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EXECUTIVE SUMMARY

BACKGROUND

In the summer of 1888, Reserve Commissioner Peter O’'Reilly and Surveyor Ashdown Green
consulted with the Chief and most members of the Homalco Indian Band regarding the lands the
Homalco wished to have allotted as reserves around Bute Inlet (on the coast of British Columbia
north of Powell River and opposite Campbell River on Vanoouver Island). O’ Rellly dlotted six
parcelsof land which were enumerated in Minutes of Decision on August 10, giving an acreage and
ametes-and-bounds description for each. One of these parcel sof land was Aupe Indan Reserve (IR)
6. O'Reilly and Green prepared separate fidd sketches for this reserve; anotation on O'Rellly’s
sketch described it as 25 acres. This reference to 25 acres echoed the Minute of Decision for Aupe
IR 6 which also described the reserve as 25 acres. The following day the Minute of Decision and
O’ Reilly’ ssketch wereforwarded to asurveyor, E.M. Skinner, who used them in November of that
year as instructions for his survey of the reserve. The resulting plan accords with the metes-and-
bounds description in the Minute of Decision, but differs markedly from theacreage description in
the Minute of Decision and from O’ Reilly’ sfield sketch aswell as Green's, with theresult that only
14 acres were ascribed to Aupe IR 6.

Despite this discrepancy in amount of land, the allotment was approved by both
Commissioner O’ Reilly and provincial authorities with no indication that the acreage figures were
considered problematic. Thisapproval was also given inspite of aletter of warning about Skinner’s
gualifications from the President of the Association of Dominion Land Surveyors, which was sent
to the Superintendent General of Indian Affairsin March 1889, two years before British Columbia
approved the reserve and 13 years before it was listed in Canadd s Schedul e of Indian Reserves.

Thefirst part of the Homal co Indian Band’ s specific claim arises out of these circumgances.
The Band alleges that Aupe IR 6 was to comprise 25 acres as indicaed in the acreage description
in Commissioner O’ Reilly’s Minute of Decision.

The second part of this claim relates to arequest the Band made in September 1907 for an
additional 80 acres of reserveland. The request was for aspecific parce of land adjoining Aupe IR
6 which was more suitable than the reserve for agriculture and which also contained the Band’'s

graveyard. The request was forwarded by Indian Agent R.C. McDonald to Indian Superintendent
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A.W. Vowell on November 16, but McDonald wrote back to the Band with news of adenial in a
little over aweek: “the Indian Department is not in aposition to make further alotments of land for
Indian purposes, and . . . your request cannot therefore be favorably considered.” It isunclear from
the evidence whether Vowell ever took action on the Band s behalf other than to deny summarily
the request.

Thethird part of thisclaim relates to the pre-emption claim of the Band’ s schoolteacher. In
1908 William and EmmaThompson arrived at Aupeto operatethe Band' sday school. TheBand had
built a schoolhouse at considerable expense, believing tha it waswithin the boundaries of AupeIR
6. Shortly after the Thompsons arived, they began inquiring about pre-emption procedures. In
February 1910, Thompson submitted hisformal application to pre-empt 160 acres of land adjoining
AupelR 6. In hisapplication, he stated that thel ands were unocaupied and unreserved Crown lands,
not part of an Indian settlement, and not timber lands (within the meaning of the Land Act). He also
provided asketch on the back of hisapplication which failed to show that the school and the Band’s
fenced-ingraveyard wereincluded in hisrequest. To obtain a Crown grant, Thompson was required
to live on theland for & least six months out of every year for three years; he intended to use his
residence at the school to satisfy this requirement.

The Homalco immediately asked Indian Agent McDonald to stop Thompson from securing
the land. Nevertheless, that spring, Thompson received his pre-emption for the 160 acres.

Inthefall of 1910, the Inspector of BC Indian Schoolsvisited Aupe and reported back to the
Department of Indian Affairs that the Band’ s school and graveyard were included in Thompson’'s
pre-emption claim. It was his opinion that the pre-emption would not have been recorded if the
Commissioner of Lands had known the true facts. The Department of Indian Affairs notified
provincial officials that the school and graveyard were on the pre-empted land and that Thompson
was aware of that fact when he made his application. In May 1911, the Deputy Minister of Lands
threatened Thompson with a cancellation of his pre-emption, or at least the exclusion of the school
and graveyard lands, and demanded an explanation for Thompson’ smideading statementsthat these
were not Indian settlement lands. In response, Thompson denied any deliberate wrongdoing and
suggested that he had not intended to interfere with the school and graveyard, assuming that the
government would settle the matter after theland had been surveyed. He pointed out that the Indians
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had earlier been refused this same land, and suggeded that they nevertheless had built the school,
“knowing they were off the reserve.” Meanwhile, the Deputy Minister assured the Chief of the
Homalco Band that Thompson would not acquire title to the school and graveyard lands and he
forwarded a sketch to the Chief, indicating the lands which, subject to survey, he proposed to
exclude from the pre-emption. When Thompson saw the sketch, he protested that he would lose 40
acres of “the best of theland, including the wholewaterfront, and the land on which | havebuilt my
house.”

Tensionscontinued to mount. Band memberswithdrew their children fromtheschool, seized
school supplies, threatened Thompson, and interferedwith anattempted survey. Finally, inFebruary
1912, a survey was successfully completed by surveyor Henry Rhodes shortly before Thompson's
employment as teacher was terminated that spring. Thompson was asked to return his pre-emption
record so that an amendment excluding the surveyed land (measuring 10 by 30 chains) could be
made. He steadfastly refused to comply with this request.

In September 1912, the M cK enna-M cBride Royal Commission was established to adjust the
acreage of Indian reservesin British Columbia. The Royal Commission visited Church House and
heard submissions from the Homalco and Thompson. Interim Report No. 84, issued by the
Commission on August 12, 1915, resolved that a 29.7-acre parcel of land be constituted a reserve
for the Homalco Band.

In February 1916, the federd government forwarded Order inCouncil 388 to the Premier of
British Columbia; it recommended adoption of the McKenna-McBride Commission’sruling. The
province, however, never issued aconcurrent Order in Council. EmmaThompson, who had inherited
her husband’ s pre-emption rightsin 1915, continued to hold out for a greater amount of land. After
further investigations, the province proposed a final settlement of 20 acres. Mrs. Thompson
suggested astill smaller exclusion from her pre-emption, but, eventually, whenthe province refused
to reopen the matter, she relented, and on November 29, 1922, her full payment for 145 acres was
recorded. Shereceivedtitletotheland on October 1, 1924. With the passing of the Province' s Order
in Council 911 on July 26, 1923, and Canada’ s Order in Council 1265 on July 21, 1924, the 20-acre

exclusion and the small 0.08-acre graveyard became Aupe Indian Reserve 6A.
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| SSUESBEFORE THE COMMISSION

1 Did Canada breach alawful obligation in the allotment process for Aupe IR 6?

2 Did Canada have an obligation to acquire 80 additional acres of reserve land when
requested by the Band in 19077? If so, did Canada breach that obligation?

3 Did Canada have an dobligation to protect the Band’ s settlement landsfrom Mr. Thompson’'s
pre-emption claim? If so, did Canada breach that obligation?

CONCLUSIONS
Issuel
Neither the acreage description in the Minute of Decision, asa pre-survey estimate, nor the metes-
and-bounds description, as atechnical method foreign to the members of the Homalco Band, offers
adefinitive description of the intentions of the parties as to the extent of the reserve. Therefore, it
is doubtful that both parties could have intended either type of desaiption to be the sole
identification of the boundaries. Further, the Minute of Decision itself was not a stand-alone
document; there were also sketches and notes produced to assist in recording the two parties
intentions. The sketches of O’ Reilly and Green, however, differ both from each other and from the
survey plan. Given the inconclusive nature of all of this evidence asto the intentions of the parties,
it is necessary to refer to other documents made in conjunction with the sketches.
Green’snotesand O’ Reilly’ sreport to the Superintendent General of Indian Affairsrefer to
theinclusion of 10 small houses and timber for fuel. Therefore, it is clear that the intentions of the
parties were to set apart enough land for houses and for firewood. The purpose of both the acreage
and the metes-and-bounds descriptions was to ensure that the physical features pointed out by the
Chief and the Homal co people were included in the reserve. In the end it did not matter whether the
reserve was of 25 acresor as described by metes and bounds; what counted was that the land the
parties agreed to was included in the final survey. From the Band’ s subsequent actions, it intended
thereserve boundariesto encompassat | east the area of the future schoolhouse, sinceBand members
apparently believed thisactually to bethe case. It isworth noting that O’ Reilly’ s sketch and Green's
sketch, although dissimilar in many ways, both have the north/south easterly boundary well back
of the mouth of the creek. It is also worth noting that they were both present at the time of the
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agreement with Chief Timothy and the Homalco. Before Commissioner O’ Reilly approved the
survey of thereserve, he should have compared Mr. Skinner’ ssurvey with hisnotesand Mr. Green's
sketch. Had he done so, hewoul d have noticed the discrepancy. Thisought to haveresultedin afresh
survey that would have put the future schoolhouse within the boundaries of the reserve

Although ontheevidencebeforeusit isnot possibleto determine conclusively theintentions
of both the Band and O’ Reilly with respect to the reserve boundaries, in our opinion a more
professional handling of thisaffair would have involved the submission of the acreage discrepancy
to some process of investigation and resolution. There is no evidence on the record before us that
the discrepancy was the subject of any discussion at any point during the allocation and subsequent
confirmation process. Inaddition, thereisno evidencethat thelndian Superintendent ever confirmed
O'Relilly’s actions in relation to Aupe IR 6. We find that, in the particuar circumstances of this
claim, the Indian Superintendent’ sfailure to fulfil his supervisory obligation as set out in the Order
in Council appointing O’ Reilly constituted “a breach of an obligation aising out of [a statute]
pertaining to Indians [or] the regulations thereunder” within the meaning of Canada' s Specific
Claims Policy.

We are till left, however, with the question of compensation or damages. Even assuming
that all partiesintended to allot the full 25 acres of land for Aupe IR 6 (and we have madeno such
finding), themissing 11 acreswerein any event contained within the 20.08 acres all otted to the Band
in 1923-24 as Aupe IR 6A. Furthermore, compensation for loss of useisnot readily apparent in this
case, as the Band used the area in dispute for a schoolhouse, graveyards, and other improvements.

We do, however, see one way in which the Band suffered a loss as a result of the Indian
Superintendent’ sfailureto review the actionsof Commissioner O’ Reilly. If hehad examined al the
documentsand had discovered that Mr. Skinner’s survey plan did not reflect the true intentions of
the Band and Commissioner O’ Reilly, he ought to have taken action to adjust the survey plan. A
properly adjusted survey plan would have placed the Band's future schoolhouse within the
boundariesof AupelR 6. In such circumstances, Mr. Thompson would not have been ableto usethe
school to satisfy hispre-emption resdency requirements. The loss to the Band resuting from this

pre-emption will be discussed in greater detail under Issue 3.
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Issue 2

We do not find that Canada had a legal obligation under section 91(24) of the Constitution Act,
1867, to acquire 80 additional acres of reserve land when B and members requested the land in
1907, nor, under the particul ar circumstances at that time, was Canadaunder afiduciary obligation
to do so. In addition, on the basis of the little information available to us at this point, and the
uncertainty surrounding its meaning, we cannot conclude that an obligation to provide the Band
with this land arose under Article 13 of the British ColumbiaTerms of Union, 1871. We wish to
emphasize, however, that we are only speaking here of duties which fall within the ambit of the
Specific Claims Policy and not of duties which may or may not arise from the existence of

aboriginal rights or title and which may be pursued through other avenues of redress.

Issue 3

Thefacts surrounding the Thompsonsand their pre-emption application arevery disturbing. Inour
opinion, the false declarations made by Mr. Thompson in his application constitute fraud.
Specifically, he falsely declared that:

)] the lands were being taken up for agricultural purposes, and could not be classified as
timber lands within the meaning of the Land Act; and

i) the lands were unoccupied and not part of an Indian settlement.

Under the Specific Claims Policy, Canada s prepared to acknowledge claims based on “[f]raud
In connection with the acquisition or disposition of Indian reserve land by employees or agents of
thefederal government, in caseswherethefraud can be clearly demonstrated.” Mr. Thompson was
an employee of the federal government, and his fraudulent misrepresentation was in connection
with the acquisition of Indian land. It is true that the land was Indian settlement land and not
reserve land. However, to exclude this aspect of the claim on this basis would work at opposite
purposes to the policy as awhole, which is meant to address the settlement of legitimate, long-
standing grievances. Further, the specific circumstances enumerated in the policy under which
Canadawill acknowledge claims are examples and not considered exhaustive. Similar to treaties,

the policy should be given afair and liberal construction in favour of the Indians and it should be
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construed not according to the technical meaning of its words, but in the sense in which it would
naturally be understood by the Indians.

In the alternative, we havealso considered the Band’ s argument tha Canada breached its
fiduciary obligation to the Bandin relation to Mr. Thompson’ s pre-emption. In our view, Canada
had aduty to protect the Band’ s Indian settlement lands. It breached that duty by failing to dismiss
Thompson at an early date, thus preventing him from using the school to fulfil his pre-emption
duties.Inour opinion, if the Thompsons had been prevented from pursuing their pre-emptionclaim
and from interfering ceaselessly with the Band’s attempts to protect its settlement lands, the
Homalco would have received 29.7 acres as recommended by the McKenna-McBride Royal

Commission. Given that they received 20.08 acresin 1924, thenthe loss to the Band is 9.62 acres.

FINDINGSAND RECOMMENDATION

Under the mandate of this Commission, we can make or withhold a recommendation that a claim
referred to us should be accepted for negotiation pursuant to the Specific Claims Policy. Havingfull
regard to that policy, and having found that this claim discloses

. in Issue 1, a breach of an obligation arising out of the Order in Council appointing
Commissoner O’Reilly;

. in Issue 3, fraud by an employee of the Department of Indian Affairs;

. in the aternative in Issue 3, a breach of Canada’ s fiduciary obligation to the Band,;

and, having found that as aresult the loss to the Band is 9.62 acres, we therefore recommend to the

parties:

That theclaim of theHomalco I ndian Band with respect to Aupel R 6 and Aupe
IR 6A be accepted for negotiation under Canada’s Specific Claims Policy.
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INTRODUCTION

On July 6, 1994, the Indian Claims Commission (ICC) agreed to conduct this inquiry into the
specific claim of the Homalco Indian Band. Thisclaimrelatesto lands dlotted to the Band at Aupe
Indian Reserve (IR) 6 and the adjoining reserve Aupe IR 6A. The Band claims that, for various
reasons, the land set apart at both reserves was insufficient and inadequate.

When the boundaries of Aupe IR 6 werefirst considered in August 1888, thelndian Reserve
Commissioner’s Minute of Decision described “Aup” as being 25 acres. The subsequent survey,
however, produced a reserve of only 14 acres. The 11-acre discrepancy between the acreage
description in the Minute of Dedsion and the present size of Aupe IR 6 is one aspect of this claim.

In 1907 the Band requested an additional 80 acres of reserveland adjoining Aupe IR 6. The
Band’ srequest wasdenied but shortly thereafter the Band’ steacher, William Thompson, appliedfor
a pre-emption involving the same land. Over the protests of the Band and despite Canada's
representations to the province of British Columbia on the Band’s behalf, the Thompson family
succeeded in acquiring 145 acresin the areaby 1924. Around the same time, Aupe IR 6A was set
aside adjacent to Aupe IR 6, butit only encompassed 20.08 acres.

In July 1992 the Band submitted a specific claim to the Department of Indian Affairs and
Northern Development (DIAND) in relation to Aupe IR 6 and Aupe IR 6A. Canada rejected the
claim on March 15, 1994. The Band’ s subsequent efforts to obtain the details of the legal opinion
upon which Canadarelied wereunsuccessful. Asaresult, the Band requested that this Commission
inquire into the rgection of its claim.

This Commission was established in 1991 to assist First Nations and Canada in the
negotiation and fair resolution of specific claims. One aspect of our mandateisto inquire into and
report on specific claims that have been rejected by Canada. Thus, our task here is to examine the
claim of the Band and assessits validity on the basis of Canada's Specific ClamsPalicy.

This report sets out our findings and recommendation to the Band and to Canada. The
structure of the report is as follows: Part Il relates to the mandate of the Commission; Part Il
summarizes the inquiry and the historical background; Part 1V sds out the issues; Part V contains

our analysis of the facts and the law; and Part V1 states our recommendation.



PART Il
THE COMMISSION MANDATE AND SPECIFIC CLAIMS POLICY

THE MANDATE OF THE INDIAN CLAIMS COMMISSION

The mandate of this Commission to conduct inquiries pursuant to the Inquiries Act is set out in a

commission issued under the Great Seal to the Commissioners on September 1, 1992. It directs
that our Commissioners on the basis of Canada’s Specific Claims Policy . . . by

considering only those méaters at issue when the dispute wasinitially submitted to
the Commission, inquire into and report on:

a)  whether aclaimant has avalid claim for negotiation under the
Policy where that daim has already been rejected by the
Minister; and

b) which compensation criteria apply in negotiation of a
settlement, where a claimant disagrees with the Minister's
determination on the applicable criteria

Thisisaninquiry into aclaim that has been rejected. A brief synopsis of how it came before
this Commission follows

On July 6, 1992, Donna L. Kydd, counsel for the Homalco Indian Band, filed a Specific
Claim Submission entitled “Aupe Indian Reserve #6 and Aupe Indian Resave #6A” with the
Specific Clams West Branch of the Department of Indian Affairs and Northern Development
(DIAND).2 By letter dated July 30, 1993, Dr. John L. Hdl, Research Manager - BC and Y ukon,
Specific Clams West, informed Chief Richard Harry of the Homalco Indian Band that, as a result
of its preliminary legal review, the branch was of the view that there was no outstanding lawful
obligation on the part of the Government of Canada with regard to the Band’ s claim. Accordingly
Specific Claims West was not prepared to recommend that the claim be accepted for negotiation.
However, Dr. Hall stated that thiswas a preliminary legal opinion only and he invited the Homal co

Band and itslegal counsel to submit further information before afina recommendation was made

! Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27,

1992, amending the Commission issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1991, pursuant to
Order in Coundl PC 1991-1329, July 15, 1991.

2 Donna L. Kydd to Department of Indian Affairsand Northern Development, Specific Clams
West, July 6, 1992 (ICC file 2109-14-1; ICC Documents, pp. 535-659).
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to the Minister. Dr. Hall aso advised that, although he was not permitted to give out the legal
opinion itself, he and Sarah Kelleher from the Department of Justice were avadlable to discussin
more detail the basis of this preliminary legal opinion.?

On September 24, 1993, Dr. Hall, at therequest of Chief Harry,* provided abrief outline of
thereasonsbehind Specific ClaimsWest’ srecommendation that the Aupe claim bergjected. Dr. Hall
reiterated that this was a preliminary position and that their legal advisors would consider further
information submitted by the Band and its legal counsel.> Chief Harry, on behalf of the Homalco
Indian Band Council, responded to Dr. Hall’ sletter of September 24, 1993, advising that the reasons
provided in the letter did not provide the Band with “enough information to make a proper, sound
or reasoned response.”® He also requested that more comprehensive reasons or the preliminary
justice opinion be provided.

Following a meeting between Donna Kydd and Sarah Kelleher, Dr. Hall wrote to Ms Kydd
on March 15, 1994, informing her that the additional points and arguments she raised did not
indicateany outstanding lawful obligation onthe part of the Government of Canadato the Homalco
Band. He suggested that the options open to the Band included a submission to this Commission.’

OnMay 6, 1994, Chief Harry wroteto the Commissioners of the Indian Claims Commission
stating that the Band could not prepare an informed, well-reasoned response without the particulars
of the Department of Justice slegal opinion: “Asaresult of thisapparent impasse, wewish to place

our Claim before the Indian Claims Commission. . . for review and inquiry.”®

3 Dr. John L. Hall, Research Manager - BC and Y ukon, Specific Claims West, DIAND, to Chief

Richard Harry, July 30, 1993 (ICC Documents, p. 813).

4 Chief Richard Harry to Dr. JohnL. Hall, Specific Claims West, DIAND, August 27,1993 (ICC
Documents, p. 814).

5 Dr. John L. Hall, Research Manager - BC and Y ukon, Specific Claims West, DIAND, to Chief
Richard Harry, September 24, 1993 (ICC Documents, pp. 815-17).

6 Chief Richard Harry to Dr. JohnL. Hall, Research Manager - BC and Y ukon, Specific Claims
West, DIAND, October 8, 1993 (ICC D ocuments, p. 820-21).

! John Hall, Research Manager - BC and Y ukon, Specific Claims West, DIAND, to Donna Kydd,
March 15, 1994 (ICC Documents, pp. 822-24).

8

2109-14-1).

Chief Richard Harry to the Commissioners, Indian Claims Commission, May 6, 1994 (ICC file
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On July 6, 1994, Daniel Bellegarde and James Prentice, Co-Chairs of the Indian Claims
Commission, wrote to the Chief and Council of the Homalco Indian Band, the Honourable Ron
Irwin, Minister of Indian and Northern Affairs, and the Honourable Allan Rock, Minister of Justice
and Attorney General, advising that the Commissioners had agreed to condud an inquiry into this
rejected claim?

Under its mandate, the purpose of the Commission in conducting thisinquiry isto inquire
into and report on whether, on the basis of Canada's Specific Claims Policy, the Homalco Indian

Band has avalid claim for negotiation.

THE SpeciFic CLAIMS PoLicy

The Indian Claims Commission is directed to report on the vdidity of rejected clams* on the basis
of Canada’s Specific Claims Policy.” That policy is set forth in a 1982 booklet published by the
Department of Indian Affairs entitled Outstanding Business: A Native Claims Policy — Specific
Claims.” Unlessexpressly stated otherwisg, referencesto the Policy in thisreport areto Outstanding

Business.

The Issue of “Lawful Obligation”
Although the Commission isdirected to ook at the entire Policy initsreview of rejected claims, the

focal point of itsinquiry, in the context of this claim, isfound in the following passage:

The government’ spolicy on specific claimsistha it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arisein any of the following circumstances:

i)  The non-fulfillment of atreaty or agreement between Indians
and the Crown.

° Dan Bellegarde and James Prentice, Co-Chairs, to Chief and Council, Homalco Indian Band, and

to the Ministers of Indian and Northern Affairs and Justice, July 6, 1994 (ICC file 2109-14-1).

10 Department of Indian Affairs and Northern Development (DIAND), Outstanding Business: A
Native ClaimsPolicy — Specific Claims (Ottawa: Minister of Supply and Services, 1982) [hereinafter cited as
Outstanding Business].
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ii) A breach of an obligation arising out of the Indian Act or other
statutes pertaining to Indians and the regulations thereunder.

iii) A breach of an obligation arising out of government
administration of Indian funds or othe assets.

iv) Anillegal disposition of Indian land.

In addition to the foregoing, the government is prepared to acknowledge clams
which are based on the following arcumstances:

1)  Failure to provide compensation for reserve lands taken or
damaged by thefederal government or any of itsagenciesunder
authority.

i)  Fraudinconnectionwiththeacquisition or disposition of Indian
reserveland by employees or agents of the federal government,
in cases where the fraud can be clearly demonstrated.*

In our view, the list of examples enumerated under the policy is not intended to be
exhaustive. For example, we have found in past reports that a lawful obligation may arise from a

breach of fiduciary duty.

n Outstanding Business, 20.
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THE INQUIRY

Inthis section of thereport, we examinethe historical evidencerelevant to the claim of the Homalco
Indian Band. Our investigation into this claim included the review of several volumes of
documentary material submitted by the parties, two expert reports by Blair Smith, Manager, Survey
Program, Energy, Mines and Resources Canada,'? one expert report by Gordon B. Gamble, Canada
and British Columbia Land Surveyor,”* various maps, and other exhibits. In addition, the
Commission had the privilege of visiting Aupe on April 18, 1995, toview the lands at issue in this
inquiry. Cross-examination of Mr. Gamble and oral submissionsfrom legal counsel were heard on
June 9, 1995, in Vancouver, British Columbia. An outline of the record for thisinquiry isfound in

Appendix A.

CLAIM AREA

Thetraditional territory of the Homal co Indian Band surrounds Bute Inlet on the British Cdumbia
coast north of Powell River and opposite Vancouver Island’ sCampbell River.* Today, the Homalco
Indian Band has 12 reserves at nine locations (see map of claim area on page 10). Except for the
newest reserve at Campbell River, therest are around Bute Inlet. None of the Band’ sreserves were
created

2 Both reports take the form of letters to Sarah Kelleher, Counsel for Specific ClaimsWest, DIAND,

the first dated December 6, 1994 (ICC Exhibit 2), the second dated April 11, 1995 (ICC Exhibit 3).

13

(ICC Exhibit 4).

Gordon B. Gamble, “Report on Acreage Discrepancy: Aupelndian Reserve No. 6,” June 1, 1995

14 Dorothy Kennedy and Randy Bouchard, Sliiammon Life, Siammon Lands (Vancouver: Talon

Books, 1983), 14 (ICC D ocuments, p. 515).
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8 Indian Claims Commission

under treaty. Aupe IR 6 and adjoining Aupe IR 6A together comprise a 34.08-acre area of reserve
land at the mouth of Bute Inlet. Both centre on the community of Church House, but they were
established decades apart in time and under different circumstances. This claim relates to the

circumstances of their creation.

HiSTORICAL BACKGROUND

O’Reilly Charged with Setting Out Homalco Reserves

InJuly 1880 Peter O’ Reilly replaced G.M. Sproat aslndian Reserve Commissioner for the Province
of British Columbia. He was charged with:

ascertaining accurately the requirements of the Indian Bands. . . to whom lands have
not been assigned by the late Commission, and allotting suitable lands to them for
tillage and grazing purposes.’®

Unlike Commissioner Sproat, Commissioner O’ Reilly was not placed under the direction of
Canada' s Indian Superintendent for British Columbia. However, it is clear that his actions were

subject to confirmation by officials from both theprovincial and federal governments:

the Reserve Commissione instead of beingplaced, as at present, under the direction
of the Indian Superintendent for British Columbia, should act on hisown discretion,
infurtherance of thejoint suggestionsof the Chief Commissioner of Lands & Works,
representing the Provincial Government, and the Indian Superintendent, representing
the Dominion Government, astothe particular pointsto be visited, and Reservesto
be established; and that the action of the Reserve Commissioner should in al cases
be subj ect to confirmation by those officers; and that, failing their agreement, any and
every question at issue between them should be referred for settlement to the
Lieutenant Governor, whose decision should be final and bi nding.*°

In a letter dated August 9, 1880, the Department of Indian Affairs sent Commissioner

O’ Reilly thefollowing furthe instructions:

15 Order in Council, July 19, 1880 (ICC Documents, pp. 21-23).

16 Ibid.
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... In alotting Reserve lands to each Band you should be guided generally by the
spirit of the terms of Union between the Dominion and local Governments which
contemplated a“liberal policy” being pursued towardsthe Indians. Y ou should have
special regard to the habits wants and pursuits of the Band, to the amount of territory
inthe Country frequented by it, aswell asto the claims of the White settlers (if any).

Y ou should assure the Indians of the anxious desire of the Government to
deal justly and liberally with them in the settlement of their Reservesaswell asin all
other matters; informing them also that the aim and object of the Government isto
assist them to raisethemselvesin the social and moral scale so as ultimatdy to enjoy
all the privileges and advantages enjoyed by their White fellow subjects.

With regard to the views of the Govt. on the land question, | have the honor
to refer you to the documents in relation to this matter printed with the Annual
Report of the Dept. of the Interior for 1875; and | have the honor to request that you
will act in the spirit thereof.

The Government consider it of paramount importance that in the settlement
of the land question nothing should be done to militate against the maintenance of
friendly relations between the Government and the Indians, you should therefore
interfere aslittle as possible with any tribal arrangements being specially careful not
todisturb the Indiansin the possession of any villages, fur trading posts, settlements,
clearings, burial places, and fishing stations occupied by them and to which they may
be specially attached. . . . You should in making allotments of lands for Reserves
make no attempt to cause any violent, or sudden change in the habits of the Indian
Band for which you may be setting gpart the Reserve land; or to divert the Indians
from any legitimate pursuitsor occupations which they may be profitably following
or engaged in; you should on the contrary encourage them in any branch of industry
in which you find them so engaged.”

Commissioner O'Rellly was also directed to make “ample provision of waer” for the

Indians®

Establishment of Aupe IR 6, 1888
Incarrying out hisinstructions, Commissioner O’ Reilly, accompanied by Surveyor Ashdown Green,

journeyedto ButelInlet in August 1888 and met with Chief Timothy and most of the Homal co tribe.

e Copy of letter from Indian Affairs Ottawa, to P. O’ Reilly, August 9, 1880, Nationd Archives of

Canada [hereinafter NA], RG 10, vol. 3716, file 22195 (ICC D ocuments, pp. 24-28).

18 Ibid.
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The Homal co pointed out to Commissioner O’ Reilly the lands they wished to have reserved.” Mr.
Green prepared a sketch of Aupe IR 6 with brief notes dated August 9, 1888.%°

On August 10, 1888, Commissioner O’ Reilly wrote Minutes of Decision to reserve six
parcelsof land for the Homal co; these parcels became Homalco IR 1, Homalco IR 2, Potato Point
IR 3, Orford Bay IR 4, Mushkin IR 5, and Aupe IR 6. TheMinute of Decisionfor Aupe reads:

No. 6 Aup [sic], areserve of twenty-five (25) acres, situated on the Eastem shore of

Bute Inlet, near Bartlett Island.

Commencing at aFir marked Indian Reserve, and running North twenty (20) chans;
thence West to the seashore, and thence fdlowing the coag in a Southerly direction
to the point of commencement.*

Attached to the Minutes of Decision is athumbnail sketch of AupeIR 6, describing it as 25 acres.

By letter dated August 11, 1888, Commissioner O’'Reilly sent the Minutes and “rough
sketches’ to surveyor E.M. Skinner for “information and guidance.” Headvised that “[t]he sketches
indicate the lands intended to be given to the different tribes” and he thought that Skinner would
“haveno difficulty incarrying out” the surveys. While heoffered further thoughtson Orford Bay and
Potato Point, for Aupe IR 6 theMinute of Decision and the accompanying sketchfor “ 25 acres’ were
the extent of O’ Reilly’ sinstructions to Skinner.?

Mr. Skinner surveyed Aupel R 6 on Novembe 1 and 2, 1888, but he did not finish surveying
the rest of the Homalco’s reserves until May 1889.% In the meantime, Commissioner O’ Reilly
forwarded a report, Minutes of Decision, and sketches for 21 reserves in the New Westminster

Agency to the Superintendent General of Indian Affairs. His report, dated December 8, 1888,

1 P. O’Reilly to Superintendent General, Indian Affairs December 8, 1888, NA, RG 10, vol. 1277,

mfm C-13900 (ICC D ocuments, pp. 34-41).
0 Canada Land Survey Records [hereinafter CLSR], Field Book BC 457, in Gordon B. Gamble,
“Report on Acreage Discrepancy,” note 13 above, tab 5.
21 P. O’Reilly, Minutesof Decision, DIAND, Reserves and Trusts book 23, pp. 19-21 (ICC
Documents, pp. 29-31).

22 P. O'Reilly to E.M. Skinner, August 11, 1888, NA, RG 10, vol. 1277 (ICC Documents, pp. 32-33)

= Gordon B. Gamble, “Report on Acreage Discrepancy,” note 13 above, p. 6 (ICC Exhibit 4); and

E.M. Skinner to P. O’Reilly, May 8, 1889, NA, RG 10, vol. 11009, mfm T -3949 (IC C Documents, p. 835).
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explains that he had met Chid Timothy and most of the Indians of the Homalco tribe (population
74) on August 10, 1888:

They were much pleased at the prosped of having their reserves defined and took
great interest in pointing out the several places they wished to have securedfor their
use. With their assigance | made the following reserves viz

No. 1 Homalco . . . at the head of Bute Inlet. . . . Thisis the only reserve, and |
believe the only placein the district where agriculture can be carried on extensively
with any prospect of success. . . .

No. 6 Aup, awell sheltered spot at the entrance to Bute Inlet, near Bartlett Island,
upon which ten small houses stand. There is plenty of timber for fuel, in other
respectsit isvalueless. This reserve contains 25 acres.

The few white men resident in this district speak highly of the Sliammon,
Klahoose, and Homalco tribes. They are industrious, and find employment readily
in the logging camps, and & so in the canneries on the Fraser River. Their fisheries
and hunting grounds are of great value to them. This district ishowever very barren,
and thereisno possibility of procuring agricultural 1and except the small quantity at
Homalco[No. 1] previouslyreferred to. Otherwisel had no difficultyinassigningthe
several reserves set apart for these tribes. The Indians expressed themselves highly
satisfied with the allotments made for their use, and the prospect of the reserves
being speedily surveyed.?

Commissioner O’ Reilly also wrote to F.G. Vernon, Chief Commissioner of Lands and Works, on
December 13, 1888, and January 2 and 10, 1889, enclosing sketches and Minutes of Decision
respecting lands reserved and allotted by him for the use of the Sliammon, Klahoose, and Homal co
tribes. By January 16, 1889, Chief Commissioner Vernon had given provincial approval for the
allotments pertaining to these three tribes.®

While Mr. Skinner was still completing his survey plan, the President of the Association of
Dominion Land Surveyors wrote the Miniger of Interior and Superintendent General of Indian
Affairsto complain about W.S. Jemmet and E.M. Skinner being employed by the Department of
Indian Affairsto survey reservesin British Columbia. Although they had been listed as Dominion

24 P. O’Reilly to Superintendent General, Indian Affairs December 8, 1888, NA, RG 10, vol. 1277,

mfm C-13900 (ICC D ocuments, pp. 34-41).

2 F.G. Vernon, Chief Commissioner of Lands and Works, toP. O’ Reilly, January 16, 1889, NA, RG

10, vol. 11009, mfm T-3949 (ICC Documents, p. 834).
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Land Surveyorsin the Department’ s 1888 Annual Report, Jemmet and Skinner had no standing as
surveyors. They had not received any commission to practise from the Board of Examiners for
Dominion Land Surveyors. Moreover, they were nat otherwise authorized to practise in British
Columbiaor any other province. Urging the exclusive employment of duly qualified provincial land
surveyorsfor surveying Indian reserves outside the Railway Belt in British Columbia, the President

of the Associationwarned of the risks of relying on those with lesser qualifications:

It isnot necessaryto point out the great troublewhich may, andisquitelikely to arise
owing to faulty surveying of Indian Reserves by thosewho, as far asis known, are
not legally or professionally qualified to make such surveys, and who have given no
bonds for the due performance of their duties?®

Notwithstanding this admonition, it appears that Mr. Skinner was allowed to continue his
work. OnMay 8, 1889, hewroteto Commissioner O’ Reilly informing him that he had*“finished the
Homalco Reserves.”? Skinner’ s Field Book documents his survey of Aupe IR 6 and providesatiny
sketch at ascale of 20 acrestotheinch.?® His“ Plan of Ho-mal-ko Indian Reserves,” drawnin 1888-
89, describes Aupe IR 6 as“ 14 acres.”®

On May 26, 1890, Commissioner O’ Reilly sent the reserve plans for the Homal co and eight
other bands to the Chief Commissione of Lands and Works.*® Almost ayear elapsed before Chief
Commissioner Vernon approved, on April 28, 1891, Skinner’ s 1888-89 survey plan which showed

2 President, Association of Dominion Land Surveyors, to Minister of Interior and Superintendent

General of Indian Affairs, March 27, 1889, in Gamble, “ Report on Acreage Discrepancy,” note 13 above, tab 9 (ICC
Exhibit 4).

27 E.M. Skimer toP. O'Reilly, May 8, 1889, NA, RG 10, vol. 11009, mfm T-3949 (ICC
Documents, p. 835).

28 CLSR, E.M. Skinner, 1888-89 Field Book BC 290 (ICC Documents, p. 47).

29 PlanTBC 30, DIAND, Survey Records bears the notation “Approved April 28th 1891 sgd F.G.
Vernon, C.C.L.W.” (ICC Documents, p. 48).

30 O’ Reilly to Vernon, May 26, 1890, British Columbia, Departmert of Lands Crown Lands box 4,
1533/90 (ICC D ocuments, p. 52).
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14 acresfor Aupel R 6. Commissiona O’ Reilly and Surveyor F.C. Green, also signed Mr. Skinner’s
plan.®

On May 4, 1891, Commissioner O’ Reilly acknowledged Chief Commissioner Vernon's
approval of the survey for the Homalco.** That same day, he wrote to the Deputy Superintendent
General of Indian Affairs enclosing Verron's letter of approval.® If Commissioner O’ Reilly
forwarded the field books and tracings to the Deputy Superintendent General, the apparent
discrepancy between his own Minute of Decision — setting out 25 acres for Aupe No. 6 —and Mr.
Skinner’'s official plan —indicating only 14 acres for Aupe No. 6 — does not seem to have been
noticed or questioned by anyoneat Indian Affairs headquarters. Nor was reference madeto it in any
correspondence concerning provincial approval of the reserves.

In 1893, almost two years later, Commissioner O’ Reilly forwarded tracings “ of the original
plotsof Reservesfinallyapproved” by Chief Commissioner Vernon tothelndian Superintendent for
British Columbia, A.W. Vowell, “for transmission to the local Agents.”**

AupelR 6 waslisted asbeing 14 acresin Canada’ s published “ Schedule of Indian Reserves
... for the Year Ended June 30, 1902.” The “Remarks’ column next to the Aupe No. 6 entry was

blank.*

s Vernon to O’ Reilly, April 28, 1891, British Columbia Archivesand Records Service [hereinafter

BCARS], GR 440, vol. 36, January 28, 1891 - June 9, 1891 (ICC D ocuments, pp. 53-54).

% O'Reilly to Vernon, May 4, 1891, BC, Crown Lands, box 4, 1610/91 (ICC D ocuments, pp. 55-56).

8 O’ Reilly to Vankoughnet, Deputy Superintendent Generd for Indian Affars, May 4, 1891, NA,

RG 10, vol. 1277 (ICC D ocuments, pp. 57-58).

3 O'Reilly to A.W. V owell, March 3, 1893, NA, RG 10, vol. 1278, mfm C-13900 (ICC Documents,

p. 59).
% Canada, Parliament, Sessional Papers, 1903, No. 27a, Department of Indian Affairs, Annual
Report for 1901-02, p. 38 (ICC D ocuments, pp. 61-62).
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Homalco' s Request for 80 Acresat Aupe Denied, 1907

On September 6, 1907, duri ng Indian Agent R.C. McDonad' svisitto AupelR 6, theHomalcothere
asked him for an “addition” to the reserve. McDonad' strip diary recordsthat he “[i]nspected land
adjoining Aupe Reserve, asked for by the Indians for agricultural purposes.”*® Ten weeks later, on
November 16, 1907, the Agent presented the request to Indian Superintendent VVowell:

| ...enclose herewith aplan . .. showing a piece of land, about 80 acresinextent,
adjoining the Aupe Indian reserve No. 6 . .. which the Homal co Indians ask to have
reserved for them.

Their village is on the Aupe reserve which contains very little land suitable
for cultivation, being mostly of rock formation, and they wish to acquire the80 acres
adjoining, which is much better land, so asto clear it for cultivation.

Their grave-yard, as shown on the plan, is on the land applied for, and has,
they informed me, been there for the past fifteen or sixteen years. The timber has
already been cut from thisland, which, being near their village, would be useful for
them for gardens.

| advised theselndiansto surrender 80 acresfrom one of their other reserves
in exchange for this piece, but they would not consent to do so.

If the whole of the land applied for cannot be acquired for them, then there
should, if possible, be at least afew acresreserved for them where their graveyardis
situated.®

On November 25, 1907, Indian Agent McDonald tersdy conveyed to Chief William at
Church House the only official answer the Homalco wereto receivein response to their request for
an addition to Aupe IR 6. In its entirety, the Agent’ s | etter read:

With regard to your request to have about 80 acres of land adjoining thereserve on
whichyour villageissituated set apart asan additional reserveforthe Homalco band
of Indians, | beg to inform you that | am now advised by the Indian Superintendent

36 R.C. McDonald, Trip Diary, September 6, 1907, NA, RG 10, vol. 1467, mfm C-14272 (ICC

Documents, p. 63).

s Agent to Vowell, November 16, 1907, New Westminster Agency L etterbook for 1907-1908, NA,
RG 10, vol. 1467, mfm C-14272 (ICC Documents, p. 65). 1CC does not have the 80-acre plan; but 80 acres echoed
Canada’'s 1873 and 1874 requests to the province that there be an 80-acre standard for all reserves. In 1874 56 Coast
Salish chiefspetitioned the Indian Commisgoner insupport of 80 acres per family. They noted that they could be
reached “through Rev. Father D urieu, at New Westminster.” Paul T ennant, Aboriginal Peoples and Politics: The
Indian Land Question in British Columbia, 1849-1989 (Vancouver: University of British Columbia Press, 1990),
46-48, 53-54.
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that the Indian Department is not in aposition to make further alotments of land for
Indian purposes, and that your request cannot therefore be favorably considered.®

If Agent McDonald, Indian Superintendent VVowell, or Indian Affairsheadquarters’ staff were
involvedinany discussionsor actionsconcerning the Homal oo’ srequest for additional land at Aupe,
the Indian Claims Commission has not received documents that show the substance of these. No
reply to the Agent’s November 16, 1907, letter to Indian Superintendent VVowell has been found
athough, in 1910, Agent McDonal dindicated that \VVowell had replied on November 21.° TheIndian
Claims Commission has nothing which conclusively confirms that Indian Superintendent Vowell
submitted the request to Indian Affairs headquarters or represantatives of the province.*® Agent
McDonald' s November 16, 1907, letter to the Indian Superintendent therefore remains the only
indicator of action on the Homalco's behalf. His November 25, 1907, |etter to the Chief stands as
the only evidence of Indian Affairs' rgection of the request.

William and Emma Thompson Arrive at Aupe, 1908
Latein 1907 Chief William sent his peopl€e’s petition for a teacher directly to the Department of
Indian Affairs. Indian Agent McDonald reported back to the Department on the matter as follows:

[T]heselndians have, for several years, been anxiousto have aschool established on
their reserve. They have about 30 children of school age, none of whom have as yet
attended any school. | have on several occasions, requested them to send some of
their children tothe Sechelt school, and others to the Squamish Mission school . . .
but they did not wish to send their children away from home; and, asthey would not
consent to send their childrento any of theschool sd ready establishedinthe Agency;
| advised them that they should join with the Klahoose and Sliammon Indians, who
are also anxious for schools, and erect a building on some reserve conveniently
situated for the three bands, but they would not consent to this proposal either, as

38 R.C. McDonald to Chief William, November 25,1907, NA, RG 10, vol. 1467, mfm C-14272 (ICC

Documents, p. 66).
% R.C. McDonald to Secretary, Indian Affairs, November 30,1910, NA, RG 10 vol. 1473, mfm C-
14274 (ICC D ocuments, pp. 140-41).
40 In 1910 McDonald enclosed the November 21, 1907, reply from Vowell (No. 409 G5) in aletter
to headquarters (McDonald to Secretary, November 30, 1910, NA, RG 10, vol. 1473, mfm C-14274 [ICC
Documents, pp. 140-41]), but ICC does not have a copy of the reply from V owell.
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they wanted a school on their own reserve. | may add that the Rev. Father Chirouse,
Missionary to these Indians, advised them in this matter along the same lines as
myself.

About ayear ago, without consulting anyone, they commenced the erection
of a school building on their Aupe reserve, where their village is situated. When |
visited them in the month of September last, the building was then not quite
completed and there were no furnishingsinit. . . .

... [T]hey would like to have ateacher holding a public school certificate, a
man with wife and family preferred, but, astheir school isinavery isolated | ocdl ity,
there being no white settlerswithin twenty miles of the village, and passing steamers
calling there only onceaweek, | fear it will hardly be possible to secure the services
of apublic school teacher to go to such an out of theway place asthereisascacity
of such teachers even for the public schools of the province.

In discussing the matter with the Rev. Father Chirouse, he informed me that
he can secure the services of a gentleman (I have forgotten his name) who has had
several years experience teaching in the Indian schools of Vancouver Island, and
who, with his wife, would be willing to take charge of this school, provided the
remuneration were sufficient. . . .+

Agent McDonald endorsed the arrangement suggested by Father Chirouse and recommended it “to
the favourable consideration of the Department.”*

In May 1908 Agent McDonald wrote to Father Chirouse advising him that the Department
had “ sanctioned this arrangement” and asking him to communicate with “the teacher you had in
view.”®® A few weeks later, Agent McDonald informed Indian Superintendent Vowdl that “Mr.
William Thompson has been engaged, subject to the approval of the Department, to take charge of
the [Homalco Indian Day School] for ayear at asalary of $600 . . .”*

4 McDonald to J.D. McLean, Secretary, Indian Affairs, January 20,1908, NA, RG 10, vol. 1467,

mfm C-1427[2] (ICC D ocuments, pp. 70-72).

42 Ibid.

4 McDonald to Chirouse, May 15, 1908, NA, RG 10, vol. 1467, mfm C-14272 (ICC Documerts, p.

78).

McDonald to Vowell, June 9, 1908, NA, RG 10, vol. 1468, mfm C-14272 (ICC Documents, p.
81).
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William Thompson and his wife, Emma, were at Aupe or Church House by August 1908.°
It quickly became apparent tha Thompson had morein mind than his duties asteacher. On arival,
he guestioned Agent McDonald about procedures for pre-empting land. Agent McDonald’ s reply
suggests that, from the start, Thompson may have been hoping to avoid certain requirements

connected with obtaining the right of pre-emption:

The declaration in connection with the pre-emption must be made before a
Commissioner or Justice of the Peace, and according to the act, there seems no way
of getting around it.*

Withinthe Thompsons' first year theyacquired an asd stant tohelpwith childreninresidence
at the school, and a post office was established in the school at Church House at their request.*’

William Thompson Applies To Pre-empt 160 Acres, 1910
On February 15, 1910, William Thompson gave official notice that he wanted the right to pre-empt
160 acres adjoining Aupe IR 6:

| William Thompson intend to apply for a pre-emption record of 160 acres of land,
bounded as follows. Commencing at this Post, thence East 40 chains; thence South
40 chains; thence West 40 chains; or to the shoreline; thencein aNortherly direction
along the shore to the Southeast corner of the Indian Reserve thence North along the
Eastern line of the Indian Reserve to the point of commencement, containing one
hundred and sixty acres more or less.*®

4 McDonald to V owell, August 7, 1908, NA, RG 10, vol. 1469 (ICC Documents, p. 83).

46 McDonald to Thompson, September 25, 1908, NA, RG 10, vol. 1469, mfm C-14273 (ICC
Documents, p. 85).

4 McDonald to Vowell, March 22, 1909, NA, RG 10, vol. 1470, mfm C-14273 (ICC Documerts, pp.
98-100); McDonald to V owell, March 26, 1909, NA, RG 10, vol. 1470 (ICC D ocuments, p. 101); M cDonald to
Thompson, May 3, 1909, NA, RG 10, vol. 1470 (ICC Documents, p. 106); McDonald to Vowell, January 17,1910
(ICC D ocuments, p. 109); M cDonald to J.O. M cLeod, Post Office, V ancouver, [October 9, 1908], NA, RG 10, vol.
1469, mfm C-14273 (ICC Documents, p. 87); M cDonald to Thompson, A pril 7, 1909, NA, RG 10, vol. 1470, mfm
C-14273 (ICC Documents, p. 103); and McDonald to J.D. McLean, April 9, 1919, NA, RG 10, vol. 1472, mfm C-
14274 (ICC D ocuments, pp. 122-23).

48 Thompson, Notice of Pre-emption, February 15, 1910, NA, RG 10, vol. 11021, file 520C, mfm
T3958 (ICC Documents, p. 113).
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A formal application, with asketch on the back, followed on February 21, 1910. The sketch of these
160 acres did not show any Indian settlements, graveyards, or improvements. His application
stipulated that the lands were

unoccupied and unreserved Crown lands (not being part of an Indian Settlement)
situatein the vicinity of East side of the entrance to Bute Inlet. . . . [T]heland is not
timber land within the meaning of the Act.*

The Land Act application form Thompson signed read, in part:

My application to record isnot madein trust for or on behalf of, or in collusion with
any other person or persons but honestly on my own behalf for settlement and
occupation for agricultural purposesand | also declarethat | am duly qualified under
the said Act to record the said land and | make this solemn declaration,
conscientiously believing it to be true, and knowing that it is of the same force and
effect asif made under oath and by virtue of the CanadaEvidence Act, 1893.%°

There were immediate protests from the Homalco. Agent McDonald informed Thompson
that the Indians had asked him to stop Thompson from securing the land. The Agent wrote that he
had heard from Band member Billy Blainey that

you [ Thompson] had purchased the land adjaning their reserve, and that, in future,
whenthey wishto bury anybody intheir graveyard, they would haveto pay you $5.00
for each grave; also that you would not allow them to cut any firewood for theschool
on the land adjoining thereserve. . . . Billy Blainey also stated that you did not keep
the school open more than two hoursaday. . . .*

Such allegations were easily dissipated by Thompson's denial of them. Agent McDonald

obsequiously wrote back to Thompson:

49 Thompson, Application for Pre-emption Record, February 21, 1920, British Columbia,

Department of Lands, Roll 2236 (ICC Documents, pp. 114-16).

%0 Ibid.

51 McDonald to Thompson, March 2, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC D ocuments,

p. 118).
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It was my opinion at the time that you never made such statements to the Indians in

regard to the wood and graveyard. Thereisno use intaking these reports serioudy.
52

Neverthel ess, complaints about Thompson “neglecting hiswork” and running a store in the school
reached Ottawa.>® Agent McDonald assured headquarters that Thompson had not been neglecting
his duties. He defended Mrs. Thompson’ sretailing efforts as “a convenience to the Indians.” The
likely source of the complaint, Billy Blainey and Alex Paul, “are not classed as the best members of
the band,” wrote McDonald.>*

Despitethe Homalco’s complaints, on April 22, 1910, the Deputy Commissioner of Lands
sent Thompson Certificate of Pre-emption RecordNo. 2851 for 160 acres.>™ However, the Homalco
continued their efforts. On behalf of the Church House Indians, the Vancouver law firm of Dickie

and DeBeck advised the province’ s Chief Commissioner of Lands on November 15, 1910:

We wish to enter a protest against this preemption on the ground that it is not an
unreserved, unoccupied, [illegible] Indian Settlement, withinthe meaning of the Act.
If ahearing isto be had for the disposal of this matter, we should like some weeks
notice, in order to obtain our witnesses from Church House.*®

A few days latter the Inspector of BC Indian Schools, A.S. Green, reported on problems
related to the pre-emption:

52 McDonald to Thompson, March 15, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC Documents,

p. 120).

s McDonald to McLean, April 9, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC Documerts, pp.
122-23).

4 McDonald to McLean, April 25, 1910, NA, RG 10, vol. 1472, mfm C-14274 (1CC Documerts, pp.
126-28.)

% Deputy Commisdoner of Lands to Thompson c/o Government Agent, Cumberland, BC, April 22,

1910, BC, Lands, Roll 2236 (ICC Documents, p. 124). The right of pre-emption is a privilege accorded by the
British Columbia government to settlers who, by virtue of ther settlement and cultivation of a certain parcel of
public land, gain the right to purchase that land to the exclusion of all others.

%6 Dickie & DeBeck to Chief Commissioner of Lands, November 15, 1910, BC, Lands Roll 2236
(ICC Documents, p. 134).
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| informed Mr. Thompson of the complaints of the Indians. . . He admitted that the
Indian building and graveyard are on the land he has pre-empted . . .

The school building is not more than one hundred yards from the last Indian
House, at the south end of the village. About two hundred or two hundred and fifty
yards further south in line with the schooal, is the graveyard (fenced in). | counted
about fifty graves (there may be more) inside the fence, and there are some outside.
About two or three hundred yards straight down from the graveyard near the beach
Mr. Thompson has built a small house.

The land where the school is built, the graveyard Ste, and just afew acres
around have been partly cleared by the Indians, the trees cut down, and grass
growing. Their few cattlegraze here. Those areall included in Mr. Thompson's pre-
emption claim. By living in the school building he intends to fulfil his pre-emption
duties, which require him to live on the land six monthsin each year for three years,
before getting the Crown grant.

When | inspected this school on October 8, 1909, Mr. Thompson and the
Indians assured me that the building was on the Reserve. | recalled this, and Mr.
Thompson said that at the time of my visit he had thought so, but when he found it
was not so, he recorded the land for himself.

| believe, that, if the Commissioner of land at Victoria, had known, when
application was made that the Indian School Houseand graveyard were covered by
this pre-emption the recording of it would not have been permitted.

| asked the Indians to take no action in the matter but to send the children to
school as before. . . .

| would respectfully but urgently recommend that Mr. Inspector Ditchburn,
and Mr. Reserve Surveyor Green, go assoon as possibleand look into this, and that
the matter be brought by your Department to the notice of the B.C. Authorities.

| am inclined to think that one corner of the school ison the reserve, but this
ishard to tell unless surveyed.”

Around the same time, the Surveyor General of the province, E.B. McKay, waswriting to

the Deputy Commissioner that:

The pre-emption of William Thompson is situated entirely to the east of thisIndian
Reserve. . . and is entirely clear of it. The sketch on the back of his application to
pre-empt is correct and covers vacant Crown Land.®

57 A.S. Green to J.D. McLean, November 19, 1910, BC, Lands, Roll 2236 (ICC Documents pp. 135-

37).
%8 E.B. McKay to Deputy Commissoner of Lands November 23, 1910, BC, Lands Roll 2236 (ICC
Documents, p. 138).
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For his part, Agent McDonald said he was “well aware” the graveyard was outside the
reserve. Two or three years earlier he had taken the matter up with Indian Affairs through Indian
Superintendent Vowell’ soffice, but at that time the province was opposed to extending the reserve.
Agent McDonald expected Mr. Thompson to “make over to the Indians that portion on which the
graveyard is Situate. . . .” On the other hand, he was surprised to hear the school was on the pre-
emption claim.®® As a solution Agent McDonald suggested an arrangement with the province “to
exclude five or ten acres from Mr. Thompson' s pre-emption.”®

J.D. McLean, the Assistant Deputy and Secretary of the Department of Indian Affars, wrote
Deputy Commissioner Renwick on December 1, 1910, supplying reasons why the pre-emption
should be cancelled:

[T]he pre-emption . . . has been granted by your Department evidently without
knowledge of the fact that an expensive schoolhouse had been built on the land and
that alarge Indian graveyard wasal so situated on it, although Mr. Thompson appears
to have ascertained their positions before making his application. Under these
circumstances . . . it would appear to be just that the said preemption should be
cancelled and that this Department should be given the opportunity of acquiring for
the Indians the land on which this school building and graveyard are situated.®*

It is not known whether Deputy Commissioner Renwick received this |etter before he rejected the

Dickie and DeBeck protest as follows:

Asindicated on the application and as shown on the official plansof this Department
this preemption does not encroach in any manner upon the Church House Indian
Reserve, and in the opinion of this Department, the record is properly issued.®?

9 McDonald to Rev. AW. Green, Inspector of Schools, November 29, 1910, NA, RG 10, vol. 1473,

mfm C-14274 (ICC Documents, p. 139).

€0 McDonald to Secretary, November 30,1910, NA, RG 10, vol. 1473, mfm C-14274 (ICC
Documents, pp. 140-41).

61 J.D. McLean to Charles Renwick, Deputy Commissioner of Lands, December 1, 1910, BC, Lands,
Roll 2236 (ICC Documents, p. 142).

62 Renwick to Dickie & DeBeck, December 7, 1910, BC, Lands, Roll 2236 (ICC Documents, p.
143).
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Dickie and DeBeck responded that the basis of their protest was “not that the land was part of the
Indian Reserve, but that it was not unoccupied land as mentioned in the Act” and that “at thetime
Mr. Thompson made his application, he knew every detail in connection with the occupation by the

Indians.”®

Province Threatens To Cancel Pre-emption, 1911
Early in 1911, citing an urgent petition from the Band, Indian Affairs again pressed the Lands
Department to inquire into the méter.®* The Inspector of Indian Agencies observed: “If the pre-
emption can be stopped it will no doubt have the effect of pacifying the Indians. . . ."®

The provincial Deputy Minister of Lands wrote Thompson threatening to cancel the pre-

emption:

[Y]ou misled this Department and apparently have made afalse declarationin so far
as you have declared that the lands embraced within said record form no part of an
Indian settlement and are unoccupied lands of the Crown. . . . [T]he said Record
includes a school house built by the Indians of the Homalco Band at an expense of
$4000.00, and also that the said record includes two Indian burial grounds. The
Minister has now under consideration the cancellation of the record held by you or
the amendment of the same so as to exclude the lands on which the school house
stands, as well as the lands occupied as buria grounds. Before deding with the
matter finally the Minister will be pleased to have your explanation for your
misleading statement . . .°

On the same day, the Deputy Minister also assured Chief Harry that “no person will be

allowed to acquire title to the lands occupied by the School house or the Cemeteries.” His letter

63 Dickie & DeBeck to Chief Commissioner of Lands, December 14, 1910, BC, Lands Roll 2236

(ICC Documents, p. 144).

64 McLean to Renwick, January 20, 1911, BC, Lands, Roll 2236 (ICC Documents, pp. 145-46).

65 W.E. Ditchburn, Inspector of Indian Agencies, to Secretary, Indian Affars, February 4. 1911, NA,
RG 10, vol. 1312 (ICC D ocuments, p. 153).

€6 Deputy Miniger, Lands, to Thompson, c/o Government Agent, Cumberland, BC, May 17, 1911,
BC, Lands, Roll 2236 (ICC D ocuments, p. 158).
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included a tracing upon which, subject to survey, was indcated the section he proposed to have
eliminated from the pre-emption.®” Deputy Minister Renwick wrote tothe Secretary, Indian Affars,

requesting that Indian Affairs complete the survey and informing him that “the Minister [of Lands]

cannot recognize [the Indians'] claim to any morelands than is actually covered by the site of the
school house and the graveyard.”®®

Thompson responded to the Deputy Minister’ s demand for an explanation as follows:

| have not knowingly made any false statement . . . the way | understand it, is, that
| have taken up no land belonging to the Indians. | put my post alongside of the
Indian Reserve post marked |.R. 1888 which was shown me by an Indian he also
showed me the line of the Indian Reserve. In regards to the School House and
graveyard (proper) | did not intend to interfere withthat, but tolet that matter for the
Government to settle, after the land had been surveyed. | have sent you a copy of a
letter from the Indian Agent to the Chief of this band, at that time, which will show
you, that the Indians were refusad this same land for any purpose, they afterwards
built their School, knowing they were off the Reserve. The fact of the Schoolhouse
and graveyard being part of an Indian settlement | did not look at it in that light. . .
69

He asked the Deputy Minister to “send a surveyor as soon as you can,” pl eading:

In the position | an in | am not able to do anything and expect every time | go to
clear a piece of land to find another grave, they have already taken about one acre
more to enlarge their graveyard ater knowing that | have arecord for the land and
| do not know what they will take next. . . .

On receiving Thompson' s explanation, the Deputy Minister informed him that asurvey was

about to be made to exclude the schoolhouse and burying grounds from the pre-emption. If

67

pp. 159-61).

Deputy Minister, Lands, to George Harry, May 17, 1911, BC, Lands, Roll 2236 (ICC Documents,
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& Thompson to Deputy Minister, Lands, May 25, 1911, BC, Lands Roll 2236 (ICC Documents, p.
163).

0 Ibid.
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Thompson would not agreeto thisamendment “ the Department will have no other course openthan
to cancel your record in its entirety.”

As soon as Thompson saw the plan Chief Harry had received from the Deputy Minister he
protested to the Deputy Minister that the Indians would get 40 acres from the pre-emption which
would “takein all the best of theland, including the whole waterfront, and the land on which | have

built my house.”"

Survey for Indian Reserve, 1912

The Homal co were so unhappy with their teacher and his attempts to pre-empt the land adjoining
their reserve that they withdrew their children from the school, seized school supplies, threatened
Thompson, and interfered with the survey attempted late in 1911.” Evidently, the surveyor’'s
instructions from Indian Affairs were to survey less land than appeared to have been suggested by
the Department of Landsin the tracing sent to the Chief.” The Homal co wanted the “whole strip of
10 x 40 chains.” W.E. Ditchburn, Inspector of Indian Agencies, recommended instead that a piece
of land, “10 chains wide and 30 chains deep,” be surveyed. He concluded this would do “no

particular injustice” to Mr. Thompsonwho “if heisnot preparedto accept the pre-emption asfinally

n Deputy Miniger, Lands, to Thompson, June 12,1911, BC, Lands, Roll, 2236 (ICC Documents, p.

164).
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n Agent Peter Byrneto A.W. Green, Inspector of Schools, November 25, 1911, NA, RG 10, vol.

1475, mfm C-14275 (ICC Documents, p. 175); Byrne to Secretary, D ecember 12, 1911, NA, RG 10, vol. 1475, mfm
C-14275 (ICC Documents, pp. 180-82); Byrne to Thompson, Januay 4, 1912, NA, RG 10, vol. 1475, mfm C-14275
(1CC Documents, p. 184); Byrne to Secretary, January 8, 1912, NA, RG 10, vol. 1475, mfm C-14275 (ICC
Documents, pp. 185-86); Henry Rhodes, Field Diary, December 14, 1911, BC, Ministry of Environment, Lands and
Parks, Surveyor General's Branch (ICC Documents, p. 207).

4 Byrne to W.E. Ditchburn, Inspector of Indian Agencies January 12, 1912, NA, RG 10, vol. 1475,
mfm C-14275 (ICC Documents, pp. 190-92).
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surveyed . . . need not take it up.” > Accordingly, Henry Rhodes, British Columbia Land Surveyor,
ran survey linesfor a“New Indian Reserve” in February 1912.7

After April 1,1912, Thompson' semployment asateacher wasterminated. However, trouble
continued. He refused to move out of a house he had built some years earlier on the land surveyed
by Mr Rhodes and he agitated to have the foreshore remain part of his pre-emption.”” For Indian
Affairs, Special Commissioner J.A.J. McKennareported, in August 1912, that the Minister of Lands
had agreed to eliminate from Mr. Thompson's pre-emption the Indian schoolhouse and the two
graveyards. He noted that, according to the plan furnished by the Deputy Minister of Lands to the
Homal co, the whole of the waterfront would have been taken from Mr. Thompson's pre-emption,
but “on representati ons subsequently made by Mr. Thompson, it was arranged that a portion of the
water-front should remain as part of hispre-emption, and asurvey of theamended addition has been
made by the Department of Indian Affairs. . . .” He wrote Deputy Minister Renwick about this
concluding: “I shall be pleased to hear that the land has been eliminated from the pre-emption and
added to the Reserve.” "

But Deputy Minister Renwick had nointention of addingthisland to thereserve at that time
because, for the previous few years, theprovince had had apolicy of not allowing any public lands
to be madeinto Indian Reserves.” Hethereforeinstructed the Surveyor General merdy to eliminate

theland from the pre-emption, if Rhodes' ssurvey wassatisf actory.® Thompson was asked to return

I8 Ditchburnto Secretary, Indian Affairs, January 19,1912, NA, RG 10, vol. 1313, mfm C-13908

(ICC Documents, pp.193-95).

7 CLSR, Rhodes, Field Book BC 259 (ICC Documents, pp. 204-06); Plan TBC 132 “Aupe Indian

Reserve,” Indian Affairs Survey Record (ICC Documents, p. 203).
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Documents, p. 229); Ditchburn to Renwick, August 1, 1912, BC, Lands, Roll 2236 (ICC Documents, p. 234-37).
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80 Renwick to Surveyor General, August 21, 1912, BC, Lands, Roll 2236 (ICC Documents, p. 242).



26 Indian Claims Commission

his pre-emption record so the amendment excluding the parcel of land (10 by 30 chains) could be
made.®

A month later, in September 1912, representatives of Canada and British Columbia entered
into an agreement whereby the Royal Commisson on Indian Affairs for the Province of British
Columbia(McKenna/McBride Royal Commission) was established to adjust the acreage of Indian
reservesin the province.#*

Thompson never did returnhispre-emption record for amendment. The school burned to the
ground on February 25, 1913.% Thompson opposed the reconstruction of the school on the old site
and appealed to the Royal Commission in November 19133 Although the Royal Commission
considered the subject of Thompson’s protest beyond the scope of its authority, it was drawn into

the dispute.®

Royal Commission Report and Death of William Thompson, 1914-15

After some investigation the Royal Commission advised the Provincial Secretary of British
Columbia, in January 1914, that it had “ specified” a 30-acre(more or less) tract of land, * subtracted
from the pre-emption of Wm. Thompson,” as land which should be reserved for the Homalco “as
an addition of the Aupe Indian Reserve No. 6.”% At about the same time, a notice appeared in the
British Columbia Gazette listing the lands surveyed by Mr. Rhodes as “Lot 430, Coast District,

81 Deputy Minister, Lands, to Thompson, August 21, 1912, BC, Lands, Roll 2236 (ICC D ocuments,

p. 243).

82 McKenna/M cBride Memorandum of Agreement, September 24, 1912 (ICC Documents, p. 253).

8 Agent Peter Byme to Secretay, Indian Affairs, March19, 1913, NA, RG 10, vol. 1477, mfm C-
14276 (ICC D ocuments, p. 260).

84 Copy of Thompson to Byrne, November 4, 1913, NA, RG 10, vol. 11020, file 520B, mfm T-3957
(ICC Documents, p. 277).

8 J.G.H. Bergeron, Secretary, Royd Commission, to Thompson, November 8, 1913, NA, RG 10,
vol. 11020, file 520B, mfm T-3957 (ICC Documents, p. 279); J.D. McLean, Secretary, Indian Affairs, to Bergeron
November 20, 1913, NA, RG 10, vol. 11020, file 520B, mfm T-3957 (ICC Documents, pp. 281-82).

8 Secretary, Royal Commission, to H.E. Young, Provincial Secretary, January 23, 1914, NA, RG 10,
vol. 11020, file 520B, mfm T-3957 (ICC Documents, pp. 289-90).
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Range 1.” Persons considering their rights adversely affected were requested in the notice to state
their contention tothe Minister of Lands within 60 days.®*’

In February 1914, Deputy Minister Renwick finally followed up on his 1912 letter to
Thompson instructing him to return the pre-emption record for amendment: “I do not find that you
have complied . . . unless you do so forthwith your Pre-emption Record will be cancelled.”®
Thompson steadfastly refused, suggesting that an even smaller amount be subtracted from the 160

acres.

| am well satisfied that by taking 15 or 20 x 10 chains, for School House and Grave
Y ard, would be satisfactory both to me, and the Indians, which would leave me with
my improvements, and the Post Office, where | am, without doing any injustice to
anyone.

... Please send asurveyor, and have theland surveyed, that | may know what
isleft me out of the 160 acres, called for in Preemption Record No. 2851.

Please hurry up before the Indian Department findsany moreold graves. The
woods are full of them.*

Although Deputy Minister Renwick did not receive the pre-emption record, he did remind
Thompson later that month that “it has been decided to eliminate aparcel measuring 10 x 30 chains
as surveyed on the ground by Mr. Rhodes.” He advised Thompson to “govern yourself
accordingly.”®

In aletter to the Royal Commission, Deputy Minister Renwick summarized the status of the

approximately 30 acres as follows:

An addition to Aupe Reserve No. 6. Graves and schoolhouse. This parcel of land has
been surveyed and is known as Lot No. 430, Range 1, Coast District, consisting of

87 G.H. Dawson, Surveyor General, British Columbia Gazette, January 29, 1914 (ICC Documents, p.

292).

88 Deputy Minister, Lands, to Thompson, February 3, 1914, BC, Lands, Roll 2236 (ICC Documents,
p. 297).

89 Thompson to Deputy Minister, Lands, February 10, 1914, BC, Lands, Roll 2236 (ICC Documents,
pp. 299-300).

%© Deputy Minister, Lands, to Thompson, February 20, 1914, BC, Lands, Roll 2236 (ICC

Documents, p. 301).
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29.7 acres. The dispasition of the same will be held pending the decision of the
Commission.*

Commissioners from the Roya Commission visited Church House where Chief Harry
explained why the Homalco should have the land that Thompson refused to give up. Outlining
events since 1909, the Chief appealed to the Commission to order Thompson off the land.
“Furthermore,” the Chief said, “we think that we are entitled to some payment from him.” The
Homal co wanted $300 rent for the schoolhouse from the time the Thompsons set up the post office
and store.*””

Whilethe provincewas awaiting aruling from the Royal Commission onthe affair, William
Thompson died. His wife wrote Deputy Minister Renwick: “my husband died on . . . 21st of June
... | am l€ft everything . . . his preemption No. 2851 should pass to my name. . . .”* Only three
months before his death, William Thompson had anxiously reminded the Deputy Minister of the
imminent expiry of hisright to pre-empt the land:

you know that my Preemption Record No. 2851, runsonly to the 13th of April, 1915.
Something must be done, | will do all | can to comply with the Law, if you will give
me your instructions.*

If any special stepswere taken by the provinceto deal with the April 13, 1915, expiry, they are not
evident from the available record. It appears Deputy Minister Renwick simply reminded Emma

Thompson that his Department would have to receive a survey of the pre-emption arranged by her

o Deputy Minister, Lands, to J.G.H. Bergeron, Secretary, Royal Commisson, April 21, 1914, NA,

RG 10, vol. 11020, file 520B, mfm T -3957 (ICC Documents, p. 307).
92 Chief GeorgeHarry, February 23, 1915, Royal Commission, Transcript of Proceedings, pp. 310-
22 (ICC Documents, pp. 320-34).
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9 Thompson to Deputy Minister, Lands, March 17, 1915, BC, Lands, Roll 2236 (ICC Documents, p.
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(or her late husband) showing the exclusion of the 10-by-30-chain parcel of land before it could
settle the case.”

Interim Report No. 84, issued by the Royal Commission on August 12, 1915, resolved that
close to 30 acresbe eliminated from Thompson's 160 acres:

... aparcel of land containing an areaof twenty-nine and seven one hundredths|later
corrected to "tenths'] (29.7) acres, which has been subtracted by the Department of
Lands. . . from Preemption Record No. 2851 . . . be constituted a Reserve for theuse

and purposes of the Indians of the said Homalco Tribe of the New Westminster
Agency.*

Mrs. Thompson’ simmediate reaction wasto start building ahouse onthe disputed property.
Indian Agent Byrne urged her “not to invite theill will of the Indians living on the Aupe Reserve,
by doing anything on the land in dispute until the question of title is settled.”®” He urged Chief
George Harry to advise his people not to take “the law into their own hands.”*®

Canada Recommends 29.7 Acresfor Indian Reserve, 1916

By Order in Council PC 388, February 22, 1916, the federal government recommended that close
to 30 acres become available to the Band:

29.7 acres, which have been subtracted by the Departtment of Lands of the province
of British Columbia, at the request of the Commission, from pre-emption record No.
2851 issued in the name of William Thompson . . . be constituted as an Indian

% Deputy Minister, Lands, to Mrs. Thompson, July 10, 1915, BC, Lands, Roll 2236 (ICC

Documents, p. 338).

% Minutes of Proceedings August 12, 1915, Royal Commission, Book of Proceedings, 1914-1915,
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Indian Affairs, to Gibbons, Royal Commission, January 11, 1916, NA, RG 10, vol. 4063, file 406,521, pt. 2, mfm C-
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o7 Byrne to Mrs. Thompson, September 15, 1915, NA, RG 10, vol. 1482 (ICC Documents, p. 347).

%8 Byrne to Chief Harry, September 15, 1915, NA, RG 10, vol. 1482 (ICC Documents, p. 348).
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Reservefor the. .. Homalco tribe.. . . upon the consent of the Lieutenant Governor
of the said province.. . .*

As required under the agreement setting up the Royal Commission, the federal government turned
the matter over to the province.

In forwarding the Order in Council to Premier W.J. Bowser, the Deputy Superintendent
General of Indian Affairs pointed out that Thompson’ swidow not only remained on thesubject land
but had been buildingonit. He called for “ early action” to terminate this* unsatisfactory condition”
and requested “a concurrent Order in Council” so Indian Affars could deal with the matter.*®

While Mrs. Thompson exhibited what Indian Agent Byrne described as a* defiant attitude
towards the Governments,” the province of British Columbia proved almost as intransigent as the

Thompsons.® It never issued a matching Order in Council to make the 29.7 acres resarve land.

Province Recommends 20 Acresfor Indian Reserve, 1917
On February 14, 1917, the province accepted asecond payment of $40 on thelands described by Pre-
emption Record No. 2851, land being purchased by “Wm. Thompson.”** In the spring, Mrs.
Thompson asked the Department of Landsto survey the 160 acres as soon as possible because her
“brother-in-law and his sons [were] anxious to begin clearing the land for agricultural purposes. .
." 103

A new Deputy Minister of Lands, G.R. Naden, reportedin May 1917 that the matter was still

unresolved:

9 Order in Council PC 388, February 22, 1916, Governor General in Council, Privy Council Office,

BCARS, GR 672, box 2, file 35 (ICC Documents, pp. 359-60).
100 D.C. Scott, Indian Affairs, to W.J. Bowser, Premier, BC, February 24, 1916, DIAND, Region
E5673-552 (IC C Documents, pp. 361-62).

101 Byrne to Chief Harry, March 24, 1916, NA, RG 10, vol. 1483 (ICC Documents, p. 365).

102 Certificate of Purchase, February 14, 1917, signed by J. Mahony, Government Agent, BC, Lands,
Roll 2236 (ICC Documents, p. 375).

103 Mrs. Thompson to T.D. Pattullo, Minister of Lands, April 24,1917, BC, Lands, Roll 2236 (ICC
Documents, p. 377).
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Mr. Thompson refused to return his record for [amendment], and so far the
elimination [of 29.7 acres] has not been actually made, although the survey of the
parcel has been gazetted . . **

Hefelt “there is nothing further to be done” other than to cut off the 10-by-30-chain portion, “the

survey of the Thompson pre-emption to be confined to the remaining ground covered by his
record.”*® Mrs. Thompson was so advised and told to make arrangements with a“ duly authorized
surveyor” whom she was to have contact the Department of Lands for instructions.'®® Before this
could occur, however, Chief Forester W. Ross Flumerfelt undertook further investigations for the
province.

Flumerfelt's September 1917 report was favourable to Mrs. Thompson's position even
though she said little to Flumerfelt and lacked the documents to back up her case. Flumerfelt cast
doubt on “the Indians story,” writing that “their statements are not to be relied upon.” He
recommended the boundary be just south of the large graveyard partly because the question of the
small graveyad further south is “dubious.” If the Indians were unwilling to move their graves or
have access to the smdl graveyard only by water, as Mrs. Thompson suggested, then Flumerfelt
thought the small graveyard “should be disregarded.”**

On December 4, 1917, Deputy Minister of Lands Naden advisad Indian Affars and Mrs.
Thompson that the “final settlement” would be to eliminate 20 acres:

it has been decided to reduce the areain the said L ot 430 by shortening the North and
South boundariesthereof to 20 chains, thuseliminating from the preemption aparcel
measuring 10 x 20 chains, the south boundary of which will run approximately
between your dwelling and the larger Indian burial ground.

. . The above decision will leave your store building and other
improvementson the landsto be all otted in the Preemption Record and eliminate the
same from the parcel claimed by the Indians. In addition the small burial ground
lying further south will be surveyed separately and also eliminated from the

104 G.R. Naden, Deputy Minister, Lands, to Pattullo, Minister, Lands, M ay 23, 1917, BC, Lands, Roll
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107 Flumerfelt, Report, c. September 5, 1917, BC, Lands, Roll 2236 (ICC Documents, pp. 394-400).
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preemption . . .
It must be understood that thisis afinal settlement of the difficulty and the
surveys on the ground must be carried out accordingl y.**®

Thiswas how the province reconciled itself to the elimination of acreage from the Thompson pre-

emption.

Reaction to 20-Acre Settlement, 1918-22
The Lands Department’s December 4, 1917, letter conveying its“final” 20-acre solution prompted
Mrs. Thompson to forward a sketch showing “all | can spare” which, of course, was a still smaller

area.’® The Chief Inspector of Indian Agendes accepted the outcome:

[T]he arrangement arrived at early in the month of December is qui te seti Sfactory,
and it is now understood that the addition to this reserve shall consist of a portion
measuring ten chainsin widthalong thenortherly limit of the said reserve and twenty
chainsin depth, aso asmall lot to the south on the shore line of the Inlet toinclude
the small Indian cemetery.™*°

Mrs. Thompson’ sattemptsto havethefinal decision overturned revealed that sheintended to utilize
timber on the land. She complained that the 10-by-20-chain areawould block “the only right of way
to the back of the Claim.”*'* She begged for a survey as soon as possibleto allow her to dispose of
timber.*2

A survey of the pre-emption and future reserve lands — L ot 1835 adjoining Aupe 6 and Lot

108 Deputy Minister, Lands, to Mrs. Thompson, December 4, 1917, BC, Lands, Roll 2236 (ICC

Documents, pp. 409-10).

109 Mrs. Thompson to Deputy Miniger, Lands, January 15, 1918, BC, Lands, Roll 2236 (ICC
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110 Ditchburn, Indian Affairs, to Nadon, Deputy M inister, Lands, February 1, 1918, and Ditchburn to
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m Mrs. Thompson to Surveyor General, BC, June 23, 1918, BC, Lands, Roll 2236 (ICC D ocuments,
p. 422).

12 Mrs. Thompson to Surveyor General, BC, July 3, 1918, BC, Lands, Roll 2236 (ICC Documents p.
424).
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1836 for the small graveyard — was completed September 24, 1918** Mrs. Thompson refused to
sign the required approval forms. She returned the plan to the surveyor indicaing on it “the only
way | would bewilling to surrender the so called Indian Settlement.” She wanted it understood that

the small grave yard (or lot 1836) will be return [sic] to Pre-empt. Record 2851 as
soon as arrangement can be made to remove the bodies to where they should be in
the main Grave yard.***

Nevertheless, Lots 1834, 1835, and 1836 were gazetted together on June 19, 1919.°

In 1922 Mrs. Thompson finally took steps to clear up the balance owing on Pre-emption
Record 2851. Previous to this, she had been ignoring requests to complete the payment on Lot
1835.M° In November 1922 her lawyers forwarded all but $6.25 of the balance owing. This gesture
was because Mrs. Thompsonwas* holding out” for agrant of oneand ahalf chains* of her garden.”
She thought this would “not be objectionable to the Indians.”**” The province refused to reopen the
matter, however, and full payment wasrecorded on November 29, 1922.*8 The compl eted cattificate
of purchase shows atotal of $180.20, including interest, received on Pre-emption Record No. 2851

for 145 acres!®®

13 H.H. Roberts, BCLS, Field Notes, September 24, 1918, and Affidavit, November 8, 1918, BC,

Ministry of Environment, Surveyor General’ s Branch (ICC Documents, pp. 429-32).
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Indian Reserve 6A and Thompson Grant, 1924
Provincia Orderin Council 911, July 26, 1923, amended the acreage for AupelR 6A fromthe Royal
Commission’s original suggested acreage of 29.7 acres to afind figure of 20.08 acres!* Canada
passed reciprocal Order in Council 1265, July 21, 1924, approving 20.08 acres.** The figure 20.08
acresfor AupelR 6A representsthe 10-by-20-chain areaad oining Aupe IR 6 plusthe separate small
cemetery containing 0.08 acres.'?

On October 1, 1924, EmmaThompson acquired title to the 145 acresin Lot 1835 by Crown
Grant No. 2759/498." The 145 acres represented 91 percent of the 160 acres which William

Thompson originally applied for in 1910.*#

120 Schedule of New Reserves Ditchburn-Clark, BC Order in Council 911, July 26, 1923, p. 48 (ICC

Documents, p. 476).

121 Canada Order in Council 1265, July 21,1924.
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123 BC, Land Act, Grant No. 2759/478 (ICC Documents, pp. 494-95).

124 The percentage is rounded from 90.625 percent.



PART IV
ISSUES

Theoverall question which this Commission has been asked to inquireinto and report oniswhether
Canadaproperly rejected the claim of the Homal co Indian Band. In other words, does Canada have
an outstanding lawful obligation, as set out in Outstanding Business, to the Band? To facilitate the
Commission’ s review of this matter, counsel for the Band and Canada attemptedto agree on alig
of the specific issues relevant to thisinquiry. Unfortunately, they were unable to agree on how the
issues should be framed. The statement of issues suggested by counsel for each party is attached to
this report as Appendix B.

Although we appreciate the work of both counsel, weprefer to state the issues as follows:

1 Did Canada breach alawful obligationin the allotment processfor AupelIR
6?

2 Did Canada have an obligation to acquire 80 additional acres of reserveland
when requested by the Band in 19077 If so, did Canada breach that
obligation?

3 Did Canada have an dbligation to protect the Band’ s settlement lands from
Mr. Thompson's pre-emption clam? If so, did Canada breach that
obligation?



PART V
ANALYSIS

Issue 1

Did Canada breach alawful obligation in the allotment processfor AupelR 6?

Much of the controversy surrounding the original alotment of Aupe IR 6 arises from the
inconsistencies between the various sketches and written descriptions of the reserve and from the
inconsistencies in Commissioner O’ Reilly’s Minute of Decision itself.

The Band submits that Commissioner O’ Rellly’s Minute of Decision of August 10, 1838,
was the legal instrument which allotted the Aupe No. 6 reserve. By that Minute of Decision, Aupe
No. 6 wasto comprise 25 acres; the description of 25 acres was determinative. In other words, any
inconsistenciesinthe Minute of Ded sion between theacreage descri ption and the metes-and-bounds
description were governed by the former. The Band maintains that the Minute of Decision was
approved by both the Deputy Superintendent General of Indian Affairsand the Chief Commissioner
of Lands and Works of British Columbiain January 1889. It argues that Mr. Skinner’ s subsequent
14-acre survey plan was tantamount to awrongful alienation of 11 acres from Aupe IR 6.

Canada submits that the referenceto “twenty-five (25) acres’ in Commissioner O’ Reilly’s
Minute of Decision was not the determining factor in defining the size of the proposed reserve.
Rather, the determining factor was the metes-and-bounds description which was also contained
within the Minute of Decision. Canada supports its conclusion by analogy to caselaw dealing with
the interpretation of descriptions in deeds or grants. Canada maintains that, since Mr. Skinner
followed the metes-and-bounds description, hissurvey of 14 acresfor Aupe IR 6 accurately defined
the size of the reserve. In any event, Canada argues that Commissioner O’ Reilly’s Minute of
Decision did not, itself, create Aupe IR 6. The reserve could not have been“created” until asurvey
was completed in accordance with the instructions contained in the Minute of Decision and then
approved by the Chief Commissioner of Lands and Works for the Province and the Indian
Superintendent for the Dominion Government. Canada argues that the reserve was never approved
as being 25 acres by both levels of government, as was required by the legislation empowering
Commissioner O’ Rellly. Asaresult, areservewas never established of that acreage, and there was

conseguently no alienation, unlavful or otherwise of 11 acres.



To determine the true quantity of land allotted by Commissioner O’ Rellly, the appropriate
approach in our view is to focus on the intentions of the parties at the time of the allotment rather
thanontechnical rulesof interpretation. In other words, what land did Commissioner O’ Reilly intend
to set apart for the Homal co people? And what land did the Homal co people expect to receive?

In taking this approach, we agree with Canadathat the acreage description in the Minute of
Decision is not necessarily determinative of the size of the reserve. During histrip in August 1888,
in addition to Aupe No. 6, Commissioner O'Reilly allotted a number of other reserves for the
Sliammon, Klahoose, and Homalco tribes.**> It appears that the acreage quoted by Commissioner
O'Reilly for these reserves typically did not accord with their metes-and-bounds descriptions. This

isamply illustrated in Table 1, which Blair Smith provided in his second report.

125

pp. 34-41).

P. O'Reilly to the Superintendent General of Indian A ffairs, December 8, 1888 (ICC D ocuments,
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TABLE 1

Areas of Reserves Allotted by O’Reilly for the Sliammaon, Klahoose and Homalco Bands,
August 2to 12, 1888, in acres

Estimated area according to

Reserve Minute of Decision Area by Survey
Sliammon Band August 6, 1988
Sliammon 1 1930.00 1924.50
Harwood Island 2 2075.00 2095.00
Paukeanum 3 200.00 200.00
Tokwana 4 430.00 395.50
Tokenatch 5 50.00 53.00
Kahkaykay 6 36.00 45.00
Klahoose Band Auqust 12, 1888
Klahoose 1 2395.00 2280.00
Quaniwsom 2 1.50 0.75
Samon Bay 3 200.00 200.00
Sakin 4 8.00 7.00
Deep Vdley 5 70.00 61.00
Quequa 6 6.00 4.00
Tork 7 650.00 698.00
Squirrel Cove 8 43.00 39.00
Ahpokum 9 70.00 62.00
Homalko Band August 10, 1888
Homalko 1 1100.00 710.80
Homalko 2 32.00 9.50
Potato Point 3 0.50 0.40
Orford Bay 4 680.00 671.30
Mushkin 5 10.00 10.50
Aupe 6 25.00 14.00

Source: Blair Smith, Manager, Survey Program, Energy Mines and
ResourcesCanadato Sarah K elleher, Counsel, Specific ClaimsWest,
April 11, 1995 (ICC Exhibit 3).
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AsTablel demonstrates, theactual areaby survey wassometimes more and sometimes|ess
than the area described by Commissioner O’ Reilly. Given the frequent discrepancy between the
acreage and metes-and-bounds descriptions in Commissioner O’ Reilly' s Minutes of Decision, it
seems reasonable to assume that his mention of 25 acreswith respect to Aupe No. 6 was only an
estimate of the actual quantity of land allotted. We accept that Commissioner O’'Reilly likely could
not have stated with absolute certainty the acreage of the reserve until after the survey was
completed.

Although we agree that the acreage description does not, by itself, determine the size of the
reserve, we find it difficult to accept Canada's narrow argument that the metes-and-bounds
description must always govern. Wetake this position for two reasons. First, it isunlikely that the
Homal co people held acompl ete understanding of European land measurement. Thisisreflected in
notes kept by Surveyor Green during Commissioner O’ Reilly’s visit with the Homalco at Orford
Bay. He recorded as follows:

Homalco Indians
Orford Bay Aug 8th, 1888

William Chief. . . . | am Chief of al the tribes, Klahoose, Sliammon and Homal co.
Thereare 35 malesherenow. Our potatoes are amileup theriver. | am sorry myland
Isnot surveyed. That’swhy | am glad to seeyou. | want a large pi ece aswe aways
stop here. | have plenty of children and if | do not have a large piece they will be
poorly off.

| want the mountain base to be my boundary and from a point where | am
working to another about (blank) miles north.

| want four miles back from the coast.

Commissioner | intend to give you the good land about your houses, but what isthe
use of giving you these bare rocks. | don’t want to limit you, but | don’t think you
know what four miles are.**®

Therefore, it is doubtful that both parties could have intended either a metes-and-bounds or an
acreage type of description to be the sole identificaion of the boundaries of Aupe IR 6. Secondly,

Commissioner O’ Rellly’ sMinute of Decision was not a stand-al one document. Sketches and notes

126 Reproduced in Blair Smith, M anager, Survey Program, Ener gy, Mines and Resources Canada, to

Sarah K elleher, Counsel, Specific Claims W est, April 11, 1995, p. 9 (ICC Exhibit 3).
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were also produced in 1888 to record the intentions of Commissioner O’ Reilly and the Homalco
people. The descriptions of Aupe IR 6inthe Minute of Dedsion must be considered in conjunction

with this other evidence.

Sketches of AupelR 6

We turn first, then, to the sketches. Surveyor Green produced a sketch of the proposed reserve on
August 9, 1888, asshown in Figure A. Commissioner O’ Reilly also prepared asketch of theareain
guestion which accompanied his Minute of Decision dated August 10, 1888. It is reproduced here
asFigureB. Findly, for purposes of comparison, Figure C shows Mr. Skinner’s survey plan which
ultimately left AupelR 6with 14 acres. Mr. Smith indicatesin hisreportsthat Mr. Skinner surveyed
the reserve precisely as described by the metes-and-bounds description in the Minute of Decision,
starting from thefir tree marked by Commissioner O’ Reilly (located in the bottom right-hand corner

of the survey sketch).*

121 Blair Smith, Manager, Survey Program, Energy, Mines and Resources Canada, to Sarah Kelleher,

Counsel, Specific Claims West, December 6, 1994 (ICC Exhibit 2); Blar Smith to Sarah Kelleher, April 11, 1995
(ICC Exhibit 3).
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Figure A Green's sketch of
August B, 1888
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Figure B Sketch accompanying ! Figure C Skinner’s 5u;r¢. ;jé
Q' Reilly Minute of Decision dated of Movember 1 and 2, 13
Aupgust 10, 1883
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Green’s Sketch

Mr. Green’ ssketch (Figure A) depictsthe westerly boundary of thereserveasrectilinear and clearly
shows the length of the north boundary as 20 chains. If we compare Mr. Green’s sketch with Mr.
Skinner’s survey plan (Figure C), a discrepancy isimmediately apparent. Not only do they differ
geographically, the north boundary on Mr. Skinner’ ssurvey planissubstantiallylessthan 20 chains
The contrast ismore clearly seen if we take Mr. Green’ s sketch, rotate it and then overlay it on Mr.
Skinner’s survey plan as shown in Figure D.

Figure D Sketch plan showing physical
features of Aupe IR 6 in August 1888,
averlaid with sketeh plans of Skinner’s
aurvey and Gresn’s Sketch.
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Thereareat least four possible explanationsfor the discrepancy between Mr. Green’s sketch

and Mr. Skinner’s survey plan:

1) Mr. Green mistook the location of north.

2) Mr. Green migudged the shape of the seashore. More specifically, he presumed that the
configuration of the seashore was such that the north boundary could be 20 chains in length,
whereas, in reality, the north boundary intersected theseashore at 12.4 chains from the northeast
corner.'?®

3) When the fir tree was marked signifying the point of commencement for the survey,
Commissioner O’ Reilly misjudged the point of intersection of the east boundary of the reserve
with the shorelineand so chose the wrong starting point for his allotment.*®

4) When Mr. Skinner surveyed the reserve, he madean error in the calculation of declination (the
difference between geomagnetic and true north) resulting i n the north/south easterly boundary
cutting across the mouth of the creek, rather than being wdl back of the mouth, asit wasin both
O'Rellly’s sketch (Figure B) and Green's sketch (Figure A). Figure D would then be, in our
opinion, alikely representation of the intention of the parties.

At this point in time, over 100 years later, we can only speculate as to why Mr. Skinner’s survey
diverged so drasticallyfrom Mr. Green’s sketch of August 9, 1888. We note, however, that concerns
were raised about Mr. Skinner’s professional qualifications by the President of the Association of

Dominion Land Surveyors which leads us to the fourth explanation outlined above!*°

O’Reilly’s Sketch

Commissioner O’ Reilly’s sketch (Figure B) provides another contrast to Mr. Green’s sketch of
August 9, 1888 (FigureA). Thenorthboundary on Commissioner O’ Reilly’ ssketchisof unspecified
length. However, the east boundary is clearly identified as being 20 chains. In addition, the westerly
boundary appearstoincludethecoastlineinstead of arectilinear boundary. Wehaveno evidencethat

Commissioner O’ Rellly ever compared his sketch with that of Mr. Green before sending itto Mr.

128 Blair Smith to Sarah Kelleher, December 6, 1994 (I1CC Exhibit 2).

129 Gamble, “Report on Acreage Discrepancy,” note 13 above, p. 4 (ICC Exhibit 4).

130 President, Association of Dominion Land Surveyors, to Minister of the Interior and Superintendent

General of Indian Affairs, March 27, 1889, in ibid., tab 9 (ICC Exhibit 4).
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Skinner along with instructions to carry out the survey of the Homalco reserves. Furthermore, it
appears that Commissoner O’ Reilly did not send Mr. Green's sketch to Skinner along with his
surveying instructions. What remains abundantly clear is that Mr. Skinner’s ultimate survey plan
doesnot visually correspond to either Commissioner O’ Reilly’ sor Mr. Green’ s sketch. It should be
noted that both Green’ ssketch and O’ Reilly’ s sketch show thenorth/south easterly boundary aswell
back of the mouth of the creek. They were both present at thetime the agreement was enteredinto
with Chief Timothy and the Homal co.

Other Documents
Given the discrepancies between the sketches, they provide inconclusiveevidence of the intentions
of the parties asto the boundaries of Aupe IR 6. Hence, we must turn to other documents.

In addition to his sketch, Mr. Green made the following notes on August 9, 1888:

10 houses
Winter Vil lage
Near Bartlett Island
Nothing but the houses. No land.
Fire wood only***
The reference to 10 houses and the firewood is supported by comments made in Commissione

O'Rellly’ sreport to the Superintendent General of Indian Affairs on December 8, 1888:

No. 6 Aupe, awell sheltered spot at the entrance to Bute Inlet, near Bartlett Island,
upon which ten small houses stand. There is plenty of timber for fuel, in other
respectsit is valueless. This reserve contains 25 acres.'*

As discussed above, the reference to 25 acres was likely an estimate. However, it is clear that the
intentions of the parties were to set apart enough land for 10 small housesand timber for fuel. The

purpose of both the acreage and the metes-and-bounds descriptions wasto ensure that the physical

131

(ICC Exhibit 4).

CLSR, Field Book BC 457,in Gamble, “Report on Acreage Discrepancy,” note 13 above, tab 5

132 P. O’Reilly to Superintendent General, Indian Affairs December 8, 1888, NA, RG 10, vol. 1277,

mfm C-13900 (ICC D ocuments, pp. 34-41).
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features pointed out by Chief Timothy and the Homal co people wereincluded in the reserve. In the
end it did not matter whether the reserve was of 25 acres or as described by metes and bounds; what
counted was that the land that the parties agreed to wasincluded inthefinal survey. Thiscouldhave
been 25 acres, it couldhave been more, or it could have been less. Wewould note that from our visit
to AupelR 60n April 18, 1995, it isunlikely that the reserve as surveyed represented the wishes of
the Homalco, in that Skinner’s survey includes a large piece of unusable rockface that they were
unlikely to have requested and that would have been useless for “timber for fuel.”

From the subsequent actions of the Homal co, one could argue that they intended the reserve
boundariesto encompass at | east the area of the future schoolhouse. Thereisconsiderable evidence
that they believed this building was on reserve until Mr. Thompson applied to pre-empt the land
upon which it was situated.**®

Whether this understanding of the reserve boundaries accorded with that of Commissioner
O'Reillyisdifficult to say. Wedo not agreethat Commissioner O’ Reilly’ sapproval of Mr. Skinner’s
survey planinevitably leadsto theconclusionthat hisagreement withthe Homal co people on August
9-10, 1888, pertained to only 14 acres of land. The best evidence that we have asto O’'Reilly’s
intentions is his own sketch, which, as we pointed out above, shows the north/south easterly
boundary well back of the mouth of the creek. If this had been the boundary as surveyed by Skinner,
the schoolhouse dearly woud have been on thereserve, as can be seen from Figure D above. It is
unclear whether he was aware of the discrepancy between the acreage description in the Minute of
Decision and the acreage shown on the survey plan. Following the production of these two
documents, there should have been a chain of events which provided answers as to the land that
Aupe IR 6 was meant to include. Instead, the unprofessional conduct of thoseinvolved hasinsured

that there are now more questions than answers.

133 A.S. Green, Inspector of BC Indian Schools, to J.D. McLean, Secretary, Department of Indian

Affairs, November 19, 1910, BC, Lands, Roll 2236 (ICC Documents, pp. 135-37); R.C. McD onald, Indian Agent, to
Secretary, Department of Indian Affairs, November 30, 1910, NA, RG 10, vol. 1473, mfm C-14274 (ICC
Documents, pp. 140-41); J.D. McLean, Secretary, to Charles Renwick, Deputy Commissioner, Lands Department,
January 20, 1911, BC, Lands, Roll 2236 (ICC Documents, pp. 145-46). The Band was not alone in its belief that the
school wason reserve land. There is evidence that departmental officials held the same belief; se, for example, A.S.
Green to J.D. McLean, November 19, 1910, BC, Lands, Roll 2236 (ICC Documents, pp. 135-37).
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Mr. Skinner surveyed the land, but his survey did not turn out to be 25 acres and it did not
resemble Commissioner O’ Rellly’s sketch. Realizing that there was a discrepancy, Mr. Skinner
should have notified Commissioner O’ Reilly and, logically, there should be some record of the
exchange between thetwo. Furthermore, before Commissioner O’ Reilly approved the survey of the
reserve, he should have compared Mr. Skinner’ s survey with hisnotesand Mr. Green’ s sketch. Had
he done so, hewoul d have noti ced thediscrepancy. Thisought to haveresultedin afresh survey that

would have put the schoolhouse within the boundaries of the reserve.

Actions of Indian Superintendent

Perhaps of equal or greater importance is the lack of recorded action on the part of the Indian
Superintendent for British Columbia. It isclear fromthe Order in Council appointing Commissioner
O'Reilly that the Indian Superintendent was meant to play an important supervisory role in the

reserve allotment process.

the Reserve Commissioner . . . should act on hisown discretion, in furtherance of the
joint suggestions of the Chief Commissioner of Lands & Works, representing the
Provincia Government, and the Indian Superintendent, representing the Dominion
Government, asto the particular pointsto be visited, and Reservesto be established;
and that the action of the Reserve Commissioner should in all cases be subject to
confirmation by those Officers; and that, failing their agreement, any and every
guestion at issue between them should bereferred to theL ieutenant Governor, whose
decision should be final and binding.*** [Emphasis added.]

We have found no evidence that the Indian Superintendent ever confirmed the action of
Commissioner O’ Reilly in relation to Aupe IR 6. It appears that the only document involving the

Indian Superintendent was a letter from Commissioner O’ Reilly to the Indian Superintendent in

134 Order in Council, July 19, 1880 (ICC Documents, pp. 21-23). T he term “Indian Superintendent”

used here is somewhat ambiguous; however, it appearsfrom later correspondence that it meant “Indian
Superintendent for British Columbia” (Department of Indian Affairsto Patrick O'Reilly, August 9,1880 [ICC
Documents, pp. 24-28]).
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March 1893 forwarding tracings of the original plots of reserves finally approved by the Chief
Commissioner of Lands and Works'*

Canada suggeststhat the approval required by Canadaunder the Order in Council wasgiven
by Commissioner O’ Reilly on May 4, 1891, and the Band submits tha it was given by the Deputy
Superintendent General of Indian Affairs on January 4, 1889.:* However, in our view, the approval
of neither Commissioner O’ Reilly nor the Deputy Superintendent General automatically absolved
the Indian Superintendent from also reviewing the action of Commissioner O Reilly. Indeed, it
would bequiteincongruousif thelndian Superintendent could completely abdicateto Commissioner
O’ Reilly hisresponsibilitiesinthisregard, considering that the latter’ sactionswere the very actions
that he was meant to monitor.

While we express no opinion on whether the Indian Superintendent’s involvement was
essential in every case, wefind that, in the circumstances of this case, the Indian Superintendent’s
failureto fulfil hissupervisory obligation asset out in the Order in Council constituted a*“ breach of
an obligation arising out of . . . [a statute] pertaining to Indians [or] the regulations thereunder”
within the meaning of Canada's Specific Claims Policy.”® In this instance there was a large
discrepancy between the acreage and the metes-and-bounds descriptionsin the Minute of Decision,
therewas acomplaint about Mr. Skinner’ s qualifications before the final survey plan was complete,

and there were discrepancies between Mr. Skinner’s survey plan and the sketches prepared by Mr.

135 P. O'Reilly to A.W. V owell, Indian Superintendent, March 3, 1893, NA, RG 10, vol. 1278, mfm

C-13900 (ICC D ocuments, p. 59).

136 We have some reservations about whether the Deputy Superintendent General of Indian Affairs,
L.J. Vankoughnet, approved the Minutes of Decision on January 4, 1889. Vankoughnet acknowledged receipt of the
“minutes of decision and sketches showing the Reserves defined by you for the tribes of Indiansinhabiting portions
of the North West Coast” (L.J. Vankoughnet to P. O’ Reilly, January 4, 188[9] [ICC Exhibit 6]). Itis unclear whether
this acknowledgement constituted approval of the M inutes.

137 Outstanding Business, 20. In our view, the Order in Council appointing Commissioner O’ Reilly
can be encompassed within the term “statute” or “regulation.” R. D ussault and R. Borgeat write that Ordersin
Council “are granted the same status as statute |aw before the courts’(Administrative Law: A Treatise, 2d ed.
[Toronto: Carswell, 1985], 1: 61). In addition, when Outstanding Business was published in 1982, the Interpretation
Act then in force (RSC 1970, c. 1-23, s. 2(1)) included Orders in Council within the definition of “regulation.” In any
event, we note that in its written submission before this Commission, Canada referred to the Order in Council as “the
legislation empowering O’ Reilly” [emphasis added] (Submissions on Behalf of the Government of Canada, March
31, 1995, p. 9). Page 3 of Outstanding Business states: “The claims referred to in this booklet deal with specific
actions and omissions of government as they relate to . . . requirements spelled out in legislation . . ." [emphasis
added].
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Green and Commissioner O’ Rellly. Particularly when questions wereraised about the surveyor’s
qualifications, one would expect the Indian Superintendent to have been careful in reviewing the
survey plan and in resolving any inconsistencies before confirming the reserve allocation.

It may beargued that the Superintendent General, and not the Indian Superintendent, received
O'Rellly’s report, Minutes of Decision, sketches, and complaint regarding Mr. Skinner's
gualifications; therefore, the Indian Superintendent had no knowledge and no reason for darm.
However, given our understanding of therelationship between the Superintendent General and the
Indian Superintendent, we are of the view that the Indian Superintendent had or ought to have had
all therelevant information.*® If theinformation was not relayed to him, we areleft with yet another
exampleof the unprofessional handling of thisfile. Considering that the Order in Council expressly
stated that the actions of Commissioner O’ Reilly were subject to confirmation by the Indian
Superintendent, the Superintendent General should have shared al information germane to the

Indian Superintendent’ s task.

Question of Compensation

Although we find that Canada breached an obligation to review the actions of O’ Rellly arising out
of the Order in Council appointing O’ Reilly, weare still left withthe question of compensation or
damages. Even assuming that it wasthe intention of all partiesto allot the full 25 acres of land for
Aupe IR 6 (and we have made no such finding), the missing 11 acres were in any event contained
withinthe 20.08 acres dlotted to theBandin 1923-24 asAupelR 6A. Initswritten submissions, the
Band stated that, “[0]f the 20.08 acres finally confirmed in 1923, 11 acres were those samelands

138 The definitions of “ Superintendent General” and “Agent” in thelndian Act, RSC 1886, c. 43,

suggest that there was areporting relationship between the Superintendent General and the Indian Superintendent for
British Columbia

2. Inthis Act, unless the context otherwise requires, -

(a.) The expresson “Superintendent General” means the Superintendent General of
Indian Affairs, and the expression “Deputy Superintendent General” means the Deputy
Superintendent General of Indian Affairs;

(b.) The expression “Agent,” or “Indian Agent,” means and includes a commissioner,
assistant commissioner, superintendent, agent or other officer acting under the instructionsof the
Superintendent General [emphasis added].



Homalco Indian Band Inquiry Report 49

unlawfully alienated from Aupe #6 by means of survey in 1888-1889."* Thus, any wrongdoing in
this regard was eventually remedied. Furthermore, compensation for loss of use is not readily
apparent in this case, asthe Band used the areain dispute for a schoolhouse, graveyards, and other
improvements.

We do, however, see one way in which the Band suffered a loss as a result of the Indian
Superintendent’ sfailureto review theactionsof Commissioner O’ Reilly. If he had examined all the
documentsand had discovered that Mr. Skinner’s survey plan did not reflect the true intentions of
the Band and Commissioner O’ Reilly, he ought to have taken action to adjust the survey plan. A
properly adjusted survey plan would have placed the Band's future schoolhouse within the
boundariesof AupelR 6. In such circumstances, Mr. Thompson would not have been abletousethe
school to satisfy his pre-emption residency requirements. The loss to the Band resulting from Mr.

Thompson's pre-emption claim will be discussed in greater detail later in this Part, under Issue 3.

139 Brief of the Homalco Indian Band, March 31, 1995, p. 11, paragraph 73. See also, Brief of the

Homalco IndianBand, March 31, 1995, p. 14, paragraph 80, and Response to Canada’s Submission of March 31,
1995 by the Homalco Indian Band, June 6, 1995, p. 13, paragraph 15.
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| SSUE 2

Did Canada have an obligation to acquire 80 additional acres of reserve land when
requested by the Band in 19077? If so, did Canada breach that obligation?

Whether the original alotment of Aupe IR 6 was meant tobe 14 or 25 acres, it isclear that by 1907,
the Band wished to extend itsreserve boundaries. In September 1907 it requested 80 additional acres
of reserve land immediately adjacent to Aupe IR 6. Canada’ s negative response to thisrequest was
the subject of thesecond issue raised before us.

The Band submitsthat its request for 80 additi onal acres of land was logi ca and necessary,
particularly in light of the generally rocky topography of Aupe IR 6 and the Band's use and
occupation of the adjacent lands both historicdly and in 1907. As we understand the Band's
argument, Canadahad aconstitutional and fiduciary obligationto act in the best interests of the Band
and to meet the Band' srequest for additional reserve lands. Thisobligation flowed from Article 13
of the Terms of Union, 1871, and from the unique historical relationship existing between the
aboriginal peoples of Canadaand the Crown. In addition, although it is not expresdy stated, the
Band appearsto suggest that an obligationto acquire additional lands al so arose from section 91(24)
of the Constitution Act, 1867.%°

The Band maintains that Canada did not fulfil its obligation to it. Although the Band's
request for 80 additional acres was forwarded by Indian Agent McDonald to the Indian

Superintendent on November 16, 1907, there is no documentary evidence to demonstrate tha

@ this request was ever submitted by the Indian Superintendent to representatives of
British Columbizg;

(b) there was ever any meeting or other communication between the Indian
Superintendent and British Columbiain relation to the request; or

140 The Band submits at page 12 of its “Evidentiary & Legal Synopsis,” dated February 15, 1995, that

the statement contained in | ndian Agent McD onald’s letter to Chief William that the Crown was not in a position to
make further allotments of land for Indian purposes “does not reflect the constitutional / legal / equitable obligations
of the Crown with respect to ‘Indians, ‘Indian Lands,” ‘Lands reserved for Indians’ or ‘reserves” (Brief of the
Homalco Indian Band, March 31, 1995, tab D). Section 91(24) of the Constitution Act, 1867, assigns exclusive
legislative authority for “Indians, and Lands reserved for the Indians” to the Parliament of Canada.
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(© there was ever any specific decision made in relation to the request by British
Columbia or between British Columbia and the Indian Superintendent.

At the very least, the Band asserts that Canada should have taken steps to purchase the 80 acres on
behalf of the Band as there were no competing interests in relation to those lands in 1907.
Canadadeniesthat it owed afiduciary obligation to the Band to provide additional reserve
lands upon request. It arguesthat Article 13 of the Terms of Union did not impose an obligation on
the federal Crown in connection with the creation of reserves such that a request for additional
reserve lands had to be fulfilled. With respect to there being any other form of agreement or
undertaking onthe part of thefederal Crown, Canadamaintainsthat thereisno evidencethat it either
expressly or impliedly undertook to ensure that the Band would be provided with additional lands.
Canada emphasizes that it could not have fulfilled a request for additional reserve lands without
provincial cooperation; therefore, it could not have made any unilateral commitmentsin that regard.
In the alternative, if it did owe afiduciary duty to provide additional reserve lands, Canada
submitsthat it fulfilled itsobligation. It arguesthat, since British Columbiaheld title to the landsin
question, the only “power” or “discretion” it could have exercised was to reques the province to
grant the landsto Canadawhich Canadacould then add to the Band' sreserve. According to Canada,
the evidence suggests that it did, in fact, make such arequest but that it was refused. Furthermore,
in his oral submissions, Mr. Becker argued that if an obligation did exist for Canada to acquire
additional landsfor the Band, that obligation only extendedto the settlement lands (that is, thelands
being used by the Band for its school and grave sites). Anyfiduciary obligation which Canadamight
have had in relation to those lands was satisfied as they were ultimately acquired for the Band.'**
In our view, the pivotal question hereiswhether Canada had apositive obligation to acquire

and set apart reserve lands when requested by the Band (or at least to assist in doing so).

Section 91(24) of the Constitution Act, 1867
At the outset, we have difficulty with the Band’ simplicit suggestion that such an obligation arose
from section 91(24) of the Constitution Act, 1867. Although section 91(24) defines who, between

141 ICC Transcript, June9, 1995, pp. 60, 75-76.
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the provincia and federal governments, has legislative power with respect to * Indians’ and “Lands
reserved for theIndians,” it does not per secreate alegal obligation to establish reserves. This point
was briefly addressed by Mr. Justice Addy in Apsassin v. Canada.** In discussing the Crown’s

fiduciary duty in that case, he remarked as follows:

Findly, theprovisionsof our Constitution are of no assistanceto the plaintiffson this
issue. The Indian Act was passed pursuant to the exclusive jurisdiction to do so
granted to the Parliament of Canadaby s. 91(24) of the Constitution Act, 1867. This
doesnot carry with it the legal obligation to legislate or to carry out programsfor the
benefit of Indians anymore than the existence of various disadvantaged groups in
society creates a general legally enforceable duty onthe part of governmentsto care
for those groups although there is of course amoral and political duty todo soina
democratic society where the welfareof the individual is regarded as paramount.**?
[Emphasis added by Addy J]

Thus, although there may have been a moral or political duty for Canada to provide additional
reserve lands for the Band, section 91(24) of the Constitution Act, 1867, did not create alegal

obligation to do so.

Crown’s Special Historical Relationship

We also have some difficulty relyingon the Crown’ s special historical relationship, in and of itself,
asthe basis of a specific duty to obtain and convert lands to reserve status whenever requested by
aband. Aswe mentioned in our Primrose Lake Air Weapons Range Report |1, thereisadistinction

between afiduciary rd ationship and afiduciary duty:

We may begin with the proposition, articulaed by the Supreme Court of Canadain
[Quebec (AG) v. Canada (National Energy Board) (1994), 112 DLR (4th) 129
(SCC)], that there is a fiduciary relationship between the federal Crown and the
aboriginal peoples of Canada. The Supreme Court has gone on to distinguish
between a fiduciary relationship and a fiduciary duty: although there is a general
fiduciary relationship between the Crown and the aboriginal peoples, thisis not the
same as a general, al-embracing fiduciary duty. A fiduciary obligation must be

142 Apsassin v. Canada (1987), [1988] 1 CNLR 73 (FCTD).

143 Ibid. at 93. T he Federal Court of A ppeal did not address this point on appeal: Apsassin v. Canada,
[1993] 2 CNLR 20 (FCA).
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shown to arise in the specific circumstances of the relationship between the Crown
and the claimants, because “[t]he nature of the relationship between the parties
definesthe scope, and thelimits, of the dutiesthat will bei mposed.” T hus, although
the relationship may presumptively give riseto afiduciary duty, one cannot assume
that a fiduciary attaches to every aspect of the dealings between the Crown and
aboriginal peoples.**

Thus, we must consider whether a fiduciary obligation arose in the spedfic circumstances of the
relationshipbetween Canadaand the Band asaresult of the Band’ srequest for an additional 80 acres
of land.

We are not persuaded that a request by a band for more land automatically generates a
fiduciary obligation for Canadato acquire and set apart that land asreserveland. There must be some
compelling reason for Canadato providethe land before Canadaisfixed with afiduciary obligation
totakeaction. Inthiscase, the Band suggests anumber of reassonswhy Canadashould have acquired

80 additional acres of reserve land when the Band made its request in 1907:

. Aupe IR 6 was rocky and unsuitable for cultivation as was reflected in the statements of
Commissioner O’ Reilly in 1888 and Indian Agent McDonald in 1907 (that is, the lands set
apart as areserve at Aupe IR 6 were insufficient and inadequate).

. Additional acreagewasrequired to sustain and facilitate the natural growthand devel opment
of the Homalco community at Aupe IR 6.

. The lands adjacent to Aupe IR 6 included existing Indian settlements of the Band. In
particular, additional acreage was required to protect the Band's grave sites and gardens
which had existed onthose lands for at least 15 or 16 years.

. The requested lands were lands which the Homal co had used and occupied long before the
advent of any non-Indians in the area of Bute Inlet.

It istrue that Aupe IR 6 was rocky and unsuitable for cultivation. As the Band points out,
Commissioner O'Rellly recognized its limited value when he visited Aupe in 1888. However,

Commissioner O’ Reilly allotted five other reserves in addition to Aupe 6. At least one of these

144 ICC, Primrose Lake Air Weapons Range Report Il, September 1995, 35.
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reserves, Homalco IR 1, was suitable for cultivation.** No explanation was given to us as to why
the Band could not use one or more of its other reserves for agricultural purposes or for the growth
and development of itscommunity. We do know that Indian Agent McDonald advised the Band to
surrender 80 acresfrom oneof itsother reservesin exchange for the land sought. We al so know that
the Band refused to follow the Indian Agent’s advice*® However, no information was provided
explaining the basis of the Band's decision. Thisis not to say that the Band did not have a valid
reason for its position that it needed more land in addition to its six reserves. For example, it may
bethat all theavail able agricultural land on al itsreserveswasbeing used. However, wedid not hear
any argument that thetotal lands set apart for the Band were insufficient and inadequate to meet the
needs of the Band in 1907.

With respect to the Band's argument that additiona acreage was required to protect the
Band’s grave sites and gardens, we note that, in 1907, an addition to Aupe 6 was not strictly
necessary to protect the settlement lands of the Band and to ensure the Band' scontinued use of those
lands. Before Mr. Thompson arrived, there was no threat of encroaching settlers,™” and it appears
that the Band was free to use the land for its graveyards, gardens, and other improvements
Therefore, given the circumstances in 1907 when the Band made its request, we do not find that
Canada had afiduciary obligation at that time to acquire and set apart additional reserve lands for
the Band.

We appreciate the Band’ s position that the lands adjacent to Aupe IR 6 werelandsto which
they had a special, long-standing attachment. However, we are restricted in our ability to consider
arguments based on traditional use and occupation. If a claim arises solely from unextinguished
aboriginal rights or title, the matter is characterized as a “comprehensive claim” rather than as a

“goecific claim” and it fall s outs de the scope of the Speci fic Claims Palicy.

145 P. O'Reilly to Superintendent General of Indian Affairs, December 8, 1888, NA, RG 10, vol.

1277, mfm C-13900 (ICC Documents, pp. 34-41).
146 Indian Agent to A.W. Vowell, November 16, 1907, NA, RG 10, vol. 1467, mfm C-14272 (ICC
Documents, p. 65).
147 In 1908 Indian Agent McD onald wrote that there were “no white settlers within twenty miles of the
village” (R.C. McDonald to J.D. McLean, Secretary, Department of Indian Affairs, January 20,1908, NA, RG 10,
vol. 1467, mfm C-1427[2] [ICC D ocuments, p. 72]).
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Interpretation of Article 13 of Termsof Union, 1871

Finaly, weturn to the third ground rai sed by the Band for Canadd s obligation to acquire additional
reserve lands: Article 13 of the Terms of Union, 1871. When British Columbia joined Canada in
1871, Article 13 of the Terms of Union provided as follows:

13. The charge of the Indians, and the trusteeship and management of the
lands reserved for their use and benefit, shall be assumed by the Dominion
Government, and apolicy asliberal asthat hitherto pursued by the British Columbia
Government shall be continued by the Dominion Government after the Union.

To cary out such policy, tracts of land of such extent asit has hitherto been
the practice of the British Columbia Government to appropriate for that purpose,
shall from time to time be conveyed by the Local Government to the Dominion
Government in trust for the use and benefit of the Indians on application of the
Dominion Government; and in case of disagreement between the two Governments
respecting the quantity of such tracts of land to be so granted, the matter shall be
referred for the decision of the Secretary of State for the Colonies.*®

The difficulty with relying upon Article 13is that it contains ambiguous language. In particula, it
statesthat Canadaisto continue“apolicy asliberal asthat hitherto pursued bythe British Columbia
Government” and the Locd Government isto convey “tracts of land of such extent asit has hitherto
been the practice of the British Cdumbia Governmert to appropriate for that purpose.” Thus, asa
first step, we must examinethe “policy” of the British Columbiagovernment and theextent of land
that it was its “practice” to appropriate.

We agree with thestatement made by Professor Jack Woodward in hisbook Native Law that

Article 13 isadifficult provision to interpret:

In pre-Confederation British Columbia. . . it isarguable that two different policies
concerning the allocation of Indian lands were operating: the generous and liberal
policy of Governor Douglas, and the restrained policies of his successors. Sincethe

148 RSC 1985, App. Il, No. 10, in Jack W oodward, Native Law (Scarborough: Carswdl, 1994), 234-

35.
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British Columbia Terms of Union constitutionalized a policy “as liberal” as that
pursued by the colony, it is an awkward provision to interpret.**°

Unfortunatel y, other than Canada sreferenceto an articleby Robert Exell entitled “ History of Indian
Land Claimsin B.C.,”** the parties did not discuss the meaning and scope of Article 13 in their
written or oral submissions.

Thereissupport inthe academic literature for the view that the policy followedby Governor
James Douglasinthe 1850s and early 1860swas, indeed, generousand liberal .*** Robert Exell writes
that Douglas “introduced a policy of asking the Indians to indicate the extent of the lands they
required, and of setting aside these lands for them.”*** However, Professor Paul Tennant suggests
that this view does not give suffident weight to Indian complaints regarding the size of their
reserves’® There is also continuing debate over the actual acreage formula, if any, applied by
Governor Douglas.™* He, himself, referred to allotments of 10 acres per family. Professor Tennant

explains as follows:

Inoneof hislast speechesasgovernor, as heopened thefirst session of the mainland
legislature, Douglas summarized his Indian policy and said about reserves:

The Native Indian Tribes are quiet and well disposed; the plan of forming Reserves
of Land embracing the Village Sites, cultivated fields, and favourite places of resort
of the several tribes, and thussecuring them agai nst the encroachment of Settlers, and
for ever removing thefertile cause of agrarian disturbance, hasbeen productive of the
happiest effects on the minds of the Natives. The areasthus partially defined and set
apart, in no case exceed the proportion of ten acres for each family concerned, and

149 Woodward, Native Law, 234.

1%0 Robert Exell, “History of Indian Land ClaimsinB.C.” (1990), 48 The Advocate 866.

151 See, for example, W oodward, Native Law, 234; Robin Fisher, “Joseph Trutch and Indian Land
Policy,” in W .P. Ward and R.A.J. McDonald, eds., British Columbia: Historical Readings (Vancouver: D ouglas &
Mclintyre, 1981), 155.

152 Exell, “History of Indian Land Claimsin B.C.,” note 150 above, 867.

158 Tennant, Aboriginal Peoples and Politics, note 37 above, 32.

154 Paul Tennant, “The Historical and Legal Dimensions,” in Frank Cassidy, ed., Reaching Just

Settlements (Lantzville, BC: Oolichan and Institute for Research on Public Policy, 1991), 30.
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areto be held asthe joint and common property of the several tribes, being intended

for their exclusive use and benefit, and especially as a provision for the aged, the
helpless, and the infirm.™> [Emphasis added by Professor Tennant.]

Professor Tennant rationalizes the limited reserve acreage granted under Governor Douglas

with the fact that he also implemented legidation allowing Indians to pre-empt land."*® Further,
Professor Tennant notestha, despite Governor Douglas’ swords, someresarvescontained morethan
10 acres per family.* To add to the confusion, there is evidence that Governor Douglas' s words

were misconstrued. In aletter written in 1874, hedescribed his policy as follows:

.. . inlaying out Indian reserves no spedfic number of acres was insisted on. The
principle followed in all cases, was to leave the extent & selection of the land,
entirely optional with the Indianswho were immediately interested in the Reserve;
the surveying officers having instructions to meet their wishesin every particular &
to include in each reserve the permanent Village sites, the fishing stations, & Burial
grounds, cultivated land & all thefavouriteresortsof the Tribes, & inshort toinclude
every piece of ground to which they had acquired an equitable title through
continuous occupation, tillage, or other investment of their labour. This was done
with the object of securing to each community their natural or acquired rights; of
removing all cause for caomplaint on the ground of unjust deprivation of the land
indispensablefor their convenience or support, & to provide against the occurrence
of Agrarian disputes with the whitesettlers.

Before my retirement from Office several of these Reserves, chiefly in the
lower districts of Fraser River & Vancouver’s Island, were regularly surveyed &
marked out with the sanction & approval of the several communities concerned, &
it was found on a comparison of acreages with population that the land reserved, in

none of these cases exceeded the proportion of 10 acres per family, so moderate were
the demands of thenatives.

155 Tennant, Aboriginal Peoples and Politics, note 37 above, 33-34. It may be that the Homalco Band

already had 10 acres per family befor e it made its request for an additional 80 acres of land in 1907. A ccording to
the official census (as reported by Commissioner O’ Reilly) on August 10, 1888, the popul a&ion of the Homalco tribe
was 74 (P. O'Reilly to Superintendent General, Indian Affairs, D ecember 8, 1888, NA, RG 10, vol. 1277, mfm
C-13900 [ICC D ocuments, p. 39]). Assuming that all 74 people represented a family, the “ten-acre” formula would
have allowed 740 acres. Canada’s published “ Scheduleof Indian Reserves. . . for the Y ear Ended June 30, 1902"
shows that the total acreage of the six reserves of the Homalco was 1416.50 acres (Canada, Parliament, Sessional

Papers, 1903, No. 27a, Department of Indian Affairs, Annud Report for 1901-02, p. 38 [ICC Documents, pp. 61-
62]).

156 Tennant, Aboriginal Peoples and Politics, note 37 above, 34-37.

157 Ibid., 34.
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It was however never intended that they should be restricted or limited to the
possession of 10 acres of land, on the contrary, we were prepared, if such had been
their wish to have made for their use much more extensivegrants.*®

Whatever the policy of Governor Douglas, it is clear that after his retirement in 1864, the
policy of the Chief Commissioner of Lands and Works, Joseph Trutch, was not so generous. Robert
Exell writesthat “[o]ne of [ Trutch’s] first actswasto put a halt to the ‘ generous’ reserve allocation
policy of Douglas. Existing reserves were cut back and, in some cases, pre-emptions were granted
to whites of lands that had originally been reserved for Indians.”**° Moreover, in 1865 a colonial
ordinance made it unlawful for Indians to pre-empt land except with the permission of the
Governor.'®

One thing is evident to us from the research which we have been able to do thus far: the
meaning and scope of Article 13 is controversial and open to several different interpretaions. We
aremindful of the statement made by Mr. Justice Dickson (ashethenwas) in Jack v. The Queenthat,
“if [Article 13] can besaid to be ambiguous, it should be so interpreted as to assure the Indians,
rather than to deny them, any liberality which the policy of the British Columbia government may
have evinced prior to Union.”*** However, we note that Mr. Justice Dickson wasthe minority in that
case. In addition, the Jack casewas concerned with British Columbia’ s policy with respect to Indian
fishing. Mr. Justice Dickson stated asfollows:

The next issue to be considered iswhether Indian fishing can properly be regarded
as within the “policy” to which reference is made in the first paragraph of auticle
[sic] 13 and, if so, what content can be given to the pre-Confederation policy of the
Colony. Itisnot correct to advert to the post-Confederation Indian policy in order to
determine the content of “policy” for our purposes. In this appea weare concerned
with the application of the minimum standard of pre-Confederation policy to the
federal government after Confederation. Asthe appellantsstateintheir factum—and

158 James Douglasto |.W. Powell, Provincial Commissioner of Indian Affairs, October 14, 1874,

BCARS, F/S2/D74.

159 Exell, “History of Indian Land Claimsin B.C.,” note 150 above, 869.

160 Ibid., 868.

161 Jack v. The Queen, [1979] 2 CNLR 25 at 30 (SCC).
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there is much historical evidence to support them — “ Given the limited and
ungenerous policies of British Columbia prior to Confederation, this standard will
only rarely be able to beinvoked against the federal government. It may be that it
cannot be invoked in any area but that of fisheries.”*®* [Emphasis added.]

Thissuggeststhat therelevant pre-Confederationland pol icy of Bri tish Columbia may not have been
generous. Giventhedifficulty inconstruing Article 13 andthelack of decisveinformation available
to us at this point, we cannot find that Article 13 of the Terms of Union, 1871, imposed a duty on
Canadato provide additional land in 1907.

In sum, on the basis of the evidence and arguments presented to us, we are unable to find
that Canada had a positive duty to acquire 80 additiond acres of land for the Band. We emphasize
again that we are speaking only of duties which fall within the ambit of the Specific Claims Policy
and not of duties which may or may not arise from the existence of aboriginal rights or title and

which may be pursued through other avenues of redress.

ISSUE 3

Did Canadahavean obligation to protect the Band’ ssettlement landsfrom Mr.
Thompson'’s pre-emption claim? If 0, did Canada breach that obligation?

Pre-emption of Land

The facts surrounding Mr. Thompson and his pre-emption application are very disturbing. He was
clearly motivated by self-interest and had little regard for the interests of the Band. Even before he
submitted his pre-emption application, the evidence shows that he was primarily concemed with
obtaining advantagesfor himself. For example, shortly after hisarrival to Aupe, Mr. Thompson used
spacein the school to set up a post office. He and his wife then proceeded to establish astorein the

school, which, at least initially, wasin violation of the Indian Act.**® While the Thompsons' retail

162 Ibid. at 33.

163 Section 42 of thelndian Act, RSC 1906, c. 81, provided as follows:

42. No official or employee connected with the inside or outside service of the Department of
Indian Affairs, and no missionary in the employ of any religious denomination, or otherwise
employed in mission work among Indians, and no school teacher on an Indian reserve, shall,
without the special license in writing of the Superintendent G eneral, trade with any Indian, or sell
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and postal activitieswereportrayed asaconvenienceto the Band, at |east some membersof the Band

were not pleased with this use of theschool .**

Apart from the Thompsons' opportunistic use of the school for the post office and store, of
most direct relevance to us here is Mr. Thompson’'s dishonesty in relation to his pre-emption
application. At the time that he submitted his application, the legislation governing pre-emptions
expressly protected Indian settlements from pre-emption:

Pre-emption of Crown Lands.

5. Except as hereindter appears, any person being thehead of afamily, awidow, or
single man over the age of eighteen years, and being a British subject, . . . may for
agricultural purposes record any tract of unoccupied and unreserved Crown Lands
(not being an I ndian settlement) not exceeding one hundred and sixty acresinextent:
Provided, that such right shall only extend tolandsbonéafidetaken up for agricultural
purposes, and shall not be hdd to extend to any of the aborigines of this continent,
except to such as shall have obtained permission in writing to so record by a special
order of the Lieutenant-Governor in Coundl: Provided al so, that such right shdl not
extend to the foreshore, tidal lands, the bed of the sea, or lands covered by any
navigable water.'* [Emphasis added.]

In his oral submissions, Mr. Becker asssted us in understanding the meaning of the term
“settlement”:

MR. BECKER: The term “settlement lands” isin fact aterm that was usedin
provincial legislation to deal with landsthat were being used by Indians, and theterm
isnot defined in the provincial legislation, but the ideawas that no one can pre-empt

to him directly or indirectly, any goods or supplies, cattle or other animals.
2. The Superintendent General may at any time revoke thelicense so given by him.

When the Thompsons first opened the store they did not have the required licence; see, for example, R.C. M cDonald
to J.D. McLean, April 25, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC Documents, p. 128); R.C. M cDonald to
JW.L. Browne, May 14, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC D ocuments, p. 130).
164 See, for example, McDonald to McLean, April 9, 1910, NA, RG 10, vol. 1472, mfm C-14274

(ICC Documents, pp. 122-23); McDonald to McLean, April 25, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC
Documents, pp. 126-28); McDonald toJ.W.L. Browne, May 14, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC
Documents, p. 130); Chief George Harry, Transcript, February 23,1915, Royal Commission on Indian Affairs for
the Province of British Columbia, Proceedings, pp. 312-13 (ICC Documents, pp. 322-23).

165 Land Act, SBC 1908, c. 30, s. 5.
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lands that are settlement lands. There should not be any Indian settlement lands
within a pre-emption.

[.]

THE CHAIRPERSON: Just to conclude this part of the discusson then, explain
to me when you talk about settlement lands what you thought was intended to bein
fact settlement lands. . . .

MR. BECKER: Our position in termsof the meaning of “ settlement lands” are
those lands that are adively being used by the band either as areas of cultivation,
graveyads, areas where they are residing, basically areas of active useby the band
that probably waould not extend to areas where they would go to hunt or to trap in
terms of — that would encompass amuch wider area. We're talking about areas that
they were settl ed on and actively using.'®®

Canadadoes not dispute that there were Indian settlement lands contained within the 160-acre area
Mr. Thompson sought to pre-empt. At the veay least the Band's school and grave sites were
contained within that area.'®’

As part of the application process, the applicant was required to enclose afull description of
theland and a sketch plan. The applicant was also required to make a declaration before ajustice of
the peace, notary public, or commissioner.*® Mr. Thompson made such a declaration and in it he
solemnly declared, among other things, that he was applying for “a pre-emption record of One
hundred and Sixty acres of unoccupied and unreserved Crown lands (not being part of an Indian
Settlement) . . .” Hisaccompanying sketch plan did not identify any Indian settlements, grave sites,
or improvements'*®

Mr. Thompson's declaration was clearly false and misleading. As mentioned aove, the
Band' s school and grave sites were on the lands. In other words, the lands were not “unoccupied”

and they were* part of an Indian Settlement.” Thereisevidencethat Mr. Thompson wasfully aware

166 ICC Transcript, June9, 1995, pp. 77 and 84.

167 Mr. Becker stated as much in his oral submissions (ICC Transcript, June 9, 1995, p. 77).

168 Land Act, SBC 1908, c. 30, s. 7(2).

169 Thompson, Application for Preemption Record, February 21, 1920, BC, Lands, Roll 2236 (ICC

Documents, pp. 114-16).
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of the Band’ s use and occupation when he made his declaration. For example, in December 1910,
the Assistant Deputy and Secretary of the Department of Indian Affairs notified the Deputy
Commissioner of the Lands Department that “ the pre-emption obtained by Mr. William Thompson
has been granted by your Department evidently without knowledge of the fact that an expensive
school-house had been built on the land and that a large Indian grave-yard was also situated on it,
although Mr. Thompson appearsto have ascertained their positionsbefore making hisapplication”
(emphasisadded).'” Indeed, Mr. Thompson used hisliving arrangement in the Homal co school to
satisfy his occupancy requirements for the pre-emption.*”

When he was later questioned about his declaration, Thompson gave the feeble excuse that
he did not knowingy make any fal se statements

theway | understandit, is, that | have taken up no land belonging to the Indians. | put
my post alongside of the Indian Reserve post marked |.R. 1888 whichwas shown me
by an Indian he also showed me the line of the Indian Reserve. In regards to the
School House and grave yard (proper) | did not intend to interfere with that, but to
let that matter for the Government to settle, after theland had been surveyed. . .. The
fact of the Schoolhouse and graveyard being part of an Indian Settlement | did not
look at it in that light.*

The fact that Thompson may not have regarded the school and graveyard as part of an “Indian
settlement” does not explain his declaration that the land was unoccupied. Nor doesit explain why
none of theseimprovementswere shown onthe sketch map. Inaddition, hisexplanation ringshollow

considering the extent of the Band’ simprovements when the pre-emption application was made.*"

1o McLean to Renwick, December 1, 1910, BC, Lands, Roll 2236 (ICC Documents, p. 142).

e A.S. Green, Inspector of BC Indian Schools, to J.D. McLean, Secretary, Department of Indian
Affairs, November 19, 1910, BC, Lands, Roll 2236 (ICC Documents, p. 136).

172 Thompson to Deputy Minister, May 25, 1911, BC, Lands, Roll 2236 (ICC D ocuments, p. 163).

173 When the Inspector of BC Indian Schools visited the Band in November 1910, he found that “[t]he
land where the school is built, the grave yard site, and just a few acres around have been partly cleared by the
Indians, the trees cut down, and grass growing. Their few cattle graze here. These are all included in Mr.
Thompson's pre-emption claim.” A.S. Green, Inspector of BC Indian Schools, to J.D. McLean, Secretary,
Department of Indian Affairs, November 19, 1910, BC, Lands, Roll 2236 (ICC Documents, p. 136).
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As if that was not enough, it became evident later that Mr. Thompson made a false
declaration in relation to another aspect of his pre-emption application. The provincia pre-emption

legidlation explicitly specified that the land had to taken up for agricultural purposes:

31. No pre-emption record shall be granted except for land taken up for agricultural
purposes, and the Chief Commissioner may cancel any such record when it shall be
shown to his satisfaction that the same has been obtained for other than agricultural
purposes. Timber lands, as specified in sub-section (5) of section 34 of thisAct, shall
not be open for pre-emption.™

In Thompson's application for a pre-emption record, he solemnly dedared that the land was “not
timber land within the meaning of the Act” and that his application was “for settlement and
occupation, for agricultural purposes.”!”> However, he subsequently told the Inspector of Indian
Agenciesthat “it was atimber claim he had and not agricultural land.”*" It then came to light in

October 1923 that the land carried timber “ considerably in excess of the statutory limit.”*”’

Specific Claims Policy and Fraud
In our view, Mr. Thompson'’s actions with respect to his pre-emption application constitute fraud.
The criteria for proving fraud were described by Viscount Haldane L.C. in Nocton v. Lord

Ashburton:

Fraud must be proved by shewing that the false representation had been made
knowingly or without belief initstruth, or recklessly without caring whether it was
true or false. Mere carelessness or absence of reasonable ground for bdieving the

L4 Land Act, SBC 1908, c. 30, s. 31. “Timber lands” were described in s. 34(5) as “lands which

contain milling timber to the average extent of eight thousand feetto the acre west of the Cascades, and five
thousand feet per acre east of the Cascades, to each one hundred and sixty acres.”

175 Thompson, Application for Pre-emption Record, February 21, 1920, BC, Lands, Roll 2236 (ICC

Documents, pp. 114-16).

176 Ditchburn, Inspector of Indian Agencies, to Renwick, Deputy Minister of Lands August 1, 1912,
BC, Lands, Roll 2236 (ICC D ocuments, p. 236).

1 Memos, BC, Lands, October 8, 1923 (ICC Documents, p. 483).
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statement to be true might be evidence of fraud, but the inference could be displaced
by shewing that it was made under an honest impression that it was true!™

Given the considerabl e use the Band was making of the lands within Mr. Thompson’ s pre-emption
claim, it seems reasonébl e to conclude that he either knowingly madeafal se representation that the
landswere unoccupied and not an I ndian settlement, or he madetherepresentati on recklessly without
caring whether it was true or false. The same holds true for his declaration that the lands were not
timber lands.

Under the Specific Claims Policy, Canada is prepared to acknowledge claims which are
based on “[f]raud in connection with the acquisition or disposition of Indian reserve land by
employees or agents of the federa government, in cases where the fraud can be clearly
demonstrated.”*"® Wefind that Mr. Thompson wasan employee of thefederal govemment™® and that
his fraudulent misrepresentation was in connection with the acquisition of Indian land.

Itistrueas Canadahasargued that theland wasIndian “ settlement” land not Indian “ reserve’
land as set out in the Policy. However, despite this distinction, in our opinion the Band's claim
comes within the scope of the Specific Claims Policy. Asmentioned in Part Il of this report, we do

not view the list of examples enumerated under the policy as exhaustive. In addition, we perceive

178 Nocton v. Lord Ashburton, [1914] AC 932 at 947 (HL). See also, Canadian Encyclopedic Digest

(Western), 3d ed. (Toronto: Carswell, 1995), vol. 15, Title 67, “Fraud and Misepresentation,” § 1.

179 Outstanding Business, 20.

180 The Band throughout itswritten argument consistently refersto Thompson as an “employee of
Indian Affairs.” See, for example, Response to Canada’s Submission of March 31, 1995 by the Homalco Indian
Band, part V, para. 10 (b). At no point in its written or oral argument did Canada challenge this assertion. We find
that there is sufficient documentary evidence to support a finding that Thompson was an employee of Indian Affairs
between 1908 and 1912. For instance, in January 1908, the Indian Agent recommended “to the favorable
consideration of the Department” the suggestion of Father Chirouse that Thompson and his wife be hired (R.C.
McDonald to J.D. McLean, Secretary, Department of Indian A ffairs, January 20, 1908, NA, RG 10, vol. 1467, mfm
C-1427[2] [ICC Documents, pp. 70-72]). In a subsequent letter dated June 9, 1908, the Indian Agent informed the
Indian Superintendent that “Mr. William Thompson has been engaged, subject to the approval of the Department, to
take charge of the [Homdco Indian Day School] for a year at a salay of $600 . . " [emphasis added] (R.C.
McDonald to A.W. Vowell, Indian Superintendent, BC, June 9, 1908, NA, RG 10, vol, 1468, mfm C-14272 [ICC
Documents, p. 81]). Finally, in February 1915, Mr. Thompson stated that he worked with and was discharged from
the “Indian D epartment”: “Now | have been twenty-five years with the Indian Department as a schoolteacher - |
opened the firg school here, and took up this pre-emption in consequence of which | was discharged from the Indian
Department . ..” (Mr. Thompson, Transcript, February 23, 1915, Royal Commisson, Proceedings, p. 323 [ICC
Document, p. 332]).



Homalco Indian Band Inquiry Report 65

the underlying purpose of the policy to bethe settlement of legitimate, long-standing grievances. To
deny aclaim simply because the fraud of an employeeis connectedto “ settlement” landsrather than
“reserve” landsis hair-splitting and completely counter to the purpose of the policy. The Supreme
Court of Canada has found that treaties should be given afair and liberal construction in favour of
the Indians and treaties should be construed not according to the technical meaning of their words,
but in the senseinwhich they would naturally be understood by the Indians®* We are of the opinion
that the policy should be interpreted in the same fashion.

On the basis set out above, we find that Thompson's activities with respect to the pre-
emption consititute fraud within the meaning of the policy and are the proper basis for a specific
claim. We will discussthe loss to the Band flowing from Mr. Thompson’ s pre-emption claim later

in this report.

Canada’s Fiduciary Obligation

In the alternative, we will now consider the argument raised by the Band that Canada breached its
fiduciary obligation to the Band in relation to Mr. Thompson's pre-emption claim. Asin Issue 2
above, the Band appears to base Canada’ sfiduciary obligation on the special historicd relationship
between the aboriginal peoples of Canada and the Crown. Distilled downto its basics, the Band's
argument aswe understandit isthat Canada breached itsfiduaary obligation tothe Band by failing
or neglecting to protect the Homal co Indian settlement lands, and by failing or neglecting to prevent

the Thompsons from:

. using the school to operate a post office and a store without a licence from the
Superintendent General as required by theIndian Act;

. using the school to satisfy their residency requirements under the provincial pre-emption
legidation;
. falsely portraying theHomal co’ stribal landsand Indian settlements as being confined to the

school and two grave sites;

181 See Nowegijick v. The Queen, [1983] 2 CNLR 89 (SCC) at 94, as followed in Simon v. The Queen

[1986] CNLR 153 (SCC) at 167.
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. pre-empting the Homalco Indian settlement Iands, given that Mr. Thompson was in
fundamenta breach of express provisions of the provincial pre-emption legislation; Mr.
Thompson continuously lied, misled, or misrepresented thefactsto the Department of Indian
Affairs and the province; he was an employee of the Department of Indian Affairs; and he
was in a unique position of trust in relation to the Band as the teacher of the Homalco
children.

The Band suggests in its written submissions that Canada should have taken steps to cancel
Thompson’ s pre-emption clam.*® Thisargument i sproblematic because, asMr. Becker pointed out
inhisoral submissions, itisunclear whether Canadahad any power to cancel the pre-emption, since
pre-emptionsinvolved provincial landsand provincial legisation.'® However, it became clear after
Mr. Kelliher's oral submissions that the Band' s position is that Canada should have commenced
legal proceedings against Thompson or removed himfrom the school, thereby undermining his pre-
emption application.’®

Canadaarguesthat there was no obligation on Canadato protect the Band’ s settlement lands,
being those portions of the lands upon which the school and graveyardswerelocated. It submitsthat
there was no agreement or general undertaking to protect lands that might be subject to an Indian
interest, nor was there a general duty to protect traditional lands from the actions of others. Canada
addsthat it had no jurisdiction or authority to deal with the landsin question asthey were owned by
and were under the control and administration of British Columbia. Therefore, Canada did not
possessthe “power” or “discretion” to prevent the province from allowing pre-emptions of portions
of the lands. In the alternative, Canada maintains that, if it did owe afiduciary duty to protect the
Band’ ssettlement lands, it discharged itsduty. Not only did Canadaadvisethe provincethat the pre-
emption included settlement lands and request that such lands be eliminated from the pre-emption,
but it also successfully had the settlement lands eliminated from the pre-emption and added to the
Band'sreserve.

Unlike the circumstances in 1907, the settlement lands of the Band were threatened by an

182 Brief of the Homalco I ndian Band, March 31, 1995, pp. 8, 11, 13, and tab F, p. 3; Response to

Canada’ s Submissionof March 31, 1995, by the Homalco Indian Band, June 6, 1995, p. 2.

183 ICC Transcript, June9, 1995, p. 86.

184 Ibid., 102.
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encroaching settler, namely William Thompson, and Thompson did interferewith the Band' s use
of the lands.'® Therefore, to begin this analysis, it is necessary to examine whether the specific
circumstances of the relationship between Canada and the Band gave rise to afiduciary obligation
to protect the setiement lands of theBand after Mr. Thompson submitted his pre-emption clam.
In coming to the conclusion that Canada did not have such afiduciary obligation, Canada

uses the following test:

A fiduciary obligation may exist where three el ements are present:

1. an undertaking or agreement to act for, on behalf of, or in the interests of
another person;

2. power or discretion can be exercised unilaterally to affect that person’slegal
or practical interests; and

3. reliance or dependence by that person on the undertaking or agreement, and
vulnerability to the exercise of power or discretion.'®®

Canada cites the cases of Guerin v. The Queen'®” and Frame v. Smith'®® in support of its test.

Undertaking or Agreement
With respect to the first element listed éove, Canada submits that, in circumgances such as these
where reserve lands are not involved, a duty to act in the interests of a band may arise “where the

Crown has. . . assumed a duty of afiduciary character by agreement or express undertaking.”** In

185 For example, as early as March 1910, a member of the Band complained to the Indian Agent that

Thompson had informed them that he “had purchased the land adjoiningtheir reserve, and that, in future, when they
wish to bury anybody in their grave-yard, they would have to pay [Thompson] $5.00 for each grave; also that
[Thompson] would not allow them to cut any fire-wood for the school on the land adjoining the reserve” (M cDonald
to Thompson, M arch 2, 1910, NA, RG 10, vol. 1472, mfm C-14274 [ICC Documents, p. 118]).

186 Submissions on Behalf of the Govemment of Canada, March 31, 1995, p. 10.

187 Guerin v. The Queen (1984), 13 DLR (4th) 321 (SCC).

188 Frame v. Smith (1987), 42 DLR (4th) 81 (SCC).

189 Submissions on Behalf of the Govemment of Canada, March 31, 1995, pp. 11, 14.
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our view, Canada has taken too narrow aview of thelaw in asserting that an “agreement or express
undertaking” must be shown for afiduciary obligation to arise. We assumethat Canada derived the

first element of its test from the Guerin case where Mr. Justice Dickson (as he then was) said:

| do agree, however, that where by statute, agreement, or perhaps by unilateral
undertaking, one party has an obligation to act for the benefit of another, and that
obligation carrieswith it adiscretionary power, the party thus empowered becomes
a fiduciary. Equity will then supervise the relationship by holding him to the
fiduciary's strict standard of conduct.'*

However, Mr. Justice Dickson did not say that an undertaking must be “express.” Nor did Madam
Justice Wilson refer to an “express’ undertaking in Frame v. Smith. In that case, she provided the

following guiddines:

there are common features discerniblein the contextsin which fiduciary dutieshave
been found to exist and these common features do provide arough and ready guide
to whether or not the imposition of a fidudary obligation on a new relationship
would be appropriate and consistent.

Relationshipsin which afiduciary obligation have[sic] been imposed seem
to possess three general charaderistics:

Q) The fiduciary has scope for the exercise of some discretion or powe.

(2 Thefiduciary can unilaterally exercisethat power or discretion so asto affect
the beneficiary’ slegal or practical interests.

3 The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary
holding the discretion or power.™*

Inadtill later case, Mr. Justice La Forest, after referring to Mr. Justice Dickson’s comments in the
Guerin case, said that he “would go one step further, and suggest that fiduciary obligations are

imposed in some situations even in the absence of any unilateral undertaking by the fiduciary.”**?

190 Guerin v. The Queen (1984), 13 DLR (4th) 321 at 341 (SCC).

101 Frame v. Smith (1987), 42 DLR (4th) 81 at 98-99 (SCC). Madam Justice Wilson’ s approach was
approved in LAC Minerals Ltd. v. International Corona ResourcesLtd. (1989), 61 DLR (4th) 14 (SCC) by La Forest
J. at 29, and by Sopinka J. at 62-63, and in Hodgkinson v. Simms (1994), 97 BCLR (2d) 1 (SCC) by La Forest J. at
21-22, and by Sopinka and McLachlin JJ. at 60.

102 M.(K.) v. M.(H.) (1992), 14 CCLT (2d) 1 at 40-41 (SCC).
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Evenif aunilateral undertaking to protect Indian settlement lands isrequired, we are of the
view that such an undertaking existed asisreflected, at least by May 19, 1911, in section 37A of the
Indian Act. Section 37A was amended on May 19, 1911, to read as follows:

37A. If the possession of any landsreserved or claimed to be reserved for thelndians,
or of any lands of which the Indians or any Indian or any band or tribe of Indians
claimthe possession or any right of possession, iswithheld, or if any such lands are
adversely occupied or claimed by any person, or if any trespassiscommitted thereon,
the possession may be recovered for the Indians or Indian or band or tribe of
Indians, or the conflicting claims may be adjudged and determined or damages may
berecovered in an action at the suit of HisMajesty on behalf of the Indiansor Indian
or of the band or tribe of Indiansentitled to or claiming the possession or right of
possession or entitled to or claiming the declaration, relief or damages.

2. The Excheguer Court of Canadashall have jurisdiction to hear and determine any
such action.

3. Any such action may be instituted by information of the Attorney General of
Canada upon the instructions of the Superintendent General of Indian Affairs.

4. Nothing in this section shall impair, abridge or in anywise affect any existing
remedy or mode of procedure provided for cases, or any of them, to which the section
applies.!* [Italics added.]

Theitalicized wordswerenot contained in the previousversion of section 37a(1). TheHouse
of CommonsDebatesreveal that theamendment wasintended to protect landswhich were occupied

by Indians but which werenot reserves:

Mr. OLIVER. This Bill [(No. 177) to amend the Indian Act] is made up of four
sections each independent of the other and each intended to meet a condition now
existing in connection with the administration of Indian Affars. . . . Severd
provisions are considered desirable owing to the changed conditions resultant from
pressure of population. . .

[..]
On section 4, subsection 5,

Mr. DOHERTY. What is the change effected in the law by this section?

193 Indian Act, RSC 1906, c. 81, as am. by SC 1910, c. 28, s 1, SC 1911, c. 14, s. 4.
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Mr. OLIVER. Thisisasubstitution for 37awhich was the principal amendment of
the Act of last session. Possession is nine pants of the law, and it was found that
previous to the passing of this provision there was serious difficulty in removing
trespassers from Indian lands. This legislation made it possible to facilitate the
removal of settlers from lands that were held as Indian reserves. We have found,
however, that Indians in occupation of lands that are not specially reserved have not
theprotectionitisdesirabletheyshould have. IntheY ukontherearenoreserves, and
the efforts of the missionaries and others are directed to getting the Indians to enter
on the permanent occupation of the land, and we think it is right they should have
that protection which this amendment proposes to give them.

Mr. DOHERTY . | understand the minister to say tha this extendstoland which the
Indians claim.

Mr. OLIVER. Exactly.**

We do not see Mr. Oliver’ sreferenceto the Y ukon as limiting the geographical scope of Canada's
undertaking; the actual words of the amendment are much more broad and general . In this case, the
conditions specified in section 37A(1) were met: the “lands of which [the Band] claim[ed] the
possession or [a] right of possesson” (that is, the Band' s settlement lands) were adversely occupied
or claimed by Mr. Thompson. Section 37A implies an undertaking on the part of Canadato protect

such lands.

Unilateral Discretion

However, did Canadahave apower or discretion which could be exercised unilaterally to affect the
Band’ sinterests? In our opinion it did. We disagree with Canada s position that, since the landsin
guestion were owned by British Columbia, Canadahad no“ powe” or “discretion” toexerciseinthis
matter. Weagree that Canada did not have the power or discretion to cancel Mr. Thompson's pre-
emption outright; that power belonged to British Columbia. However, that does not mean that
Canadawas immediately free of any fiduciary obligation. In the Guerin case, Mr. Justice Dickson

stated that limitations on afiduciary’ s discretion do not eliminate a fiduciary obligation:

104 Canada, House of Commons, Debates (April 26, 1911), 7825, 7867.
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Thediscretion whichisthe hallmark of any fiduciary relationshipis capable of being
considerably narrowed in aparticular case. Thisisastrue of the Crown’ s discretion
vis-a-visthe Indians asit is of the discretion of trustees, agents, and other traditional
categoriesof fiduciary. . . . A fiduciary obligation will not, of course, be eliminated
by the imposition of conditions that have the effect of restricting the fiduciary's
discretion. A failureto adhereto theimposed conditionswill simply itself beaprima
facie breach of the obligation.'®

Thus, thefact that Canadadid not have complete power to cancel Mr. Thompson’ s pre-emption does
not mean that it did not have any discretion or power which could giveriseto afiduciary obligation.
Aswe see it, Canadadid have a discretion to make representations to the province on the Band's
behalf, to request that the Band’ s settlement lands be eliminated from the pre-emption claim, and
to request that the ssttlement lands be made into reserve land. Coupled with this, Canada had a
discretion to take action against Mr. Thompson directly. Thompson was an employee of the
Department of Indian Affairs (that is, Canada). Ashis employer, Canada had thepower to fire him.
TheBand’ sinteredswere affected by the exercise of this power because Mr. Thompson’ suse of the
Band’ sschool was dependent upon his continued employment asteacher. Aswill be discussed more
fully below, Mr. Thompson’s ability to live in the school had important implications for his pre-

emption claim.

Vulner ability

Finally, with respect to the third element identified by Canada for the existence of a fiduciary
obligation, in our opinion the Band was vulnerabl e to the exercise of Canada sdiscretion. Under the
provincial Land Act in force at the time, it was virtually impossible for the Band to pre-empt or
purchaseland.'® Accordingly, the Band, itself, was powerlessto prevent the encroachment of white
settlersonitssettlement lands. The Band wasal so vul nerabl e to the decisionstha Canadamadewith
respect to M r. Thompson. In her book, Languages and Their Roles in Educating Native Children,
BarbaraBurnaby writesthat, from the middle or late 19th century until after the Second World War,

195 Guerin v. The Queen (1984), 13 DLR (4th) 321 at 343 (SCC).

1% “Aborigines” could only pre-empt or purchase land with the permission of the Lieutenant

Governor in Council (Land Act, SBC 1908, c. 30, ss. 5 and 34(14)).
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“[n]ative parentshad no voice in decision making in [native] schools.”**” Although sheis speaking
of the historical situation in Ontario, it appears that the same comment could be made about the
Band' ssituationintheearly 1900s. Thedocumentsare riddled with complaintsfrom the Band about
Mr. Thompson's work and his pre-emption application.’®® Considering the level of the Band's
discontent, one can only assume that the Band members were powerless to fire Thompson by
themselves. In essence, Canada assumed an intermediary role in the hiring and firing of the Band’s
teacher. By interposing itself between the Band and Mr. Thompson, Canada, in our view, assumed
an obligation to act in the Band’ s best interests in its dealings with Thompson.

Taking into account all the above circumstances, we find that Canada was subject to a

fiduciary obligation.

Breach of Fiduciary Obligation

The next question is whether Canada breached this obligation. We are satisfied that Canada acted
reasonably and responsibly in its dealings with the province; it was diligent and persistent in its
attemptsto havetheschool and graveyardseliminated from Mr. Thompson’ s pre-emption claimand,
inthe end, it was successful inits efforts. However, we find Canada’ s inaction with respect to Mr.
Thompson puzzling. He himself said that hewas ultimately discharged because of hispre-emption

claim.'*® We cannot hel p but wonder why thiswas not done sooner. The correspondence showsthat,

197 Barbara Burnaby, Languages and Their Roles in Educating Native Children, Informal Series 16

(Ontario: Ontario Institute for Studiesin Education Press, 1980), 39.

108 See, for example, McDonald to Thompson, March 2, 1910, NA, RG 10, vol. 1472, mfm C-14274
(ICC Documents, p. 118); McDonald toMcLean, April 9,1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC
Documents, pp. 122-23); McDonald toMcLean, April 25,1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC
Documents, pp. 126-28); Green to McLean, November 19, 1910, BC, Lands, Roll 2236 (ICC Documents, pp. 135-
37); McDonald to Secretary, Department of Indian Affairs, January 31, 1911, NA, RG 10, vol. 14274, mfm C-14274
(1CC Documents, pp. 149-50); Indian Agent to Secretary, Department of Indian Affairs, October 24,1911, NA, RG
10, vol. 1475 (ICC Documents, p. 172); Indian Agent to Green, November 25,1911, NA, RG 10, vol. 1475, mfm C-
14275 (ICC Documents, p. 175); Indian Agent to Secretary, Department of Indian Affars, December 12, 1911, NA,
RG 10, vol. 1475, mfm C-14275 (ICC Documents, pp. 180-82); Indian Agent to Secretary, Department of Indian
Affairs, January 8, 1912, NA, RG 10, vol. 1475, mfm C-14275 (ICC D ocuments, pp. 185-86); Indian Agent to
Ditchburn, January 12, 1912, NA, RG 10, vol. 1475, mfm C-14275 (ICC D ocuments, pp. 190-92).

199 Mr. Thompson, Transcript, February 23,1915, Royd Commission, Proceedings, p. 323 (ICC
Document, p. 332). Thompson's position as teacher of the Band ended March 31, 1912 (Indian Agent to Ditchburn,
February 6, 1912, NA, RG 10, vol. 1475, mfm C-14275 [ICC D ocuments, p. 198]).
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by the end of November 1910, officials from the Department of Indian Affars were aware of the
following: *®

. William Thompson had applied to pre-empt land adjoining Aupe IR 6.

. Inthefal of 1907, the Band had asked to have some of the same land set apart asareserve.
. The Band’ s school, graveyard, and other improvements were located on the land.
. Mr. Thompson knew the school and graveyard were included in his pre-emption claim, but

failed to provide thisinformation in his pre-emption application.

. The Band had previously believed that the school was located within the boundaries of the

Aupe Reserve.
. Mr. Thompson intended to fulfil his pre.emption duties by living in the Band’ s school.
. The Thompsonswere (or had been) operating astorein the school without alicencefrom the

Superintendent General.

. Members of the Band had complained to the Department that Mr. Thompson had been
neglecting his work.

It seemsto usthat the totality of these factors provided Canadawith sufficient cause to dismiss Mr.
Thompson. In our view, Canada’ s tardy actionin this regard amounted to a breach of itsfiduciary
duty to the Band.

L ossto the Band

Regardlessof whether thisclaim is based in fraud or breech of fiduciary, the identifiablelossto the
Band is the same. If Canada had removed Mr. Thompson promptly after it became aware of the
factorslisted above, his pre-emption claim would have been jeopardized. On November 19, 1910,

the Inspector of BC Indian Schools, wrote to the Secretary of the Department of Indian Affairsthat,

200 Indian Agent to Thompson, March 2, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC

Documents, p. 118); McD onald to McLean, April 9, 1910, NA, RG 10, vol. 1472, mfm C-14274 (1CC Documents,
pp. 122-23); McDonald to McLean, April 25, 1910, NA, RG 10, vol. 1472, mfm C-14274 (ICC Documerts, pp. 126-
28); Green to McLean, November 19, 1910, BC, Lands, Roll 2236 (ICC Documents, pp. 135-37); M cDonald to
Secretary, Department of Indian Affairs, November 30, 1910, NA, RG 10, vol. 1473, mfm C-14274 (ICC
Documents, pp. 140-41).
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“[b]y living in the school building [Mr. Thompson] intends to fulfil his pre-emption duties, which
require him to live on the land six months in each year for three yea's, before getting the Crown
grant.”?* Although the exact date of Mr. Thompson’s arrival at Aupe is unclear, it appears to have
been around July 17, 19082 Applying the three-year criteria to this date, Mr. Thompson was
required to live on the land six months in each year until approximately July 17, 1911. This means
that, if Canadahad fired Mr. Thompson immediately, hewould have been forced toleave the school
beforethe completion of hisresidency requirements. We acknowledgethat, by November 1910, Mr.
Thompson had built a small house “[a]bout two or three hundred yards straight down from the
graveyardnear the beach.”?® Therefore, at |east theoretically, Mr. Thompson could have moved into
his house and qualified for aCrown grant in any event. It is questionable, however, whether he was
willing or ableto fulfil hisresidency requirements other than by living in the school. In March 1912,
when the termination of his employment was imminent, the Indian Agent wrote to Mr. Thompson
informing him that he had “nearly a month in which to provide a dwelling on your own place to
move into.”** This warning suggests that Mr. Thompson’'s house may not have been readily
available for long-term occupation. Mr. Thompson’s reply to the Indian Agent’s letter adds to the
uncertainty:

I aminreceipt of aletter from Mr. Thompson, teacher of the Indian day school, Aupe
reserve (Church House, B.C.), stating that while he is prepared to vacate the school
asteacher on the 1st of April next, he cannot see how it is possible for him to leave
the building as he has no other place to go as the recent survey takes in the house
which he had erected on his pre-emption, and further stating that the recent survey

201 Green to McLean, November 19, 1910, B C, Lands, Roll 2236 (ICC D ocuments, pp. 136). In their

oral submissions counsel for both partiesalso referred to athree-year timeframe (ICC Transcript, June 9, 1995, pp.
78, 100). We have been unable to find the statutory source for this three-year occupancy requirement.

202 McDonald to Rev. Father Chirouse, June 9, 1908, NA, RG 10, vol. 1468, mfm C-14272 (ICC
Documents, p. 80).

203 Green to McLean, November 19, 1910, BC, Lands, Roll 2236 (ICC Documents, pp. 135-36).

204 Indian Agent to Thompson, March 14, 1912, NA, RG 10, vol. 1476, mfm C-14275 (ICC

Documents, p. 210).
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does not deprive him of his right to live in the school-house which is not, as you
know, located on the old Indian reserve®®

Mr. Thompson’ s great reluctance to move out of the school 1eaves the impression that he might not
have completed his pre-emption dutiesif he had been fired at an earlier stage.

Inshort, wefind that, if Canadahad fulfilled itsobligationto the Band and responded quickly
indismissing Mr. Thompson, inall likelihood his pre-emption woul d have been thwarted. However,
considering that the Band’ sgraveyardsand school were ultimately eliminated from the pre-emption,
we ask the question, would the Band have been inany different position today if the Thompsonshad
not been able to pre-empt the land? The Band's position is that it would and, as part of its
submissions, it suggests that, if Canada had fulfilled its obligations to the Band, it would have
acquired: “40 acres per representations by the Province in 1911”; “ 30 acres pe Rhodes' survey in
1912"; “or 29.7 acresin 1915 per Interim Report No. 84 of the Royal Commission.” *®

If Mr. Thompson’ spre-emption had beenstopped, it seemsdoubtful tousthat Canadawoud
have been ableto secure 40 additional acresof land. OnMay 17, 1911, the Deputy Minister of Lands
wrote to Chief George Harry stating that the lands occupied by the school and Indian cemeteries
would be excepted from Mr. Thompson' s pre-emption if the Department of Indian Affairssurveyed
thelandsand submitted satisfactory field notesto the province. Heenclosed atracing which depi cted
a40-acre parcel of land. However, he was careful to state that the tracing provided a suggestion as
to the lands which might be excepted from the pre-emption, and he emphasized the importance of

asurvey:

Upon the tracing has been suggested the manner in which the school house and
cemeteries might be excepted from the Pre-emption Record, but in the absence of
survey it is impossible to say whether the exception as indicated upon the tracing
would accomplish your purpose in securing the lands on which the school house
stands as well as the cemeteries.

205 Indian Agent to Ditchourn, March 21, 1912, NA, RG 10, vol. 1476, mfm C-14275 (ICC

Documents, p. 211).
206 Brief of the Homalco I ndian Band, March 31, 1995, p. 14. See also, Response to Canada’s
Submission of March 31, 1995, by the Homalco Indian Band, June 6, 1995, pp. 13-14.
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This can only be done by survey, and upon survey, as before advised, steps
will betaken to seethat no alienation of the said landsis made by this Department.®”

That same day, the Deputy Minister of Lands wrote to the Secretary of the Department of Indian
Affairs advising him to conduct a survey and clarifying that, “the Minister cannot recognize [the
Indians'] claim to any more lands than is actually covered by the site of the school house and the
grave yard.”*® Thus, while the tracing sent to Chief Harry suggested the possibility of a 40-acre
parcel of land, it appears that the province was only prepared to except from the pre-emption the
lands occupied by the school and the graveyard.

However, following the completion of Mr. Rhodes’ ssurvey in 1912, the province expressed
its intention to remove a parcel of land measuring 30 by 10 chains from Mr. Thompson’'s pre-
emption.?® Thisparcel of land, later designated as Lot 430, Range 1, consisted of 29.7 acres.?® The
Royal Commission subsequently recommended that this same quantity of land be constituted a
reserve for the use and purposes of the Band.**

Unfortunatel y, Mrs. Thompson continued to complain tha the reduction inher pre-emption

claimwould deprive her of thesite of her dwelling house and the best water frontage.** Considering

207 Deputy Minister of Lands to George Harry, May 17,1911, BC, Lands, Roll 2236 (ICC

Documents, pp. 159-61).

208 Renwick to Secretary, Department of Indian Affairs, May 17, 1911, DIAND, Region E 5673-552
(ICC Documents, p. 162).

209 Deputy Minister of Lands to JA.J. McKenna, August 21, 1912, DIAND, Region E 5673-552 (1CC
Documents, p. 241); Deputy Minister of Landsto Surveyor General, August 21, 1912, BC, Lands, Roll 2236 (ICC
Documents, p. 242); Deputy Minister of Landsto William Thompson, August 21,1912, BC, Lands, Roll 2236 (ICC
Documents, p. 243); Ditchburn to Byrne, August 31, 1912, NA, RG 10, vol. 1313, mfm C-13908 (ICC Documents,
pp. 246-47); Deputy Minister of Landsto William Thompson, February 20, 1914, BC, Lands, Roll 2236 (ICC
Documents, p. 301); Deputy Minister of Landsto Mrs. William Thompson, June 13, 1917, BC, Lands, Roll 2236
(1CC Documents, p. 388).

210 Surveyor Generd to Deputy Minister of Lands January 22,1914, BC, Lands, Roll 2236 (ICC
Documents, p. 288); Renwick to J.G.H. Bergeron, April 21,1914, NA, RG 10, vol. 11020, file 520B, mfm T-3957
(ICC Documents, p. 307).

21 Royal Commisson, Report, August 12, 1915, DIAND, Region E5673-552 (ICC Documents, p.
339).

212 Deputy Minister of Lands to Chief Forester, June 20, 1917, BC, Lands Roll 2236 (ICC
Documents, pp. 389-90).
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the province' searlier willingnessto eliminate 29.7 acresfrom the pre-emption, it seems reasonable
to conclude that the final settlement of 20.08 acres for Aupe IR 6A was a direct result of the
Thompsons' unending interference. Thus, in our opinion, if it were not for the Thompsons' pre-
emption claim, theBand would havereceived 29.7 acres asrecommended by the Royal Commission.

Given that it recdved 20.08 acresin 1924, then the loss to the Band is 9.62 acres.



PART VI
FINDINGS AND RECOMMENDATION

Under the mandate of this Commission, we can make or withhold a recommendation that a clam
referred to us should be accepted for negotiation pursuant to the Speci fic Claims Policy. Having full
regard to that policy, and having found that this claim discloses

. in Issue 1, a breach of an obligation arising out of the Order in Council appointing
Commissoner O’ Reilly;

. in Issue 3, fraud by an employee of the Department of Indian Affairs;

. in the alternative in Issue 3, a breach of Canada’s fiduciary obligation to the Band;

and, having found tha as aresult the loss to the Band is 9.62 acres, we therefore recommend to the

parties:

That theclaim of theHomalco I ndian Band with respect to Aupel R 6 and Aupe
IR 6A be accepted for negotiation under Canada’s Specific Claims Policy.

For THE INDIAN CLAIMS COMMISSION

Daniel J. Bellegarde CaroleT. Corcoran Aurélien Gill
Commission Co-Chair Commissioner Commissioner



APPENDIX A

THE HOMALCO INDIAN BAND INQUIRY

Decision to conduct inquiry July 5, 1994
Notices sent to parties July 6, 1994
Planning conferences September 29, 1994

December 9, 1994
February 24, 1995

Viewing April 18, 1995
The Commissioners visited the Aupe Indian Reserves to view the site.

Legal Argument June 9, 1995

Lega arguments were heard in VVanoouver.

Content of the formal record

The formal record for thisinquiry is comprised of the foll owing:

. Documentary record (3 volumes of documents and annotated index plus an
addendum: annotated index and documents)

. Exhibits
. Transcripts (1 vdume of legal submissions)

The report of the Commission and letters of transmittal to the parties will complete the
record for this inquiry.



APPENDIX B

STATEMENT OF ISSUES SUGGESTED BY COUNSEL FOR CANADA
AND THE HOMALCO INDIAN BAND

Statement of | ssues Suggested by Counsel far Canada

In its written submissions,! Canada proposed the following statement of issues:

1
2

Was there an unlawful alienation of 11 acres of land?

Did Canada have any obligation to provide additional reserve lands when requested by the
Band?

Did Canada have any obligation to protect settlement lands from pre-emption and, if so, did
Canada fulfil those obligations?

Statement of Issues Suggested by Counsel for the Homalco I ndian Band

TheBand set out itsview of theissuesin anumber of documents submitted to Specific ClaimsWest

and this Commission. Initswritten “Brief,”? it formul ated the issues as follows:

The issues pertaining to Aupe #6 are, amongst others, that:

1

Canada alienated 11 acres from Aupe #6 without the consent of the Homalco and without
lawful authority;

Canada engaged in acourse of condud adverse to the best interests of Homalco and in
breach of its lawful obligations by failing or negleding to:

(1) restore such lands to Aupe #6; and
(i)  compensate Homaco for such unlawful acts or omissiors.

Theissuespertaining to Homal co’ sapplication for additional landsin 1907 are, amongst others, that
Canadawasin breach of itslawful obligationsto the Homalco by failing or negecting to take such
steps as were necessary to:

1

acquirethe said lands in 1907, either by agreement or outright purchasefrom the Province.
By such acts or omissions, Canada caused the Homal co to suffer damages, in particular:

Submissions on Behalf of the Govermment of Canada, March 31, 1995, pp. 1-2.

Brief of the Homalco Indian Band, March 31, 1995, pp. 10-12.
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) Canadainterfered with Homalco’ srights, interests or title to their Indianreserve and
Indian Settlement lands (i.e., the Homalco’ s land assets);

(i)  dispossessed the Homalco from such lands; and

(iii)  permitted those lands to be purchased by an adverse third party in whom atrust was
reposed by virtue of his status asateacher at the Homal co Indian Day School and as
an employeeof Indian Affairs.

effect the cancellation of William Thompson’ s pre-emption application fromthe outset, and,
in particular, to prevent both Thompsons from:

0] acquiring by pre-emption a significant portion of the Homalco Indian Settlement
lands applied for by Homalco in 1907, while at the same time being an employee of
Indian Affars;

(i)  acting in a fraudulent or otherwise unlawful manner to acquire such lands,
Thompson’ stransgressions being fully within the knowledge of Indian Affarsat all
material times; and

(iii)  being unjustly enriched by their unlawful acts, the Thompsons not being bona fide
purchasers without notice, given their unique position of trust both as teacher at the
Homalco Indian Day School and as an employee of Indian Affairs.

The issues pertaining to the establishment of Aupe #6A are, amongst others, that:

1

of the 80 acres of Indian Settlement lands requested by Homalco in 1907, Canada ultimately
only acquired 9.08 “new” acres. Of the 20.08 acresfinally confirmedin 1923, 11 acreswere
those same lands unlawfully alienated from Aupe #6 by means of survey in 1888-1889.

at aminimum, Canada ought to have acquired 29.7 acres as Aupe #6A as set out in Interim
Report No. 84 of the Royal Commission in 1915, aslands additional to the 25 acres allotted
for Aupe #6.

Canada' s acts or omissions further facilitated the acquisition of the balance of the lands by
the Thompsons. Such conduct isin breach of Canada’ s lawful obligations to Homalco. In
short, Canada permitted the Thompsons to acquire 70.92 aces of the 80 acres requested by
the Homalco in 1907.

Theissues pertaining to theacts or omissions of Canada subsequent to the allotment of Aupe #6A
are, amongst others, that:

1

in 1975, Indian Affairswas offered the opportunity to purchase a60-acre parcel of the lands
pre-empted by Thompson for the sum of $19,000.00.



82

Indian Claims Commission

by failing or neglecting to acquire such lands on that occasion and at that price, Canada
caused the Band to continue to suffer damages.

in January 1993, the lands pre-empted by the Thompsons, including the 60-acre parcel
described above, were offered for purchase to the Band for the sum of $250,000. The Band
accepted that offer and purchased the said lands, more particularly known as Lot 1835,
Range 1, Coast Didrict, B.C.

asaconsequenceof theforegoing, Canadahas continued to follow acourse of action adverse
to Homalco, including:

() its failure or negect to act in the best interests of theHomalco in relation to Indian
Reserve and Indian Settlement lands; and

(i)  itsbreach of lawful obligationsto the Homalco, the particulars of which are set out
in [Appendix “D” of the Brief of the Homalco Indian Band, March 31, 1995].



