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EXECUTIVESUMMARY

On August 3, 1871, the Government of Canada and the Indians of southern Manitoba — including
the Portage Band — entered into Treaty 1, the first of the numbered prairie treaties. That treaty
entitled the members of the Portage Band to atract of land for their use and benefit which wasto be
of sufficient size to provide the Band with 32 acres of land for each band member.

Treaty 1 was amended on June 20, 1876, when the Portage Band was divided into the Long
Plain and Swan Lake Bands. Chief Short Bear of the Long Plain Band selected the site of the Long
Plainreservein July of that year,and Canada ssurveyor, J. Lestock Reid, marked off sufficient land
for 165 people underthetreaty formula. Canadaeventual ly formalized the setting apart of theselands
by Order in Council 2876 on November 21, 1913.

It seems both unfortunate and incontrovertible that the acreage set aside by Canadain 1876
did not reflect the actual population of the Long Plain Band, which at that time appears to have
constituted at least 223 people. The shortfall in the acreage of land set aside gave rise to aclaim
described in law as a treaty land entitlement shortfall claim.

On November 5, 1982, John Munro, at that time the Minister of Indian Affairs, accepted
Long Plain’s claim of an outstanding treaty land entitlement under the Government of Canada's
Specific Claims Policy. With respect to the government’ s obligation to provide the shortfall lands,
the parties eventudly negotiaed a Settlement Agreement dated August 3, 1994. That agreement
provided the First Nation with funds totalling $16.5 million whilestill allowing the Frst Nation to
advance a claim to the Indian Claims Commission with respect to compensation for “loss of use”
of the shortfall acreage. For its part, Canada reserved in the Settlement Agreement the right to
maintain that there was no shortfall.

A claimfor loss of use encompasses those compensatory or restitutionary claims advanced
by aband becauseitsfull entitlement of reserveland was not set aside“ontime.” Inthiscase, Long
Plaindid not receivefundsin compensation for the outstanding settlement lands urtil 118 yearsafter
thereservewas set aside. Thisloss of use claim seekscompensation for thefact that the First Nation
did not have those additional acres—in effect, it lost the use of them — for that 118-year peaiod.

The Commission has been asked to decide whether a band with an admitted shortfall in its
treaty land entitlement is entitled to be compensated for its loss of use based upon the Specific
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ClaimsPolicy. The Policy indicatesthat this question turns upon theissue of whether loss of use can
be said to form part of Canada’ s outstanding “lawful obligation.”

The Commission concludes in this report that a band such as Long Plain isindeed entitled
to advance a compensation claim for itslossof use of atreaty land enti tlement shortfa | acreage. In
our view, loss of useiscompensableaspart of Canada's outstanding lawful obligation. Webase our
conclusionuponthefinding that Canada’ sfailureto deliver theFirst Nation’ sentireland entitlement
amounts to a breach of treaty.

Thereis, inaddition, a second, concurrent foundation for Canada’ s liability. Since Canada
has failed to fulfill the trust-like responsibilities it owes to the First Nation in respect of matters
concerning Indiantitle, itisalso in breach of a fiduciary duty. However, although it isour view that
an enforceable cause of action in favour of Long Plain can be established on the basis of either
breach of treaty or breach of fiduciary duty, we do not predicate our conclusion in this report upon
the latter ground.

Moreover, we decline to decide whether Canada’s condud in this case substantiates a
separate cause of action based upon breach of other fiduciary duties owed to the First Nation. We
believe that it is unnecessay for usto decide this point because the essential cause of action —
namely, breach of treaty — has already been made out. In addition, we are concerned that the limited
evidentiary basis placed before us is inadequate for that purpose in any event.

We have aso provided very clear direction to Long Plain and Canada with respect to what
we believe to be the proper approach to the quantification of such aloss of use claim. We have
concluded that a claim of this nature, whether characterized as a breach of treaty or a breach of
fiduciary duty, gives rise to an equitable jurisdiction in the determination of compensation.
Therefore, all the factors that would be relevant in such a case in a court of equity must be
considered to arrive at aresult that isjust, equitable, and proportionate to the wrong suffered. In
particular, a court may have full regard for the conduct of both Canada and the band within the
appropriate historical context, but also to common law principles of foreseeability, remoteness,
causation, and mitigation. Canada s state of knowledge relative to the existence of the claim isone
relevant consideration. So, too, is any explanation that Canadamay offer for its failure torespond

to the claim at an earlier date. Obviously, the amount of land at issue, the economic value of that
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land, and the period of time during which the obligation remained outstanding are also veryrelevant.
In our view, al of these matters relate to the quantification of the First Nation’s entitlement to
compensation onceit hasbeen established that Canadaisin breach of thetermsof thetreaty. Further
characterizing Canada’ s conduct as a breach of fiduciary duty neither adds to, nor subtracts from,
the remedies available in assessing compensation.

Inconclusion, itisour recommendation that Canadaaccept and negotiate Long Plain’ sclaim
to be compensated for loss of use of the shortfall acreage. The Commission is certainly prepared to

assist the parties in the determination of compensation, if requested.



PART |
INTRODUCTION

On August 3, 1871, the Government of Canada and the Indians of southern Manitoba — including
the Portage Band, as represented by Chief Oo-za-we-kwun — entered into Treaty 1, thefirst of the
numbered prairietreaties. That treaty entitled the members of the Portage Band to atrac of land for
their use and benefit which wasto be of sufficient sizeto provide the Band with 32 acres of land for
each band member.

Treaty 1 was amended on June 20, 1876, when the Portage Band was divided into the Long
Plain and Swan Lake Bands. Chief Short Bear of the Long Plain Band selected the site of the Long
Plainreservein July of that year, and Canada’ ssurveyor, J. Lestock Reid, marked off sufficient land
for 165 peopleunder thetreaty formula. Canadaeventual ly formalized the setting apart of theselands
by Order in Council 2876 on November 21, 1913. The location of the Long Plain Indian Reserve
(IR) 6 isshown on map 1 (see page 2).

However, it appears that the acreage set aside by Canadain 1876 did not reflect the actual
population of the Long Plain Band, which at that time appears to have constituted at least 223
people. On November 5, 1982, John Munro, at that time the Minister of Indian Affairs, accepted
Long Plain’s claim of an outstanding treaty land entitlement under the Government of Canada’'s
Specific Claims Policy, and the Band and the government eventually negotiated a Settlement
Agreement dated August 3, 1994.* That agreement provided fundsincompensation for the shortfall
acreage, but at the same time allowed the First Nation to advance a claim to the Commisson with
respect to compensation for loss of use of that acreage.

The Commission has been asked to decide whether aband with an admitted shortfal in its
treaty land entitlement isentitled to be compensated under the Specific ClaimsPolicy for theband’s
loss of use of the shortfall. The question that must be decided in this inquiry is whether
compensation for loss of use can be said to form part of Canada s outstanding “lawful obligation”

under the Palicy.

! Treaty Land Entitlement Settlement Agreement between Her M ajesty the Queen, in right of Canada,

asrepresented by theMinister of Indian Affairsand Northern Development, and theL ong Plain Indian Band (also known
as the Long Plain First Nation), as represented by its Chief and Councillors (hereafter the “ Settlement Agreement”),
August 3, 1994 (ICC Documents, pp. 519-696).
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THE SETTLEMENT AGREEMENT AND BACKGROUND TO THE INQUIRY

The Settlement Agreement of August 3, 1994, between the Government of Canada and the Long
PlainFirst Nationresolved Long Plain’ soutstanding claimtotreaty land entitlement in consideration
for cash payments totalling $16.5 million. In exchange, the First Nation provided a release which
prevents it from commencing legal proceadings against Canada to claim more land under the
provisionsof Treaty 1. TheFirst Nation did, however, retain theright to claim compensation for loss
of use of itstreaty land entitlement shortfall for the period from 1876 to the date of the Settlement

Agreement. The subject matter of this report is whether Canada isliable in law for loss of use

compensation and, if so, on what basis and in what amount.

Article 2 of the Settlement Agreement deals with the instalments to be paid to Long Plain:

ARTICLE 2: FEDERAL PAYMENT

21

2.2

2.3

Subject to thetermsof this Agreement, Canadashall providethe First Nation
with a Federal Payment of $16,500,000.00, which payment, if and to the
extent same comes due as hereafter provided, shall be made in two
instalments.

Within 30 days of this Agreement coming into force, but subject to Article
14.2, Canada shall provide the First Nation with the first instalment of the
Federal Payment in the amount of $8,400,000.00.

Subject to Article 14.2, within 30 days of the claim of the First Nation for
Loss of Use being:

@ settled by the parties as provided for in Article 3.3; or
(b) abandoned by the First Nation as provided for in Article 3.4; or
(©) rejected by Canada as provided for in Article 3.5,

Canada shall provide the First Nation with the second instalment of the
Federal Payment in the amount of $8,100,000.00 (subject to any reduction
as a result of Manitoba contributing land suitable to the First Nation and
Canadaas part of this settlement to satisfy its obligations under paragraph 11
of Schedule 1 of the Constitution Act, 1930), provided that such second
instalment of the Federal Payment shall not be payableto the First Nation by
Canada:

(d) before December 1, 1994; or

(e at all in the event the First Nation commenceslegal proceedingsin a
court of competent jurisdiction against Canada or Manitoba seeking
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damagesor other relief in respect of aclaim for Loss of Use provided
the decision to commence such proceeding has been ratified by the
Eligible Members in accordance with the ratification procedure set
out in Schedule “B” (with such amendments as the circumstances
may reasonably require).?

Article2.3(c) providesthat Canadawould be compelled to make the second payment of $8.1 million
to the First Nation within 30 days of Canada rejecting the First Nation’sclaim. Article 3 then deals
generally with the process for addressing Long Plain’s loss of use claim, and, in the context of
Article 2.3(c), Article 3.5 is particularly relevant because it sets forth the drcumstances in which

Canadais deemedto have rejected the First Nation's claim:

ARTICLE 3: PROCESS FOR DEALING WITH ALLEGED LOSS OF USE

3.1 The parties affirm that it is the intent and purpose of this Agreement to
achieve afull and final settlement of the matter of the amount of land to be
provided to the First Nation as provided for in the [Treaty 1] Per Capita
Provision [of 160 acres per family of five, or in that proportion for larger or
smaller families] and all other claimsrelating thereto, provided that the First
Nation reserves the right to consider apotentid claim for Loss of Use as
herein provided.

3.2  The parties undertake and agree that any claim the First Nation wishesto
advancefor Loss of Use shall be advanced and addressed in the manner and
within the timeframe set out in this Article.

33 (@ Onor before December 1, 1994, the First Naion may submitits claim
for Loss of Use to Canada, particularised in sufficient detail as to
permit Canadato review such claim on its merits.

(b) Canadashall, within six months of receipt of such submission of the
First Nation, review same and advise the First Nation as to whether
Canadaisprepared torecognisealawful obligationto compensatethe
First Nation for its claim for Loss of Use.

(©) In the event:

(1) Canadarecognisesalawful obligationto compensatethe First
Nation for its claim for Loss of Use; or

2 Settlement Agreement, August 3,1994 (ICC Documents pp. 533-35). Emphass added. Article 14.2
referredto in Article 2 isirrelevant to these proceedings, providing that, “[n]otwithstanding any other provision of this
Agreement, any obligation on the part of Canada to make any payment to, on behalf of or for the benefit of the First
Nation issubject to the appropriation of sufficient fundsfrom Parliament”: p. 559.
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34

(d)

(€)

(i)  Canadarefusestorecognisesudchalawful obligaion, theFirst
Nation submits such clam to the ICC [Indian Claims
Commission] for the purpose of seeking a recommendation
on theissue of whether such lawful obligation exists, thel CC
recommends Canada proceed to recognise same, and Canada
accepts such recommendation

the parties shall commence negotiations within 30 days thereafter to
determine the quantum of the claim of the First Nation for Loss of
Use.

In the event Canadais prepared to recognise a lawful obligation to
compensate the First Nation for its claim for Loss of Use and the
parties are unable to reach consensus asto the quantum of such claim

by:
(i) June 1, 1996; or

(i)  sixmonthsafter the datethe | CC rendersits recommendation
under Article 3.3(c)(ii),

whichever date shall last occur, the First Nation may submit such
claimto the ICC for the purpose of seeking arecommendation on the
issue of the quantum of same.

In the event Canadaaccepts the recommendation of thelCC on the
issue of the quantum of the claim of the First Nation for Loss of Use,
the parties shall conclude a settlement on that basis.

The First Nation shall be deemed to have abandoned its claim for Loss of
Usein the event the First Nation:

@

(b)

(©)

provides Canadawith a duly executed resol ution by the Council to
the effect that the First Nation has abandoned same, together with
evidence that such decision has been ratified by a majority of the
Eligible Members of the First Nation voting, and of those voting, a
majority voting in favour, of such decision in araification process
held in accordance with the procedure set out in Schedule “B” (with
such amendments as the circumstances reasonably require); or

failsto submit itsclaim for Loss of Use to Canada particularised in
sufficient detail as to permit Canada to review such claim on its
merits by December 1, 1994; or

failsto submit its claim to the ICC on the issue of whether a lawful
obligation on Canada to compensate the First Nation for itsclaimfor
Loss of Use exists
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3.5

) within eight months of the date on which it submitsitsclaim
for Loss of Useto Canadaparticularised insufficient detail as
to permit Canada to review such claim on its merits, in the
event Canada fails to respond to same within six months of
such date; or

(i) within 60 days of the date Canada advisesthe First Nation it
is not prepared to recognize a lawful obligation to
compensatethe First Nation for its claimfor Loss of Use; or

(d) submitsits Loss of Use daim to the ICC and the |CC recommends
that Canadanot recognise alawful obligation to compensatethe First
Nation for its claim for Loss of Use; or

(e failsto submit the claim to the | CC on theissueof quantum within 60
days of the later of:

(i) June 1, 1996; or

(i)  sixmonthsafter the datethe |CC rendersits recommendation
under Article 3.3(c)(ii)

intheevent Canadadoesrecognisealawful obligaionto compensate
theFirst Nationfor itsclaimfor Loss of Use but the partiesareunable
to reach consensus as to the quantum of such claim by the later of
those two dates; or

) failsto submitthe claimto the | CC on theissue of quantum within 60
days of Canada advising the Council that it is not prepared to accept
arecommendation of the ICC under Article 3.3(c)(ii).

Canada shall be deemed to have rejected the claim of the First Nation for
Loss of Use in the event Canada:

@ fails to respond to the submission of the First Nation within six
months of receipt of same, provided such submissionisparticularised
in sufficient detail as to permit Canada to review such claim on its
merits; or

(b) advises the Council in writing at any time that it is not prepared to
recognise a legal obligation to compensate the First Nation for its
claimfor Loss of Use

) following the submission of the claimto Canada by the First
Nation; or

(i)  following the recommendation of the ICC that theclaim
should be accepted for negotiation in the event the First
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Nation makes a submission to the ICC on the merits of the
claim; or

(iii)  following the recommendation of the ICC on the issue of
guantum in the event the First Nation makes a submission to
the ICC on that issue; or

(© fail sto respond within 30 daysto arecommendation of the |CC made
pursuant to Article 3.3(c)(ii).?

LongPlaindid, infact, submititsclaimfor loss of useto Canadain November 1994, within
the time frame contemplated by Article 3.3(a) of the Settlement Agreement. The clam was
supported by an historical report entitled “ A Treaty Land Entitlement Report Prepared for the Long
Plain First Nation” by D.N. Sprague, a damage quantification report entitled “ Evaluation of Treaty
Land Entitlement: Long Plain” by Daryl F. Kraft, and legal submissions

In early 1995, Canadarejected Long Plain’s claim. At that time, A.J. Gross, the Director of
Treaty Land Entitlement for Indian and Northern Affairs, wrote to former Long Plain Chief Peter
Y ellowQuill asfollows:

We have now completed our review of your claim for loss of use, submitted
pursuant to our settlement agreement dated August 3, 1994. In our view you have not
demonstrated a breach of lawful obligation which givesrise to damagesfor loss of
use. Further, with respect to the quantification for damages, we believethat the Kraft
report, submitted with your claim, basesitsval uation conclusionson unsubstantiated
assumptions and ideal, but non-factual, situations. A loss of use claim must, in our
view, prove actual loss.

We are prepared to meet with you to discuss our reasonsfor our view & your
convenience. However, should you wish to expedite consideration of your claim by
the ISCC [Indian Specific Claims Commission], as contemplated under the
settlement agreement, you may consider this letter to be Canada' s rejection of the
claim under the Specific Claims Policy.

As agreed, our rejection of this claim entitles your First Nation to receipt of
the second instalment of your settlement monies [pursuant to Article 2.3(c) of the

3 Settlement Agreement, August 3, 1994 (ICC Documents, pp. 535-39). Emphasis added.

4 Jeffrey F. Harris, Keyser Harris, Barrister s& Solicitors, “Long Plain First Nation Loss of UseClaim,”

November 1994 (ICC Documents, pp. 1-319).
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Settlement Agreement]. | am therefore providing a copy of thisletter to our Ottawa
office so that the transfer of funds to your trust account may take place.”

Following a meeting between representatives of the First Nation and Indian Affairs, Gross wrote a
further letter to Chief YdlowQuill explaining how Canada had determined that “the actions of
Canada sduly authorized officials were reasonable and prudent in setting aside reserve landfor the

Long Plain Band under the provisions of Treaty No. 1.” He continued:

In all the circumstances we do not believe that that record supports your claim. We
expect that any further activity on the claim will now take place before the Indian
Specific Claims Commission (ISCC).°

Within one week of receiving Gross's letter, the former solicitors for Long Plain
corresponded with the Commission to request an inquiry into the First Nation’ sloss of use claim.’
The Commission convened a planning conference on Augug 29, 1995, in Edwin, Manitoba, to
discuss the issues with the parties, following which the Commissioners reviewed the claim on
September 22, 1995, and agreed to conduct theinquiry.®

MANDATE OF THE COMMISSION
The Commission’s mandate to conduct inquiries pursuant to the Inquiries Act is set out in a

commission issued on September 1, 1992. That commission directs:

5 A.J. Gross, Director, T reaty Land Entitlement, Department of Indian and N orthern Affairs, to Chief

Peter YellowQuill, Long Plain First Nation, February 27, 1995 (ICC Documents, p. 700).

6 A.J. Gross, Director, Treaty Land Entitlement, Department of Indian and Northern Affairs, to Chief

Peter YellowQuill, Long Plain First Nation, April 5, 1995 (ICC Documents, pp. 697-99).

7

April 12,1995.

Loretta A. Meade, Keyser Harris, Barristers& Solicitors, to Kim Fullerton, I ndian Claims Commission,

8 Daniel Bellegarde and James Prentice, Co-chairs, Indian Claims Commission, to Chief Peter

YellowQuill and Coundl, Long Plan First Nation, September 25, 1995; Daniel Bellegarde and James Prentice, Co-
chairs, Indian Claims Commission, to Honourable Ron Irwin, M inister of Indian and Northern Affairs, and Honourable
Allan Rock, Minister of Justice and Attorney Generd, September 25, 1995.
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that our Commissioners on the basis of Canada's Specific Claims Policy ... by
considering only those matters at issue when thedispute was initially submitted to
the Commission, inquire into and report on:

@ whether a claimant has avalid claim for negotiation under the Policy where
that claim has aready been rejected by the Minister; and

(b) which compensation criteria apply in negotiation of a settlement, where a
claimant disagrees with the Minister’s determination of the applicable
criteria®

The Specific Claims Policy is set forth in a 1982 booklet published by the Department of Indian
Affairsand Northern Devel opment entitled Outstanding Business: A Native ClaimsPdicy—Specific
Claims.™ In considering a specific claim submitted by a First Nation to Canada, the Commission
must assess whether Canada owes an outstanding “lawful obligation” to the First Nation in

accordance with the following clear statement of Policy in Outstanding Business:

The government has clearly established that its primary objective with respect to
specific claims is to discharge its lawful obligation as determined by the courts if
necessary.*

The Specific Claims Policy itself defines “lawful obligation” in this manner:

1) Lawful Obligation

The government’ spolicy on specific claimsisthatit will recognize claimsby Indian
bands which disclosean outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

i) Thenon-fulfillment of atreaty or agreement between Indians and the Crown.

° Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,

amending the Commisgon issued to Chief Commissioner Harry S.LaForme on Augud 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991 (Consolidated Terms of Reference).

10 Department of Indian Affairs and Northern Development, Outsanding Business A Native Claims
Policy — Specific Claims (Ottawa: Minister of Supply and Services, 1982), reprinted (1994) 1 ICCP 171 (hereafter
Qutstanding Business).

1 Outstanding Business, 19; reprinted (1994) 1 ICCP 171 at 179.
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i) A breach of obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regulations thereunder.

iii) A breach of an obligation arising out of government administration of Indian
funds or other assts.

iv) Anillegal disposition of Indian land.*?

To assist Indian bands and associations in the preparation of their claims, thegovernment hasalso
prepared “guidelines’ relating to the submission and assessment of specific claims and to the
trestment of compensation. These guidelineshavebeenincorporated into Outstanding Business, with

the following guideli nes bei ng parti cularly germaneto the present inquiry:

COMPENSATION

The following criteria shall govern the determinaion of specific daims
compensation:

1) As agenera rule, a claimant band shall be compensated for the loss it has
incurred and the damagesit has suffered as a consequence of the breach by
the federal government of itslawful obligations. This compensation will be
based on legal principles.

3) (i) Wherea claimant band can establish that certain of itsreserve lands
were never lawfully surrendered, or otherwise taken under legal authority,
the band shall be compensated either by the return of these lands or by
payment of the current, unimproved value of the lands.

(i)  Compensation may include an amount based on the loss of use of the
lands in question, where it can be established that the claimants did in fact
suffer such a loss. In every case theloss shall be the net loss.*®

THE COMMISSION’'SINQUIRY PROCESS

The Planning Conferences and the Joint Statement of Agreed Facts

During the course of thisinquiry, the Commission convened three planning conferencesin an effort
to settletheloss of use claimor, failing that, to define the scope of the inquiry and narrow theissues

in dispute. The first planning conference was held on August 29, 1995, at the school on the Long

12 Outstanding Business, 20; reprinted (1994), 1 ICCP 171 at 179.

3 Outstanding Business, 30-31; reprinted (1994), 1 ICCP 171 at 184. Emphasisadded.
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Plain reserve, at which time the First Nation provided a statement of the issues and its position. At
that meeting, it became clear that, from Canada’s perspective, the August 3, 1994, settlement of
Long Plain’s treaty land entitlement had been based on the so-called “equity formula,” which the
First Nation considered artificial, inappropriate, and —in light of the much higher compensation to
whichtheFirst Nation bdieved it would be entitled under aloss of useanalysis—inadequate. Canada
took the position that, although it did not recognize loss of use as the basisfor aclaim for damages,
it nevertheless considered that the $16.5 million paid under the Settlement Agreement would be
sufficient to compensae Long Plain for loss of use in any event.* Canada later provided its own
statement of the issues and its position in aletter dated October 11, 1995.°

The second planning conference was convened in Ottawa on December 9, 1996, following
the selection of new legal counsel for the First Nation as well as the election of subsequent Chief
Marvin Daniels and a new Band Council. In preparation for that conference, counsel for the First
Nation prepared arevised statement of the issues to be dealt with at the inquiry. The meeting was
held subject to notice being taken of an objection rased by former Chief Y ellowQuill regarding the
status of the Firg Nation’s legal counsel and its newly elected Band Council '

At thethird planning conference in Ottawa on February 14, 1997, the process of theinquiry

and the Commission’ s mandate were further clarified:

The parties had discussed whether loss of use was a separate claim or a head of
compensation. The[Settlement] agreement contempl ated atwo-step procedure, fird,
consideration of the “vdidity” of thelossof useclaim, and, second (potenti aly) into
compensation. It appeared that the process contemplated by the Agreement must
govern. Thus, the first step would be to put before the Commission the issue of
validity of a claim for loss of use, without any request for findings of fact. The
Commission would be requested not to make findings of fact and to limit itsreview
to the circumstancesand principles governing theinclusion of compensation for loss
of use in TLE [treaty land entitlement] claims, and whether it was payeble in

14 Indian Claims Commission, Planning Conference, Long Plain First Nation Treaty Land Entitlement

(Loss of Use), Augud 29, 1995.

15 Bruce Becker, Counsel, Department of Justice, Specific Claims W est, DIAND Legal Services, to

Kathleen Lickers, Associate Counsel, Indian Claims Commisson, Octobe 11, 1995.
16 Indian Claims Commission, Planning Conference, Long Plain First Nation T reaty Land E ntitlement,
December 9, 1996.
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connectionwiththe TLE claim covered by the Agreement. It was accepted, however,
that some factual background was essential to an understanding of the validity issue,
and the parties agreed to proceed by way of an Agreed Statement of Facts.

On the basis of this agreement, the parties prepared and submitted the Joint Statement of Agreed
Facts which forms the primary substance of the historical background comprising Part 11 of this

report.

Thelnquiry
Between the time of the First Nation’sinitial contact with the Commission on April 12, 1995, and
the third planning conference on February 14, 1997, the parties tendered eight exhibits comprising
approximately 700 pages of historical documentation and expert evidence, including among other
things the Settlement Agreement, Long Plain’sclaim submission of November 1994, the Sprague
and Kraft reports, and a critique of the Sprague report by Jim Gallo, Indian Affairs Manager of
Treaty Land Entitlement and Claimsfor the Manitoba Region.®* However, the parties subsequently
agreed that the inquiry would be expedited by placing the Joint Statement of Agreed Facts before
the Commission and asking it to addressthe single issue of whether compensation for loss of useis
availablein thetreaty land entitlement context. Ultimately, the Joint Statement of Agreed Factswas
prepared by counsel for the First Nation and executed by Chief Marvin Danielsfor the LongPlain
First Nation on July 25, 1997, under authority of a Band Council Resolution dated July 24, 1997.*°
On behalf of Canada, counsel for Canada executed the Joint Statement of Agreed Facts on August
8, 1997.

Counsel for Long Plan submitted written aagumentstothe Commission on August 27, 1997,
to which counsel for Canada replied on September 26, 1997. The First Nation delivered rebuttal

e Indian Claims Commission, Third Planning Conference, Long Plain First Naion Treaty Land

Entitlement Lossof Use Claim, Revised Summary, February 14,1997.

18 Jim Gallo, M anager, Treaty Land Entitlement and Claims, Indian and Northern Affairs Canada,
ManitobaRegion,“Long Plain Treay Land Entitlement L oss of Use Claim: Review and Commentson D .N. Sprague’s
Historical Report,” January 23, 1995 (ICC Documents, pp. 321-518).

» Long Plain First N ations Tribal Council, B and Council Resolution 97-72, July 24, 1997 (ICC Exhibit
3).
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arguments on October 8, 1997, and the parties presented oral submissions at a final session in

Winnipeg on October 17, 1997.
A complete summary of the written submissions, documentary evidence, transcripts, and the

balance of the record in thisinquiry is set forthin Appendix A of this report.



PART II
HISTORICAL BACKGROUND

THE JOINT STATEMENT OF AGREED FACTS
The Joint Statement of Agreed Facts on which the Commission has been expressly directed to rely

iIsnow reproduced i n its entirety.

JOINT STATEMENT OF AGREED FACTS

LONG PLAIN FIRST NATION TREATY LAND
ENTITLEMENT LOSS OF USE CLAIM

1. On August 3, 1994 Canada and the Long Plain Band entered into an
agreement concerning the settlement of the Treaty Land Entitlement claim of the
Long Plain Band. This agreement, the Treaty Land Entitlement Settlement
Agreement, providesin Artide 3.1 that:

The parties affirm that it is the intent and purpose of this Agreement
to achieve afull and final settlement of the matter of the amount of
land to be provided to the First Nation as provided for [in] the Per
Capita Provision and all other claims relating thereto, provided that
the First Nation resaves the right to consider a potential claim for
Loss of Use as herein provided.

2. The Treaty Land Entitlement Settlement Agreement goes on in Article 3 to
provide the process whereby any claim for loss of use brought by the Long Plain
Band would be assessed by Canada under its Specific Claims Policy and, if not
accepted for negotiations under that Policy, by the Indian Claims Commission.
Canada has rejected theloss of use claim of the Long Plain Band under the Specific
Claims Palicy.

3. Treaty 1, atrue copy of which isattached hereto as Schedule“A” to the Joint
Statement of Agreed Facts, provided in part as follows:

and for the use of the Indians of whom Oo-za-we-kwun is Chief, so
much land on the south and east side of the Assiniboine, about twenty
miles above the Portage, as will furnish one hundred and sixty acres
for each family of five, or in that proportion for larger or smaller
families, reserving also a further tract enclosing said reserve to
comprise an equivalent to twenty-five square miles of equal breadth,

4. By virtue of Article 2 of the Revision to Treaty No. 1 of June 20, 1876, the
Portage Band wasdivided into two bands. Thesetwo new BandsweretheLong Plain
or Short Bear Band and the Swan Lake or the Y ellowquill Band:
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“Owing to the size of the said original Band, and the divisions
existing amongst the Indians composing it, the said Band isdivided
into two Bands, namely the Band of those who adhere to Oo-za-we-
kwun and the Band of those who adhere to Short Bear.”

The same document recognized the White Mud River or Sandy Bay community as
anew Band.

5. Article 3 of the June 20, 1876 Revision to Treaty No. 1, a copy of whichis
attached hereto as Schedue “B” to this Joint Statement of Agreed Facts, also
provided that:

“...and inasmuch, [as] bythe said Treaty the Reserveto be allatted to
the original Band, was one hundred and sixty acres[of land] for each
family of five, or in that proportion for larger or smdler families,
together with a tract enclosing the same equivalent to twenty-five
square miles of equal breadth, it is hereby agreed that the separate
reserves to be granted to the said three Bands, shall contain an
amount of land equal to that stipulated to be given to the original
Band, and such land shall be assigned [to] each Band in proportion to
their relative numbers...”

6. Article3 of the June 20, 1876 Revision to Treaty No. 1 further provided that
the reserve for Short Bear’s Band would be “on the north bank of the Assiniboine
River, in the vicinity of Long Plain.”

7. Short Bear selected the site of [the] Long Plain reserve in July 1876 and J.
Lestock Reid, D.L.S., located same in township 9 and 10, range 8, west of the
principal meridian.

8. In hisreport of November 1876 to Surveyor Genera J.S. Dennis, atrue copy
of whichisattached hereto as Schedue* C” to this Joint Statement of Agreed Facts,
Reid states that the population statistics used for Swan Lake and White Mud River
were 179 (36 families of 5) and 183 (37 families of 5) respectively. He noted that he
used two formula[ €] to calculate the size of the reserves: the 160 acre per family of
fivefor the “homestead” areaand 143 acres per family of five for the distribution of
each band’ sshare of the* 25 squaremiles’. Nonumbersfor Long Plain arelisted, but
by inference from the population figures from the two other Bands and the 143 acres
per family reference, Reid may have used a statistic of 197 (39 families of 5) to
compute the size of the Long Plain reserve.

9. The number of people paid treaty annuities [on] June 20, 1876 with Chief
Short Bear was 209. The reserve as selected by Short Bear and located by J. L estock
Reid and referred to in Order in Council No. 2876 of November 21, 1913 contained
an area of 10,880 acres.

10. Canada delivered to Long Plain a letter from the Minister, then the
Honourable John Munro dated the 5th day of November, 1982 accepting the Band' s
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clam of an outstanding treaty land entittement for negotiations under the
Government of Canada’ s Claims Policy, “ Outstanding Business: A Native Claims
Policy”, a true copy of which is attached hereto as Schedule “D” to this Joint
Statement of Agreed Facts.

11.  Canadasays research and analyss of the Long Plain treaty annuity lists and
Band memberships records, conducted by the Manitoba Regional Office of the
Department of Indian Affairs, Lands & Trusts section during 1991 and 1992,
suggeststhat the population of the Long Plain Band at the time of the selectionand
location of the reserve was 223. This number was composed of 209 people paid
annuities on June 20, 1876; 15 people subsequently pad arrearsfor that date and 3
people who were absent but not paid arrears for that date, less 4 people previously
counted for land with another band.

12. The Long Plain Band'sLoss of Use Claimof November, 1994 relies on a
population statistic of 350 asthetotal number of the Band for treaty land entitlement
purposes. This number is derived from a population statistic reported in the
newspaper The Manitoban on August 3, 1871

“Lower Fort Garry, July 28, 1871
THE INDIAN REPRESENTATIVES

Thefirst business which came up was the presentation of those who
were to carry on the negotiations on behalf of the tribe and to [be]
responsiblefor them. They were named as follows: — Y ellow Quill,
a Chief from the Portage, first presented himself. He said his band
numbered 1,000 present 326.”

13. For the purposes of The Treaty Land Entitlement Settlement Agreement
negotiations, the parties agreed that [the] Long Plain reserve referred to in Order in
Council 2876 of November 21, 1913 consisted of 10,880 acres, of which 5,577 acres
were agreed for purposes of negotiations to be attributable to Long Plain’ s share of
the 25 square mile promise in the Treaty calculated as 143 acres per family of five
by the 39 families inferentially used by Reid asthe basisof calculation. The Treaty
Land Entitlement Settlement Agreement addressed only the issue of the per capita
entitlement that the Long Plain Band was ertitled to by virtue of Treaty No. 1 of
1871 and itsRevision in 1876 and not its proportionate share of the 25 square miles.

14. Hence, the parties agreed for purposes of The Treaty Land Entitlement
Settlement Agreement negotiations that 5,303 acres of the reserve were attributable
to the per capita clause (10,880 - 5,577 = 5,303).

15.  Canadacalculatesthe shortfall as of the date of the selection and location of
the Long Plain reserve to be 1,833 acres: 223 Band members multiplied by 32 acres
(per capitaallotment under Treaty 1) less per capitalandsreceived (32 x 223=7,136
acres - 5,303 received = shortfall of 1,833 acres).
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16. The Long Plain Band calculates the shortfall as 5,897 acres (Loss of Use
Claim, p. 4).

17.  Thepopulation of the Long Plain Band as listed onthe base pay list for each
year declined after 1876 commencing 1877 when the pay list number was 189. The
population listed on the pay lists declined further from there, reaching alow of 110
in 1902 and 1916. It was not until 1934 that the base pay list for the Long Plain Band
reacheditsformer level of 209 (it was 213 inthat year). Attached hereto as Schedule
“E” to this Joint Statement of Agreed Facts, is achart showing the base pay list
numbers from 1876 until 1955.

18. In responseto an undertaking by Canadato deliver to the Claimant Band “ all
documents identifying Government policy regarding loss of usein the Treaty Land
Entitlement Context”, Canada submitted one document as of the date hereof being
aletter fromAnne-MarieRobinson, Director of Policy and Research, SpecificClaims
Branch, to the Claimant’ s solicitor, Rhys Wm. Jones dated July 23, 1997, attached
hereto as Schedue “F” to this Joint Statement of Agreed Facts.

19.  During the course of negotiation of the CanadaLong Plain Treaty Land
Entitlement Agreement of August 3, 1994, Canada delivered to the Band the
following correspondence, originals or true copies of which are attached hereto and
scheduled as follows:

December 17,1992 Balfour to Y ellowquill Schedule * G”
February 23,1993  Grossto Y ellowquill Schedule “H”
March 18, 1993 Hilchey to Yellowquill Schedule “1”
April 19, 1993 Hilchey to Yellowquill Schedue“J’
September 3,1993  Gallagher to Ydlowquill Schedule “K”
September 24, 1993 Browesto Yellowquill Schedule “L”

20. In response to the First Nation's submission pursuant to Article 3 of the

Canada-Long Plain TLE Settlement Agreement, that it was entitled to compensation
for Loss of Use, Canada rejected same with explanation as contained in two letters
addressed to the First Nation dated February 27, 1995 and April 5, 1995 both from
A.J. Grossto then Chief Peter Y ellowquill, true copies of which are attached hereto
as Schedules“M” and “N” respedively to this Joint Statement of Agreed Facts.

Thepartiesheretojantly agresthat the Indan ClaimsCommission, may for purposes
of thisinquiry alone, take the above facts to be true®

One aspect of the Joint Statement of Agreed Facts requires further discussion.

20

Joint Statement of Agreed Facts, Long Plain First Nation Treaty Land Entitlement Loss of U se Claim,
August 8, 1997 (ICC Exhibit 2).
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THE SHORTFALL ACREAGE
For the purposes of thefirst stage of this inquiry, the Commission has been directed to proceed on
the basis that there was a shortfall in Canada's provision of treaty land to the Long Plain First
Nation. The quantum of that shortfall is, for current purposes, not rdevant. It is, however, worth
noting the divergent positions of the parties on this question.

Canada’ sbasis for calculating the quantum of the shortf all acreage is set forth in paragraph
15 of the Joint Statement of Agreed Facts and requires no further explanation. Long Plain’sfigure
islessobvious. In its November 1994 loss of use claim, the Frst Nation contended that, based on
the annuity paylists, 35 percent of the 1000 people under Chief Oo-za-we-kwun as reported in The
Manitoban on August 3, 1871, or 350 individuals, belonged to that faction of the Band that
eventually aligned itself under Short Bear. Multiplying that population by the Treaty 1 formula of
32 acres per person resulted in atreay land entitlement of 11,200 acres, less the 5303 acres already
received, resulting in ashortfall of 5897 acres.” Ultimately, under the terms of the 1994 Settlement
Agreement, the parties agreed that, to cal cul ate the compensationdueto the First Nationfor itstreaty
land entitlement claim, the shortfall would be pegged at 1877 acres® How this figure was
determined is not clear.

It isimportant to note that the parties have expressly agreed not to be bound by the figure of
1,877 acres that they negotiated as the applicable shortfdl for treaty land entitlement purposes. In
that regard Article 3.7 of the Settlement Agreement provides:

3.7  Thepayment of the Federal Payment by Canada and the acceptance of same
by the First Nation shall be without prejudice to the positions either may
advance with respect to the Loss of Use claim and, without limiting the
generality of the foregoing, Canada shall be free to arguethat no such claim
exists or, in the alternative that such claim, if it exists, should properly be
based on the First Nation not receiving an additional 1,877 acresto which it
was entitled under the Per Capita Provision in 1876.2

2 Jeffrey F. Harris, Keyser Harris, Barristers& Solicitors, “Long Plain First Nation Lossof Use Claim,”

November 1994 (1CC Documents, p. 6).

2 Settlement A greement, A ugust 3, 1994 (ICC D ocuments, pp. 539-40).

B Settlement Agreement, August 3,1994 (ICC Documents, pp. 539-40). It isnot clear how the shortfall
figure of 1877 acres wascalculated in light of Canada’s position that the shortfall was 1833 acres and Long Plain’'s
position that the number should be 5897. Nevertheless, it appears that the 1877 figure formed the basis of the negotiated
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Thus, athough the parties agreed to accept the negotiated shortfall of 1877 acres for the purposes

of argument in thisfirst stage of the | oss of use inquiry, counsel for Long Plain made it clear in a

letter to the Commission that neither party was to be held to this figure should a second hearing to

quantify damages be required:

Further to the hearing held by the Commissioners in Winnipeg on Friday, October
17, 1997 in the above matter, our client has asked us to reinforce the point made in
the [Joint] Statement of Agreed Facts that for purposes of this inquiry the
Commission could proceed on the factual agreement that there was a 1877 acre
shortfall but that this does not bind the First Nati on in relation to a second hearing.

Thatis, the Commissionerscould proceed to determinewhat rulesgovern appropriae
compensation on the assumption that there was a shortfall and that for purposes of
the first hearing and the first hearing only thee was agreement that the
Commissioners could assume the shortfall was 1877 acres. The actual shortfall isa
matter of debate as between [the] Long Plain First Nation and Canada and will be
dealt with in the context of the second inquiry. Indeed, Canadahaslikewisereserved

the right to argue in the context of asecond inquiry that there is no shortfall 2

As the Commission understands the Settlement Agreement and the stated position of the First

Nation, it isthe fact of the shortfall, to which the parties have agreed for present purposes, and not

the extent of the shortfall that is relevant at this stage of the inquiry. Asthe parties have requested,

we make no finding on either issue at thistime.

We turn now to the issue be considered by the Commission.

resolution of the treaty land entitlement claim under the Settlement Agreement.

24

Rhys Wm. Jones, Lofchick Jones & Associates, to Thomas Gould, Counsel, Indian Claims

Commission, November 18, 1997.
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ISSUE

The parties are agreed that this inquiry is concerned with just one issue of law:

Isaband with an admitted shortfall in itstreaty land entitlement entitled to be
compensated for its loss of use of the shortfall based on the compensation
criteria within the Specific Claims Policy?

Our analydgsfollows.



PART IV
ANALYSIS

The case before us concerns the extent to which a First Nation may seek compensation in
circumstancesinwhich Canadahasfailed to providethat First Nation withitsfull entitlement toland
under the terms of treaty. Such cases are known as treaty land entitlement clams, and at issuein
these proceedings isthe First Nation’s claim that “lossof use” is a particular head of damage that
logically flows from an outstanding lawful obligation owed by Canadato the Band. Theterm “loss
of use” encompasses those claims that arise when a band does not receive the quantum of land
expressed in the treaty until 50, 100, or, asin this case, 118 years after the consummation of that
document.

Whether a band with an admitted shortfall in its treaty land entitlement is entitled to be
compensated for the loss of useof the shortfall acreage turnsinitially on Canada’ sSpecific Claims
Policy, which is itself based upon the concepts of “lawful obligation” and “legal principle.” The
specificlegal questionwithwhichweare concerned, however, isCanada sliability indrcumstances
in which the appropriate quantum of land was not, for any of a number of reasons, set aside for the
use and benefit of the band. | sthe government merely responsible to deliver up the remainder of the
full land entitlement, or does its obligation extend, in law, to include compensatory damages or
restitutionary compensation that follow fromthegovernment’ sdelay? Other rel ated legal i ssuesal so
arise. To what extent do common law principles, such asforeseeability, remoteness, causation, and
mitigation, apply? Is the nature of the Crown’s conduct, whether good or bad, germane to the
guestions of liability and quantum?

From these questions it can be seen that the single legal issue in thisinquiry as framed by
Long Plain and Canada features aspedsrelating to, first, Canada’ sliability arising from the failure
to provide the First Nation with its full measure of treaty land, and, second, in general terms, the
quantum of compensation to which the First Nation will be entitled should liability be established
forits“lossof use” of theshortfall land. Thefirst part of our analysiswill addresstheliability issue,

followed by our review and recommendations on the question of compensation.
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LIABILITY FOR LOSSOF USE OF THE SHORTFALL LAND
The Nature of Loss of Use
Generally speaking, loss of use in the context of a treaty land entitlement claim encompasses
compensatory or restitutionary claimsadvanced by aband becauseitsfull entitlement to reserveland
was not allotted at the required time. We note parenthetically that loss of use clams can also arise
in circumstanceswhere aband’ slands have been improperly surrendered to the Crown or have been
otherwi se taken by the Crown without legal authority.

The partiesin this case have specifically reserved theFirst Nation’ sright to advance aclaim
for loss of use under Article 3.1 of the 1994 Settlement Agreement, and they have outlined in a

general way the broad parameters of the phrase “loss of use” in Article 1.1(f):

ARTICLE 1. DEFINITIONS
1.1 InthisAgreement: ...

® “Lossof Use” means al claims of whatever kind or nature whatsoever the
First Nation has had, has now, or may hereafter have relating to or arising
from thefact that the Portage Band, the First Nation, and the other successors
to the Portage Band did not receive the remaining land to which it was [siC]
or any members of the First Nation were entitled under the Per Capita
Provision....”

To place this definition in its proper context, it is also hecessary to recite the Per Capita Provision

of the Settlement Agreement, as set forth in Article 1.1(j):

) “Per Capita Provision” means the following provision contained in Treaty
No. 1

“And Her Majesty the Queen hereby agrees and undertakes to lay aside and
reserve for the sde and exdusive use of the Indians the following tracts of
land, that isto say:

... for the use of thelndians of whom Oo-za-we-kwun is Chief, so much land
on the south and east side of the Assiniboine, about twenty miles above the
Portage, aswill furnish one hundred and sixty acres for each family of five,
or in that proportion for larger or smaller families ... it being understood,

= Settlement Agreement, August 3, 1994 (1CC Documents, pp. 528 and 530).
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however, that if, at the date of the execution of this treaty there are any
settlers within the bounds of any lands reserved by any band, Her Majesty
reserves the right to deal with such setlers as She shall deem just, so as not
to diminish the extent of the land allotted to the Indians’

and thefollowing provision of therevisionto Treaty No. 1 made on or about
June 20, 1876:

“and it is further agreed that a Reserve shall be assigned to the Band, of
which Short Bear isChief, by Her Majesty’s said Commissioner or special
Commissioner on the north side of the Assiniboine River, in the vicinity of
the Long Plain ...

... Itishereby agreed that theseparate Reservesto be granted to the said three
Bands shall contain an amount of land equal to tha stipulated to be given to
theoriginal Band, and such land shall be assigned toeach Band in proportion
to their relative numbers so that each Band shall recave their fair and just
share of the said land ..."*

These provisions establish the content of Long Plain’sclaim. It canbe seen that |oss of use
is defined very broadly and includes any claim the First Nation might have as aresult of Canada's
failureto provideit with itsfull measure of reserve land, whether under (a) the Treay 1 formulaof
160 acres for each family of five, or (b) the terms of the 1876 revision relating to the proportional
alocation among Y ellow Quill, Short Bear, and the White Mud people of the 25 square mile area
referredtoin Treaty 1. The Commission has not received any representati ons regarding whether this
latter 25 square mile areawas properly allocated, and therefore we make no comment on thisissue
at thistime.

The Specific Claims Policy
The initial question, then, is whether loss of use claims are compensable under the federal
government’s Specific Claims Policy of 1982, entitled Outstanding Business.

This Commission has had many years of experience in the interpretation of the Specific
Claims Policy and would observe that the wisdom of the Policy flows from its reliance upon the

concept of “lawful obligation.” The Policy is, in fact, constructed upon lawful obligation as that

% Settlement Agreement, August 3, 1994 (ICC Documents, p. 532).
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concept hasevolved and continuesto evol vethrough the process of judicial determinationin Canada
Describing itself as“A Renewed Approach to Setling Specific Claims,” the Policy in its opening

paragraphs emphasi zes the central importance of lawful obligation:

The government has clearly established tha its primary objective with respect to
specific claims is to discharge its lawful obligation as determined by the courts if
necessary.”’

Aswe have seen, the Policy carries on to state:

1) Lawful Obligation

Thegovernment’ spolicy on spedfic claimsisthat it will recognize claimsby
Indian bands which disclose an outstanding “lawful obligation,” i.e., an obligation
derived from the law on the part of the federal government.?

Outstanding Business also incorporates certain compensation “guidelines’ within the Spedfic
ClaimsPolicy. Thetwothat we haveidentified asrel evant to these proceedings are paragraphs 1 and
3

COMPENSATION

The following criteia shall govem the determination of specific clams
compensation:;

1) Asageneral rule, aclaimant band shall be compensated for the loss it has
incurred and the damages it has suffered as a consequence of the breach by
the federal government of its lawful obligations. This compensation will be
based on legal principles.

3) (i) Wherea claimant band can establish that certain of itsreserve lands
were never lawfully surrendered, or otherwise taken under legal authority,
the band shal be compensated ether by the return of these lands or by
payment of the current, unimproved value of the lands.

z Outstanding Business, 19; reprinted (1994), 1 ICCP 171 at 199. Emphasis added.

= Outstanding Business, 20; reprinted (1994), 1 ICCP 171 at 180. Emphasis added.
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(i)  Compensation may include an amount based on the loss of use of the
lands in question, where it can be established that the claimants did in fact
suffer such aloss. In every case theloss shall be the net loss.?®

In the Commission’ s view, we must establish in thisinquiry whether loss of use constitutes
a “lawful obligation” within the meaning of Outstanding Business. As paragraph 1 of the
compensation guidelines suggests, whether such a lawful obligation exists is a question to be
determined in accordance with Canadian “legal principles.”

Before addressing these legal principles, however, we feel obligedto address briefly, asa
subsidiary point, the effect of paragraph 3 of the “ compensaion guidelines’ in the Specific Clams
Policy. Arguably, since paragraph 3 of the guiddines relates to circumstances in which “aclaimant
band can establish that certain of its reserve lands were never lawfully surrendered, or otherwise
taken under legal authority,” it may not apply at all to the circumstances of this case: the lands with
respect towhi ch Long Plain claimscompensation for lossof usewereneither unlawfully surrendered
nor taken without legal authority — they were never provided to Long Plain in the first place.
However, it remainsto be considered whether, by specifically providing that compensation forloss
of use may be payable where reserve lands were unlawfully surrendered or taken without legal
authority, the drafters of Outstanding Business intended that |ossof use would not be compensable
in other circumstances. This is the principle of interpretation referred to as expressio unius e
exclusio alterius (“to express one thing is to exclude the other”).

Canada has not addressed paragraph 3 of the compensation guidelines in itssubmissions.
Similarly, Long Plain hasnot referred to thisguideline expressly, althoughinitsrebuttal submissions

it argues:

The Claimant al so submitsthat the Band should not beinaworse position than if the
land had been the corpus of atrust and [had been] lost through the carel ess conduct
or recklessdisregard of duty by aTrustee. In such acase, the beneficiarieswould be
entitled to restoration of the corpus of the trust and compensation reflecting its[sic]
opportunity losses on a theoretical highest and best [use] basis. The only thing that
distinguishesthe onefrom the other isthat in thelatter theland isgiven and then | ost

x Outstanding Business, 30-31; reprinted (1994), 1 ICCP 171 at 184. Emphasisadded.
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through thetrustee’ sbreach whereasintheformer the breach precedesand causesthe
loss. Inthe end, the lossto the beneficiary isthe same.®

Similarly, during oral argument, counsel for the First Nation stated:

| for the life of me can't figure out why a band should be entitled to more
compensation if itslands are taken illegally than if it never receives the land inthe
first place under what | regard as spedous argument that because there’'s no fixed
date for the provision of treaty land, Canada is under no obligation to provide it at
any given date, therefore there can be no loss of use, and frankly we[Canada] could
give you the 1,877 acrestoday, and we would not bein breach of thetreaty.*

Other than these limited gatements, each party framed its arguments on the basis that the question
must be determined within the general legal principles contemplated in paragraph 1.

We agree. Inour view, paragraph 3 does not apply to the facts of thiscase because it refers
only to situations in which reserve lands were unlawfully surrendered or taken without legd
authority.

Part Three of the Specific Claims Policy, in which paragraph 3 is found, is, in any evert,
simply entitled “Guidelines.” The use of that term suggeststo usthat, asagudeline, paragraph 3is
intended to beinterpretive only. In fact, theintroductory paragraph to the* Guidelines’ suggests as

much:

In order to assist Indian bands and associationsin the preparation of their claimsthe
government has prepared guidelines pertaining to the submission and assessment of
specific claimsand on the treatment of compensation. Whilethe guidelinesforman
integral part of the government’ s policy on specific claims, they are st out separately
in this section for ease of reference.®

The “Guidelines’ represent statements of policy and do not purport to define in an exhaustive
manner the “legal principles’ upon which compensation isto be determined. A snoted previoudy,

%0 Rebuttal Submissions on Behalf of the Long Plain First Nation, October 8,1997, pp. 19-20. Emphasis
inoriginal.
sl ICC Transcript, October 17, 1997, p. 105 (Rhys Jones).

2 Outstanding Business, 29; reprinted (1994), 1 ICCP 171 at 183. Emphasis added.
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thewisdom and strength of the Specific ClaimsPolicy isderived fromitsclear relianceupon “ lawful
obligation” asan evolving concept. In circumstancesin which an analysis of the law leadsto aclear
conclusion that “loss of use” may be claimed as part of the*lawful obligaion” owed by Canadato
aFirst Nation, we are not prepared to elevate the “ Guidelines’ in Outstanding Business—especially
ones of uncertain application such as paragraph 3 —to a position where they will override the clear
application of the Specific Claims Policy.

We turn now to the question of Canada' s lawful obligation in this case.

The Legal Principles Underlying Lawful Obligation
Assuming then that a treaty land entitlement shortfall exists, does a claim for loss of use follow?
Does loss of use congtitute avalid lawful obligation?

In an effort to persuade the Commission that loss of use does congtitute a valid lawful
obligation, counsel for Long Plain has devoted considerable time and energy to characterizing
Canada’s failure to provide the First Nation with its full measure of treaty land as a breach of
fiduciary duty. According to counsel for Canada, the reasons why it isimportant to the First Nation
to characterize Canada' s duty in this case as fiduciary are, first, to make any breach of the duty
“readily discernible,” sincethe higher standard of duty required of afiduciary will beimposed, and,
second, to import equitabl e principles regarding the assessment of damages.®* However, we do not
agreethat abreach of fiduciary duty representsthe only basis of liability in the event of atreaty land
entitlement shortfall. As for the argument that it is necessary to characterize Canada’'s duty as
fiduciary to permit the Commission to import equitabl e principlesto the assessment of damages, we
also do not agree, aswewill discusslater, that the remedies available to the First Nation are dictated
by such a characterization of the breach.

In our view, Canada sfailureto provide aband with itsfull treaty land entitlement givesrise
to lawful obligationsto make up the shortfall and to compensate the band for loss of use. There are
three possible basesin law for such aconclusion. We have considered each of these. First, Canada’s

failure to deliver the band’ s entire land entitlement may be said to be a breach of the terms of the

s Submissions on Behalf of the Governnment of Canada, September 26, 1997, pp. 10-11.
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treaty itself. Second, it is arguable that this failure is aso a violation of the general trust-like
responsibilities that Canada owesFirst Nationsin respect of matters concerning Indian title, and is
therefore a breach of fiduciary duty. Third, Canada' s conduct giving rise to the shortfall may, in
certain cases, substantiate a separate cause of action based upon breach of fiduciary duty.

Breach of Treaty

Although it may be said that the rel ationshi p between Canadaand First Nationsisfiduciaryin nature,
we consider that, in the context of treay land entitlement, Canada s primary obligation to First
Nations arises not from the fiduciary nature of the relationship, but rather from the fact that the
peopleof Canada, asrepresented by their government, entered intoasolemn treaty rel ationshipwith
these aboriginal people. Canada as a party to that relationship has an obligation to live up to the
terms of the treaty. In our view, it is without question that such treaty covenants are of sufficient
importance in modern Canadian society tha they stand on their own as sui generis obligations
independent of the concept of fiduciary obligation for their legitimacy or enforceability. Tosuggest
that the treaties are reliant on the vehicle of fiduciary duty to make them enforceable would fail to
accord them the historical and constitutional importance that they have acquired in Canada. In our
view, the treaties are fundamental in defining the nature of the relationship between the Crown and
aboriginal people.

This treatment of the treaty as the primary source of Canada’s lawful obligation to First
Nationsinthetreatyland entitlement context isconsistent with earlier statementsof principlebythis
Commission. In Decembe 1995, while addressing the Fort McKay First Nation’s argument that
Canada had committed a“fundamental and blatant” breach of fiduci ary obligati on by unilaterally
changingits policy regardingindivi dualsentitledto becountedi nquantifyi ngtreaty land entitlement,
the Commission stated:

We begin with the proposition that treaty and fiduciary obligations overlap, in that
the Crown has a fiduciary duty to live up to its treaty obligations. It seems to us,
however, that the question of breach of treaty comesfirst, and that it subsumesthese
further questions. In other words, theissueisnot whether Canada* chose” tointerpret
the treaty in a manne that restricts the entitlement of Frst Nations and thus
improperly exercised its “discretion,” or whether Canada is treating First Nations
signatoriesto the treaty unequally, but whether Canada’ sinterpretation of the treaty
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is correct. If it is not, and the treaty land entitlement has not been met, then the
conclusion of thisinquiry will be that Canada has an outstanding lawful obligation
towards the Fort McKay First Nation.

Three months | ater, the Commission treated Canada’ s failure to include “late additions” to
aband’ s population— including new adherents to treaty and tranderees from landless bands — for
treaty land entitlement purposes as abreach of Canada’ sobligationsunder treaty. Initsreport onthe

claim of the Lac La Ronge Indian Band, the Commission stated:

Canada's failure to provide the full land entitlement at date of first survey, or
subsequently to provide sufficient additional land to fulfil any new treaty land
entitlement arising by virtue of “late additions” joining the band after first survey,
constitutesabreach of thetreaty and acorresponding breach of fiduciary obligation.*

The Commission endorsed this principlein its later reports on the treaty land entitlement claims of
the Kahkewistahav and Kawacatoose First Nations®

Canada’ s assumption of the obligation or undertaking to deliver the full quantum of land
required under the termsof the treaties must be viewed asintegral to the treaty relationship. It isto
be remembered that the very purpose of the treaties wasto quiet aboriginal title in exchange for a
specified quantum of land that Canada was to set aside at a band’ s request. Indeed, reserve lands
constituted the very res of the treaties, and the failure to deliver a band’ s full entitlement within a
reasonabl etime of being asked to do so must be considered asignificant breach capable of attracting
remediesin both law and equity.

Wefind support for this conclusion in Chief Justice Lamer’s comments on theimplications
of the sui generisnature of Indian land rightsin the context of asurrender clamin &. Mary’ sindian

Band v. City of Cranbrook:

i Indian Claims Commission, Fort M cKay First Nation Treaty Land Entitlement Inquiry (1996),5 1 CCP

3 at 57. Emphads added.
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ICCP 235 at 318.

Indian Claims Commission, Lac La Ronge Indian Band Treaty Land Entitlement Inquiry (1996), 5

% Indian Claims Commission, Kahkewistahaw First Nation Treaty Land Entitlement Inquiry (1998), 6

ICCP 21 at 77; Indian Claims Commission, Kawacatoose First Nation Treaty Land Entitlement Inquiry (1996),5 ICCP
73 at 183.
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| want to make it clear from the outset that native land rights are sui generis,
and that nothing in this decision should be construed as in any way altering tha
specia status. Asthis Court held in Guerin v. The Queen, [1984] 2 S.C.R. 335, 13
D.L.R. (4th) 321, Canadian Pacific Ltd. v. Paul, [1988] 2 S.C.R. 654, 53 DL.R.
(4th) 487, and BlueberryRiver Indian Band v. Canada (Department of Indian Affairs
and Northern Development), [1995] 4 S.C.R. 344, 130 D.L.R. (4th) 193, native land
rightsarein acategory of their own, and assuch, traditional real property rulesdo not
aid the Court in resolving this case.

But what does this really mean? As Gonthier J. stated at paras. 6 and 7 in
Blueberry River, supra, it means that we do not approach this dispute as would an
ordinary common law judge, by strict reference to intractable real property rules....
[W]e do not focus on the minutiae of the language employed in the surrender
documents and should not rely upon traditional distincions between determinable
limitations and conditions subsequent in order to adjudicate a case such as this.
Instead, the Court must “ go beyond the usual restrictions’ of the common law and
look more closely at the respectiveintentions of the St. Mary’ s Indian Band andthe
Crown at the time of the surrender of the airport lands®’

In this context, it seems clear that a claim by an Indian band with regard toa shortfall in the
allocation of itsreserve lands should constitute an enforceable sui generisobligation. It isour view
that, at law, such claims are clearly onahigher plane than contractual obligations, but even if they
are not, they should still attract the intervention of the courts of equity. We have no doubt that the
sui generistreaty obligation, being equitable in nature, can be enforced by the courts, either through
an award of specific performanceor, in circumstances in which specific performance may not be
available, an award of, first, compensatory damages in lieu of the shortfall land, and, second,
compensatory damagesfor late performance. One way — athough not the only way — of measuring
the latter form of damages is by means of aloss of use analysis Ultimately, regardless of whether
we conclude that the shortfall in the present case amounts to a breach of fiduciary duty or abreach
of treaty, Canada’ slawful obligationwill be measured asthe compensation or damagesacourt could
award under generd principles of law and equity.

That being said, however, we wish to be clear that we have based our conclusion in this
report on our finding that Canada sfailureto deliver up the proper quantum of reservelandamounts,

inlaw, to a breach of treaty.

St. Mary’sindian Band v. City of Cranbrook (1997), 147 DLR (4th) 385 at 391-92, Lamer CJC.
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Breach of Fiduciary Obligation to Comply with Terms of Treaty

As the foregoing excerpts from the Commission’s earlier reports imply, athough we consider the
treaties to be the primary source of Canada’ s obligationsin the treaty land entitlement context, we
arealso of theview that “the Crown hasafiduciaryduty to liveuptoitstreaty obligations.” A failure
by Canadato provideaband with itsfull measure of treaty land isabreach of fiduciary duty because
itviolatesthegeneral trust-likeresponsibilitiestha CanadaowesFirst Nationsin mattersconcerning
Indiantitle. However, breach of fiduciary duty constitutesonly analternativebasisfor liability since,
as noted above, the cornerstone of our conclusion regarding liability is that Canadaisin breach of
the terms of Treaty 1.

The fiduciary relationship of Canada and First Nations has been clearly established by an
increasinglylengthy line of cases beginning withGuerinv. The Queen® inwhich the SupremeCourt
of Canadahasrepeatedly recognized thesui generisor “ unigue character both of thelndans' interest
inland and of their historical relationship withthe Crown.”* The effect of these decisionsisthat the
relationship between the Crown and aboriginal peoples is “trust-like” or fiduciary in nature,
particularly in relation to the reservation and protection of treaty lands.

It will berecalledthat, in Guerin, the Musgueam Band surrendered 162 acres of reserveland
tothe Crownfor lesse to agolf club on the underganding that the lease would contain the terms and
conditions that were presented to and agreed upon by the Band Council. The Band later discovered
that the terms of the lease obtained by the Crown weresignificantly different from those the Band
had agreed to and indeed were less favourable. All eight members of the Court found that Canada
had breached its duty to the Band, although Wilson J (Ritchie and Mclntyre JJ concurring) founded
the obligation on trust principl esand Estey J considered the relationship to be one of principal and
agent. However, Dickson J (as he then was), with the concurrence of Beetz, Chouinard, and Lamer

JJ, took a different approach:

In my view, the nature of Indian title and the framework of the statutory scheme
established for disposing of Indian land places upon the Crown an equitable

3 Guerin v. The Queen, [1984] 2 SCR 335, [1984] 6 WW R 481, 13 DLR (4th) 96, [1985] 1 CNLR 120.

% Guerin v. The Queen, [1984] 2 SCR 335 at 387, [1984] 6 WWR 481, 13 DLR (4th) 96, [1985] 1
CNLR 120, Dickson J.
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obligation, enforceable by the courts, to deal with the land for the benefit of the
Indians. This obligation does not anount to a trust in the private law sense. Itis
rather afiduciary duty. If, however, the Crown breachesthisfiduciaryduty it will be
liableto the Indians inthe sameway and to the same extent asif such atrust werein
effect.

The fiduciary relationship between the Crown and the Indians has itsroots
in the concept of aboriginal, native or Indian title. The fact that Indian bands have
a certain interest in lands does not, however, in itself give rise to a fiduciary
relationship between the Indians and the Crown. The conclusion that the Crown is
afiduciary depends upon the further proposition that the Indian interest in the land
is inalienable except upon surrender to the Crown.*

Dickson J continued:

[T]he Indians' interest in land is an independent legal interest. It is not a creation of
either the legidative or executive branches of government. The Crown’s obligation
to the Indians with respect to that interest is therefore not a public law duty. While
itisnot aprivate law duty in the strict sense either, it is nonetheless in the nature of
aprivate law duty. Therefore, inthis sui generisrelationship, it is not improper to
regard the Crown as afiduciary.*

Dickson Jlater added:

TheCrown’ sfiduciary obligationtothelndiansisthereforenot atrust. To say
asmuch is not to deny the dbligation istrustlikein character. Aswould be the case
with atrust, the Crown must hold surrendered land for the use and benefit of the
surrendering Band. The obligation isthus subject to principles very similar to those
which govern thelaw of trusts concerning, for example, the measure of damagesfor
breach. The fiduciary relationship between the Crown and the Indians also bears a
certain resemblance to agency, since the obligation can be characterized asa duty to
act on behalf of the Indian Bandswho have surrendered lands, by negotiating for the
saleor lease of the land to third parties. But just asthe Crown isnot atrustee for the
Indians, neither is it their agent; not only does the Crown’s authority to act on the
Band’ sbehalf lack abasisin contract, but the Band is nat a party to the ultimate sale
or lease, as it would be if it were the Crown’s principal. | repeat, the fiduciary
obligation which is owed to the Indians by the Crown is sui generis Given the

40

Guerin v. The Queen, [1984] 2 SCR 335 at 376, [1984] 6 WW R 481, 13 DLR (4th) 96, [1985] 1

CNLR 120, Dickson J. Emphasis added.
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Guerin v. The Queen, [1984] 2 SCR 335 at 385, [1984] 6 WWR 481, 13 DLR (4th) 96, [1985] 1

CNLR 120, Dickson J.
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unique character both of the Indians interest in land and of their historical
rel ationship with the Crown, the fact that thisis so should occasion no surprise.*?

Six yearslater,inR. v. Sparrow,* decided in 1990, the Supreme Court once again considered
the application of fiduciary principlesto the relationship between Canadaand a member of aFirst
Nation. The case dealt with aboriginal fishing rights — specificaly, whether the restriction in the
federal Fisheries Act regarding the permitted length of a drift net was inconsistent with section 35
of the Constitution Act, 1982, and therefore invdid. In outlining the approach to be taken with
respect to interpreting section 35, Dickson CJ and La Forest J, who co-wrote the decision of the

entire Court, gave a broad interpretation to the fiduciary analysisin Guerin:

In Guerin, supra, the Musqueam Band surrendered reserve lands to the Crown for
leaseto agolf club. Thetermsobtained by the Crown were muchlessfavourablethan
those approved by the Band at the surrender meeting. This Court found that the
Crown owed afiduciary obligation to the Indians with respect to the lands. The sui
generisnature of Indian title, and the historic powers and responsibility assumed by
the Crown constituted the source of such a fiduciary obligation. In our opinion,
Guerin, together with R. v. Taylor and Williams (1981), 34 O.R. (2d) 360, [1981] 3
C.N.L.R.114, ground ageneral guiding principlefor s. 35(1). That is, the Gover nment
has the responsibility to act in a fiduciary capacity with respect to aboriginal
peoples. The relationship between the Government and aboriginals is trust-like,
rather than adversarial, and contempor aryrecognition and affirmation of aboriginal
rights must be defined in light of this historicrelationship.*

The following year, in Ontario (Attorney General) v. Bear Island Foundation,* the Court
offered afurther glimpseinto thefiduciary obligations owed by Canadato itsnativepeoples. Ontario
commenced the proceedings to obtain both injunctive relief and a declaration that, first, the

provincial Crown held clear titleto the lands in question and, second, thelndians had nointerest in

42 Guerin v. The Queen, [1984] 2 SCR 335 at 386-87,[1984] 6 WWR 481, 13 DLR (4th) 96, [1985] 1
CNLR 120, Dickson J.

s R. v. Sparrow, [1990] 1 SCR 1075, [1990] 3 CNLR 160.

a“ R. v. Sparrow, [1990] 1 SCR 1075 at 1108, [1990] 3 CNLR 160, Dickson CJ and La Forest J.

Emphasis added.

® Ontario (Attorney General) v. Bear Island Foundation, [1991] 2 SCR 570, [1991] 3 CNLR 79.
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those lands. The Foundation counterclaimed, seeking a declaration of quiet title on the ground that
the Temagami had abetter right to possession by virtue of their abariginal rightsin the land. The
province responded that the Temagami had no aborigina rights in relation to the land, or
aternatively that any right they might have had was extinguished, either by treaty or by unilateral
act of the sovereign. On these bases, the province had been successfu before both Stede J at trial
and the Ontario Court of Appeal. Speaking per curiam, the Supreme Court of Canadadismissed the
Foundation’s appeal, but, in dicta, observed the following regarding the Crown’s fiduciary
obligations:

It is unnecessary, however, to examine the specific nature of the aborigina right
because, in our view, whatever may have beenthe situation upon the signing of the
Robinson-Huron Treaty, that right was in any event surrendered by arrangements
subsequent to that treaty by whichthe Indians adhered to the treaty in exchange for
treaty annuitiesand areserve. It isconceded that the Crown hasfailed to comply with
some of its obligations under this agreement, and thereby breached its fiduciary
obligations to the Indians. These matters currently form the subject of negotiations
between the parties. It does not alter the fact, however, that the aboriginal right has
been extinguished.*®

Robert Reiter offered this view of the significance of this decision in his text entitled The Law of
First Nations:

The Bear Island case stands as an extension of the concept of fiduciary duty which
was originaly formulated in Guerin. In Guerin, the duty was limited to the
administration of surrendered lands. In Sparrow, a general statement of intent was
made with respect to theCrown’ sobligations asto honouring aboriginal rights. With
Bear Island, the fiduciary concept was extended to include the Crown’s obligation
to honour treaty rights. The honouring of treaty and aboriginal rightsis not a strict
obligation asin the Guerin case, rather, the obligation is extended and underwritten
as apolitical and moral obligation which is now being defined piecemeal through
case law.

The case underwrites treaty rights. Notwithstanding the ruling on the
extinguishment of aboriginal rights through the treaty meking process, the case
provides anew meansfor acquiring Indian objectives, (e.g., on the breach of atreaty
right, the band may, through the enforcement of the fiduciary obligation, acquire an

46 Ontario (Attorney General)v. Bear I sland Foundation, [1991] 2 SCR 570 at 575, [1991] 3CNLR 79.
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interest roughly eguivalent to that associated with aborigina title or may have
specific treaty obligations enforced).*

At the sametime, itisimportant to note that, in a 1994 case — Québec (Attorney General) v.
Canada (National Energy Board)* —the Court also explicitly recognized that therearelimitsonthe
Crown’s fiduciary obligations to Indian bands. Following lengthy public hearings including
extensive submissions by the Grand Council of Crees (of Québec) and the Cree Regional Authority
(the“appellants’), the National Energy Board issued licences to Hydro-Québec to export electrical
power to the states of New York and Vermont. The appellants claimed, among other grounds of
appeal, that the board was an agent of government and a creation of Parliament and thus owed the
appellants, by virtue of their status as aborigind peoples, afiduciary duty extending to the deasion-
making process used in considering applicationsfor export licences. Accordingtothe appellants, this
meant that the board was required to go beyond principles of natural justice by compelling that dl
information necessary for the appellants to make their case against the gpplications be disd osed to
ensuretheir full and fair participation in the hearing process. The appellants further argued that the
Board was obliged to take their best interests into account when making its decision.

On behalf of the entire Court, lacobucci Jrejected these submissions, concluding that, since
the board was a quasi-judicial tribunal, it was not required to make its decision inthe best interests
of the Grand Council and the Regi onal Authority. However, hisreasonsalso applied to thefiduciary

relations of the Crown and aboriginal peoplesin moregeneral circumstances:

Itisnow well settled that thereisafiduciary relationship between the federal Crown
and the aboriginal peoples of Canada: Guerin v. The Queen, [1984] 2 S.C.R. 335.
Nonethel ess, it must be remembered that not everyaspect of ther el ationship between
fiduciary and beneficiary takesthe formof a fiduciary obligation: Lac MineralsLtd.
v. International Corona Resources Ltd., [1989] 2 S.C.R. 574. The nature of the

4 Robert Reiter, The Law of Firg Nations(Edmonton: Juris AnalyticaPublishing, 1996), 255.

8 Québec (Attorney General)v. Canada (National Energy Board), [1994] 1 SCR 159 (hereafter referred
to as the “National Energy Board case”).
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relationship between the parties defines the scope, and the limits, of the duties that
will be imposed.*

The following year, in Blueberry River Indian Band v. Canada (Minister of Indian Affairs
and Northern Developnent) (hereafter referred to in the text as the Apsassin case), the Court
considered the existence of a fiduciary relationship between the Crown and the Beaver Band of
Indiansin the context of an inadvertent surrender of mineral rights during the course of a broader

surrender of reserve land for the settlement of war veterans. In her reasons, McLachlin J asked

whether on the particul ar facts of this caseafiduciary relationshipwas superimposed
on the regime for alienation of Indian lands contemplated by the Indian Act.

Generally speaking, afiduciary obligation arises whereone person possesses
unilateral power or discretion on amatter affecting asecond “peculiarly vulnerable’
person: see Framev. Smith, [1987] 2 S.C.R. 99; Norbergv. WAnrib, [1992] 2S.C.R.
226; and Hodgkinson v. Smms, [1994] 3 S.C.R. 377. Thevulnerable party isin the
power of the party possessing the power or discretion, who isin turn obligated to
exercise that power or disaretion solely for the benefit of the vulnerable party. A
person cedes (or more often finds himself in the situation where someone else has
ceded for him) his power over amatter to another person. The person who has ceded
power truststhe person to whom power is ceded to exercise the powea with loyalty
and care. Thisisthe notion at the heart of the fiduciary obligation.™

Thereasonsof both Gonthier and McLachlin JJsuggestthat, inthe proper circumstances, the Crown
might owe fiduciary duties to aband in the pre-surrender context — in particular, where the band’s
understanding of the terms of the surrender is inadequate, where the conduct of the Crown has
tainted the dealings in a manner that makes it unsafe to rely on the band's understanding and
intention, wherethe band has ceded or abnegated its decision-making authority to or infavour of the
Crown in relation to the surrender, or where the surrender is so foolish or improvident as to be

considered exploitative. Nevertheless, onthefactsin Apsassin, the Court concluded that Canadahad

49 Québec (Attorney General) v. Canada (National Energy Board), [1994] 1 SCR 159 at 183. Emphasis

added.

%0 Blueberry River Indian Band v. Canada (Minister of Indian Affairs and Northern D evelopment),
[1995] 4 SCR 344.

51 Blueberry River Indian Band v. Canada (Minister of Indian Affairs and Northern D evelopment),
[1995] 4 SCR 344 at 371, McLachlin J.
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not breached any pre-surrender fiduciary obligations to the Band. However, the Court did find that
Canada's usua practice was to retain the minera rights when granting title to the surface,
commenting that a reasonable person does not (a) inadvertently giveaway a potentialy valuable
asset that has already demonstrated earning potential or (b) gve away for no consideration that
which it will cost him nothing to keep and which may one day possess value, however remote the
possbility. Canada sfailureto retain the minera rights, or to take available steps to reacquirethose
rights, thus amounted to a post-surrender breach of fiduciary obligation.

In light of the foregoing cases we are secure in concluding that there is a fiduciary
relationship between the federal Crown and the aboriginal peoples of Canada. That being said, we
must acknowledge the comments of lacobucci Jin the National Energy Board case that “not every
aspect of therelationship between fiduciary and beneficiarytakestheform of afiduciary obligation.”
However, given the solemn dbligationsembodied in Canada’ streatieswith FirstNations, and further
given the fundamental importance of the treaties in defining the relationship between Canada and
the Indians, it would seem to follow that the Crown’ s undertaking in the treaties to providereserve

land comprises one aspect of the relationship that takes the form of a fiduciary obligation.

Conduct-Based Breaches of Fiduciary Duty

In the preceding analysis we have discussed how fiduciary obligations owed by Canada to First
Nations arise from the trust-like nature of the relationship between the parties. In this sense of
Canada' sfiduciary duty, the question of breach in the context of allotting reserve land is measured
by the standard prescribed in the treaty. Canadd s historical and legal obligation in thiscasewasto
provide Long Plain with sufficient reserve land to satisfy the Treaty 1 formula of “one hundred and
sixty acres for each family of five, or in that proportionfor larger or smaller families.” The treaty
could not be clearer. Since Canada fell short of the required acreage that fact alone resultsin a
breach of the terms of thetreaty. It also constitutes, as we have concluded, a breach of Canada's
fiduciary duty to live up to its treaty obligaions. The nature of Canada' s conduct, whether
inadvertent or otherwise, isnot asignificant considerationinsimply establishing the existence of the
breach of duty.
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However, quite apart from the duties relating to reserve land arising from treaty and the
general trust-like relationship between Canada and First Nations, it seems clear to us that separate
causes of action for fiduciary breach could arise as aresult of Canada’ s condud in its dealings with
First Nations. Thus, for example, in Guerin, the Crown’ srepresentativeswere held to have breached
afiduciary duty to the Musgueam Band whenthey proceeded with the lease on the termsproposed
by the golf club without referring the question back to the Band for a dedsion. Similarly, in
Apsassin, Canada sfailureto retain theinadvertently conveyed mineral rights, or to reacquire those
rights using available means, amounted to a breach of fiduciary obligation. Although the Court
concluded that fiduciary breaches occurred, in neither case did the breaches stem from Canada’s
failure to comply with theterms of atreaty or other agreement. Rather, those breaches sprang from
Canada’ sfailure to act with the degree of fidelity, honedy, and effort required to satisfy itsduty of
loyalty to the bands in those cases.

It would seem to us to be unnecessary for aFirst Nation to establish a conduct-based breach
of fiduciary obligation to maintain a cause of action for loss of use. Since the falure on Canada' s
part to deliver treaty land in atimely way is certainly a breach of the treaty and arguably also a
breach of the general fiduciary duty owed in relation to Indian title, the cause of action is aready
amply substantiated. Indeed, even if we areincorrect in our conclusionthat afailure to provide the
full measure of treaty land amounts to a breach of ageneral fiduciary obligation, the existence of a
causeof action based upon breach of treaty aloneisincontrovertible. Thus, athird basisfor the cause
of action seems redundant.

We wish to be clear, however, in stating our belief that the full facts of each treaty land
entitlement case, viewed in their proper historicd context, are of fundamental importance in
assessi ng the quantum of compensation to which abandisentitled. Inthat regard, Canada’ s conduct
over the course of theentire historicd time period isespecially relevant. Morewill be said about this
in the portion of our report entitled “ Principles of Compensation.”

Therefore, in this case, given our finding that the facts have already disclosed a breach of
treaty and abreach of Canada’ strust-like obligation to comply with thetermsof Treaty 1, we donot
find it necessary at this point to go into the question of whether Canada’ s conduct amounted to a

further basis for concluding that a breach occurred. Moreover, in light of the parties’ decision to
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proceed by means of the Joint Statement of Agreed Facts and to direct the Commission to refrain
from making further findings of fact, we do not have enough information in any event to conclude
definitively whether Canada’ s actions in setting apart Long Plain’s reserve constituted a conduct-
based breach of fiduciary duty. Subject to our commentsbel ow regarding Canada’ s submissionsthat
the shortfall was inadvertent, we will refrain from making any observations regarding the parties

conduct until the second stage in this inquiry.

Defences
Notwithstanding our view that atreaty |and entitlement shortfall in and of itself givesriseto abreach
of treaty and a breach of fiduciary duty, we must consider certan defences that, in Canada’s

submission, preclude a finding of breach in this case. Essentially, Canada tendersthree defences:

@ that it has not breached Treaty 1 because the treaty does not set any firm time limit within
which treaty land must be set aside;

(b) that there should beno finding of breach if Canada sperformanceismeasured not bytoday’ s
standards but by standards that would have been appropriate in 1876; and

(© that the shortfall resulted from mere inadvertence or *“honest mistake” which should not be
considered sufficient to ground afinding that Canada breached its obligationsto the Band.

We will address each of these defencesin turn.

No Duty to Provide Land at a Specified Date

Canada submits that Long Plain’s position “to a large extent either succeeds or fails on the
characterization of 1876 and whether or not Canada was in breach of a duty a that time.”* In
counsel’s view, the language of Treaty 1 demonstrates that the parties did not intend that Canada
would provide bands with reserve lands at a specified date. Rather, the words “Her Majesty the
Queen hereby agrees and undertakesto lay aside and reserve for the sole and exclusive use of the
Indiansthefollowing tracts’ indicate aneed for future events — specifically, the precise description

of the reserve boundaries by means of a survey, and the acceptance of the reserve by the band —

52 ICC Transcript, October 17, 1997, p. 127 (Perry Robinson).
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before a reserve can be said to have been created.> Canada contends that, (a) since there was no
obligation to set apart reserve lands at a specified date, (b) since it showed that it was ready and
willing to put things right when the shortfall was discovered in the late 1970s, and (c) since it
eventually entered into the Settlement Agreement with Long Plain, there was no breach of any
obligation to the Frst Nation in 1876 or at all.>*

Long Plain dismisses Canada s position as “specious’ and “unseemly.” Instead, the First
Nation counters, the parties more likely intended that the reserve should be creasted as soon as
possible or at least within a reasonable time after the treaty was executed.>

The essence of Canada’ s position asweunderstand itisthat the Crown was not in breach of
either the terms of Treaty 1 or any other obligation or duty to the Band because there was no
requirement in thetreaty to set apart reservelands at any specifieddate. We are not persuaded by this
argument. The process of consummating treati es between Canada and the aboriginal peoples of the
prairies was fundamental to the settlement of the west. We are not prepared to give credence to an
interpretation of thosetreatiesthat would lead to aconclusion that Canadadid not have an obligation
to carry forward with the full implementation of the a locati on of reserve lands in atimely way.
Whether Canada’s response has been “timely” will vary from case to case and may depend in part
on the conduct of the band itself. For example, the Commission is aware of instances where,
following execution of atreaty, members of aband have specifically asked not to have areserve set
apart until some time in the future when they would be ready to settle, or have made no request for
reserveland at all. In such cases, athough theequitable obligation to providetreaty land would have
arisen upon execution of thetreaty, there may wel not be abreach of thetreaty until Canadaisasked
to providetreaty land and failsto do so within areasonable period of time. It also warrantsemphasis
that, in many cases band composition and membership were fluid and, in some cases,
unascertai nable asaboriginal peoplesadaptedto anew agricultural way of lifethroughoutthe course

of the 19th century; in such cases, Canada’ sfailure to deliver the full treaty land entitlement might

5 Submissions on Behalf of the Government of Canada, September 26, 1997, p. 5.

4 Submissions on Behalf of the Government of Canada, September 26, 1997, p. 13; ICC Transcript,

October 17, 1997, p. 135 (Perry Robinson).

% Rebuttal Submissions on Behalf of the Long Plain First Nation, October 8, 1997, p. 18.
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only be disclosed through modern methods of paylist analysis. In other circumstances, Canada has
defaultedinitsobligation to deliver up land in the face of aband’ srepeated requests. Stated simply,
each and every treaty land entitlement case is different and requires adetailed historical review of
the facts giving rise to the claim.

Inthiscase, Canadawas asked to set gpart aseparate reserve for Short Bear and hisfollowers
shortly after the 1876 revision to Treaty 1, and did so. However, although Canada’ sinitial response
to Short Bear's request was timely, its provision of the full measure of treaty land was not. Once it
undertook to set apart areserveit must al so be considered to have undertaken to exercisereasonable
diligence, skill and carein doing so—in 1876. Clearly, the First Nation’ sfull treaty land entitlement
was not set apart at that time, and there is no evidence before usto suggest that Short Bear asked for
anythingless. Indeed, if such arequest had been made, there would undoubtedly be no needfor this
inquiry. That being said, we understand the difficultiesinherent in the land selection processin the
late 19th and early 20th centuries, and we are not suggesting that the sel ection process may not have
taken anumber of years, or even decades. However, Canada’ sfailureto provide the full measure of
treaty land in this case until 118 years after the fact falls short of any reasonable standard of

timeliness.

Performance Not to BeMeasured by Today s Standard

Canadaal so suggeststhat, when the Commission considers the actions of Canada’ s representatives
in 1876, it must assess their use of the annuity paylist to establish the size of IR 6 from the
perspective of 1876 and not with the benefit of hindsight using present-day sophisticated paylist
analysis From the perspective of 1876, Canadainitialy contendsthat no breach occurred. In the
alternative, counsel arguesthat, if abreach did occur, and assuming that loss of useis compensable
under the Specific Claims Poalicy, then the appropriate shortfall population should be 197 because,
according to paragraph 8 of the Joint Statement of Agreed Facts, thisis the figure that surveyor
Lestock Reid apparently derived when he set apart the reserve. In the further alternative, Canada
arguesthat the shortfall population should be 205, reflecting the figure of 223 that formed thebasis

of the 1994 Settlement Agreement lessthe 18 absentees and arrears payees of whom Reid could not

56 Submissions on Behalf of the Government of Canada, September 26, 1997, p. 19.
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haveknownin 1876. According to counsel, Reid  sactions must be evaluated on the basis of whether
he acted with the prudence of a man managing his own affairs.®”

Long Plain in rebuttal submits that the breach was Canada’'s breach and not soldy the
responsibility of Lestock Reid.*® Counsel further arguesthat, “ evenif ... the Band had been provided
with sufficient land for the 209 on thelist in 1876, Canadawould still have breached the treaty and
its fiduciary duty to the band because it had it within its capacity to determine the correct figure
([including] 15 arrears payeesand 3 absentees) and had undertaken to do so to thisvery Claimant.”>®

Moreover, sincethedominion land surveys had already marked out thetownshipsintheLong
Plain area by the time Reid and Short Bear met to select the reserve lands, counsel for the First
Nation asserts tha there never really has been a survey of the Long Plan reserve at all:

What we have instead of —instead of a survey extracting a parcel and identifying it
and confirming it, we have asurveyor goingout and saying with referenceto aprior
existing dominion land survey, these sections will now comprise the reserve. There
never was a survey of the reserve as such, sothereis no date of first survey. That's
onething that goes out the window on the facts of this claim. There sno dateof first
survey. Theremay be adate of location or identification of thereserve, but we cannot
use the traditional language of DOFS....

... back then the only things that were done to establish Long Plain reserve
number 6 were Reid drawing aline on an existing dominion land survey map in
1876;!® and two, this Order-in-Council [PC 2876 dated November 21, 1913] .Y

This Order-in-Council doesn’t even say thisis now areserve. Keep in mind
that what happened in 1872 wasthat the dominion land survey system wasimposed
on this part of the world. A dominion land survey was done, and dl this Order-in-
Council does is remove Long Plain land described under paragraph 2 from the
operation of the Dominion Lands Act. That's all this Order-in-Council does. It
doesn’t declare there’ s areserve. It doesn't creste one. It doesn’t make reference to
theIndian Act. All it saysisthe land, the 17 square miles of Long Plain isremoved
from the operation of the Dominion Land Act....

57 Submissions on Behalf of the Government of Canada, September 26, 1997, p. 19.

8 Rebuttal Submissions on Behalf of the Long Plain First Nation, October 8, 1997, p. 15.

% Rebuttal Submissions on Behalf of the Long Plain First Nation, October 8,1997, p. 17.

60 Dominion Lands Office, Plan of TownshipNo. 10, Range 8, Weg of First Meridian, surveyed by CJ.

Bouchelle, March 1872; approved and confirmed by J.S. Dennis, Surveyor General, June 1, 1873 (ICC Exhibit 6).

&1 Order in Council PC 2876, N ovember 21, 1913 (ICC Exhibit 5).
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... administratively what ishappening in theestablishment of the Long Plain
reserve number 6 is that government is approaching this thing, is approaching the
reserveissue not from the standpoint of performance of aduty to the First Nation, but
just sort of cleaning up administratively how the Dominion Lands Ad is going to
operatein rel ation to this hol e that’s now created by Lestock Reid and Short Bear
having gone out and identified where Long Plain number 6 is goingto be.®

Inour view, the position being advanced by Canadais certainlyrelevant to the determination
of the compensation to which the First Nation is entitled, but it is not relevant to the question of
whether Canadawasin breach of Treaty 1 or in breach of itstrust-like fiduciary obligationsto Long
Plain. In other words, in the second stage of this inquiry, if required to determine compensation,
Canada can argue that damages of a certain quantum do not flow from its failure to allocate the
appropriate quantum of treaty land because Canada “ did not know” that there was an outstanding
entitlement. Canada might even argue that a First Nation’ s entitlement to compensation for loss of
use is circumscribed until such time as Canada knew or should reasonably have known of the
existence of an arguable clam. However, the fact isthat Canadaisin breach of the terms of Treaty
1 becauseit failed to provide the proper quantum of land —whether it knew this or not. The breach
flows from Canada’ sfailureto provide theland, not from its knowledge that it isin default. Thisis
S0, in our view, whether the basis of liability is breach of treaty, breach of fiduciary obligation, or
both.

Onthefactsinthis case, however, we take the view that Canadamust be considered to have
failed in meeting its obligations regardl ess of whether the perspectiveisfrom today or 1876. Paylist
analysisshowsthat the 1876 population of the Long Plain First Nation was 223 (including absentees
and arrears payees), whereas the base paylist popul ation was209. The “reduction exercise” used by
L estock Reid to determine Long Plain’ sshare of the 25 square mileareaunder Treaty 1to bedivided
among Y ellowquill, Short Bear, and the White Mud people under the 1876 revision to Treaty 1
apparently yielded a population of 197 for Short Bear’ s band®® — the figure that Canada suggestsis
the information Rad had when he conducted the survey. The largest number of whom Reid could

62 ICC Transcript, October 17, 1997, pp. 57 and 59-60 (Rhys Jones).

& Joint Statement of Agreed Facts, Long Plain First Nation Treaty Land Entitlement Loss of U se Claim,

August 8, 1997, p. 2, para. 8 (ICC Exhibit 2).
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have known in 1876, according to Canada, was 205, being the treaty land entitlement popul ation of
223 less 18 absenteesand arrears payees of whom Reid could not have known. Y et the areaall ocated
to the Band in 1876 under the Treaty 1 formula of 32 acres per person was 5303 acres — sufficient
land for only 165 people. Thereis no evidence to indicate why only thislimited area was surveyed
or why Canadafailed until the 1970sto identify that a shortfall had ocaurred. Although Reid might
beforgivenfor failing to allocatereserveland for 18 absenteesand arrears payees of whose existence
he was unaware, that does not excuse Canada from reviewing its files to ensure that, in thefirst
instance, Long Plain had received itsfull alotment for those individuals of whom Reid was aware.
Thiswasavery substantial shortfall: it isnot the sort of casereferredto by Juliet Balfour in her letter
of December 17, 1992, to former Chief Peter Y ellowQuill, when she commented that “it is only
through the sophistication of contemporary research that First Nations and governments are even
aware that there may have been a DOFS shortfall.”®

Theonly explanation offered by counsel for Canadaisinadvertenceor “honest mistake,” and
wewill consider that issue shortly. We would emphasize that it remains open to Canadato argue at
the second stage of this inquiry, if required, that its actions in setting apart land for only 165 people
were defensible in the circumstances such that compensation for the breach might be limited in
accordance with the principles we will discuss below.

With regard to the First Nation’s suggestion that there was no first survey, but merely an
identification of reservelandsby referenceto apre-existing dominion land survey, we acknowledge
that there was no survey undertaken specifically for Long Plain. We also recognize that the
commentsin our report on the Kahkewistahaw treaty land entitlement inquiry might be narrowly
construed as requiring a band-specific survey as pat of the processfor creating a reserve.®® That
report dealt with a situation where there was no preceding dominion land survey in relation to the

reserve lands.

64 Juliet Balfour, Negotiator, Treaty Land Entitlement Branch, Indian and Northern Affairs Canada, to

Chief Peter YellowQuill, Long Plain First Nations Tribal Council, December 17,1992, p. 3 (ICC Exhibit 2, Schedule
“G").

& Indian Claims Commission, Kahkewistahaw First Nation Treaty Land Entitlement Inquiry (1998), 6
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However, it isour view that, where adominion land survey has already been undertaken, it
IS not necessary to conduct another survey for Canada and a band to be able to identify the land
desired for the band’s reserve and for the parties to reach a consensus that the land so identified
constitutesthe reservefor the purposes of the treaty. Canadaclearly considered that IR 6 comprised
Long Plain’ sreserve under Treaty 1, as can beseen from the Order in Council removing those lands

from the operation of the Dominion Lands Act:

WHEREA S Subsection (&) of Section 76 of the Dominion LandsAct, 1908, provides
that the Governor inCouncil may withdraw from the operation of the Act, subject to
existing rights as defined or created thereunder, such lands as have been or may be
reserved for Indians.

THEREFORE His Royal Highness the Governor General in Counal is
pleased to Order that the lands comprised withinthe following reserves shall be and
the same are hereby withdrawn from the operations of the Dominion LandsAct....*°

Long Plain’s IR 6 is among the lands enumerated in the Order in Council. Likewise, there is no
evidence before the Commission to suggest that the First Nation has ever disclaimed IR 6 as its
reserve.

Although it isunlikely that the date of a dominion land survey will haverelevance in tams
of establishing a band’ s date of fird survey, tha is not an issue that requires our attention in this
inquiry. All that need be sad hereisthat the fact that Canada did not undertake a separate survey of
the Long Plain reserve should not, in and of itself, be considered a breach of Canada's treaty
obligations to the First Nation.

Mere | nadvertence or Honest Mistake I naufficient to Ground Breach of Duty

In his oral submissions before the Commission, counsdl for Canada stated:

[G]iven that [Lestock] Reid has obviously used such care in the case of Swan Leke
and in White Mud and his figures do add up, we're left with a situation for Long
Plain where there’ s no real explanation why he provided an amount of land that’s

&6 Order in Council PC 2876, N ovember 21, 1913 (ICC Exhibit 5).
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even lessthan the 197 figurethat he was obviously using.... [T]here’ sno suggestion
at al of negligence per se in the carrying out of their duty. It just appears to be a
mistake, and | suggest that there are legal consequences tha flow from that.®’

What are those consequences? Counsel argues that, should the Commission conclude that Canada
has failed through mistake or inadvertence to provide Long Plain with the full measure of itstreaty
land entitlement, such a finding may be i nsufficient to establish a breach of duty.®® In counsel’s
submission, based onfiduciary principlessaid to have been established in Apsassin, “ absent any lack
of the exerciseof ‘due care, consideration and attention’” on Canada s part, mere inadvertence and
alack of knowledge that the “best interests’ of a First Nation may have been compromised may not
be enough to warrant a finding that there has been a breach of duty.®® Counsel contends that the
shortfall in this case was inadvertent, and because Canada only learned of the shortfall in the 1970s
and then proved itself ready and willing to fulfill its obligations, there was no breach of Canada's
duty to provide reserve land.” By way of contrast, had Canada refused to negotiate when it became
aware of the shortfall, counsel conceded that such refusal “would have constituted a breach.” ™
Long Plain counters that, despite Canada s suggestion that the shortfall occurred as aresult
of inadvertence, “the fact is that thereis no written record of why Reid used the population figure
of 197.”" Since Canada was obliged by the treaty to provide Long Plain with its full measure of
treaty land, it is not appropriate, in counsel’ s submission, to say that there is no breach unless the
First Nation discoversthe failure to paform and asks Canada to rectify it.”* Moreover, the First

Nation contends that Canada has had anumber of opportunities to determine the accuracy of Long

&7 ICC Transcript, October 17, 1997, pp. 123 and 125 (Perry Robinson).

68 Submissions on Behalf of the Government of Canada, September 26, 1997, p. 14.

69 Submissions on Behalf of the Government of Canada, September 26, 1997, p. 16.

o Submissions on Behalf of the Government of Canada, September 26, 1997, p. 16.

n ICC Transcript, October 17, 1997, p. 126 (Perry Robinson).
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Plain’s reserve allotment and its failure to do so amounts to a “reckless or callous disregard of its
duty.”™

The Commission notes in Canada s submission the statement that, absent any lack of due
care, consideration and attention by the fiduciary, alack of knowledge that the best interests of a
First Nation may have been compromised may be insufficient to ground afinding of breach of duty.
Aswe have aready observed, we have no evidence before us to suggest that Short Bear asked for
anything less than the full allotment of reserveland for hisband under Treaty 1 in 1876. That being
so, Canada asks us to conclude that, because the land allocations to the other two factions of the
Portage Band indicate that Reid did exercise due care, consideration, and attention in those cases,
thefailureto provide Long Plain with itsfull allotment of treaty land must have resulted from mere
inadvertence. We take Canada s position to be that Reid’ s error was merely inadvertent because he
was exercising due care, consideration, and attention, whereas the same error in the absence of such
due care, consideration, and attention might amount to a remediable breach.

However, regardliess of the degree of Reid's care, consideration, and attention, Canada's
submissions on this point still do not come to grips with the simple fact that, following the survey,
Long Plain was | eft with ashortfall of treaty land. In our minds, that constitutes a breach of trezaty.
Conduct per seisnot relevant to the issue of whether the obligation to provide treaty land under the
terms of the treaty has been satisfied. Expressed in another way, it isour conclusion that Canadais
in breach of theterms of atreaty if it hasfailed to deliver the appropriate quantum of land to which
aFirst Nation is entitled under the terms of atreaty within a reasonable time of being asked to do
so. That Canada may be unaware of ashortfall in the land allocated cannot vitiate the fact that
Canadaisin breach of the terms of the treaty. Smilarly, the fact that Canada may have avery good
explanation asto why the land has not been allocated does not mean that Canadais not in breach of
thetreaty or liablefor damages or compensation flowing from that breach. The breach residesin the
fact that the appropriate amount of land has not been provided in atimdy way in accordancewith

the terms of the treaty. We therefore rejedt Canada’ s argument on this point.

I Rebuttal Submissions on Behalf of the Long Plain First Nation, October 8, 1997, pp. 12-13.
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That being said, if we were required to make a determination based solely on the Joint
Statement of Agreed Fects, wewouldlean to the conclusion that someform of conduct-based breach
of Canada’s fiduciary obligations to the First Nation may have occurred, having regard for the
extensive size of the shortfdl in this caseand the absence of any explanation. However, we see no
evidence at this point to support Long Plain’s argument that Canada callously and recklessly
disregarded the First Nation’s interests. True, Canada may have failed to exercise proper skill and
carein setting apart the reserve, but thereis no evidence before the Commission to suggest that the
failureto provide Long Plain with itsfull measure of treaty land arose as aresult of recklessness or
any deliberate attempt to cheat the First Nation out of its proper entitlement. We see a distinction
between Long Plain, which never received itsfull treaty land entitlement, and bands that may have
received their full entitlements at the outset but then lost them through deliberate malfeasance by
Canada s agents, such as we saw in the Kahkewistahaw and Moosomin surrender inquiries.

Nevertheless, we agree with counsel for Canada that, if the shortfall occurred because of
inadvertence or honest mistake, as opposed to negligence or some degree of mala fides, then there
are legal consequences. However, those consequences do not relate to the question of whether a
breach occurred. Thereal significanceof thedistinction between* conduct-based” fiduciary breaches
on the one hand and breaches of treaty and “treaty-based” fiduciary breaches on theother liesnot in
the question of liability, as Canadawill beliablein either event, but in the level of compensation to
which the First Nation will be entitled, as we will discuss below.

In thisregard, weare mindful of thenecessity of examining each case on its own facts, and
our experience has shown that each treaty land entitlement case must be scrutinized with specific
regard to the conduct of both Canada and the band vis-a-visthe setting aside of reserve lands. Thus,
for example, compensation for lossof use may vary widely between, on the one hand, casesinwhich
the shortfall arose from some deliberate or reckless conduct on Canada’s part, and, on the other,
purely “research-driven” claims — situations inwhich Canada appeared to provide sufficient land
for the members of aband based onthe paylistintheyear of first survey, but where later research
has uncovered absentees or others of whom Canada could not have known at the time of survey and
for whom no land has ever been set aside Inthe middleisagray areain which the present case may

well fall, where Canada may not have realized there was a shortfall but perhaps should have.
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For the moment, the Commission simply concludes that, as aresult of Canada s failure to
fulfill itstreaty obligations, Long Plain has endured a shortfall initsallocation of treaty land. In our
view, the First Nation has a valid claim, not only for the full quantum of treaty land but also for
compensatory damagesor restitutionary compensation flowing fromthe shortfall. Thequantification
of that entitlement is, however, very much at issue. For the moment, we conclude only that Canada’ s
breach of treaty and fiduciary duty givesrise to alawful obligation that invokes the compensation
provisions of the Specific Clams Policy, and that |oss of use istosome extent availalle asapart of
that lawful obligation.

L oss of Use as Head of Damage Rather than Separate Claim

Thereisone other position advanced by Canada that requires comment at thistime. In the course of
Canada s negotiation of the Settlement Agreement and, to a lesser extert, in the course of this
inquiry, Canada has taken the position that Long Plain’s loss of use claim is separate and distinct
from the treaty land entitlement daim that was acoepted for negatiation in 1982. In other words,
Canada sought to impose upon the First Nation a requirement to advance this loss of use claim
through the specific claims process asanew matter requiring a separate acceptance for negotiation.

This position was clearly expressed in Juliet Balfour’s letter of December 17, 1992:

First, loss of use will not be considered as a separate head of damage or
compensation in the negotiation and conclusion of a TLE claim. If a First Nation
believes it has grounds for a loss of use claim, it has to be pursued as a separate
matter. Thisis a policy position of the Specific Claims/Treaty Land Entitlement
Branch which has been consistently followed acrossthe west. Thispolicy will not be
changed in the case of your claim....”

Similarly, Al Gross stated on February 23, 1993:

I8 Juliet Balfour, Negotiator, Treaty Land Entitlement Branch, Indian and N orthern Affairs Canada, to

Chief Peter YellowQuill, Long Plain First Nations Tribal Council, December 17,1992, p. 1 (ICC Exhibit 2, Schedule
“G"). Emphasis added.
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During our recent TL E negotiations you rased the issue of compensation for loss of
use for the shortfall acreage. We responded by indicating that Canada, based onits
review of the law applicabletoa TLE claim, isof the view that loss of useis not a
proper itemfor negotiation in the context of the TLE claim Thisis consistent with
our position in the recently concluded framework agreement in Saskatchewan.”

The same position was repeated by Bruce Hilchey on March 18, 1993:

At our meeting with you on January 20, 1993, the Federal TLE negotiating team
verbally provided to the Band the proposed settlement which our team was prepared
torecommendto our Minister tofully andfinally satisfythe Band’ soutstanding TLE.
However, at that meeting, you argued that loss of use should be considered in any
settlement. In response, we explained our position on loss of use based on the legal
advicewe had received. Our position wasand still isthat |ossof use must beactudly
proven based on legal principles, and this must be done separately from the TLE
claim.”

In the Commission’s view, loss of use is a head of damage that must be considered in the
context of the treaty land entitlement claim from which it springs. Generally speaking, it is not a
separate claim or lawful obligation. It arises out of the same factual circumstances as atreaty land
entitlement claim and therefore should not require a separate acceptance for negotiation by Canada.
In the present case, Canada acknowledged the outstanding treaty land entitlement of the Long Plain
First Nation in Minister John Munro’s 1982 letter, and nothing further should be required for loss
of useto be included as an item of negotiation. We consider it inappropriate for Canadato require
theFirst Nation to submit anew claimfor independent review and acceptancefor negotiationin such
circumstances. If, after confirming that aFirst Nation has an outstanding treaty land entitlement,
Canadatakes the position that loss of use is not compensable on the facts of agiven casg it should
be open to the First Nation to proceed directly to the Indian Claims Commission on the basis that
it “ disagrees with a decision of theMinister with respect to the compensation aiteriathat apply in

the negotiation of a settlement.”

76 Al Gross, Director, Treaty Land Entitlement Branch, Indian and Northern Affairs Canada, to Chief

Peter Y ellowQuill, Long Plain First Naions Tribal Coundil, February 23, 1993, p. 1 (ICC Exhibit 2, Schedule“H").
Emphasis added.
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PRINCIPLES OF COMPENSATION
The Commission has concluded that, until the 1994 Settlement Agreement resolved the issue of
treaty land entitlement, Canadawasinbreach of theteems of Treaty 1 vis-&visthe Long Plain First
Nation because Canadafailed to allocate in atimely way thefull quantum of land required under the
termsof that treaty. Canadamay dso have beenin breach of itsfiduciary duty to “liveup toitstreaty
obligations.” Inour view, Canadawas obliged, at aminimum, to fulfill thetermsof Treaty 1 through
the delivery of the full complement of land to which the First Nation was entitled. The essential
guestion that followsisthe compensation to which theFirst Nationisentitled asaresult of Canada’s
delay. We have not been called upon in this inquiry to actually fix the amount of compensation
payable, if any, but rather to address the general principlesthat apply in such a determination.
Our analysismust, by definition, begin with the Specific Claims Policy which setsforth the

following general rule:

Asageneral rule, aclaimant band shall be compensated for the lossit hasincurred
and the damages it has suffered as a consequence of the breach by the federa
government of its lawful obligations. This compensation will be based on legal
principles.”

In this case the loss claimed to have been incurred is loss of use, and the Commission has
already concluded that the First Nation has established the va idity of its claiminterms of liability.
As to whether loss of use is compensable in law, reference may be made at the outset to the

following statement of principle by S.M. Waddams in The Law of Damages:

Many kinds of legal wrongs cause aloss of property tothe plaintiff. Thecommonest
cases are negligence, destruction of goods, conversion, non-delivery by asdler, and
loss by a carrier or bailee. Classified as legd wrongs, theseinstances seem to have
littlein common, crossing the borderline between contract and tort, negligence and
trespass, and sale and service contracts. However, from the point of view of
compensation, they all raise asingleissue: how to provide inmoney a substitute for
property that the plaintiff does not have, but wouldhave had but for the defendant’ s
wrong.

Itiscommon in such cases that the plaintiff complains not only of the loss of
property but also of the loss of its use. Had the wrong not been done, the plaintiff
would have had, at the time of the complaint, not only capital wealth represented by

I Outstanding Business, 30; reprinted (1994), 1 ICCP 171 at 184. Emphasis added.
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the property, but an accr etion toweal th repr esented by profitable use of the property.
It is often difficult, as the subsequent discussion will show, to draw a clear line
between these two claims, for the capital value of property reflects the vdue of its
anticipated use. Thus, if instant reparation could be madefor the plaintiff’ sloss, and
a perfect substitute instantly acquired, therewould never be aclaim for loss of use.
But reparation for legal wrongs is never made instantly, and substitutes are rardy
perfect. Consequently, compensation may be usefully regarded as containing two
elements: a substitutefor loss of the val ue of the property and a substitute for theloss

of the opportunity touseit.”

Itissignificant that courts of equity havelonghad therequisite jurisdiction to direct spedfic

performanceand to award damages, either in addition to or in substitution for specific performance.

In the narrow context of a failure to ddiver up real property, that jurisdiction to award damages

extends to both damages arising from a deficiency in the quantum of land provided and damages

flowing from | ate performance. The concept thereat work isno different inimport from that referred

to by the shorthand term loss of use in treaty land entitlement daims.

It isalso important to note that the leading casein relation to fiduciary obligations—Guerin

— itself discloses that the courts are prepared to grant compensation for loss of use or lost

opportunity. There, Collier Jat trial awarded the Musqueam Band compensation of $10 million, a

result that met with the approval of Dickson and Wilson JJ on the ultimate appeal to the Supreme

Court of Canada. Wilson J stated:

It seemsto methat what thetrial judge was doing once herejected the value of agolf
club lease (either the one the Band autharized or one which could be described
objectively as“fair”) asthe value against which the Band’ sloss was to be measured
wasto put avalue as of the dae of trial onthe Band’ slost opportunityto develop the
land for residential purposes and assess the Band's damages in terms of the
difference between that figure and the value of the golf club lease. Is this a proper
approach to compensation for breach of trust?

Sincetheleasethat was authorized by the Band wasimposdbleto obtain, the
Crown'’ sbreach of duty in this casewas not infailingto leasetheland, but inleasing
it when it could not lease it on the terms approved by the Band. The Band was
thereby deprived of itsland and any use to whichit might have wanted to put it. Just
asit isto be presumed that abeneficiary would have wished to sell his securities at
thehighest priceavailable duringthe period theywerewrongfully withheld from him

» S.M. Waddams, The Law of Damages, 2nd ed. (Aurora, Ont.: Canada Law Book Inc., 1991), 1 1.10

and 1.20. Emphass added.
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by the trustee (see McNelil v. Fultz (1906), 38 S.C.R. 198,) so aso it should be
presumed that the Band would have wished to develop its land in the most
advantageous way possible during the period covered by the unauthorized lease. In
this respect aso the principles applicable to determine damages for breach of trust
areto be contrasted with the principles applicable to determine damages for breach
of contract. In contract it would have been necessary for the Band to prove that it
would have developed the land; in equity a presumption is made to that effect: see
Waters, Law of Trustsin Canada, at p. 845.

| cannot find that the learned trial judge committed any error in principlein
approaching the damage issue on the basis of a lost opportunity for residential
development &°

Dickson J concurred that the judgment of Collier J disclosed no error in principle®
Justice Wilson’ sdecisionto apply principlesof restitution to compensatetheBand for itslost
opportunity was described by McLachlin Jin these terms in Canson Enterprises Ltd. v. Boughton

& Company:.

Applying the reasoning of restitution, Wilson J. concluded that the Crown in failing
to consult the Band and obtain further instructions on the lease had committed a
breach of trust. The Crown was required to compensate the Band for the value of
what was lost because of the breach, namely, the opportunity to enter into a more
favourable arrangement. The value of this lost opportunity was based not on the
common law tort or contract measure of what might have reasonably been foreseen
at the time, but on the equitable approach of looking at what actually happened to
valuesin later years.®

It can thereforebe seen that thereisastrong basisfor concluding that, as amatter of legal principle,
compensation for lost opportunity or loss of useis avalablein casesin which Canada has deprived
aband of the use of its reserve entitlement over an extended period of time.

That being said, Canada contends that there are several bases on which Guerin can be

distinguished from the inquiry at hand. We disagree. First, as we have seen, counsel for Canada

8 Guerin v. The Queen, [1984] 2 SCR 335 at 359, 362-63,[1984] 6 WWR 481, 13DLR (4th) 96, [1985]
1 CNLR 120, Wilson J. Italic emphasis added.

81 Guerin v. The Queen, [1984] 2 SCR 335 at 391, [1984] 6 WWR 481, 13 DLR (4th) 96, [1985] 1
CNLR 120, Dickson J.

8 Canson Enterprises Ltd.v. Boughton & Company, [1991] 3 SCR534 at 551, McL achlin J. Emphasis
added.
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argues that it is important to the First Nation to characterize Canada’s duty in this case as
“fiduciary,” as it was in Guerin, to make any breach of duty “readily discernible” and to import
equitableprinciplesregarding the assessment of damages.®® Theimplication of Canada’ ssubmission
isthat different standards of conduct and principles of compensation apply to a“mee” breach of
treaty than to abreach of fiduciary obligation. Given that the Commission hasal ready concluded that
Canada shreachinthiscaseconstituted both a breach of treaty and abreach of fiduciary obligation,
this alleged distindion presumably falls away. However, as wewill discussbelow, even if we are
wrong in concluding that the breach of treety inthis case dso amounted to a breach of fiduciary duty,
we nevertheless consider that breaches of treaty also attract the equitable jurisdiction of the courts.

Second, Guerin dealt with loss of use in the context of a surrender rather than in the
circumstancesof atreaty land entitlement shortfall. Reserveland that had been specifically alocated
to the Musgueam Band wasgiven up for the purpose of thelong-term lease to the golf club, whereas
inthe present caseL. ong Plainnever received the shortfall landin thefirst place. For its part, Canada
attaches considerable significance to thisdistinction, aswewill discuss below. However, we do not
believe that there is any conceptual difference between a treaty land entitlement shortfall and a
surrender in rdation to the principles of compensation that govern aloss of use claim.

Third, the courts in Guerin based liability on the failure of the Crown’s representatives to
return to the Musgueam Band to discuss the terms of the leasing counter-proposd that were less
favourablethanthetermspreviously approved by the Band; instead, those representatives mistakenly
concluded that it was within the Crown’ s discretion to decide what was in the best interests of the
Band — without consulting Band members, and knowing that the Band had not approved the terms
of the counter-proposal. There was thus an element of moral failure on the part of the Crown’s
representativesin Guerinthat, in the absence of further evidence, we cannot conclude existed inthis
case. Indeed, counsel for Canadacontends, aswewill see, that thefailureto provide Long Plainwith
itsfull measure of treaty land inthis case resulted from mereinadvertencerather than any deliberate,
reckless, or other wrongdoing by Canada’ sagents. Inthe Commission’ sview, any such differences,
if found to be material following afull review of thefacts, are relevant in determiningthe guantum
of compensation to be awarded but not in deciding whether loss of use iscompensablein the first

place.

83 Submissions on Behalf of the Government of Canada, September 26, 1997, pp. 10-11.
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Wewill now consder these points morefully.

Characterization of the Breach in Assessing Compensation

Aswehave seen, according to counsel for Canada, thereasonswhy it isimportant to the First Nation
to characterize Canada' s duty in this case as fiduciary are first, to make any breach of the duty
“readily discernible,” since the higher standard of duty required of afiduciary will beimposed, and,
second, to import principles of fiduciary law regardingthe assessment of damages.®* Looking at the
first of these arguments, we acknowledge that, at a conceptual level, a fiduciary may have to meet
ahigher standard than an individual who, although owing a duty, does not bear thefiduciary |abel.

However, in the case of a shortfall of treaty land, the duty is clearly spelled out in the terms
of the treaty. Characterizing that duty as “fiduciary” does not change the nature of the obligation —
namely, to provide a band with its full entitlement of treaty land in atimely way. Arguably, the
standard of duty expected of Canadain fulfilling the terms of itstreatiesis higher than the standard
of duty required of Canadaas afiduciary—the obligation expressed inthetreaty isabsolute, whereas
the duty owed by afiduciary is often expressed as one that demands only fidelity, honesty, and best
efforts.

Asfor the argument tha it is necessary to characterize Canada’ s duty asfiduciary to permit
the Commission to import equitable principles of compensation to the assessment of damages, we
strongly disagree. In our opinion, the remedies available in circumstances involving a treaty land
entitlement shortfall — regardless of whether that shortfall is characterized as a breach of treaty or
abreach of fiduaary obligation — must reflect the full equitable jurisdiction of the superior courts
inthis country.

We have already observed the Supreme Court of Canada’ s repeated recognition of the sui
generisor “unigue character both of thelndians' interest in land and of their historical relationship

with the Crown.”®® In thiscontext, it seems clear that avalid clam by an Indian band with regard to

84 Submissions on Behalf of the Government of Canada, September 26, 1997, pp. 10-11.

8 Guerin v. The Queen, [1984] 2 SCR 335 at 387, [1984] 6 WW R 481, 13 DLR (4th) 96, [1985] 1
CNLR 120, Dickson J.
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ashortfall in the allocation of its reserve lands constitutes a sui generis, enforceable obligati on. It
Isour view that, at law, such aclaimisclearly on a higher plane than a contractual obligation, but
even if it amounts to a mere contractual obligation, it will attract the intervention of the courts of
equity. We have no doubt that this type of obligation, being equitable in nature, can be enforced by
the courts, either through an award of specific performance or, in circumstances in which specific
performance may not be available, an award of, first, compensatory damagesin lieu of the shortfall
land, and, second, compensatory damagesfor | ate performance. Oneway —although not the onlyway
— of measuring the latter form of damages is by means of a loss of use analysis. Ultimatdly,
regardlessof whether we conclude that the shortfall inthe present caseamountsto abreach of treaty
or abreach of fiduciary duty, Canada’ s lawvful obligation will be measured as the compensation or
damages that a court can award under generd principlesof lawv and equity.

Theleading casefrom the Supreme Court of Canada— Canson Enter prises— provides very
clear guidance on how that compensation should be calculated. It also demonstrates how the law
relating to equitable compensation has evolved since Guerin. In Canson Enterprises, the Court
addressed the question of compensation for which a solicitor should be liable when, in preparing a
conveyance for atransaction, he failed to advise the purchasers of a secret profit made on a*“flip”
of the property in an intermediate transaction. The evidence showed tha the purchasers would not
have purchased the property had they been fully apprised of the situation. Following the purchase,
the purchasers proceeded to develop the property but suffered substantial losses when piles
supporting awarehouse forming part of the devel opment began to sink, causing extensive damage
to the building. When the soils engineers and the pile-driving company proved unable to cover the
purchasers’ losses, the purchasersdefaulted ontheir mortgage and the mortgage company forecl osed.
The purchasers commenced an action against the solicitor, aleging that the failure to disclose the
secret profit wasactionable asdeceit or breach of fidudary duty, and claiming that the solicitor must
compensate for all the losses suffered, including those arising from the breaches by the soils
engineersand the pile-drivingcontractor. However, theseintervening breaches resulted in damages
that the courts at all levels were reluctant to attribute to the conveying solicitor’ s failure to advise
the purchasers of the profit made on the “flip” sae.

At the Supreme Court of Canada, LaForest Jpenned the plurality decision on behalf of four

of the eight presiding justices, with Stevenson J adding afifth concurring voicein separate reasons
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for judgment. LaForest J considered the solicitor’ s breach of fiduciary duty to be similar to the tort
of deceit, and acoordingly concluded that the purchasers would be adequatdy redressed by
calculating compensation in acocordance with tort principles — which, in deceit, “are considerably

more liberal than normal tort or contract damages in that unforeseeable and foreseeable damages
are awarded.”® He wrote:

[I]n this particul ar arealaw and equity have for long been on the same course and
whether one follows the way of equity through a flexible use of the relatively
undeveloped remedy of compensation, or the common law’s more developed
approach to damages is of no great moment. Where “ the measure of duty is the
same” , thesamerule should apply.... Only when ther e are different policy objectives

should equity engage in its well-known flexibility to achieve a different and fairer
result.?’

Clearly, La Forest Jrecognized the difference between the flexibility of equity, with itsfacility to
deviseremediesthat effect restitution, and “the morerestrictiveaimsof thecommonlaw inawarding
damagesfor tort or breach of contract.”®® However, he considered that there are situationsin which

policy demands the application of equitable remedies:

Whereasituation requiresdifferent policy objectives, then the remedy may befound
in the system that appears more appropriate. This will often be equity. Itsflexible
remedies such as constructive trusts, accournt, tracing and compensation must
continue to be moulded to meet the requirements of fairness and justice in specific
situations.®

Later, in Hodgkinson v. Smms, La Forest J further daborated on his comments in Canson

Enterprises:

8 Alan Pratt, “Fiduciary Principles and the Compensation Guidelines of ‘Outstanding B usiness,’”

unpublished paper, Toronto, January 1992, p. 13.

&7 Canson EnterprisesLtd.v. Boughton & Company, [1991] 3 SCR 534 at 586-87, LaForest J. Emphasis

added.

&8 Alan Pratt, “Fiduciary Principles and the Compensation Guidelines of ‘Outstanding Business,’”

unpublished paper, Toronto, January 1992, p. 15.

8 Canson Enterprises Ltd. v. Boughton & Company, [1991] 3 SCR 534 at 588, La Forest J. Emphasis

added.
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Canson held that a court exercising equitable jurisdiction is not precluded from
considering the principles of remoteness, causation, and intervening act where
necessary to reach ajust and fair result. Canson does not, however, signal aretreat
from the principle of full restitution; rather it recognizes the fact that a breach of
fiduciary duty can take a variety of forms, and as such a variety of remedial
considerations may be appropriate....

Put another way, equity is not so rigid as to be susceptible to being used as
avehicle for punishing defendants with harsh damage awards out of all proportion
to their actual behaviour. On the contrary, where the common law has developed a
measured and just principle in response to a particular kind of wrong, equity is
flexible enough to borrow from the common law. As | noted in Canson, at pp. 587-
88, this approach is in accordance with the fusion of law and equity that occurred
near the turn of the century under the auspices of the old Judicature Acts... Thus,
properly understood Canson stands for the proposition that courts should strive to
treat similar wrongs similarly, regardless of the particular cause or causes of action
that may have been pleaded *°

McLachlinJin Canson Enterprises (Lamer CJand L’ Heureux-Dubé concurring) agreed in
the result but on different grounds. She concluded that, because fiduciary duties spring from trust
principles, very different considerations apply in awarding compensation for equitable breaches as

opposed to damages for breaches at common law. As McLachlin J stated in that case:

My first concern with proceeding by anal ogy with tort isthat it overlooksthe unique
foundation and goal sof equity. Thebadgsof thefiduciary obligation and therationale
for equitable compensation are distinct from the tort of negligence and contract. In
negligence and contract the parties are taken to be independent and equal actors,
concerned primarily with their own self-interest. Consequently the lav seeks a
bal ance between enforcing obligations by awarding compensation and preserving
optimum freedom for those involved in the relationship in question, communal or
otherwise. The essence of a fiduciary relationship, by contrast, is that one party
pledges itself to act in the best interest of the other. The fiduciary relationship has
trust, not self-interest, at its core, and when breach occurs, the balance favours the
person wronged. The freedom of the fiduciary is diminished by the nature of the
obligation he or she has undertaken — an obligation which “betokens loyalty, good
faith and avoidance of a conflict of duty and self-interest”: Canadian Aero Service
Ltd. v. O'Malley, [1974] S.C.R. 592, at p. 606. In short, equity isconcerned, notonly
to compensate theplaintiff, but to enforce the trust which is at its heart.*

0 Hodgkinson v. Simms, [1994] 3 SCR 377 at 443-44, La Forest J.

o Canson Enterprises Ltd. v. Boughton & Company, [1991] 3 SCR 534 at 543, McLachlin J.



Long Plain First Nation Loss of Use Inquiry Report 59

In Justice McLachlin’s view, equity’s added objective of ensuring that fiduciaries ae “kept up to
their duty” means that attempts to effect restituti on through equitable compensation require an
approach that is different from damagesintort or contract, which simply seek to recover actual and

reasonably foreseeable damage® She concluded:

[ T]he better approach, in my view, isto look to the policy behind compensation for
breach of fiduciary duty and determine what remedieswill best further that policy.
In so far asthe same goals are shared by tort and breach of fiduciary duty, remedies
may coincide. But they may also differ.®®

From the foregoing authorities, the Commission derives the principle that, regardless of
whether the starting poirt is law or equity, it is necessary to look to the underlying policy behind
compensating Long Plain for Canada' s breach of treaty and determine what remedies will best
further that policy. Although McLachlin and La Forest JJ in Canson Enterprises and Hodgkinson
differed on whether the appropriate starting point should be law or equity, they agreed that, where
the policy objedivesrequire, equitable remedies may be usedand moul ded to meetthe requirements
of fairnessin agiven case.

Accordingto LaForest J, in the case of atrust-based relationship, the trustee’ sobligation is
to hold the res or object of the trust for hisbeneficiary. On breach, the concern of equity isthat the
res be restored to the beneficiary or, if that cannot be done, to afford compensation for what the
object would be worth. Similarly, if in the case of a breach o fiduciary duty there is a specific
property or proprietary interest that can be restored, restitutionary principles and remedies such as
constructive trust can be applied to require the fiduciary to restore the property or interest to the

beneficiary and to account for the profitswrongly obtained by thefiduciary. Wherethefiduciary has

92 Alan Pratt, “Fiduciary Principles and the Compensation Guidelines of ‘Outstanding Business,’”

unpublished paper, Toronto, January 1992, p. 17.

%8 Canson Enterprises Ltd. v. Boughton & Company, [1991] 3 SCR 534 at 545, McLachlin J.
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received some benefit, that benefit can be disgorged.”* We see no reason why the same equitable
pri nci ples shoul d not be applied in the case of abreach of treaty.

However, where thereisno specific property that can berestored but there has been abreach
of duty, the concern of equity istoascertain the loss resulting from that breach. A court, exercising
itsequitablejurisdiction, caninlieu of restitution still award compensationto remedy that |oss. What
islost asaresult of the breach can include not only the val ue of an asset, but also thelost opportunity
to usethe asset profitably while the beneficiary has been deprived of it. In the Commission’ s view,
there is nothing conceptually to distinguish “lost opportunity” as contemplated by Wilson and
Dickson JJ in Guerin and by McLachlin J in Canson Enterprises from the sort of loss of use
contemplated by the parties under Article 1.1(f) of the 1994 Settlement Agreement. We conclude,
therefore, that equitable compensation for |oss of use may be awarded as amatter of legal principle
where the Crown owes an outstanding lawful obligation to an Indian band arising from a shortfall
inthe d locati on of reserve land under tregty.

We turn now to the second basis on which Canada seeks to distinguish Guerin.

o Long Plain argues that Canadahas benefited from its breach by failing to remove the shortfall lands

from the operation of the Dominion Lands Act:

By not so removing it, Canadawas able to procure a benefit from it by patenting it and selling it or by
transferringit to Manitoba under the NRTA [Natural Resources Transfer Agreement] and therefore
the Crown in its duel [sic] aspect also procured the benefit of all forms of municipal, property, and
income taxation. Bona fide purchasersfor value without notice subsequently profited from land the
Claimant says should have been reserved for them [sic] since 1876.

We do not view this submission as a request that these “profits” be disgorged; rather, in the context within which this
statement was made, we consider that Long Plain was merely attempting to establish further evidence of Canada’ s breach
of itsfiduciary obligationsto the First Nation. The real remedy being sought by Long Plain is compensation for the loss
of use of the shortfall lands based on the highest and best use of those lands since 1876, and therefore we will not
comment further on the disgorgement remedy unless it is raised in the second stage of this inquiry, if convened, to
consider the quantum of compensation owing by Canada to the First Nation.
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Need for a Specific Parcel of Land

Aswe have seen, one of the mgjor thrusts of Canada s position in thisinquiry isthat loss of useis
not payable where there is no specific parcel of land in relation to which the calcul ation of |oss of
use can be applied. According to counsel, the exercise of calculating such loss using a hypothetical
parcel of land is so speculative that a court would refrain from doing so.

Long Plain’s response to this position is that the shortfall lands ae not just identifiable but
can be specifically identified as sectionswithin townships 9 and 10, range 8, west of primemeridian.
Indeed, inits rebuttal submission, the First Nation contendsthat the most likely lands are sections
28 and 29 lying west of the Assiniboine River and adjoining the south boundary of the original
reserve, as well as the adjacent section 27 on both sides of the river (see map 2 on page 64).

With al due respect to counsel for the First Nation, based on the evidence before us we
cannot conclude that sedions 27, 28, and 29 were more or lesslikely to have been selected as
additional reserve lands than any of the other 11 sections of land that borde the north and west
boundaries of IR 6. Indeed, we feel quite confident inobserving that the portion of section 27 lying
acrossthe Assini boi neRiver to the east was, if anything, decidedly lesslikely to have beenincluded
in the reserve than any of the land bounding the north, west, and south boundaries of the reserve.
Thereisno evidence before usto suggest that any part of IR 6 has ever been situated on the east side
of the Assiniboine River. Therefore, asuggestion that additional reserve landswould have been set
gpart there |l acks credibility.

We think it more likely that the 1877 acres, whether configured as sedions or quarter
sections, would have been drawn from the 8640 acres within the roughly 13%2 sections of land
adjacent to the reserve's inland boundaries, and possibly within the additional 1280 acres lying
within the two additional sectionslying diagonally adjacent to the northwest and southwest corners
of the reserve. Which of these lands would have been selected would have depended on the
characteristics of the individual parcels and the needs and desires of the Band in 1876.

That being said, we believe that, by making reasonabl e assumptionsregarding the nature of
the additional reserve land that would have been selected, it should be possible to derive afair and
realistic estimate of the compensation to which the First Nation is entitled as aresult of the loss of
use of the shortfall lands. As Waddams states in The Law of Damages:
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The general burden of proof liesupon the plaintiff to establish the case and to prove
the loss for which compensation is claimed. In many cases the loss claimed by the
plaintiff depends on uncertainties; these areof two kinds: first, imperfect knowledge
of factsthat coul d theor etically be known and secondly, the uncertainty of attempting
to estimate the position the plaintiff would have occupied in hypothetical
circumstances, that isto say, supposing that the wrong complained of had not been
done.

American law has had considerable difficuty with this second type of
uncertainty. The courts have used the requirement of certainty to inhibit or set aside
what they consider to be excessive jury awards, with rigorous standards laid down
in many cases. The consequenceisthat, whererecovery isthought tobejustified, the
courts must strive to reconcile the results desired with prior restrictive holdings.

In Anglo-Canadian law, on the other hand, perhaps because of the declinein
the use of the jury, the courts have consistently held that if the plaintiff establishes
that a loss has probably been suffered, the difficulty of determining the amount of it
can never excuse the wrongdoer from paying damages. If the amount is difficult to
estimate, the tribunal must simply do its best on the material available, though of
courseif the plaintiff has not adduced evidence that might have been expected to be
adduced if the claim were sound, the omission will tell against the plaintiff....

The claimant must do asmuch by way of proof as can reasonably be expected
in the circumstances but need not do more.*®

The practical application of this approach by thetrial judge in Guerin was described by McLachlin

Jin the following termsin Canson Enterprises:

The trial judge in Guerin did not measure damages as the difference between the
lease which was entered into and that which the Band was prepared to authorize,
because the golf club would not have entered into aleaseat all on the terms sought
by the Band, and it could not therefore be said that the breach had caused the Band
tolosethe opportunity to enter alease on the authorized terms. Nor did thetria judge
simply assess damages as the difference between the value of the lease actually
entered into and the amount that the land was worth at the time of trial, which would
betheresult if causation wereirrelevant. Rather he concluded that had therebeen no
breach the Band would have eventually leased theland for residential development.
He allowed for the time which would have been required for planning, tenders and
negotiation, and he also discounted for the fadt that some of the then current value
of the surroundingdevel opmentswas due to the existence of thegolf course. In other

% S.M. Waddams, The Law of Damages, 2nd ed. (Aurora, ON: Canada Law Book Inc., 1991), 1 13.10-
13.40.
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words, he assessed, as best he could, the value of the actual opportunity lost as a
result of the breach.*

We have aready nated the argument that Guerin should be distinguished from the present
case because there is no doubt that the land in Guerin formed the subject matter of the lease tothe
golf club and was thus readily identifiable. However, we see no reason why, as a mater of law or
policy, the principleof lassof use or lost economic opportunity, referredtoin Guerinand el aborated
upon by McL achlinJin Canson Enter prises, should beinapplicablewherethe subject land, athough
not precisely ascertainable, is at least confined to a limited general areathat is readily capable of
assessment.

In the cases we have reviewed, the significance of being able to identify specifically the
assets forming the res or object of the equitable obligation is in which equitable remedies are
available to the beneficiary, not whether remedies are available at all. Where there is a particular
asset, remedies such as condructive trust, equitable lien, and tracing are available in proper
circumstancesto permit the asset to be restored in specieto the beneficiay. Where thereisno such
particul ar asset, such remediesare not avail ableand equitable compensationissubstituted to provide
restitutionary relief to the extent that this can be accomplished by monetary means. Thereal question
is what remedy — and, in the case of compensation, what quantum of compensation — iS most
appropriate to restore to the First Nation that which has been lost as a result of the breach, and
whether any factors should operateto limit the extent of that remedy.

In fairness to Canada, we understand that the $16.5 million paid to Long Plain under the
Settlement Agreement reflects considerably more than the current fair market value of the shortfall
lands. Thislevel of compensation, if attributed solely to the value of those 1877 acres would yield
a per acre value of roughly $8800, which would, we suspect, be a singularly unattractive and
uneconomic price from the perspective of a purchaser of agricultural land in rural Manitoba.
However, neither counsel before the Commission in thisinquiry acted on hisclient’ s behalf during

the negotiation of the Settlement Agreement, so neither was able to shed light on how the $16.5

% Canson Enterprises Ltd. v. Boughton & Company, [1991] 3 SCR 534 at 551-52, McLachlin J.
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million was allocated among market value of the shortfall lands and other heads of compensation.
In any event, any compensationawarded for loss of use should, asamatter of law, be set off against
that portion, if any, of the $16.5 million attributable to such loss. Indeed, the parties have also made
this a matter of contract, as can be seen in the following provisions of Article 4 of the Settlement

Aqgreement:

ARTICLE 4: SET OFF BY CANADA

In the event the First Nation and Canada settle the First Nation's claim for
Loss of Use, asaresult of the process set out in Article 3and, as aresult, it
is agreed that compensation is payable by Canada to the First Nation in
respect of Loss of Use in an amount:

4.1

4.2.

Given that the parties have aready provided in the Settlement Agreament as to how set-off, if

@

(b)

greater than at $16,500,000.00 Canada shall be entitled to set off
against such quantum the sum of $13,500,000.00; or

less than or equal to $16,500,000.00, Canada shall be entitled to set
off against such quantum the sum of $16,000,000.00, provided that
in no case shall the First Nation be obliged to repay any amount of
same to Canada.

In the event the claim of the First Nation is dealt with in any other way than
in the manner described in Article 3 and in the result, an order is made in
favor of the First Nation and against Canada:

@

(b)

where Canada has only paid to the First Nation thefirst instalment of
the Federal Payment, Canada shall be entitled to set off the sum of
$5,650,000.00 agai nst the quantum of any amount it isordered to pay
to the First Nation; or

where Canada has paid to the First Nation both instalments of the
Federal Payment, Canada shall be entitled to set off the sum of
$13,500,000.00 against the quantum of any amount it is ordered to
pay to the First Nation.”

required, is to be calculated, nothing further need be said about that issue here.

97

Settlement Agreement, August 3, 1994 (ICC Documents, pp. 540-41).
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Relevant Considerationsin Deter mining Compensation

Long Plain argues, based on equitable principles, that causation, foreseeability, and remoteness are
irrelevant in measuring thecompensation avalablefor lossof use. Theimplication of thisargument
Is that compensationis to be based on the First Nation’s log opportunity to apply the land to its
highest and best use, taking full advantage of the knowledge gained in hindsight to assess that
compensation.®® Therefore, because* agriculturerepresents[the] highest and best use[of the shortfall
lands,] ... the proper valuation can only be achieved by reference to the land’ svalue year by year as
rental property or by detailed analysis of each agricultural year from 1876 onward to ascertain net
profit from the highest yielding/selling crop in that year and so on year by year for the whole of the
loss period.”*

In response, Canada submits that |oss of use does not represent an appropriate measure of
compensation where the breach is “occasioned by an honest mistake based on mere inadvertence,
with no suggestion of bad faith.”'® Since, according to counsel, “thereis no evidence that Canada
has acted other than honestly, ‘amodern court” would not award damages that exceeded the return
of the original principle [sic] amount.”***

On this point, we find that we cannot agreefully with either party. The reasons of La Forest
Jin Canson Enter prises and Hodgkinson v. Smmsamply demondrate that, in the interests of equity
and fairness, it is necessary for a court to have careful regard for the circumstances of the case to
permit it to fashion aremedy, whether legal or equitable, that istailored to fit those circumstances.
In the specific context of a claim for loss of use, the Commission is prepared to conclude that
compensation for lossof useisavailablein proper circumstances, but, in determining the quantum
of such an award the Commission must examine al relevant variables arigsng from the fads,
including matters such as the quantum of shortfall land at issue, the economic value of that land, the

period during whichtheshortfall existed, and the conduct of both partiesduring that period. Itisonly

%8 Submissions on Behalf of the Long Plain First Nation, August 27, 1997, p. 61.

i Submissions on Behalf of the Long Plain First Nation, August 27, 1997, p. 63.

100 Submissions on Behalf of the Govemment of Canada, Septembe 26, 1997, p. 16.

1ol Submissions on Behalf of the Govemment of Canada, September 26, 1997, p. 17.
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by considering these variables that the Commission can decide whether, on the facts of the case,
compensation for loss of use should be awarded and, if so, on what basis and in what amount. It
follows that the compensation payable for loss of use may vary significantly from one case to
another. The quantum of compensation to which a band is entitled must, in the final analysis, be
proportionate to the actua loss suffered. In undertaking this process, we regard questions of
causation, foreseeability, remoteness, and mitigation as being very much in issue.

The consideration or weighing of these variables goesprimarily to the issue of the quantum
of compensation, and, in the context of the present proceedings, should bereserved, in our view, for
the second stage of this inquiry. In the first instance, we recommend that the parties attempt to
negotiatea settlement of the compensation to which the First Nation isentitled arising from the loss
of useof theshortfall lands. If they are unableto reach asatisfactory settlement, itis, of course, open

to them to return to the Commission to address the issue of quantum.



PART V
CONCLUSIONS AND RECOMMENDATION

We have been asked to inquire into and report on whether the Government of Canada owes an
outstanding lawful obligation to theLong Plain First Nation with regard to the shortfall in reserve
land allocated to the First Nation. More specifically, we have been asked to ded de whether a band
with an admitted shortfall inits treaty land entitlement is entitled to be compensated for its |oss of
use under the Speci fic Claims Policy. Inthiscase, Long Plain did not receive fundsin compensation
for the outstanding shortfall lands until 118 years after the reserve was set aside, and the resultant
claimfor loss of use seeks compensation for the fact that the First Nation lost the use of those lands
for that 118-year period.

Onthequestion of liability, weconcludethat, under thetermsof the Specific ClamsPalicy,
aband with an admitted shortfall in itstreaty land entitlement is entitled to claim compensation for
itslossof use of that shortfall acreage. Inthe Commission’ sview, loss of useis compensabl e as part
of Canada’ soutstanding lawful obligation arising from atreaty land entitlement shortfall. Thereare
three possible — and possibly concurrent — foundations for Canada’ s liability in this respect, two of
which are evident in the present daim.

First, it may be said that Canada’s falure to deliver aband’ s entire land entitlement is, in
effect, abreach of theterms of thetreaty itself. We have concluded in this case that Canadabreached
thetermsof Treaty 1 and that this breach givesrise to an enforceable cause of action for loss of use
compensation.

Second, we also believethat such afallureisaviolation of the trust-like responsibilities that
Canadaowes First Nations in respect of matters concerning Indian title, and isthereforea breach of
fiduciary duty. Thisis an aternative basis of liability only. Our finding of ligbility in this caseis
based on breach of treaty.

Findly, quite apart from this trust-like responsibility or general fiduciary obligation,
Canadd s conduct may, in certain cases, substantiate a separate cause of action based upon breach
of fiduciary duty. We have dedined to make such afinding in this case.

We have also provided very clear direction to Long Plain and Canada with respect to what

we believe to be the proper approach to the quantification of such a loss of use claim. We have
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concluded that a claim of this nature, whether characterized as a breach of treaty or a breach of
fiduciary duty, gives rise to an equitable jurisdiction in the determination of compensation.
Therefore, dl the factors that would be relevant in such a case in a court of equity must be
considered to arrive at aresult that i s just, equitable, and proportionate to the wrong suffered. In
particular, a court may have full regard for the conduct of both Canada and the band within the
appropriate historical context, but also to common law principles of foreseeability, remoteness,
causation, and mitigation. Canada’ s state of knowledge relative to the existence of the claim isone
relevant consideration. So, too, is any explanation that Canadamay offer for its failure torespond
to the claim at an earlier date. Obviously, the amount of land at issue, the economic value of that
land, and the period of time during which the obligation remained outdanding are al o very relevant.
In our view, all of these matters relate to the quantification of the First Nation’s entitlement to
compensation onceit has been established that Canadaisin breach of thetermsof thetreaty. Further
characterizing Canada’ s conduct as a breach of fiduciary duty neither adds to, nor subtracts from,
the remedies available in assessing compensation.

Inconclusion, itisour recommendation that Canadaaccept and negotiate Long Plain’ sclaim
to be compensated for loss of use of theshortfall acreage. The Commission is certainly prepared to
assist the parties in the determination of compensation, if requested.

We therefore recommend to the parties:

That the claim of the Long Plain First Nation regarding the loss of use of its
treaty land entitlement shortfall be accepted for negotiation under the Specific
Claims Policy.

For THE INDIAN CLAIMS COMMISSION

P.E. James Prentice, QC Daniel J. Bellegarde CaroleT. Corcoran
Commission Co-Chair Commission Co-Chair Commissioner

Dated this 1st day of March, 2000.



APPENDIX A

LoNG PLAIN FIRST NATION LOss oF USE INQUIRY

Planning confer ences Edwin, Manitoba, August 29, 1995
Ottawa, December 9, 1996
Ottawa, February 14, 1997

Community sesgons

By agreement of oounsel for the parties, community sessions were considered
unnecessary for dealing with the legal issue before the Commission at the inquiry.

L egal argument Winnipeg, October 17, 1997

Content of formal record

Theformal record for the LongPlain First Nation L oss of Use Inquiry consists of the
following materials

. the documentary record (4 volumes of documents)

. 8 exhibitstendered during theinquiry

. transcript of oral submissions (1 volume)

. written submissionsof counsel for Canadaand written submissionsand rebuttal
submissions of counsel for the Long Plain First Nation, including authorities

submitted by counsd with their written submissions

Thereport of the Commission and letter sof transmittal tothepartieswill compleethe
formal record of thisinquiry.



