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PART |
INTRODUCTION

The members of the Moose Deer Point First Nation (the First Nation) are Anishnabe people of
predominantly Pottawatomi and Ottawa (Odawa) heritagewho areextensivelyintermarried with the
Chippewa(Ojibwa).! Their onereserve, Moose Point Indian Reserve (IR) 79, consists of three small
parcels of land on a point on the east side of Lake Huron’s Georgian Bay (see map 1 on page 2)
After 1763, the Pottawatomi ancestors of the First Nation fought as allies of the British to defend
their home territory around Lake Michigan. During the War of 1812, they again fought with the
British to defend Upper Canada from American incursions, as they did during the Rebellions of
1837-38. Of central importance tothe present claim is the fact that many of Britain’s Indian allies
living in the United States rel ocated permanently to Canadian territory during the 1830s, rel ying,

according to the First Nation, on promises made to than by the Crown' s representatives.

PROCEDURAL BACKGROUND TO THE INQUIRY

Thisinquiry wasconvened to consider the First Nation’s claim that Canada owes it an outstanding
lawful obligation based on these promises alleged to have been made by the Crownto its alies,
including the ancestors of Moose Deer Point First Nation. Theinquiry therefore required the Indian
Claims Commission (the Commisson) to examine the hisory of the Patawatomi Nation, to
determine what types of promises, if any, weremade to the First Nation, and to determine the legal

effect of any promises made. Asjointly framed by the parties, the issuesunder consideration were

the following:

. Were promisesmade by the Crown to itsallies, including ancestors of the M oose Deer Point
First Nation?

. If promises were made by the Crown to its allies, including ancestors of the Moose Deer

Point First Nation, what were the nature and the scope of the promises?

. Doesthe Crown have an outstanding lawful obligationtothe Moose Deer Point First Nation?

1
Written Submission on Behalf of Moose Deer Point First Nation, August 1, 1997, p. 2.

2 The main village on the reserve has been known variously over the years as M oose Point, Moose Deer

Point, Partridge Bay, King's Bay, or Alexander Bay.
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Moose D eer Point First Nation Inquiry Report 3

Thisclaimfor recognition of Pottawatomi rightsin Canadawasfirst submitted to the Specific
Claims Branch of the Department of Indian Affairs and Northe'n Development (DIAND) by the
Moose Deer Point First Nation in April 1995. At that time, the First Nation contended that “[t]he
Crown’s obligation arose out of [itg] invitation . . . to its alies to settle permanently in Upper
Canada, and to continue to enjoy the goods that had been given in furtherance of the treaties of
military alliance” ; the obligation al so arose out of the Crown soffer of protectiontoitsindian allies?
Moose Deer Point submitted that, as a result of these promises, it became and continues to be
entitled to “rights of use and occupation in the traditional territory of the Chippewas and Ojibwas
of Georgian Bay’ as well as the other unsurrendered “ Pottawatomi rights’ of annual presents and
ongoing protection. The First Nation further submitted that its use and occupation of the Georgian
Bay territory have been “impaired” without compensation by the devel opment and settlement of the
land without reference to, or protection of, the rights of the First Nation.*

Canada delivered its answer to the First Nation on August 18, 1995. At that time, Judy
Glover, the Acting Director of Specific Claims East/Central, took the “preliminary position” that

“the claim fails to demonstrate any outstanding lawful obligation”:

Although there are gaps and weaknesses in the historical record, we are
prepared to accept that the M oose Deer Point FHrst Nation ismost likely descended
from Chief Ogemahwahjwon,> a Pottawatomi who migrated to Canada from the
United Statesin themid-1830s. It appearsthat thischief and hisfollowerswereallies
of the British during the War of 1812. There is some evidence which indicates that
the British government promised its Indian alliesthat if they moved to Canadathey
would beallowed to settle hereand that they would receive the same benefitsas other
Indiansin Canada.

In our view, it is not necessary for the purposes of this claim to determine
whether any promises that may have been made by the British are binding on the

s Berger & Nelson, Barristers & Solicitors, “Re: Moose Deer Point First Nation Specific Claim,” A pril

6, 1995 (ICC Documents, p. 393).

4 Berger & Nelson, Barristers & Solicitors, “Re: Moose Deer PointFirst Nation Specific Claim,” April
6, 1995 (ICC Documents, pp. 394-95).

5 The First Nation refers to this former Chief as Ogemawahj, but the name has received a number of
spellingsover the years, including Ogemahwahjwon, Ogeemawatch, O gimawadj, Ogemahwaht, Ogemahwahjwan, and
Ogemahwadj. Ogemawahj also appearsto have been referred to as Quasing. For purp oses of consistency in thisreport,
the Commission will use the form adopted by the First Nation: Ogemawahj.
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Crown. Any such promises were fulfilled by Canada' s provision of land [IR 79] to
the First Nation in 1917. Since that time, the First Nation has been treated in the
same way as other bands.

Itisalso our preliminary position that the M oose Deer Point First Nation has
no aboriginal rights over the lands it now occupies, asthese are not its traditional
lands. Thereisno evidencethat any general rights of useand occupation of land were
granted to the First Nation in the promises which may have been made to it at the
timeit migrated to Canada, nor that any such rights have accrued to the First Nation
since that time.

For thesereasons, we cannot accept the First Nation’ s claim for negotiation.

Nevertheless, Glover also informed the First Nation that it had the option of going to the Indian
Claims Commission “without submitting additional evidence or legal argument,” using her August
18, 1995, letter as evidence that Canada would not accept the claim.’

On November 23, 1995 Chief Edward Williams forwarded Glover's letter to the
Commission together withthe April 6, 1995, claim submission and Band Council Resolution 1995-
96-14 requesting that the Commission conduct an inquiry into Canada’ srejection of theclaim® The
Commission immediately started collecting relevant historical documents from the parties, and
convened a planning conference in Ottawa on August 30, 1996. At the planning conference, the
parties concurred that expert evidence would be unnecessary and, given that Chief Williamsdid not
believe that acommunity session would be of assistance, agreed to proceed without oral testimony
from the First Nation’s elders. By October 3, 1996, the parties and the Commission had further
agreed that they could rely solely on written submissions and could thus dispense with oral
submissions by counsel.

In succeeding months, the partiesand the Commi ssion worked together tofinalizeand clarify
the documentary record, and eventually established August 8, 1997, as the date for filing written

submissions. The Commission ultimately received written submissons from the Firg Nation on

6 Judy Glover, Acting Director, Spedfic Claims East/Central, Indian and Northern AffairsCanada, to

Chief Laird Hendrick, Moose Deer Point First Nation, August 18, 1995, p. 2.

7 Judy Glover, Acting Director, Specific Claims East/Central, Indian and Northern Affairs Canada, to

Chief Laird Hendrick, Moose Deer Point First Nation, August 18, 1995, p. 2.

8

1995.

Chief Edward Williams, M oose Deer Point FirstNation, to | ndian Claims Commisson, November 23,
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August 1, 1997, and from Canada on August 7, 1997. Before written rebuttal submissions could be
exchanged, however, counsel for Canadacorresponded with the Commissionon September 5, 1997,

to outline the following concerns raised by the First Nation’ s written submission:

. According to Canada, the First Nation’s allegation that the Crown had “failed to set aside
sufficient lands for the use and benefit of the Moose Deer Point First Nation” was new and
quite different from the allegation thet it had been “deprived of the use and occupation of
land,” and therefore should not be considered by the Commission sinceit had not been rai sed
in the April 6, 1995, submission to Specific Claims or in the August 30, 1996, planning
conference.

. Canada argued that certain evidencerelied on by the First Nation was not supported by the
sourcescited initssubmission or merely represented the opinions of researchersworking on
the First Nation’s behalf, making it difficult for Canada to check and substantiate the First
Nation’s conclusons.

. After agreeing to dispense with oral testimony from elders, the First Nation in its written
submission relied on statements taken from United Anishnaabeg elders, including elders
from the Moose Deer Point First Nation, concerning treaties such as the 1923 Williams
Treaty, aprocess that didnot provide Canadawith an opportunity to check these statements
against corroborating evidence or to argue regarding the weight that should be attached to
them.

Canada contended that the Commission should have no regard for the new alegation of liability or
the unsupported evidence, and that the elders’ statements should likewise not be considered unless
there would be an opportunity to question the elders or to obtain full particulars of thar statements,
including transcripts, if available.’

Counsel for the First Nation responded on October 29, 1997, after receiving information
regarding the source of the elders statements. He argued that the Crown’s failure to set aside
sufficient land was subsumed in its obligation to protect the First Nation in its use and occupation
of landsfrom European encroachment, an obligation that hastypically been resolved by setting aside
lands for the sole useand benefit of aband. In denyingthat this allegation constituted anew claim,

he noted that Canada had responded to the claim by arguing that any promises made to the First

° Laurie Klee, Counsel, DIAND Legal Services, Specific Claims, Department of Justice, to Ralph

Keesickquayash, Associate Legal Counsd, Indian Claims Commission, September 5, 1997.
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Nation had been fulfilled by Canada sprovisionof IR 79in 1917. He also provided a point-by-point
responseto Canada’ schallengetothe conclusionsdrawn by the Hrst Nation’ sresearchers, and noted
that Canada had been in possession of the elders statements for over a year. He added that the
interviewed elders were no longer living.*

After aconference call among counsel and the Commissioners on November 12, 1997, the
Commission informed the parties on January 28 and February 4, 1998, of its decision that the new”
allegation regarding insufficient lands being set apart for the use and benefit of the Fird Nation was
properly subsumed within the issues as framed at the August 30, 1996, planning conference. As
such, the Commission intended to deal with theissue inits final report.* The Commission invited
the partiesto make oral submissions, and ultimately they did so on April 8, 1998, at the M oose Deer
Point Community Hall, following the delivery of written rebuttal submissions by Canada on April
2, 1998, and by the First Nation on April 3, 1998. The documentary evidence, written submissions,
transcript from the oral submissions, and the balance of the record in thisinquiry are referenced in
Appendix A to this report.

This claim turns primarily on historical documents from the 1830s. In particula, the First
Nation contends that an August 4, 1837, address by the Chief Superintendent of Indian Affairs
amounted to a treaty applicable to the present circumstances of Moose Deg Point First Nation.
However, the First Nation's 1995 submission to the Specific Claims Branch, its 1997 written
submission to the Commission, and the accompanying documents and exhibits cover a huge swath
of history ranging from the late 1600s to the 1930s. Aswill be seen in thefollowing section of this
report, the Commissioners have been asked to consider a span of time covering some 250 yeas.
Againgt this historical backdrop, the Moose Deer Point First Nation argues that it has not been
provided with theland and presents promised toit by Britain, thatit hasnot beentreated equallywith

1o Gary A. Nelson, Berger & Nelson, Barristers & Solicitors, to Ralph K eesickquayash, Associate L egal

Counsel, Indian Claims Commisson, October 29, 1997.

n Ralph J. Keesickquayash, Associate Legal Counsel, Indian Claims Commission, to Gary Nelson,
Berger & Nelson, Barristers & Solicitors, and Laurie Klee, Counsel, DIAND Legal Services, Specific Claims,
Department of Justice,January 28, 1998; Ral ph J. K eesickquayash, Associate L egal Counsel, Indian Claims Commission,
to Gary Nelson, Berger & Nelson, Barristers & Solicitors, and Laurie Klee, Counsel, DIAND Legal Services, Specific
Claims, Department of Justice, February 4, 1998.
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other bandsin Ontario, and that it has not been protected in its use and occupation of reserve lands
and other lands for traditional purposes.*?

MANDATE OF THE INDIAN CLAIMS COMMISSION
The Commission’s mandate to conduct inquiries pursuant to the Inquiries Act is set out in a

commission issued on September 1, 1992. The Order in Coundl directs:

that our Commissoners on the basis of Canada s Specific Claims Policy . . . by
considering only those matters at issue when the dispute was initially submitted to
the Commission, inquire into and report on:

a) whether a claimant has avalid claim for negotiation under the Policy where
that claim has aready been rejected by the Minister; and

b) which compensation criteria apply in negotiation of a settlement, where a
clamant disagrees with the Minister's determination of the applicabe
criteria®®

The Specific Claims Policy is set forth in a 1982 booklet published by the Department of
Indian Affairs and Northern Development entitled Outstanding Business: A Native Claims Policy
— Soecific Claims.* In considering a specific claim submitted by a First Nation to Canada, the
Commission must assess whether Canada owes an outstanding lawful obligation to the First Nation

in accordance with the guidelines provided in Outstanding Business:

Thegovernment’ spolicy on specific claimsisthat it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

)] Thenon-fulfillment of atreaty or agreement between Indians and the Crown.

© Written Submission on Behalf of Moose Deer Point First Nation, August 1, 1997, pp. 87-90.

13 Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27, 1992,
amending the Commisdon issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991 (Consolidated Terms of Reference).

14 DIAND, Outganding Business A NativeClaims Policy— Specific Clai ms(Ottawa: M inister of Supply

and Services, 1982), reprinted in [ 1994] 1 ICCP 171-85 (hereafter DIAND, Outstanding Business)..
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i) A breach of an obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regulations thereunder.

i) A breach of an obligation arising out of government administration of Indian
funds or other assts.

iv)  Anillegal disposition of Indian land.®

It should al so be noted that, when the original mandate of the Commission wasstill under discussion,
Tom Siddon, at that time the Ministe of Indian Affairs and Northern Development, wrote to then
National Chief Ovide Mercredi of the Assembly of First Nations setting out thebasis for what the

Commission has previously referred to asits “ supplementary mandate”:

If, in carrying out its review, the Commission concludes that the policy was
implemented correctly but the outcomeisnonethelessunfair, | would again welcome
its recommendations on how to proceed.™

The purpose of this inquiry is to inquire into and report on whether, on the basis of the
SpecificClaimsPolicy, Canadaowesan outstanding lawful obligation to the M oose Deer Point First
Nation.

5 DIAN D, Outstanding Business, 20.

16 Hon. Tom Siddon, Minister of Indian Affairsand Northern Development, to Ovide Mercredi,National

Chief, Assembly of Firg Nations November 22, 1991.



PART |1
HISTORICAL CIRCUMSTANCES

PREAMBLE

Aswe have already seen, the claim of the Moose Deer Point First Nation is rooted in the history of
its Pottawatomi ancestors, whose traditional territory was wide-ranging. That territory, centred on
Lake Michigan, included much of Wisconsin and Michigan as well as the northern portions of
Illinoisand Indiana(see map 2 on page 10). The Pottawatomi maintained close cultural and political
ties with the Chippewa and Ottawa, whose languages are also within the Algonquian (Algonkian)
language family. The Three Fires Confederacy, although not the focus of this claim, has been and
is associated with these three nations.*’

Exactly how the First Nation's ancestors happened to settle at Moose Deer Point isnat easy
to establish. When they first relocated to Canadian territory, some lived with other Indian bands at
Coldwater,’® Beausoleil Island, Christian Island, and Parry Island™ before leaving to take up
residence at Moase Deer Point. However, unlike these neighbouring bands, the Moose Deer Point
First Nation is a non-treaty band. No known representatives of the First Nation entered into the
Robinson-Huron Treaty of 1850 or the Williams Treaty of 1923, although both treaties dedt with
landsinthevicinity of Moose Deer Point. Variousefforts by the First Nation to adhere to treaty have
to date proven unsuccessful.

Indian Affairs’ populationfiguresfor the Moose Dea Point First Nation asof December 31,
1997, indicated a total membership of 375, of whom 243 lived off-reserve 123 lived on the First

Nation’sIR 79, 8 lived on the reserves of other bands, and theremaining individual lived on Crown

e R. David Edmunds, “Potawatomi,” in Encyclo pedia of North American Indians, ed. FredericE. Hoxie

(New York: Houghton M ifflin, 1996), 506; James A. Clifton, “Potawatomi,” in Handbook of North American Indians,
Volume 15: Northeast, ed. Bruce G. Trigger (Washington: Smithsonian Institution, 1978), 725 [hereafter Clifton,
“Potawatomi,” in Handbook of North American Indian, vol. 15] (ICC Exhibit 12); Franz M. Koennecke, “The
Anishinabek of Moose Deer Point Reserve No. 79: A Historical View,” June 30, 1983 (ICC Exhibit 9, pp. 9-10).

8 C. Wesley-Esquimaux, “Moose Deer Point: Robinson Huron Treaty Adhesion, Historical Background
and Recommendations,” March 1988 (ICC Exhibit 5, p. 7).

1o C. Wesley-E squimaux, “M oose D eer Point: Robinson H uron Tr eaty Adhesion, Historical Background
and Recommendations,” March 1988 (ICC Exhibit 5, p. 9).
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land.?° IR 79, established “for the Pottawatomi of King's Bay” in 1917,% consists of three parcels
of land that originally amounted to 250.5 hectares (or 619 acres) located roughly 30kilometres south
of Parry Sound and 50 kilometres west of Bracebridge Ontario.”

In this claim, the Moose Deer Point First Nation alleges that the reserve set aside for itin
1917 isinsufficient and that economic assistanceto the First Nation has been inadequate. In seeking
treatment similar to that received by its neighbours, the First Nation also asserts that the Crown
treated it as a marginal group and failed to protect it Moose Deer Point member Art Sandy
expressed it this way:

We were dlies of the Crown and that’ s how we came into Canadain thefirst place.
They wouldn’'t help us keep our own lands in the States so they told us we could
come here and we' d be treated the same as other Indians. Well, we got these three
little pieces of land but we haven’t been treated very well. The Pottawatomi that live
on other Reserves got treated the same as the other Indians but thoselike us never
really got the samedeal. We don’t even have a Treaty to help usout. That’ snot far.?

2 DIAND, Corporate Information Management Directorate.

2 C. Wesley-Esquimaux, “Moose Deer Point: Robinson Huron Treaty Adhesion, Historical Background
and Recommendations,” March 1988 (ICC Exhibit 5, p. 18). Footnote 34 refersto thefollowing documents from Indian
Affairsfile 475/30-10-79: “J.D . MacL ean[, Assistant D eputy and Secretary, D epartment of Indian Affairs,] to Albert
Grigg, Deputy Minister [of] Lands and Forests, [Ontario Department of L ands, Forestsand Mines,] November 21, 1917,
Griggto MacLean, April 12, 1917; Grigg to MacLean, December 12, 1917; Grigg to W.R. White, [Surveyor, Survey
Branch,] Departmentof Indian Affairs, October 20, 1917; MacL ean, to Grigg, December 15, 1917; MacL eanto Grigg,
January 11, 1918; MacLeanto [ C.J.] Picotte, Indian Agent, Penetanguishene, February 18, 1918.” The four itdicized
documents were not included within the documentary record in thisinquiry.

2 Canada, Schedule of Indian Bands, Reservesand Settlements (Ottawa: DIAND, December 1992), 26.

= Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, pp. 89-90.

s Art Sandy, Moose Deer Point First Nation, inCynthiaC. Wesley-Esquimaux and Dr. |.V.B. Johnson,

“United Anishnaabeg Elders: The Treaties Revisited,” April 1996, p. 96 (ICC Documents, p. 419).
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Mr Sandy maintained that his people did not understand what was happening when thereserve was
set up.? Rather than getting the land the First Nation needed, “we got these three sections —where
the people lived — but we didn’t get the other parts we used in between or out into the Bay.”%

As mentioned, the historical documentation supplied to the Indian Claims Commission in
connection with this claim covers a 250-year period. Unfortunately, the thread linking the members
of the Moose Deer Point First Nation to their American ancestors disappears into the fabric of the
broader explanation of why so many Pottawatomi eventually moved to Canadian territory. Finding
adirect genealogical link between the First Nation and I ndians who were present to hea the August
4, 1837, address by the Chief Superintendent of Indian Affairsisless of a concern than otherwise
might have been the case, however, since Canada concedes that the 1837 pronouncement was
intended for the Pottawatomi ancestors of the Moose Deer Point First Nation. Nor is there any
dispute over the fact tha, once certain Pattawatomi relocaed to Canadian soil, they faced an ill-
defined relationship with respect to other bands, treaties, Indian moneys, and lands reserved for

Indians.

PoTTAWATOMI RELATIONSWITH EUROPEANS TO THE WAR OF 1812

TheFrench Era, 1600sto 1763

In the 1600s, the exchange of presents between First Nations and European traders was dready a
recognized di plomatic practicewith well-esteblished rootsin thetraditionsof the First Nations. What
the Indians had to exchange were food, furs, knowledge of the country, the land itself, and
protection. For the Europeans who were competing for dominancein North America, “presents had
becomedecisivein Indian diplomacy, for Indian dliesprovided thecritical margin of victory intime

of war, and the necessary precondition to prosperity in peacetime.”*

= Art Sandy, Moose Deer Point First Nation, in Cynthia C. Wesley-Esquimaux and Dr 1.V .B. Johnson,

“United Anishnaabeg Elders: The Treaties Revisited,” April 1996, pp. 96-97 (ICC Documents, pp. 418-19).
® Art Sandy, Moo se Deer Point First Nation, in Cynthia C. Wed ey-Esquimaux and Dr 1.V .B. Johnson,
“United Anishnaabeg Elders: The Treaties Revisited,” April 1996, pp. 96-97 (ICC Documents, pp. 418-19).
2 James A. Clifton, “‘Visiting Indians’ in Canada,” manuscript for Parks Canada booklet, 1979 (ICC
Exhibit 11, p. 13).
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Throughout the first half of the 18th century, the Pottawatomi generally allied with the
French and the Huron in wars against the Iroquois and the British. In the 1750s, during the war
between France and Britain for empire, the Pottawatomi fought their Indian enemies and made war
on English settlements.”® After France had been defeatedin North Americain 1760 and the British
had assumed responsihility for pratecting France’ sindian dliesintheir lands, the Pottawatomi allied
with the British.” When France ceded New France and all of itsterritory east of the Mississippi to
Britain by the Treaty of Parisin 1763, the Pottawatomi’ s war against intruding settlers south of the
Great Lakes did not end. Throughout Pontiac’ s Rebellion in 1763, the subsequent struggle for the
Ohio Valley, and the War of 1812, the Pottawatomi continued to resist the encroachment of

American settlerson their traditiond territory.

Early British Indian Policy and Practice, 1750s and 1760s

The formal beginning of the British Indian Department under Crown prerogative began with the
appointment in 1756 of Sir William Johnson to the position of “Colonel, Agent and Sole
Superintendent of the Affairs of the Six Nations, and other Northern Indians.”® The Articles of
Capitulation surrendering Montreal and Quebec provided that “the Savages or Indian allies of His
Most Christian Majesty [Francg shall be maintained in the lands they inhabit, if they choose to
reside there; they shall not be molested on any pretence whatever. . . .”* Johnson observed that, as
thisprotection afforded the British * aconnectionwith many [Indian] Nations, with whom beforewe

had no intercourse. . . we should cultivate agood understanding with them, for the security of, and

8 J. Norman Heard, “ Potawaomi Indians,” in Handbook of the American Frontier: Four Centuries of

Indian- White Relationships, Volume Il: The Northeastern Woodlands (Metuchen, NJ: Scarecrow Press, 1990), 300;
Clifton, “Potawatomi,” in Handb ook of North American Indians, vol. 15, 727-28, 730-31 (ICC Exhibit 12).

® Paul Williams, “* T he King’'s Bounty’: A Short History of the Distribution of Indian Presents, 1764-
1858,” DIAND, Claims and Historical Research Centre, Item 1-136 (ICC Exhibit 10, p. 1).

%0 Robert S. Allen, His Majesty s Indian Allies: British Indian Policy in the Defence of Canada, 1774-
1815 (Toronto: Dundurn Press, 1992) (ICC Exhibit 4, pp. 27-28) [hereafter Allen, His Majesty’s Indian Allies].
Johnson’ s successful defence against the French at L ake George (New York) in 1755 earned him the title of Sir William
Johnson.

3 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 31-32).
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the safety of the public.”* In thisvein, Britain set out to recruit Pottawatomi and other Indian allies
through the delivery of annual presents.

Once France had been defeated inNorth America, the commander of British forcesthere, Sir
Jeffery Amherst, ordered an end to the giving of presents both toeliminate the expense and to guard
against any gaining of Indian friendship through what he termed “bribery.”** This action, takenin
an atmosphere of uncertainty exacerbated by the activities of unscrupulous traders and speculaors,
hel ped bring about “Pontiac’ s Rebellion” during the summer of 1763. “Pontiac’sWar,” asitisalso
called, was a coordinated series of Indian attacksthat brought down eight British forts and resulted
in the deaths of 2000 settlers®

TheRoyal Proclamation, issued by Georgelll in October 1763, declared the Great L &kesarea
beyond the Appalachian Mountainsto be Indian territory. It wasto be strictly off limits to settlers
until Indian interests in the land had been formally surrendered to the Crown. At a council of 24
Indian nations assembled at Niagarain August 1764, Johnson conveyed this newsto the “lroguois
Confederacy” and the “Western Confederacy.”* The Indian Nations at the Niagara council pledged
their loyalty and future military assistance to Britain, and the British extended the symbolic

“Covenant Chain,” developed earlier through relations with the Iroquois, to include the “western”

32 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 30).
3 Allen, HisMajesty’ sIndian Allies (ICC Exhibit 4, p. 32). Amherst thought a more secure way to keep
thetribes quiet wasto deprive them of supplies, shot, and powder. Eager to “reduce” the disaffected tribes, Amherst even
went so far as to inquire about infecting them with smallpox. British Library, Add. M ss. 21364 (Bouquet Papers), Sir
Jeffery Amherst to Colonel Henry Bouquet, no date. Bouquet, the commander of the western posts, replied to Amher st,
agreeing to the suggestion. British Library, Add. Mss. 21364 (Bouquet Papers), Colonel Henry Bouquet to Sir Jeffery
Amherst, July 13, 1763; Carl W aldman, Atlas of the North American Indian (New Y ork: Facts on File, 1985), 106.

3 R. David Edmunds, “ Potawatomi,” in Encyclopedia of North American Indians, ed. Frederic E.Hoxie
(New York: Houghton M ifflin, 1996), 506; Clifton, “Potawatomi,” in Handbook of North American Indians, vol. 15,
728 (ICC Exhibit 12); Carl Waldman, Atlas of the North American Indian (New Y ork: Facts on File, 1985), p. 108.
Pottawatomi were involved in the siege of Fort Detroit and the capture of Fort St Joseph in southern Michigan.

s Paul Williams,“‘ The King’s Bounty’: A Short History of the Distribution of Indian Presents, 1764-
1858,” DIAND, Claims and Historical Research Centre, Item 1-136 (1CC Exhibit 10, p. 2). The “lroquois C onfederacy”
was joined on this occasion by the N anticoke, Conoy, and Mohicander; the “W estern Confederacy” consisted at this
meeting of Chippewa, Ottawa, Menominee, Sauk, Fox, Winnebago (also representing Sioux), Huron, Cree, and
Kickapoo. The Pottawatomi were associated with the western group.



Moose D eer Point First Nation Inquiry Report 15

nationsthat had previously beenindependent or allied with France.*® Britain further promised annual
presentstoitsindian d liesto securetheir loyaty.*” A wampum belt signifying and preserving these
new alliancesmade at Niagarain 1764 was, at Johnson’ srequest, kept by the Ojibwaa Mackinac.®

Settlement by “land-hungry setlers from New Y ork, Pennsylvania, and Virginia’ was not
entirely controlled but, by giving presents to maintain its alliances with the resident tribes, Britain
succeeded in protecting the game-rich region of the Great Lakes for its fur traders for several
decades® The “presents’ had both symbolic and economic value for people whose livelihood
depended on hunting, fishing, and trapping Typically they consisted of items such as firearms,
including gunpowder, ball and shot, flints, and gunsmith suppliesandservices; domestic goods such
asknives, scissors, and kettles; pipes and tobacco; hunting and fishing supplies; tools suchastraps,
axes, and tents; clothing, blankets, yard goods, thread and awls; and symbolic and cosmeticitems

including combs, mirrors, ribbons, face paints, bracel ets, medals, and flags.*

% Paul Williams, “‘The King's Bounty’: A Short History of the Distribution of Indian Presents, 1764-

1858,” DIAND, Claims and Historical Research Centre, Item 1-136 (ICC Exhibit 10, pp. 2-6).

s Paul Williams, “*The King’s Bounty’: A Short History of the Distribution of Indian Presents, 1764-
1858,” DIAND, Claims and Historical Research Centre, Item |1-136 (ICC Exhibit 10, pp. 2-6). Williams refers to the
promise of presents as “perpetual,” but does not provide a citation to support this conclusion.

® Paul Williams, “*The King's Bounty’: A Short History of the Distribution of Indian Presents, 1764-
1858,” DIAND, Claims and Higorical Research Certre, Item 1-136 (ICC Exhibit 10, pp. 2-6). That Mackinac was the
home of the 1764 wampum is of interest when one considersthat, duringthe War of 1812, Superintendent Dickson began
his campaign to reinforce the western Indians’ alliances with the British at nearby St Joseph.

% James A. Clifton, “*Visiting Indians in Canada,” manuscript for Parks Canada booklet, 1979 (ICC
Exhibit 11, pp. 8-9).

40 James A. Clifton, “*Visiting Indians in Canada” manuscript for Parks Canadabooklet, 1979 (ICC
Exhibit 11, pp. 17-20). Clifton noted at pp. 17-19 (em phasis add ed) that

[r]egardlessof American proteststo the contrary, firearms, gun flints, powder, ball, shot, gun worms,
and gunsmith’s suppliesand services were the lesser part of these supplies. More prominent were a
dozen and more different kinds of wovengoods — Cuddiesand Molton (duffle), Rateens and Strouds,
Irish Linens and Printed Calicoes Striped Cottons and Silk Handkerchiefs were some of these,
together with Scissors, Thimbles, Needles Awls, Thread, and a supply of ready made clothing such
as Shirts, Jackets Leggings, Wrappers, Petticoas, Officer’s Dress Coats, Hats Plain and H ats with
Fancy Lace. Fishing supplies — Hooks, Lines, and Netting were also delivered, as were various types
of implements and tools — Axes, Brass and Tin Kettles in various sizes, Tenting, Traps, and Fire
Steels. And Blankets — 1 point, 1% point, 2 point, 2% point, and 3 point, depending upon the age and
importance of the recipient. To accompany all of these necessaries were various symbolic and
cosmetic goods: Vermilion for face paint, Combs, Ribbons, Bracelets, Gorgets, Medals, and Flags,
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Britain’ sinvestment in presents was heaviest in years when Indian military assistance was
most needed, such as during the American Revolution and the War of 1812.** For a variety of
reasons, the practice evolved into apredictable pattern of annual distributions at British posts such
as Amherstburg, Mackinac I1sland, Drummond Island, Manitoulin Island, and Penetanguishene.

Britain’s Indian allies were actively encouraged to expect them.

The American Revolution and the Struggle for Homelands, 1775-94

Among American colonists, the restrictions on westward expansion were as resented astaxes. In
1775, thiscolonial resiganceto Britishauthority erupted in armedrebellion. In1783, another Treaty
of Paris ended the American Revolution, or the War of Independence The treaty recognized
American independence and provided for settlement as far west asthe Mississippi River, but made
no provision for the Indian allies of the British. South of the border, the Indians were left to fend for
themselvesin a hodile environment.*

The mgjority of Indians had supported the losing side in the American Revolution because
the British had promised to protect their lands and because the Indians regarded American rebels as
trespassers.*”® Pottawatomi from what is now Michigan and Indiana generally supported the British;
however, some Pottawvatomi in Illinois and Wisoonsin sided with the Americans** With the
Americanvictory, many morefur tradersand settlersflooded into the area south of thewestern Great
L akes, thehomeland of the Pottawatomi, Ottawa, Chippewa, Miami, Shawnee, Kickapoo, Fox, Sauk,
Winnebago, and Menominee. Settlersdisplaced and disrupted thetribes; diseaseand warfarereduced

their numbers. Immediately after the American Revolution, in 1784, the Governor of Canada,

and Looking Glasses to admire the product with.

4 Memorandum on “Indian Presents,” no author or recipient indicated, September 23, 1943, DIAND,

Claims and Historical Research Centre, Item 1-116 (ICC Documents, p. 348).

a2 Allen, His Majesty’ sIndian Allies (I CC Exhibit 4, p. 56); Carl Waldman, Atlas ofthe North American
Indian (New Y ork: Facts on File 1985), 114.

s Carl Waldman, Atlas of the North American Indian (New Y ork: Facts on File 1985), 109.

44 R. David Edmunds, “ Potawatomi,” in Encyclopedia of North American Indians, ed. Frederic E. Hoxie

(New York: Houghton Mifflin, 1996), 506.



Moose D eer Point First Nation Inquiry Report 17

Frederick Haldimand, offered asylum in British North America to dispossessed Indian loyaligs.”
The main responseto this invitation at that time was by the Iroquois.

HisMajesty’ sindian allieswho remained inthe United States after the Revol ution continued
to fear both the loss of their lands and retaliation by Americans for their support of the British.
Indeed, tribesinthe Ohio Valley were shocked to learn that their |ands had been ceded by the British
King to the Americans.”® Even worse, the Americans maintained that they had forfeited their
aboriginal title simply by fighting with the British.*” The Indians fought Americans for another
decade in an unsuccessful effort to defend their homelands.*®

By 1800, morethan one hundred Pottawatomi villagesweredispersed over awideareaowing
to the effects of warfare, population expansion, the fur trade, the clan system, and internal cultural
pressures, al of which contributed to the breakup of larger villages. Thus, the most important geo-
political unit for the Pottawatomi was the village, the product of the migration of clans and clan

segments into new territories.*

5 Robert Surtees, A Cartographic Analysis of Indian Settlements and Reservesin Southern Ontario and

Southern Quebec, 1763-1867 (Ottawa: DIAND Publication QS-3414-000-EE-A1, 1985) (ICC Exhibit 18, pp. 37-38);
Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 58).

a6 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 59).
a7 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 59). At p. 80, however, Allen notes that about
10 years later the Americans admitted that they had merely obtained the right to acquire Indian land through formal
negotiation and purchase.

8 Pottawatomi participated in the struggle for the Ohio Valley and defeated Americans attackingMiami
townsin October 1790. Under the | eadership of Miami Chief Little Turtle, Pottawatomiwarriorsprobablywereinvolved
in another defeat of the American army south of the Wabash River in November 1791. These particular defeats made
the British so nervous that they unsuccessfully attempted to create a buffer zone to the south for the defence of Canada.
In particular, in defiance of the 1783 T reaty of Paris, Britain built awell-stocked post, Fort Miami, south of Detroit. In
June 1794, Little Turtle’ swarriors suffered such a serious setback at Fort Recovery that some of hisalliesfrom the Lakes
defected. The strategy of the British Indian Department and militarywasto reassure those still withLittle Turtle that they
had resources at Fort Miami. But,in August1794, at the Battle of Fallen Timbers, the British literally closed their doors,
abandoned their Indian allies, and failed to deliver on their many promises of military assistance. T he tribes were
smashed and had to surrender the Ohio Valley by the Treaty of Greenville in 1795. Allen, His Majesty’s Indian Allies
(ICC Exhibit 4, pp. 71-76 and 82-84).

49 Clifton, “ Potawatomi,” in Handb ook of North American Indians, vol. 15, 731-32 (ICC Exhibit 12).
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Offer of Asylum in Canada, 1795
In 1795, fearing future aggression from the United States and wanting to devel op the British-Indian
association vital for the defence of Canada, Lieutenant Governor Sir John Graves Simcoe renewed
the offer of asylum in Canadianterritory to Indians living within the United States.® At that time,
however, fewer came than the British expected.>

When Britain gave up the last of its western postsin American territory in 1796,% it began
building threereplacement fortsin Canada: Fort Malden, Fort George, and Fort Joseph.* TheIndian
Department instructed its superintendentsat the three new poststo promote friendship between the
troops and the Indians and to keep careful records of the Indians’ “disposition,” any public speeches
to them, and all transactions with them.> At Fort Malden (Amherstburg), the commander, Captan
Hector McL ean, opposed using presents as subsidies to encourage American Indians to visit and
settle in Canada. He expected that those who came would become a burden on the government

because subsidies would turn them “ effeminate and indolent.”*®

%0 After the Battle of Fallen Timbers (see footnhote 48) the offer of asylum was a way to placate the

Indians’ anger over Britain's betrayal of its promises.

51 James A. Clifton, “*Visiting Indians’ in Canada,” manuscript for Parks Canada booklet, 1979 (ICC
Exhibit 11, pp. 36-37). By 1796, the Mississaugain Canada had also become disillusioned with the British —whom the
Indiansthen considered being “ as bad astheAmericans” —for taking away Indianlands for United Empire Loyalistsand
other settlers. Mohawk leader James B rant bitterly complainedthat “the poor Indians have been | eft in the lurch.” Allen,
His Majesty’s Indian Allies (ICC Exhibit 4, pp. 92-93).

52 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 82-84).

53 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 89-90). Fort Malden was situated at
Amherstburg, between Lake Erie and Lake St Clair on the Detroit River; Fort George between Lake Erie and Lake
Ontario on the Niagara River; and Fort Joseph on St Joseph Island betw een Lake H uron and Lake Superior in the mouth
of the St Mary’s River.

54 Allen, His Majesty’ s Indian Allies (ICC Exhibit 4, p. 90).

55 James A. Clifton, “* Visiting Indians in Canada,” manuscript for Parks Canada booklet, 1979 (ICC

Exhibit 11, p. 36).
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Councilsat Amherstburg, 1808 and 1810
Complicated by the eruption of war in Europe, Anglo-American relations deteriorated steadily after
1803.% Americans feared British-instigated Indian attacks on their frontier settlements, while
officialsin Canada cultivated the Indians' loyalty in preparation for an attack by the Americans. In
the autumn of 1808, the superintendent at Fort George, William Claus, held a council of 5000
warriors and chiefs, mostly from the United States, at Amherstburg (the main Indian centre in the
province) to let the Indians know that, if peace with the United States was not possible, the Indians
and the British would together regain the country teken from them.>” The message was so popular
that, for the next two years, tribal delegates constantly visited the British at Amherstburg to pledge
their support and to receive gifts and provisionsin return.*® In 1810, Pottawatomi were among the
2000 Indians who came and announced they were ready to “defend [our Country] ourselves” with
supplies from the British.>®

When the United States formally declared war on Great Britain on June 18, 1812, Britain’s
commitmentsin Europe, India, and South Africa meant that soldiers and provisions were in short
supply for operations in Canada.® For this reason, Britain’ s employment of Indian allies proved to

be “the single most important factor in the successful defence of Upper Canada.”®

%6 The British navyinterrupted shipping to the United States, and an 1807 British attack on the American

frigate Chesapeake escalated anti-British feelings. Meanwhile, amilitant Indian Confederacy was forming in western
Ohio and Indiana under the Shawnee Prophet or Tenskaw atwa. Allen, His Majesty’s Indian Allies (1CC Exhibit 4, pp.
108-11).
57 In Canada, the Six Nations and the M ississauga were not especially interested in this message.
Although Tenskaw atwa did not attend, his many followers did, along with Tecumseh, his influential brother who had
fought with Little Turtle at the Battle of Fallen Timbers. Allen, His Majesty’ sIndian Allies (ICC Exhibit 4, pp. 112-15).

%8 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 115).

% The British were chagrined because they did not want the Indians attacking Americans without a

declaration of war between Great B ritain and the United States. Allen, His Majesty’ s Indian Allies (ICC Exhibit 4, pp.
115-16).
& Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 119-20).

6l Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 120).
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TheWar of 1812

Of the 10,000 Indians aligned with the British in 1812, more than 8000 were “western Indians,”
including some 2000 Pottawatomi, living in the United States.®” That year the British took
Michilimackinac (Mackinac) and Detroit with Indian support.®® In January 1813, British fur trader
Robert Dickson was named superintendent responsible for “Indians of the Nationsto the Westward
of Lake Huron.” To rally the western Indians again, he held a series of councils and, in July 1813,
arrived at Detroit with so many warriorsthat provisioning from Fort Malden at Amherstburgbecame
a challenge.** Dickson’s formal instructions were to renew the “historical bonds of trust and
friendship” between the western Indians and the British Crown.

Dickson appealed to the western Indians' hatred for aggressive American territorial
ambitions. Hemadefrequent referenceto the wampum belt and Sir William Johnson’ s 1764 promise
at Niagara that the king “never would forsake or abandon” them. He distributed wampum belts,
flags, and medal sof King George, which wereearnest symbolsof thealliance between thebandsand
the British Crown. Moreover, the speech that the Indian Department required himto deliver pledged

the loyalty of the Crown to the Indiansin the clearest of terms®

62 Allen, His Majesty’ s Indian Allies (ICC Exhibit 4, pp. 121-22 and Appendix B). There ap pear to be
some minor discrepancies in the numbers reported in Allen’s summary on pp. 121-22 and in the Appendix.

6 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 128-30 and 137-40). Ogemawahj, the
Pottawatomi immigrant from whom mog Pottawatomi of the Moose Deer Point First Nation claim descent, isthought
to have been involved in the battle for Mackinac. Franz M. Koennecke, “ The A nishinabek of Moose Deer Point Reserve
No. 79: A Historical View,” June 30, 1983 (ICC Exhibit 9, p. 25, and footnotes 9 and 10). From the footnotes, the exact
source of this information is not clear. In fact, within footnote 9, Koennecke states: “[I]t is more likely
Ogeemawatch/Quasing had been involved in the 1812taking of Mackinacfrom the surprised American troops who had
not even known the war had started.”

64 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 140-44).

65 In part, Dickson stated:

But my Children, | have not nor will I lose hold of the Belt which has been so long among you from
Sir William Johnson — on the contrary, | will now make it stronger by the Belt which | now present
to you, and never will | leaveyou but as Y our Father, see that Justiceisdoneto you by the Big Knives
[Americans] and that your hunting Grounds shall be preserved for your use, and that of your Children
agreeably to the Treaty made at Gre[e]nville with their General Wayne someyearsago[1795]. —My
Children, with thisBelt | call upon you to rouse up your young Warriors and join my Troops with the
red Coats, and your ancient Bretherin the Canadians, who are also my Children, in order to defend
your and our Country. . . .

My Children, listen not to the Songs of wild birds who may tell you that the English will
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Much to the surprise of Tecumseh and the Confederacy of Shawnee, Pottavatomi, Ottawa,
Ojibwa, Winnebago, Sauk, and other tribes that had rallied at Detroit, the British troops withdrew
from Amherstburg as soon as the Americans gained control of Lake Erie.® Asthe British soldiers
retreated along the Thames River, Tecumseh’ swarriors faced and fought the American cavalry for
an hour until the famous warrior’s death there on October 5, 1813, at the Battle of Moraviantown.®’

The final outcome of the War of 1812 was that, through the Treaty of Ghent on December
24,1814, the ambitionsof the Indiansand the Canadianswere disregarded in theinterest of renewed
cordiality in Anglo-American relations.® For example, Fort Michilimackinac, which was vital for
the preservation and defence of British interestsin the Northwed and which Americansignored for

most of the war, was turned over to the United States troopsin July 1815.%°

SITUATION AFTER THE WAR OF 1812

Presents

On the same day that the British vacated Michilimackinac, some Pottawatomi signed apeace treaty
with the United States government that required the Indians to desist from hostilities.”® Other tribes
also made peace with the American government,™ but that fact did not prevent Britain’s former

Indian allies from continuing to visit the British to collect the annual presents distributed at

make Peace with the Enemy when it suits their own convenien ce without consulting your Interest. My
words are pledged to you that this will never happen.

Speech of Robert Dickson Esquire to Indian tribes, 18 January 1813, in Allen, His Majesty’ s Indian Allies (ICC Ex hibit
4, pp. 223-24).

56 Allen, His Majesty’ s Indian Allies (I1CC Exhibit 4, pp. 144-45). In 1814, Major General Procter was
court martialled and reprimanded for his retreat from Fort Amherstburg and the Battle of Moraviantown.

&7 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 144-46).

e Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 166, 168-71).
& Allen, His Majesty’s Indian Allies (ICC Exhibit 4, pp. 155-65).

o Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 169).

n Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 169).
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Amherstburg (Fort Malden) and thenew post at Drummond Island, located between the northeastern
tip of Michigan and Manitoulin Island.

The Drummond Island Indian agency under Superintendent Thomas Gummersall Anderson
was noteworthy because of Andeason’s close connections to both the Pottawatomi and the
“civilization” plansof the British Indian Department. Anderson distributed presentstherefrom 1815
until 1828, when the Boundary Commission put Drummond Island on the American side and the
British had to evacuate.”” In 1829, Anderson distributed the British presents at nearby St Joseph
Island while he was in the process of moving the agency to Penetanguishene.”

In 1828, three-quarters of the 9422 Indians who received presents at Drummond Island and
Amherstburg were from the United States.” When Anderson was pulling out of the area around
Mackinac in 1829, Wisconsin Pottavatomi asked him if they could count on British support for
another western Indian action “to crush” the Americans whom they had learned were intending to
force them west of the Mississippi. No help was forthcoming, however, because Britain wanted
peace.”

Present-giving proved to be a controversial system for keeping peace. On the British side
alone, it was fraught with confusion and abuse:

Britishofficias. . . were never of one uniform mind about the meaning and merit of
the custom. It always had its deractors as well as its supporters. Those regularly
favoring presents tended to be the agents and officials most directly involved . . .
particularly the local superintendents and storekeepers with the strongest vested
interests. . . . In contrast the critics were generally high placed officers, particularly

2 Anderson was also the Customs Collector — a lucrative position “often held by members of leading

families” —at Drummond Island until 1828. His counterpart at Amherstburg, John Wilson, was dismissed in 1831 after
14 yearsat that point of entry. Frederick H. Armstrong, Handbook of Upper Canadian Chronology (Toronto: Dundurn
Press, 1985), 217-20.

& James A. Clifton, A Place of Refugefor All Time: Migration of the American Potawatomi into Upper
Canada, 1830 to 1850, Canadian Ethnology Service Paper No. 26 (Ottawa: National Museums of Canada, 1975)
[hereafter Clifton, A Place of Refuge] (ICC Exhibit 13, p. 119); Catherine A. Sims, “Algonkian-British Relationsin the
Upper Great L akes Region: Gathering to Giveand Receive Preserts, 1815-1843,” PhD thesis, University of Western
Ontario, 1992, p. 44.

“ Clifton, A Place of Refuge (ICC Exhibit 13, pp. 25-26).

s Clifton, A Place of Refuge (ICC Exhibit 13, p. 28).
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thosein branches of government outside the Indian Department such astheMilitary
and the Treasury.”

Thehighest British authoritiesbelieved presentswere* amatter of charity, equity and generosity, not
alegal obligation.””” The Indian allies once regarded by the British as “western Indians,” became
“visiting Indians.”” TheIndian allies viewed the annual presents astheir legitimate due for past and

possible future services performed in the British interest and even for lands they had lost.”

American Treatiesand Removal, 1830s

In 1830, the United States government passed the Indian Removal Act to relocate eastern American
tribes west of the Mississippi River. Indians who refused to go were |eft with cramped reservesin
their traditional homel andsor, more often, with nothing. Inthewake of the Black Hawk War of 1831
and the depletion of gamein Illinois and Indiana, the Pottawatomi were ordered out of Illinoisin
1832. Several hundredleft for Indianaand requested assi stancetomove westward, but, after viewing
the proposed new location, only afew dozen actually completed themoveat that time. Subsequently,
by means of the 1833-34 Treaties of Chicago with the “United Bands of Ottawa, Chippewa, and
Potawatomi,” the American government induced the Pottawatomi to cede all their remaining lands
inthe Lake Michigan areafor other landsinlowa. The Pottawatomi were allowed to gay inlllinois,
Indiana, Michigan, and Wisconsin for another three or four years until militia units forced as many
Pottawatomi as they coud find to march west.® Still, this group constituted less than half the total

76 James A. Clifton, “*Vidting Indians’ in Canada,” manuscript for Parks Canada bookle, 1979 (ICC

Exhibit 11, pp. 22-23).

m James A. Clifton, “*Visiting Indians in Canada,” manuscript for Parks Canada booklet, 1979 (ICC
Exhibit 11, p. 29).

I The British-originated terms “visiting Indians” and “resident Indians” are problematic inthat they do
not reflect theinternational border’ slack of importanceto most of the Indians of the GreatL akesregion. The use of these
conceptually flawed terms throughout this report arises from their frequent appearance in the historical documents and
not from any belief that their meaning is fair to all parties.

I James A. Clifton, “*Visiting Indians in Canada,” manuscript for Parks Canada booklet, 1979 (ICC
Exhibit 11, p. 29).

8 Clifton, “Potawatomi,” in Handbook of North American Indians, vol. 15, 728 (ICC Exhibit 12);
Clifton, A Place of Refuge (1CC Exhibit 13, pp. 30-32, 43-44); Franz M. Koennecke, “The Anishinabek of Moose Deer
Point Reserve No. 79: A Historical View,” June 30, 1983 (ICC Exhibit 9, p. 17).
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Pottawatomi population, and many of those who moved west laer moved back to Wisconsin and
Michigan.®

In 1837, all Pottawatomi remaining in theL ake Michigan area effedtively became refugees.
They had no lands, no cornfields, and no safe hunting grounds, and the American government
stopped paying amuities to all except those who had made the move across the Mississippi &
Ultimately, fewer than half stayed west of the Mississippi, but many moved into Canadaaround 1837
to avoid removal 2 Anthropol ogist James Clifton estimates the number of Pottawatomi who moved
to and stayed in Canada at about 3000, or “about one-third of the total tribal population in the
1830s.”%

The Poalicy of Civilization and Christianization, 1830-35

In the late 1820s a reor gani zation of the Indian administration reintroduced civil authority, split the
department on provincid lines, and created five superintendencies in Upper Canada® This
arrangement lasted through the union of Upper and Lower Canada in 1841 and until the next
reorganization, which began around 1845.%° In Upper Canada, Sir John Colborne held the post of
Lieutenant Governor from 1830 until late 1835, when he was succeeded by Sir Francis Bond Head
for 1836 and 1837 and Sir George Arthur from 1838 to 1841. The Chief Superintendents of Indian
Affairsduring this period were Colonel James Givins from 1830 to 1837 and Samuel Peters Javis
from 1837 to 1845.%

81 Clifton, A Place of Refuge (ICC Exhibit 13, p. 31).
82 Clifton, A Place of Refuge (ICC Exhibit 13, p. 32).
& Clifton, A Place of Refuge (ICC Exhibit 13, p. 32).
8 Clifton, A Place of Refuge (ICC Exhibit 13, p. 34).

8 Central, Western, Coldwater and the Narrows, Carradoc and Moravian reserves, and Six Nations.

8 After February 1841, Upper Canada became “Canada West.”

87 DouglasLeighton, “ T he Compact Tory asBureaucrat: Samuel PetersJarvisand the Indian D epartment,

1837-1845" (March 1981) 72:1 Ontario History, 40-41.
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In about 1830, Colborne initiated an officia Indian policy of civilization and
Christianization, which involved establishing model Indian villages at places such as Sarnia and
Coldwater and leasing and selling Indian lands.®® The Coldwater settlement, located between
Georgian Bay and L ake Simcoe and operating under the direction of the influential Superintendent
Thomas Anderson, lasted less than six years from itsinception in 1830. At the time the Coldwater
civilization project was announced in 1829, Manitoulin Island had been regarded as an aternative
site to the Penetanguishene/Coldwater area®

Anderson had moved his agency from Drummond Island™ to Penetanguishene in 1829 and
to nearby Coldwater in 1830, and he distributed presents at Coldwater and Penetanguishene until
1835. By early 1837, after the demise of the Coldwater project, he became responsible for
establishing a new agency on Manitoulin Island (see map 3 on page 26).

TheColdwater project hadinvolved constructing an agency building at Coldwater and houses
with agricultural plotsfor Indiansdong aroad cut for the project from Coldwater tothe Narrows of
Lake Simcoe (Orillia). Three Chippewa bands under Chiefs William Y ellowhead (Musquakie),
Snake, and John Aisance (Assance) participated in this endeavour, along with afourth group

88 Robert J. Surtees, “Indian Land Cessions in Ontario, 1763-1862,” PhD thesis, Carleton University,

1982 (ICC Exhibit 17, pp. 31-32); Olive P. Dick ason, Canada’s First Nations(Toronto: McClelland & Stewart, 1992),
234,

8 Catherine A. Sims, “ Algonkian-British Relationsin the Upper Great L akes Region: Gathering to Give
and Receive Presents 1815-1843,” PhD thesis Univerdty of Western Ontario, 1992, pp. 101-03 and 110-11.

% Anderson’shouseat Drummond I sland was called “ PottawatomieHall” by Lieutenant-Colonel Robert
McD ouall, who had commanded Michilimackinacafter 1813 and had arranged for Anderson’ s appointment to the Indian
Department. Anderson, a Canadian-born son of a Loyalist lawyer from Boston, was originally from Cornwall on the St
Lawrence River. He began as a fur trader based at Mackinac and operating on the Mississippi River west of Milwaukee.
There, he was the partner of Robert Dickson, who had revived the western Indian-Britishalliancein 1813. For hisrole
intaking Prairie du Chien from the Americansin 1814, Anderson was appointed to the Indian Department and allowed
to retain his military rank of captain. Anderson’s father had been a captain in the regiment of Sir John Johnson,
Superintendent of Indian Affairs from 1782 to 1828, during the Revolutionary W ar. Afterwards, his father served as a
judge of the Surrogate Court and of the Eastern D istrict Court until 1814. Anderson’s brother married into the family
of thefirst Chief Superintendent of Indian Affairs appointed under Canadian authority, P.M. Vankoughnet, who served
from 1860 to 1862. Mrs S. Rowe, “A nderson Record from 1699 to 1896” (1905) VI Ontario Historical Society, Papers
and Records, 113-14, 116, 128; Clifton, A Place of Refuge (ICC Exhibit 13, pp. 90 and 106-07); Douglas Leighton, “The
Compact Tory asBureaucrat: Samuel Peters Jarvis and the I ndianDepartment, 1837-1845" (March 1981) 72:1 Ontario
History, 40-53.
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variously referred to in historical records as either “a band of Pottiwatamies from Drummond
Island”** or “Potaganasee Ojibwa from Drummond Island.”%

The failure of the Coldwater project has been attributed to various internal and external
factors. Among them werereligiousrivalries among the Indian groups that had been converted to
the Anglican, Methodist, or Roman Catholicfaiths. Non-native encroachment, owing to the short-cut
theroad offered toL ake Huron, was another. Thelndians' fear of disease from proximity towhites™
andtheir continued interest in hunting, fishing, and trappinggave them still other reasonsto continue
what Superintendent Anderson’ sdaughter characterized astheir “wandering habits.” ** Following the
project’ sdemise, its houses went to ruin as many Indians at the Narrows moved to Ramaand others
from Coldwater relocated to Beausoleil 1sland.®® At about the same time, incoming Lieutenant
Governor Head initiated his scheme for congregaing as many Indians as possible at Manitoulin
Island.

Before any official announcement of Head’ s plan, a small group of “heathen” Pottawatomi
had already taken up residence at Manitowaning on Manitoulin Island. Anderson thought they had
located there in about 1833. Because they were few in number, they raised no immediate questions
of policy with regard to rations or land on which they could settle.*®

In 1834, Anderson advised Chief Superintendent Givinsthat some Chippewa Ottawa, and
Pottawatomi living in the United States had askedto settle on Manitoulin I sland. Expecting that hal f

of them would rel ocate, Anderson assured Givinsthat “we will send them proper teachers from our

o Sir Charles Bagot, “Report on the Affairs of Indiansin Canada,” M arch 20, 1845 (ICC Documents,
pp. 27-29).

92 CatherineA. Sims, “ Algonkian-British Relationsin the Upper Great L akes Region: Gatheringto Give
and Receive Presents 1815-1843,” PhD thesis Univerdty of Western Ontario, 1992, pp. 103 and 153-54.

s CatherineA. Sims, “ Algonkian-British Relationsin the Upper Great L akes Region: Gathering to Give
and Receive Presents 1815-1843,” PhD thesis Univerdty of Western Ontario, 1992, p. 188.

o4 Mrs S. Rowe, “Anderson Record from 1699 to 1896” (1905) VI Ontario Historical Society, Papers
and Records, 130.

% Mrs S. Rowe, “Anderson Record from 1699 to 1896” (1905) VI Ontario Historical Society, Papers
and Records, 130; Sir Charles Bagot, “Report on the Affairs of Indiansin Canada,” March 20, 1845 (ICC Documents,
pp. 26-29).

% Clifton, A Place of Refuge (ICC Exhibit 13, p. 65).
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Church.”?" In September of thefollowing year, Anderson wrote L ieutenant Governor Col borne about
the desire of these Indiansto settlein Upper Canada. Anderson felt that the British had amoral debt

to the Indians and that it would be worthwhile to concentrate them on Manitoulin Island:

[O]f late years the distribution of presents at Penetanguishene has brought to the
vicinity of Coldwater many of themoredistant tribesand their visitsto the settlement
have been frequent. . . .

Tribesof our Indian aliesare Drivenfrom the United Statesterritory and are
claiming your protection. . . .

Our Indian allies emigrating from the United States and seeking our
protection as well as the British Indians whose means of subsistence are exhausted
have claims on our humanity which woud most easily be satisfied by forming one
extensive establishment for the purpose of |eading them to the arts of civilized life.

The Manitoulin, an Island on the North side of Lake Huron in extent about
one hundred miles by thirty, appear[s] to be the most suitable for the purpose.®

Colborne supported the general idea of establishing “the Indians of the Northern Shores of Lae
Huron” on Manitoulin Island, where Anderson, together with a missionary and a schoolmaster,
would “endeavor to civilize the Tribes which may be attracted to place themselves under their
Charge.”®

Early in the summer of 1835, 215 Chippewa and Pottawatomi from the Milwaukee area on
Lake Michigan, many of whom had served the British in the War of 1812, travelled to
Penetanguishene. They tooinformed Andersonthat they had “ cometo reside and seek protection.”*®

o7 Clifton, A Place of Refuge (1CC Exhibit 13, p. 65). Clifton’s source for the quote is simply “RG 10,
vol. 2789.” Anderson was a staunch Anglican.

%8 Clifton, A Place of Refuge (ICC Exhibit 13, p. 90); T.G. Anderson, Indian Superintendent, Coldwater,
to Sir John Colborne, Lieutenant G overnor, September 24, 1835, in “ Pottaw atomie Correspondence Collected by Franz
Koennecke” (ICC Exhibit 15, pp. 1-2). Thereference cited by Koennecke isNational Archivesof Canada (NA),RG 10,
C-11019, vol. 59, at pp. 59866, [59]897, [59]900, [59]901, and [59]904.

99 Robert J. Surtees, Treaty Research Report: Manitoulin Island Treaty (Ottawa: DIAND, 1986), 5.

100 Clifton, A Place of Refuge (ICC Exhibit 13, p. 65).
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Inresponseto Anderson’ srequestfor instructions, it seemsthat Chief Superintendent Givins sreply
on July 29, 1835, gave permission to “afford them asylum” in the province.*™
Head’s Plan for the Indians of Upper Canada, 1836
In November 1835, Colborne was replaced by Head, to whom the Colonial Office looked for
recommendations on how to manage Indian affairs. Head therefore made atour of most of thelndian
settlements in Upper Canada to “judge . . . the actual situation of that portion of the Indian
popul ation whichisundergoing the operation of being civilized.” Inthesummer of 1836, heattended
the annual delivery of presentsto the“visiting Indians’ at Amherstburg and, for the first time, on
Manitoulin Island.'®

Whatever the challenges posed by the northerly and waterbound location of Manitoulin
Island, thousands of Indians arrived there to receive presents and, it turned out, to surrender
Manitoulin Island and the Bruce Peninsula. At aformal council of about 1500 Indians of “various
tribes” at Manitowaning on August 9, 1836, Head secured for the Crown and s& aside both
Manitoulin Island and the Bruce (Saugeen) Peninsula for the settlement and “civilization” of
Indians.®®

The Ottawa and Chippewagave up aseriesof “23,000” islands, including Manitoulin, with
aview to making “them the Property (under your Great Father’ s Control) of all Indianswho he shall
alow to reside on them.”'** The Saugeen (Sauking) Indians gave up “amillion and a haf acres

[607,028 hectares| of thevery richest land in Upper Canada” and wereto “repair either to thislsland

1ot Clifton, A Place of Refuge (ICC Exhibit 13, p. 65). Clifton’s cite for this short quoteis “RG 10, vol.
2789." Research notes supplied to the Commisson as “ Pottawatomie Correspondence Collected by Franz Koennecke’
(ICC Exhibit 15, p. 1) suggest that there is “an unsigned note on a second page” saying: “. . . the Indians may remain
under our protection and have land offered to them, but that there are no funds at the disposal of the Govt. to enable them
to cultivate orto furnish them with.. . .” The reference citedis NA, RG 10, vol. 58, C-11019, pp. 59677-79.

102 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, p. 1).
103 The August 9, 1836, treaty withOttawaand Chippewainvolving Manitouin Idand and all otherislands
on the north shore of Lake Huron is known, by Indian Affairs' consecutive numbering system, as Treaty 45. T he treaty
of the same date with the Sauking I ndians wasa corollary to thistreaty and was designated Treaty 45%.

1oa Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, pp. 5-6); Olive P. Dickason,
Canada’s First Nations (Toronto: McClelland & Stewart, 1992), 237-38; Surtees, Treaty Research Report: The
Manitoulin Treaties 11.
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[Manitoulin] or that Part of [their] Territory which liesin the North of Owen’ s Sound.”*® Wampum
was exchanged, the alliances and commitments made at the 1764 Council at Niagarawereinvoked,
changing circumstances were acknowledged, and the solemn proceedings were duly witnessed by
officials of the government and various religious denominations. No payment was made to the
Indians for the lands they yielded to the government. The Indians were simply promised that
Manitoulin Island and the Bruce Peninsula, together with their fisheries, would be protected from
encroachment by settlers and that the Indians there would be given assistance with agriculture. No
annuities flowed to the signatory bands from these agreements.'®

In connectionwith hisvisitto Amherstburg that same summer, Head took smaller surrenders

of “rich land” from the Huron and “Moravian Indians.”**” Of these, he remarked:

| need hardly observe that | have thus obtained for hisMajesty’ s Government from
the Indians an immense portion of most valuable land, which will undoubtedly
produce, at no remote period, more than sufficient to defray the whole of the
expenses of the Indians and the Indian department in this Province.!®®

Head' s primary mission was to save the government money by reducing expendtures for Indians.

After thistour, Head sent Colonia Secretary Lord Glenelg his plan for the management of
Indian Affairsin Upper Canada. Rejecting the previous efortsto Christianize and civilize Indians
by making them farmers, Head directed that Manitoulin Island and vicinity become a reserve or
localefor all the Indiansin Upper Canada“to retire or fall back upon.”*® Thekindest coursg, in his
estimation, was “to remove and fortify [the Indians] as much as possible from all communication
with the Whites.”**°

105 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, pp. 5-6); Surtees, Treaty
Research Report: The Manitoulin Treaties, 11.

106 Robert J. Surtees, Indian Land Surrendersin Ontario, 1763-1867 (Ottawa: DIAND, 1984), 91-92.

107 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, p. 6).

108 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, p. 6).

109 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, p. 6).

10 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, p. 5).
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Much of Head's dispatch from Toronto to the Colonia Secretary on November 20, 1836,

appears below. In it, Head also discussad the nature of presents as well as the advantages and

disadvantages of giving them. He suggested discontinuing presents to American Indians in three

years, anticipating that few Indians would emigrate to Canada as a consequence of this change in

policy.*** He wrote:

| am decidedly of opinion, that hisMajesty’ s Government should continueto advise
the few remaining Indians who are lingering in Uppa Canada, to retire upon the
Manitoulin and other Islandsin Lake Huron, or el sewhere towards the North West.

Your Lordship has informed me, that the Committee of the House of
Commons on Military expenditure in the Colonies, are of opinion “that the Indian
Department may be greatly reduced, if not altogether abolished, and they therefore
call the attention of the House to the same, and also to the expense of articles
annually didributed to the Indians, and whether any arrangement may not be made
to dispense withsuch distributionsin future, or to commute the presents for money.”

Asitisyour Lordship’sdesirethat | should afford you as much information
as possible in the above suggestions, | now respectfully endeavor to do so. . . .

The presents which the British Govemnment has been inthe habit of granting
to the Indians in Upper Canada, have been delivered in two classes, termed “the
resident” and “the visiting” whose numbers were this year asfollows.

No. of Indians resident in Upper Canada — 6,507
Average No. df I[ndian]s who inorder to receive presents }
from the British Government annudly visit Upper Canadafrom } 3,270
the United States — }
Total [number of Indians receiving presents] — 9,777
Total average annual cost of presentsissued as above — £8,500

It certainly appears to me very desirable indeed that we should, if possible,
discontinue the practice of giving presentsto that portion of thevisiting Indianswho
residein the territory of the nel ghbouri ng States, but what is desirable isnot always
just, and it is therefore necessary, before the project be carried into effect, that we
should consider what arguments exids for, aswell as against this.

Initsfavor it may be stated,
1st.  That we should save an annual expenditure of, say, £4,000.
2ndly. That according to common Laws among Nations, there appears to be no
reason why, having lost al dominion over, and interest in, the United States, we
should continue to make annual payments to any portion of its inhabitants.

111

Sir F.B. Head to Lord Glenelg, November 20, 1836 (I1CC Documents, pp. 15-16). This address also

includesan appeal onbehalf of Chief SuperintendentGivins whose“nameisso identified with the Indian history of this
Country” that Head asks that Givins be retired “on his full pay.”
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3rdly. That it amounts almost to an act of hostility for the British Government to
continue to give Guns, Powder and Ball, to the Indians of the United States, with
whom that People are at this moment engaged in civil war.

4thly. That a considerable portion of the presents which we giveto the Indians, are
shortly after their delivery, to be seen displayed for sale by the Shopkeepers of the
United States, who often obtain them almost for nothing. . . .

In reply to the first objection, namely, “that by withholding the presents, we
should save an annual expenditure of £4000,” it may be stated that, of all the money
which has ever been expended by the British Government, there is perhaps no sum
which ought to be less regretted than that which wehave hitherto bestowed upon the
Aborigines of America. It has purchased for us the blessing of their race—they love
us!! —they have shed their blood for us —they would do so again — they look upon
us as the only just and merciful inhabitants of the Old World — and impressed with
these feelings their attachment to our Sovereign amounts almost to veneration.
“When we seethe Sun risein the East,” said aWarrior to meat the Great Council at
the Manitoulin Island, “it is our custom to say to our young men there is our Great
Father, he warms us, he clothes us, he gives us al we desire.”

There can be no doubt that up to the present page in the history of the British
Empire, we have acted well towards the Indians. What that reflection may
intrinsically be worth, it is not so easy to determine, as every man will perhaps
estimate it differently; however, its moral value, whatever it may be, should be
deducted from the expense of which we complain, for we cannot enjoy both
advantages: if we save the latter we must lose the former. . . .

In reply to the second objection, namely, “tha according to common laws
among Nations, there gppears to be no reason why, having lost all dominion over,
andinterestinthe United States, we should continueto make annual paymentsto any
portion of the inhabitants,” it must be recollected that in our Wars with the
Americans, we gladly availed ourselves of the services of the Indians, whom
invariably we promised we never would desert. In these promises we made no
restrictionwhatever, asto domicile; when thetribesjoined us, we never waitedto ask
them whence they came];] the closeof the War when the surviving Warriors|eft us,
we never prescribed to them where they should go.

It will be asked in what way were these our promises made? It is difficult to
reply to this question, asit involves the character of the Indian race.

An Indian’sword when it isformally pledged, is one of the strongest moral
securitieson earth, liketherainbow it beamsunbroken when all beneathisthreatened
with annihilation.

Themost solemn forminwhich an Indian pledgeshisword, isby thedelivery
of aWampum belt of Shells, and when the purport of thissymbol isonce declared,
itisremembered and handed down from father to son, with an accuracy and retention
of meani ng which isquite extraordinary.

Whenever thebelt isproduced, every minute circumstancewhich attended its
delivery seemsinstantly to be brought tolife, and such isthe singul ar effect produced
on the Indian’smind by thistalisman, that it iscommon for him, whom weterm “the



Moose D eer Point First Nation Inquiry Report

33

Savage” to shed tears at the sight of a\Wampum which has accompanied a message
from hisfriend.

| have mentioned thesefacts, becausethey will explanthe confident reliance
the Indians place on the promiseswhich, accompanied by the delivery of Wampums,
were made to them by our Generals, during and at the conclusion of the American
Wars.

These rude ceremonies had probably little effect upon our officers, but they
sunk [sic] deepin the minds of the Indians. The Wampums thus given, have been
preserved and are now entrusted to the keeping of the great Orator, Liginish, whowas
present at the Council | attended on the Manitoulin Island in Lake Huron, and in
every sense, these hieroglyphicsare moral affidavits of the bygone transactions to
which they relate. On our part, little or nothing documentary exists — the promises
which were made, whatever they might have been, were dmost invariably verbal,
thosewho expressed them are now mouldering inther graves. However, theregular
delivery of the presents, provesand corroboratesthetestimony of theWampums, and
by whatever sophistry we might deceive oursdves, we could never succeed in
explaining to the Indians of the United States, that their Great Father wasjustified in
deserting them.

To the third and fourth objections | have nothing to reply, for | must say |
think the Americans have reason for the jealousy they express at the British
Government interfering by positively arming their own Indians with whom they are
at War, withEnglishguns, powder and ball. | also cannot deny that agreat proportion
of the presentswe giveto the American Indiansform atribute which we annually pay
to the Shopkeepers of the United States. . . .

... | am of opinion that to the visiting Indians of the United States we cannot
without a breach of faith, directly refuseto continue the presents, which by the word
of our generals we have promised, and which by long custom we have sanctioned.
On observing that the minds of these peope were wide open to reasonable
conviction, it occurred to methat it would not be difficult to explain to them that
their Great Father was still willing to continue presentsto such of hisred children as
lived on hisown Land, but that in justice to the Americans who are now our Allies,
he could not arm against them those Indians who should continue to reside in the
Territory of the United States, and consequently, that after the expiration of three
years, presents would only be given to those of our red children who actually shdl
inhabit the Canadas.

| did not formally makethisdeclaration at the Great Council atthe Manitoulin
Island, but it was sufficiently hinted to them to be clearly understood, and as far as
| could learn and, have since learned, it was received without disapprobation.

| would therefore recommend that this dedaration should be formally
announced at the next delivery of presents. The Indians of the United States would
then have plenty of timeto preparefor the change, which | feel quite confident would
end by our being released honorably and altogether from an engagement which |
certainly think we have maintained long enough to reward liberally the United States
Indians for the Services they rendered us during the War. . . .
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| do not think the Indians of the United States could or would complain of the
abovearrangement, and | feel certain that tho’ afew would at first probably emigrate
to Canada, they would not long remain there.

For many reasons which it would be tedious to your Lordship tha | should
detail, | would recommend that the presents to the visiting Indians should for the
three years be del ivered at the Manitoulin Id and only.

The expense of forwarding the presents to that spot, tho’ lessthan to the old
place of delivery (Drummond Island) is greater than to Penetanguishene and
Amherstburg, but as only those who arereally in want o their presents would come
to Manitoulin Island, we should gain, as indeed we did gain this year, by that
arrangement infinitely more than the differencein the expense of transport. . . .

Having disposed of at |east onethird of the Indian presents, and the expense
of their delivery, | certainly respectfully recommend that we should continue to
deliver them to those few Indians who continue to inhabit Upper Canada.

| have already stated that the expense will shortly be defrayed altogether by
the sale of the lands they have thisyear liberdly surrendered to me; and evenif that
were not to be the case, | do think, that enjoying as we do possession of this noble
Province, it is our bounden duty to consider as[illegible] the wreck of that simple-
minded, illfated race, which (as| have already stated) isdaily and yearly fading upon
the progress of civilization.

To have only to bear patiently with them for a short time, and with a few
exceptions, principaly half castes, their unhappy race beyond our power of
redemption will beextinct.

| am not prepared to recommend that money should be substituted for
presents to the resident Indiansin this province. —
1st.  Becausel think unlessgood arrangementswere previously made, the Indians
from their improvident habits, would in many places be left destitute, and
2ndly Becausewithout due precaution, amoney delivery to so many men, women
and children, might possibly be attended with very great imposition.

Another year’ sexperience and reflection will 1 make no doubt, enable meto
offer to your Lordship a decided opinion on this subject, as | am quite alive to the
advantage which we should gain by the substitution of money, if it could be properly
effected. . . .

| am decidedly of opinion that at the expiration of three years, a still further
reduction may be made in the Indian Department and that its expenses of every
description will ere long be completely defrayed by the Lands which | have latdy
obtained from theIndians.*?

Although ManitoulinIsland never becametherefuge Head envisioned, therel ated proposal to reduce

and eliminate presents to “visiting Indians” from the United States was carried out, albeit on a

1z Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, pp. 1-21).
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different timeframe. Head believed the government should continueto deliver presentsto” thosefewn
Indianswho continue to inhabit Upper Canada’ ; however, it isimportant to emphasi ze that he dso
believed their numbers were “yearly fading.”

In 1836, Head had “ aufficiently hinted to [the Indians] to be clearly understood” that presents
wereto be discontinued. As early as June 1837, before the formal announcement of the impending
discontinuation of presents, the Indian Superintendent at Sarnia, William Jones, reported that the
newshad “ unsettled” the Indians.**® Some were already making preparationsto rel ocate to Canadian
territory, although the Superintendent could not ascertain in what numbers!*

Events in the United States pushed more Indians into Canadian territory than Head had
anticipated. Moreover, unforeseen circumstances meant that “ visiting Indians’ continuedto receive
presentsuntil 1843. That extension, intheory at least, gave them six or seven years, rather than the
intended two or three years, to make their decision.

Beyondthe 1836 surrendersor treatieswith the Ottawa, Chippewa, and Saugeen I ndiansthat
made Manitoulin Island and the Bruce Peninsula availalde, no formal land base was expressly
established for any of the Indian allieswho left theUnited States between 1836 and 1843. Relatively
few of the immigrant Indians took up permanent settlement on Manitoulin Island. By 1862,

Manitoulin Island was no longer exclusively reserved for Indians.**®

Chief Superintendent Jarvis's Address, 1837

Head was unable to attend the August 1837 distribution of presents on Manitoulin Island owing to
the death of King William 1V in June of that year. The new Chief Superintendent of Indian Affars,
Samuel Peters Jarvis, therefore delivered the formal address explaining the government’ s decision

to discontinue presents to Indians living in the United States. This he did on August 4, 1837, to a

s William Jones, Indian Superintendent, Sarnia, to Colonel James Givins, Chief Superintendent, June

6, 1837, NA, RG 10, vol. 66, pp. 63507-09, cited in “ Pottawatomie Correspondence Collected by Franz Koennecke”
(ICC Exhibit 15, p. 2).

14 William Jones, Indian Superintendent, Sarnia, to Colonel James Givins, Chief Superintendent, June
6, 1837, NA, RG 10, vol. 66, pp. 63507-09, cited in “Pottawatomie Correspondence Collected by Franz Koennecke’
(ICC Exhibit 15, p. 2).

18 Surtees, Treaty Research Report: The Manitoulin Treaties, 39.
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council of 75 principal Chiefs at Manitowaning on Manitoulin Island.'*® By then, “push had come
to shove” across the border; the American government had decided to pay future annuitiesonly to
those Pottawatomi living in the United States west of the Mississippi River.*

After the distribution of presentsto the 3700 Ottawa, Chippewa, Pottawatomi, Winnebago,
and Menominee assembled at Manitowaning, Jarvis spoke.*® It is not known which of the 75
principal Chiefswho heard Jarvis' s speech may have beendirectly rdated to the present-day Moose
Deer Point First Nation, since the names of only afew were recorded. Certainly, the Pottawatomi
were represented. Eyewitness Anna Jameson identified at least one in her subseguent account, “a
famous Pottowottomi chief and conjuror, called the Two Ears.”**° Also present were Chiefs Aisance
and Y ellowhead from Anderson’ s Coldwater civilization project.*®

Jarvis explained, through the Ottawa interpreter Assiginack (Assikenack),'* that in three
yearspresentswould be given only to Indiansliving in the British Empire, and not to those resident
in the United States. Indiansliving in the United States who wanted to continue recaving presents
wereinvited to “ comeand live under the protection of your Great Father.”** They weretold hewas
“willing that his Red Children should all become permanent Settlersin this[Manitoulin] island.”*#

16 Sir F.B. Head to Lord Glenelg, August 22, 1837, No. 41 in British Parliamentary Papers, vol. 12,
“Correspondence, Returns and Other PapersRel ating to Canada and the I ndian Problem Therein, 1839” (Shannon: Irish
University Press, undated) (ICC Exhibit 21, pp. 154-5); and Catherine A. Sims, “Algonkian-British Relations in the
Upper Great Lakes Region: Gathering to Give and Receive Presents, 1815-1843,” PhD thesis, University of Western
Ontario, 1992, p. 314.

u Clifton, A Place of Refuge (ICC Exhibit 13, p. 32).

18 Anna Brownell Jameson, Winter Studies and Summer Rambles in Canada (Toronto: McClelland &

Stewart, 1990), 497, 499-501 [hereafter Jameson, Winter Studies and Summer Rambles] (ICC Exhibit 20).
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In anticipation of these announcements, Anderson and his staff had started building the necessary
agency buildings and houses at Manitowaning on Manitoulin Island in the spring of 1837.%%

Asrecorded, Jarvis s words wereas follows:

Children,

When your Great Father the Lieutenant Governor parted with his Red
Children at this place he promised again to meet them here at the Council Fire, and
witness in Person the grand Delivery of Presents now just finished.

To fulfil thisengagement your Great Father the Lieutenant Govemor left his
Residence at Toronto and proceeded on his Way to the Great Manitoulin Island as
far as Lake Simcoe. At this place a messenger who had been despatched from
Toronto overtook him, and informed him of the death of your Great Father on the
other Side of the Great Salt Lake, and the accession of the Queen Victoria. It
conseguently became necessary for your Great Father the Lieutenant Governor to
return to the seat of his Government, and hold a Council with his chief Men.

Children, — Y our Great Father the Lieutenant Governor has deputed me to
express to you his Regret and Disappointment at being thus unexpectedly deprived
of the Pleasure which he had promised to himself in again seeing all his Red
Children, and in taking by the Hand the Chiefs and Warriors of the numerous Tribes
now here assembl ed.

Children, —1 am now to communicate to you a Matter in which many of you
aredeeply interested. Listen with Attention, and bear well in Mind what | say toyou.

Children, —Y our Great Father the King has determined that Presents shall be
continued to be given to all Indians resident in the Canadas; but Presents will be
given to Indians resding in the United States only for Three Y ears, including the
present Delivery.

Children, the Reasons why Presents will not be continued to the Indians
residing in the United States | will explain to you.

1st.  All our Countrymen who resided inthe United States forfeited their
Claim for Protection from the British Government from the Moment their Great
Father the King lost Possession of that Country; consequently the Indians have no
Right to expect that their Great Father will continue to them what he does not
continue to his own White Children.

Studies and Summer Rambles, 503 (ICC Exhibit 20); NA, RG 10, Records of Chief Superintendent’s Office, Upper
Canada, 1831-1847,vol. 66, pp. 63741-50.
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2d.  The Indians of the United States who served in the late War have
aready received from the British Government more than has been received by the
Soldiers of their Great Father who fought for him for Twenty Years.

3d.  AmongtheRuleswhich civilized Nationsare bound to attend to there
isone which forbidsyour Grea Father to give Arms and Ammunition to Indians of
the United States who are fighting against the Government under which they live.

4th.  The People of England have, through their Representatives in the
Great Council of the Nation, uttered great Complaints at the Expense attendant upon
a Continuation of the Expenditure of as large a Sum of Money for Indian Presents.

But, Children, let it be distinctly understood, that the British Government has
not come to a Determination to cease to give Presents to the Indians of the United
States. On the contrary, the Government of your Grea Father will be most happy to
do so, provided they live in the British Empire.

Therefore, athough your Great Father iswilling that hisRed Children should
all becomepermanent Settlersin thislsland, it matters not inwhat Part of the British
Empire they reside They may go acrossthe Great Salt Lake to the Country of their
Great Father the King, and therereside and there receive their Presents, or they may
removeinto any part of the Provinces of Upper and Lower Canada, New Brunswick,
Nova Scotia, or any other British Colony, and yet receive them; but they cannot and
must not expect to receive them after the End of Three Years if they continue to
reside within the Limits of the United States.

Children! —TheLong Knives[ Americans| have complained (andwithjustice
too) that your Great Father, whilst he is at peace with them, has supplied his Red
Childrenresiding intheir country, with whomthe Long Knivesareat war, with guns
and powder and ball.

Children! —This, | repeat to you, isagainst therulesof civilised nations, and,
if continued, will bring on war between your Great Father and the Long Knives.

Children! — You must therefore come and live under the protection of your
Great Father, or lose the advantage which you have so long enjoyed, of annually
receiving valuable presents from him.

Children, — I have one thing more to observe to you. There are many
Clergymen constantly visiting you for the avowed Purpose of instructing you in
Religious Principles. Listen to them with Attention when they talk to you on that
Subject; but at the same Time keep always in view, and bear it well in your Minds,
that they have nothing to do with your temporal Affairs.

Y our Great Father who lives acrosstheGreat Salt Lakeisyour Guardian and
Protector, and he only. He has relinquished his Claim to this large and beautiful
Island on which we are assembled, in order that you may have a Home of your own
quite separate from his White Children. The Sail is good, and the Waters which
surround the Shores of this Island are abundantly supplied with the finest of Fish.

If you cultivate the Soil with only moderate Industry, and exert yourselvesto
obtain Fish, you can never want, and your Great Father will continue to bestow
annually on all those who permanently reside here or in any Part of his Dominions
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valuable Presents, and will from Time to Timevisit you at this Place to behold your
Improvements

Children, — Your Great Father the Lieutenant Governor, as a token of the
above Declaration, transmitsto the Indians a Silk British Flag, which representsthe
British Empire. Within this Flag, and immediately under the Symbol of the British
Crown, are delineated a British Lion and a Beaver; by which is designated that the
British Peopleand thendians, theformer being represented by the Lion and thelatter
by the Beaver, are and will be alike regarded by thar Sovereign so long as their
Figures are represented on the British Flag, or in other Words, so long as they
continue to inhabit the British Empire.

Children, — This Flag is now yours; but it isnecessary that some One Tribe
should take charge of it, in order that it may be exhibited in this Island on all
occasions when your Great Father either visits or bestows Presents on his Red
Children. Choose, therefore, from among you, the Tribe to whichyou are willing to
entrust it for safe Keeping, and remember to have it with you when we next meet
again at this place.

Children, — I bid you farewell; but before we part, e me expressto you the
high Satisfaction | feel at witnessing the quiet, sober, and orderly conduct which has
prevailed in the Camp since my Arrival. There are assembled here upwards of 3,000
Persons, composed of different tribes; | have not seen or heard of any wrangling or
quarrelling among you; | have not seen even One Man, Woman, or Child labouring
under a State of Intoxication.

Children, — Let me entreat you to abstain from indulging in the Use of
Firewater. Let me entreat you to retum immediately to your respective Homes, with
the Presents now in your possession. L& me warn you against Attempts that may be
made by Traders or other Persons to induce you to pat with your Presents in
exchange for Articles of little Value.

Farewell

125 “Address of the Chief Superintendent of Indian Affairs to the Indians assembled in General Council
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Jarvis did not disclose the long-range intention “to dispense with such distributions in
future,” as aluded to by Head.'*® Rather, Jarvisemphasized the aspect of British protection: “Y our
Great Father who lives across the Great Salt Lake is your guardian and protector, and he only.”
Irrespective of what was being contemplated at the higher levels of officialdom, Jarvis left the
impression that presentswould be bestowed “annually” to any Indian alliesin the United Stateswho
took up the invitation to relocate to the Canadas or other points in the British Empire within the
prescribed time limit. He simply suggested they support themselves through agriculture and
fishing.**

Given that the“present Delivery” made in 1837 wasto count as one of the three years, then
thegovernment’ soriginal intention wasthat 1838 and 1839 would bethelast two yearsthat “ visiting
Indians” would receive presents. Even though the government was offering Manitoulin Island asa
placefor these potential immigrantsto settle, they werenot obliged to livethere, asresidencewithin
the British Empire represented the only precondition to their continued receipt of annual presents.

Thisturn of events presented adilemmafor the“visiting Indians.” Movingto Canadawould
deprive them of their share of the annuities for the lands they had ceded to the American
government, annuities now available only west of the Mississippi River.”® Staying in the United
States would mean having to leave the Great Lakes area as well as giving up presents from the
British.*?® Faced with this choice, hundreds decided to move to Upper Canada shortly after Jarvis's

announcement.

126 Sir F.B. Head to L ord Glenel g, November 20, 1836 (I CC Documents, pp. 1-21). The specific quotation
issetforth a p. 9.
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in British Parliamentary Papers, vol.12, “ Correspondence, Returns and Other Papers Relating to Canada and the Indian
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Some 432 Pottawatomi livingin the United Statescollected presents on Manitoulin Island
in 1837, but none did so in 1838. In 1838, the 505 Pottawatomi who collected presents on
Manitoulin — 406 from the Saugeen and the 99 from Penetanguishene — were counted as “resident
Indians.”** Overall, the number of “visiting Indians’ who received annual presents at Manitoulin
and Coldwater dropped from approximately 1800 in 1837 to fewer than 1000 in each of 1838 and
1839.

Difficultieswith Head’ sProposals
The delivery of presentsto “visiting Indians’ did not end in three years as Head had recommended
in 1836. Moreover, Head' sradical proposal to removevirtually all Indiansto Manitoulinlsland was
not well received in any quarter. It enraged the local Methodist missionaries. It was opposed by the
Aborigines Protection Society in England and the Exeautive Council of Lower Canada. Some
Indians wanted to move to Manitoulin for their own reasons, but others were steadfastly opposed.
Chippewaand Ottawachiefsvisiting Amherstburg from Indianaprotested: “Wehavelong ago given
up attempting to cross the great waters in these frail bark canoes.”***

No immediate action was taken on either of the contentious policy changes suggested by
Head. Both risked disrupting the tried and true practice of Indian conciliation. Rebellionsin Upper
and Lower Canadainlate 1837 and border raidsby American Hunters' Lodgesinthelate 1830swere
a greater concern. For the government, they produced an atmosphere of fear and uncertainty that
precluded any action that would alienae Indian allies.* For some Indian allies the threats in late

1837 and through 1838 provided an opportunity to demonstrate their loyalty to the Crown.

130 Catherine A. Sims, “Algonkian-British Relationsin the Upper Great Lak es Region: Gathering to Give
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42 Indian Claims Commission

In December 1837, 50 Pottawatomi and 40 Ojibwa from Lakes Huron and Simcoe
volunteered to defend the Crown against rebels who were gathering north of Toronto. “Pardes’ —
reminders of earlier promisesto return to the defence of the British Crown and not to take up arms
against the British —were sent to the western Indians about the possible necessity of “unburying the
hatchet.” Although U.S. Indians who felt they had littleto gain were |less enthusiastic about these
paroles than were those on Manitoulin Island,** there is evidence that Indian volunteers — perhaps
including Ogemawahj, the Pottawatomi ancestor of the Moose Deer Point First Nation —werepaid
for their military servicein 1839.*

When Sir George Arthur replaced Headin March 1838, Jarvis sought instructions from the
new Lieutenant Governor bef ore distributing presents at Manitoulin in August that year. Jarvis

explained to Arthur:

| was instructed by Sir Francis Head, in August 1837, to apprise . . . the visiting
Indians, residing in the United States Territory, that it was not the intention of
Government to bestow presents on them, after the year 1838, unless they became
permanent residents within the limits of Upper Canada or some portion of Her
Majesty’s dominion.*®

Evidently Jarvis was not directed to repeat the announcement. He made no mention of it at

the 1838 distribution. Instead, he acknowledged the government' s problems, praised the loyalty of
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resident Pottawatomi and Ojibwawho had vol unteered to suppressthe 1837 uprisings, and promised
that the Great Mother would never forget the conduct of her Indian warriors*®

Jarvis had some misgvings of his own about discontinuing the presents:

| was directed to communicate to the Visiting Indians residing within the
Territory of the United States in 1837 by order of Sir Francis Head . . . that at the
expiration of Three Y ears including the'Y ear 1839, Presentswould be discontinued
to Indians residing in the United States unless they removed to some part of the
dominion of Her Britannic Majesty. The policy of this step, has d ways appeared to
me very questionable and the justness of it still more so.

The Indians gererally residing within the American Territory consider
themselves the allies of Great Britain and many of them as owing allegianceto the
Crown. This was eminently manifested during the American War in 1812 & 13.

The hostile feeling entertained by every Tribe residing in the United States
toward the Government of that Country rendersit in my opinion extremelyimpolitic
just at thiscrisis, to deprivethem of aBoon whichthey have enjoyed fromthe British
Government, | believe since the peace of 1783.

But a stronger argument in favour of continuing Presents to them is the
circumstance, that British Faith has been pledged to that effect.’®

Presentswere given to “visiting Indians’ for afew more years, but the Indian Department did not
develop any new strategiesin that time.

Inthe summer of 1838, Colonial Secretary Lord Glenelgdirected Lieutenant Governor Arthur
to revert to the civilization plan initiated in 1830. “Wandering Indians” were to sttle and become

farmers, missionaries were to be encouraged to educate them, and reserve lands were to be
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protected.”® The “civilization” program was less than vigorous, however, because Indian
superintendents were overworked and lacked staff.**®

Once Head was out of office, the plan to remove Indians to Manitoulin Island lost
momentum, even though the Assistant Indian Superintendent at Sarnia, J.W. Keating, worked hard
to overcome the Indians’ resistance to moving there. Dealing with an influx of Indians from the

United States in the spring of 1839, Keating wrote to Jarvis:

| am sorry to say that the Americans& | dare say some others have been tempering
[sic] with the Indians & produced in some adisinclination to go; by informing them
that they could get no leather for mocassins & that the inhabitants of [Manitoulin]
Island were in astate of starvation. This| of coursefully contradicted, & gave them
an account of the lsland such as | had seen it, & of thesplendid fall fisheriesin the
immediate neighbourhood of Manitowaning . . . .

After aconsiderabledegree of hesitation & upon our positive assurance, that
they could neither recur [sic] land to settle on here, or encouragement or assistance
of any description from government unless they proceeded to Manitowaning they
have decided to go.**

Simultaneoudy, the Indians were making arrangements to settle elsewhere. Keating's superior at
Sarnia, William Jones, informed Jarvisin November 1839 that a band of Pottawatomi had “held a
Council with the Chiefs on Walpole Island, from whom they received a Tract of land on the Chenail
Ecart, to which they have repaired.” It appeared to Jones that others were intending to go there as

We” 141
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With respect to questions from the Lieutenant Governor and Colonial Secretary regarding
the Indians attitudes towards government policy, Jarvis refared these queries to Indian
Superintendent Anderson at Manitoulin Island. Anderson replied that both “the Indiansresident on
the Island aswell as the vidtors’ were “much pleased” by the formation of the establishment at
Manitowaning, but were“slow” totakeadvantage of it owing tofears, encouraged by the Americans,
that they might be dispossessed of these lands in the future. He added that, while the “visiting
Indians’ considered it a “very great hardship” to have presents discontinued unless they became
resident in Canada, many did “ prefer losing their [U.S.] Land payments for the Known Certainty of
receiving Presents [in Canadian territory].”**

Indiansfrom the United States congregated on the Canadian side of the St Clair River, which
connects Walpole Island in Lake & Clair with the southern tip of Lake Huron at Sarnia. When the
Indiansrefused to go toManitoulin Island, Jarvisdirected that they be persuaded by telling them that

no agricultural assistance would be given to them elsewhere:

| am extremely sorry to learn that they shew a reluctance to proceed to Manitoulin.
They must not expect to be assisted by Government unless they do go there. [T]hat
... Establishment has been formed at very great expense and upon an extensive scale
for the relief and accommodation of such Indians as may not have fixed residences
and who aredesirousof being civilized and assimilatingtheir habitsto thoseof white
men. . ..

| wish therefore that you would distinctly give them to understand that at this
Station [Manitoulin] alonewill they be assisted by the Governmentin the cultivation
of the soil, and that it isthe earnest wish of the Government that they should take up
their residence at that place under Captain Anderson.'*

At Sarnia, the frustrated Keating did not feel obliged to provide for Indians who had moved there.
In June 1840, he intimated to Jarvis that he thought they could be manipulated by harsh treatment:
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[[Ttwill only be when they find themselves naked & hungry which they will inayear
or so that they will succumb. That will | think be the best way of proceeding. [L]et
... them suffer, & want presents & they will become tractable and plastic enough.**

Keating expected that, by the spring of 1841, he would be able to transport Pottawatomi from
Walpole Islandto Manitoulin Idand by boat, with the expense pad by the saleof their horses

The decade of the 1840s marked anew erain Canadian politics. In October 1840, soon after
the Union Act laid the groundwork for the union of Upper and Lower Canada, the Lieutenant
Governor informed Jarvisthat he did not want any meansbeing used to “ induce or encourage Indians
to come into the Country.”**® By February 1841, Upper Canada ceased to be a separate entity and
was subsumed under the United Province of Canada®’ In March 1841, Civil Secretary T.W.
Murdochinformed Jarvisthat Indiansfrom the United Stateswould haveto relocateto BritishNorth
Americabeforethe 1843 present distribution if they wished to continue receiving them.**® Murdoch
not only reinstituted adeadlinefor giving presentsto “visiting Indians’ but probably hoped to stem
Indian immigration from the United States at the same time.

Jarviswasstill notinfavour of ending the practice. He pointed out that the guarantee of “Her
Majesty’ sbounty” went back to William and John Johnson, “and especidly” to Sir George Prevost’s
March 17, 1814, council of western Chiefs whose possessions were “within the Royal Standard at

the declaration of theWar of 1812.” Jarvisknew these Indian allies had been promised that the King
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would not forget them in peace.**® Given the willingness of the Indiansto oppose the rebels during
1837 and 1838, Jarvis also believed that resident Indians, as well as “visiting Indians’ from the
United States, remai ned committed to the defence of the Crown, and that their servicesentitled them
to presents.

However, the greater peace that prevailed after Union in 1841 made the discontinuance of
presentsmore feasiblefor the British. His own concerns notwithstanding, Jarvis directed Anderson
and the other superintendents in December 1841 to inform as many Indians as possible that non-
residents would get no presents after 1843. Jarvis expected the Indians to spread theword to their
friendsand relativesin the United States. By theend of December, Jarvisreported that thisnews had
been communicated to all the Indian tribesresident in western Canada. By January 1842, Jarviswas
prepared to agree that the time had arrived “when in justice to the Government as well as to the
Indian the line of distinction should be drawn and made known as to what Indiansare or are not in
future to share Her Magjesty’ s Bounty.” >

In 1842, the Bagot Commission began itsinvestigation of the I ndian Department. Concerned
with the efficiency and cost effectiveness of the civilization program, the Bagot Commissioners
suggested a plan to limit presents immediately. The plan involved taking a census of all resident
Indiansto ensurethat only those on official band listswould receivepresents. The Governor General
would be required to authorize any additionsto thelists. “Halfbreeds’ and their descendantswould
not be included unless they were adopted by the tribe with which they lived, and Indian women
living with or married towhite men wouldbe excluded. Wherever feasible, the nature of the presents

would bein keepingwith agricultural pursuits.’*
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No such census was taken. “Visiting Indians’ continued to receive presents, although on a
smaller scale, through to 1843. Thedistribution of ammunition wasreducedinfavour of distributing
more “practicd” presents.’*

When “visiting Indans’ received presents for thelast time on Manitoulin Island in 1843,
there was no public speech. Jarvis did not attend, nor was there a general distribution of presents.
Instead, the effective head of the Bagot Commission, R.W. Rawson, and the new Governor General,
Charles T. Metcalfe (appointed in 1843), directed Superintendent Anderson to inform groups of
“vigiting Indians” individually that they would no longer be receiving presents. Adopting the
civilized life was to be recommended as the only means by which the Indians might continue to
providefor their families. Nevertheless the Indianswereto be reassured that the government would
“ever fed alively interest in their welfare and the advancement of all the Indian tribes on the
continent.” Rawson ordered Anderson to givevisitingchiefsatour of Manitowaning to demonstrate
the “beneficial change which had taken placein the condition of their brethren.” By then therewere
approximately 1100 Indian residents at Manitowaning.***

Government officials consistently concealed the government’s desire to do away with dl
presents. A decade after the elimination of presents to “visiting Indians,” around 1853 or 1854,
presentsto resident I ndiansbegan decreasing. Therehad been no warning of thisreductioninHead' s
addressof 1836, in Jarvis' sannouncement in 1837, or in the Superintendents’ “announcements’ of
1841 and 1843.

In 1844, the Bagot Commission report suggested terminating annual presentsto all resident
Indians. At least one historian suggests this was not done during the 1840s “owing to Indian
opposition and increased international tensionsinvolving the dispute over the Oregon boundary.”**
In July 1850, Colonial Secretary Earl Grey wroteto the Governor General, Lord Elgn, towarn him

that the House of Commons intended to discontinue any funding related to annual presents. In a
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report prepared to determine the least objectionable way to end the presents, Lord Elgin proposed
that they first be curtailed to the more “advanced” or “dvilized” tribes, with those still dependent
on hunting and fishing to be given more time to prepare for their termination. The Colonial
Secretary’ sMarch 1851 response to this report was that presents had to be progressively reduced
from 1852 until complete abolition in 1858.*°

Ottawa Chief Assiginack, who had beentheinterpreter for Head' s 1836 address, |earned of
the impending discontinuation of presents to resident Indians around 1851. In protesting the
proposal, Assiginack recounted the history of the 1837 council and concluded that presents could
not end unl ess the bri ght sun of the British Empirefe | into mora decay.™’

In 1852, Ogemawahj (specifically referred to as* aPotawatomie”), Chief Aisance (farmerly
of Coldwater), and about a dozen other Chiefs wereinformed by Anderson that presentsto resident
Indians would soon be ending. Anderson held meetings at Penetanguishene and several other
locations to convey the news. I n these speeches, he characterized the giving of presents asaform of
charity and avoided making any connection between presents and military service in the British
interest:

My Brethern [sid],

When | last met you in Council | told you the period was near at hand when you
would get no more Presents. | did not know at that time that the day was so near, but
thetime hasarrived and thisisthelast day (year) that Y our Great Mother’ s Blankets
will be issued to you.

My B[rethern],

| hold in my hand aletter which contains theinformation on the subject (The Hon"®
the Superintendent General’s letter dated “Quebec 8 July 1852") which | am
commanded to communicate to you and which | shall endeavor to make you
understand, if however there should be any part of it that you do not comprehend, ask
me about it and | will tell you.

My B[rethern],

156 John Leslie, “Commissons of Inquiry into Indian Affairs in the Canadas, 1828-1858: Evolving a
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This letter informs you that your Great Mother's Councillors had considered the
subject of the Indian Presents; that after many days (years) serious thought about the
matter they have concluded that this shall be the last time this bounty shall be
distributed to the settled Indians in Upper Canada.

My BJ[rethern],

Presents were first given to the Indianswhen they were poor and could not support
themselves — the Government saw their situation — took pity on them — were
charitable to them and kindly gave them Clothing. But now that many of you have
become Farmers, have annuities, plenty of Land, pay no Taxes and are well ableto
work, your Great Mother’s wise men consider it unjust that the white men living
beyond the Great Salt Lake should any longer pay money to buy Goods for the
Indianswho are so much better provided for than many of your Great M other’ swhite
children.

My B[rethern],

Y ou know that all Gameisfled from your grasp. Y ou cannot live by the Chase. Y ou
must therefore go to work and cul tivate the soil li ke white men. With your industry,
your annuities and the interest arisng from the sale of land, if managed with care,
youwill have abundance of every thing and will not feel thewant of thePresents. But
if any of you frequent the Hre-Water shops and will not work, such, like white men
who live in the same way, must expect to be poor and wretched in the world and
forever miserable in the [illegible] to come.

My Blrethren],

Your Great Father is rejoiced to hear that many of your people are becoming good
workers and would regret to learn that any, either from indolence, [illegible] or any
other neglect of their duty, should allow their wives or children to suffer from the
want of those comforts which industrious conduct could so easily provide for them.

My BJrethren],

| have told you that this is the last ime you will receive Blankes from the
Gov[ern]m[en]t and to show you with how much careit has considered your interest
I now tell you that next year, three fourths of the value of the Presents will be paid
in money, that isto say, the amount will be addedto your annuities respectivey and
apply in the same way that your annuities are The year after only one half will be
allowed you, and thefollowing, being thelast year only onefourth, and thuswill end
what is called Indian Presents. The Government, my friends, have adopted this
humane mode of putting an end, by degrees to the gratuity which you and your
fathers have received for nearly a hundred years merely out of charity because you
were not able to dothe yoursdves.

My Blrethren],

Y ou must not suppose that because you are not to receive any more Presentsthat the
Government casts you off and will take no mare care of you, for | am strictly
commanded to tell you that they will continueto take adeep interest in your welfare,
will continue to be your advisers, to conduct the expenditure of your funds, and in
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fact do everything that is just and reasonable to promote your happiness and
particularly as regards your advancement in the arts of civilized life.

My Blrethren],

For more than twenty years the Government have addressed you through me,
exhorting you and advising you to adopt the customs of your white brethern [sic]
around you to cultivate the soil and by other habits of manly labour to support your
families in comfort, to live like good Christians and to get your children educated.
Had you followed this good and friendly advice you would now have large farms
producing abundant crops, and many of your young men and women would be
respectable members of society. But instead of taking this good advice, you have
listened to those peoplewho wish to get your money for their Fire-Water, and to keep
you hunting muskrats to make a profit by thdr trade, not caring to what state of
wretchedness they may reduce you.

My Blrethren],

And now let me ask, what do you intend to do? Y ou have good annuitiesit is true,
but if you continue idle they are not sufficient to provide all your people with food
and clothing. T hrow off indolent habits, turn to the plough and work like men. Send
your children to the Big School wherethey will be taught everything that isgood for
them. Follow the advice of your Great Father and assembleyoursel vestogether into
large communities, where he will give you good Land where you may preparefarms
to leavefor your children whenyou leavethisworld. Do not continuetolivein small
bands, nor think of going to settle on Islands, for depend uponit, Y our Great Father
will not encourage your doing either. Go then at once to such place as he may direct
so that your interest may be better attended to.

My B[rethren],

In old times when your ancestors were about to leave this world for the land of
spirits, they could call their children about them and say, “My children, | am leaving
you and am going to the land where by fathers are gone. Be not greived [sic], | leave
you plenty to support you and your children. These are my Rivers and my hunting
ground full of Game. Thereismy Bow and arrows, my canoeand my spear,al | have
| leave to you, take good care of them, use them with diligence and you will have all
you want for the comfort of your families.”

My BJrethren],

You have no Rivers, no hunting grounds to leave to your children. What do you
intend to do for them? Y ou love your children as your ancestors loved theirs. What
do you intend toleave for them to live upon when you are gone? If you do not wish
themto prow! about like wolves and foxesforfood, you mus go to work and prepare
farms for them, and in the meantime send them to the Big Schools to be educated.
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My Blrethren],

Reflect seriously on what | havesaid and recollect, | again repest it, that Y our Great
Father will not encourage your remaining in small bands, nor will he help you to
settle on any Island unless it be the Great Manitoulin.**®

Chief Aisance wasthefirst to reply after Anderson spoke at Penetanguishene. Heaccepted
discontinuation of the presentsin principle, but thought it should be put off for another generation
and a half:

Father,

| tell you the Government promised our forefathersthat they would receive presents
for three Generations. Only one generation has passad away and | am not yet inthe
prime of life and the Presents should continue to be given for one more generation
and a half.

Father,

It is only four years since we began to send our Children to the Big Schoadl to be
instructed and we think the Government ought to continue giving Presents until our
Children are well instructed. . . .

Father,
TheIndians are yet poor and there are many widows and orphansamong us who are
not able to clothe themselves and buy other things they cannot do without ™

Although bands receiving treaty annuities seemed quite prepared to accept the eventua
discontinuation of presents to resident Indians, Ogemawahj was not. Speaking to Anderson &
Penetanguishene, Ogemawah] pointed out that the circumstances of his people were different.
Remembering the pledges of the British, he pleaded the disadvantaged status of his people:

158 “Address of T.G. Anderson, Superintendent of Indian [A]ffairs[,] to the Chippewa, Potawatimie and
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Father,

We, Potawatomiesare poor. Wedo not receiveannuities, wedon’ t know how we can
provide clothing for our families when we get no more Presents. This we wish our
Great Father to know.

Father,

We say again and we wish our Great Father to hear it, we have nothing to depend
upon for a living, and hope he will continue to give us this bounty as he told our
fathershewould do. He said he would continueto give us Presents aslong asthe sun
should gppear inthe ky.*®°

Present-giving was wholly discontinued in or by 1858, two years after the 1856 transfer of
Crown lands from imperid to Canadian control.*** The action appears to have been taken largely
without reference topledges madeinwartimeor to inconsistenciesin how various groups of Indians
would be affected by the change.

Most of Manitoulin I sland was opened to non-native settlement by surrender of the “ Chiefs
and Principal Men of the Ottawa, Chippewaand other Indiansoccupying thesaid Island” on October
6, 1862.12 The surrender cited the 1836 surrender arranged by Head, but pointed out that “few
Indians from the mainland, who it was intended to transfer to the island, have ever cometo reside
thereon.”'®®* For the government, the Manitowaning establishment had been a disappointing

experiment:

It was hoped that substantial numbers of Indians from the rest of the province, but
particularly from Saugeen and the north shore [of] Lake Huron, would settle near
Manitowaningin order to receivetheass stance of the Department personnel. Asthey
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made progress, they would offer a concrete example to other bandswho, itwas felt,
would want to emul ae their success™

For variousreasons, including therel ativeremotenessof Manitoulin Island and minimal agricultural
success, the I ndian population of the Island wasjust 1200 in 1858.°° Some Indian residents had | eft
thelsland to join other bands. Agency buildingsand the school at Manitowaningwereina“ruinous”

state of disrepair, and the nearby farms were beng neglected.*®®

MIGRATION TO CANADA AND THE AFTERMATH
Pottawatomi Immigration/Migration from 1837
During the 1830sand 1840s, some5000to 9000 visiting Indians” eventually moved from American
to Canadian territory. Most were Ojibwa, Ottawa, and Pottawatomi, but there were also smaller
numbersof Shawnee, Winnebago, Sauk, and M enominee. Theaddition of so many Indianswasmore
thanthe government had anti ci pated, even though the popul ation of the province underwent asixfold
increase from 158,000 in 1825 to 952,000 in 1852.*°

Anthropologist James Clifton’s view is that American Indian policy was a great influence

on the decision of Indians in the United States to move to Canada:

The end of presents itself contributed to their immigration, as did the invitation to
take up residence in Canada. However, the mgor force was the American Removal
Policy which threatened to force the Great L akes Indians west onto the dry prairie
lands. Many of the tribes adjacent to the border then saw Canada as arefuge and
sometook advantage of theinvitation to evadethefull impact of American policy.'®®
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After about 1840, or until they became settled, many immigrant Pottawatomi formerly known to the
Indian Department as“western” or “visiting Indians” werereclassified as* wandering Indians,” since
they lacked reservesin Canada.*® Competition for a shrinking land base forced some Pottawatomi
to move frequently.’® Many Pottawaomi married in, were adopted in, or ssmply moved in with
Ojibwa (Chippewa) and Ottawa who had reserves and treaty rights. This mergng occurred both
before and after the creation of reserves resulting from various surrenders andtreaties made manly
between 1815 and 1850.1"* Theseimmigrants’ descendantsare now associ ated withmost of thesmall
reserves located along the east coast of Lake Huron from Lake St Clair to north of Manitoulin
Idand.'™

Given that “visiting Indians’ received presents until 1843, it is probably impossible to
identify the precise moment when certan Moose Deer Point ancestors crossed over into Canadian
territory with the intent of settling permanently, as opposed to simply collecting annual presents.*”
The First Nation’ s written submission concedes that there is “conflicting evidence” asto the dates
of the migration of the Pottawatomi ancesors named Waucosh (Williams) and Winamek (Isaac). A
Winamek fought with Tecumseh, and someone by this name ded in a battle in the Detrait-
Amherstburg area. Nor is it known when the ancestors of the Newganub (Sandy) family came
athough Newganub was the name of an Ottava chief from avillage near Chicago.*™ The sourcefor
sayingthat the“ Aubey family camein 1837” islikewiseunclear. However, itis submitted that thar

predecessors, the ancestors of the Moose Deer Point First Nation, lived with and perhapswere even
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members of the Coldwater, Parry Island, Beausoleil, and Christian Island Bands."> Aswill be seen
below, in affidavits and applications for membership in the Beausoleil Bandin 1912, some of the
Pottawatomi stated that they or their predecessors had received “annuities” from Anderson at
Penetanguishene with the Beausolell Band and that Ogemawahj was the first settler on Christian
Idand.*™

Among the Chippewa of Saugeen who surrendered their territory on August 9, 1836, were
some Pottawatomi.”” Since no officer of the government had visited them between 1837 and the
early 1840s, when the Bagot Commission undertook its investigations, Jarvis could not give an
accurate account of their settlement except to say that the people receiving annuities were mostly
Wesleyan Methodists.'”® Clifton’ swork mentions avillage of about 370 Pottawatomi at the base of
the Bruce Peninsula by 1838. They had gardens and they hunted and fished, but, in 1838,
“depredationson thewhitesinthevicinity of Goderich” (to the south alongthe shore of LakeHuron)
wereattributed by Jarvisto “transient” Pottawatomi from that village.*” In 1855, officialsdescribed
the group at that location as “indolent and improvident.”**

Anderson noted in August and November 1837 that 432 Pottawatomi from “Millwackie’
(Milwaukee), some of whom were already clearing land on Manitoulin for the next year, were

planning to remain in Canada, while 218 Pottawatomi were wintering at the Saugeen.'® In 1842,
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presentswere distributed to 319 Chippewaand 507 Pottawatomi, Ottawa, and American Indians at
Walpole Island, a settlement established in 1782 for Chippewa |loyalists® Anderson reported a
small band of Pottawatomi living near the Chippewa on Beausoleil Island in 18458

Thelack of aland base for the Pottawatomi was clearly a problem from the beginning, but
there was no officia will to rectify the situation. Early reports simply deplored the Pottawatomi’s
wandering, begging, drinking, and fi ghting.*®* An 1844-45 government report commented that “ their
arrival in the Province isin every respect to be regretted.”*®

On June 14, 1844, the two Indian agents on the St Clair River, JW. Keating and William
Jones, were asked to explain to the new Chief Superintendent of Indian Affairs why so many
Pottawatomi had been allowed to relocate to Canada. In their joint reply, they stated that the
Pottawatomi had come * on the basis of [the] earlier solemn pledges made to them for their services
totheKinginatimeof trial.” Moreover, the Indians had comein response to the agents’ invitation
becausethe latter had been specifically instructedin 1841 to induce as many as possibleto emigrate.
Thosewho entered via Sarnia could not reach Manitoulin Island by water because they travelled by
horse rather than by canoe. At Sarniathey had “only hospitality,” but at Walpole Island they had
refuge owing to land provided by Colonel Alexander McKee in “some complicated land

transactions”’ in 1790.%°
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There were other reasons why they came. Some, not agreeing with their leadership in the
United States and wanting to stay in the Great Lakes region, moved to Canada to escape forced
assimilation, perhaps expecting that the British would be different from the Americans in that
respect.’®” Devoted to their own traditional way of life and religious practices, they were
exceptionallyresistant to the teachings of missionaries. Most of thePottawatomi immigrantsdid not
convert to Christianity or take up agriculture en masse. Indeed, in 1854, there were complai ntsthat
they were subverting the work of missionaries.’®

In 1858, at about the time the Beausoldl Band surrendered Beausoleil Island to move to
Christian Idland, the Indian Commissioner reported that there were about 49 Pottawatomi and 45
Ottawa (“in all 94") already living on Christian Island:

Theformer [Pottawatomi] . . . remain heathen though every effort has been madeto
Christianize them. They have no money payments but the Beausoliel [sic] Indians
have offered to receivethem into their Band and share the annuity with them, if they
will abandon thei r heathenish customs and embr ace chri i anity.**

The Indian Commissioner did not make direct contact in 1858, however:

The Pottawatomies and Ottawas living on Christian Island did not come to me at
Penetanguishene, and | had no means of going to them to take the census, therefore
| can only give the numbers as stated in last year’ s return, viz, - Pottawatamies: 14
men, 17 women, 18 children, making 49; Ottawas. 9 men, 10 women, 26 children,
making 45. The former emigrated from Lake Michigan many years ago, and have
ever since been considered as belonging to this country. The latter emigrated from
the United States, | think in 1854.'%
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In 1877, some of the Pottawatomi who had lived on Christian Island for at least 20 years
movedto Parry Island because of the cultural differencesbetween themand theBeausolell Chippewa
(Qjibwa) who had moved in and wanted the Pottawatomi to become Christian. This exodus did not
end the Pottawatomi presence on Christian Island, however. Other Pottawatomi moved there |ater

but, as Clifton notes, “[w]here they came from is not clear.”***

M oose Deer Paint Settlement

Theambiguousstatusof the Pottawatomi inCanadaisone of thereasonswhythey settledonislands,
points, and peninsulas along the shore of Lake Huron which werebeyond the immediateinterest of
Canadian developers.!®> Moose Deer Point is a prime example: it was one of the more isolated
locations and happened to be abundantly endowed with the requisite resources for a traditional
economy.

“Evidence concerning the date of settlement [at Moose Deer Point] varies.”** The First
Nation's position is that “[m]any at Moose Deer Point are descended from Ogemawahj
(Ogemahwahjwon, Ogeemawatch, Ogimawadj), whofoughtintheWar of 1812.” The statement that
“Ogemawahj himself migrated in 1835"** is based on the 1912 applications for membership in the
Beausoleil/Christian I1sland Band submitted 77 years after Ogemawahj’s ostensible arrival ' A
mainly Pottawatomi settlement may have existed at Moose Deer Point before present-giving to
“vigiting Indians” finally endedin 1843. If not, itiscertainly likely tha it was there before presents
to resident Indians ended in 1858 and before Manitoulin Island wasopened to general settlement in
1862.

1ot Clifton, A Place of Refuge (ICC Exhibit 13, p. 97).

102 Clifton, A Place of Refuge (ICC Exhibit 13, p. 96).

198 Written Submission on Behalf of Moose Deer Point First Nation, August 1, 1997, p. 56.

104 Written Submission on Behalf of Moose Deer Point First Nation, August 1, 1997, p. 48.

105 1912 Applications from non-treaty Indians “to share in the annuity of the Indians known as the

Beausoliel [sic] Band” (ICC Documents, pp. 144-92).
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There does not appear to be any reason to dispute the statement that some M oose Deer Point
people lived previously on Christian Island:

A number of the Pottawatomi who had been living on Christian Island left theisland
and settled at Moose Deer Point. This may have occurred because of religious
differencesbetweenthe Christian | sland Band, and themoretraditional Pattawatomi,
or because of leadership confliats following the desth of Ogamawah;.'*

In other materials submitted by the First Nation, John King isidentified as the son of Ogemawah;,
whowasfrom Wisconsin.**” King is said to havemoved to the M oose Deer Point locational ong with
the Williams, Jones, Keesis, and Tabobondong families!®

Although the present inquiry of thelndian Claims Commission hasnot i ncludedacommunity
session, the documentationprovided by the First Nation includes somerel evant statementsby elders
regarding the historical residency of the Pottawatomi. Art Sandy asserted that the M oose Deer Point
people had been there for over 150 years (since before 1843), and that they constitute a mixture of
Wisconsin Pottawatomi and Manitoulin Island Ottawa who intermarried with Ojibwa from Parry

Iand and other reservesin the vicinity.** Norman Williams stated:

Wehave been hereat Moose Deer Point sincethe 1830s. Wewereat Christian Island
beforethat. My father’ sfamily camefrom Wisconsin originally but everyone hereis
related to people from Parry Island or other Reserves through marriage. My father
could speak Pottawatomi but mostly he spoke Ojibway. Everyone here did when |
was young.*®

196 Written Submission on Behalf of Moose Deer Point First Nation, August 1, 1997, p. 56.

to7 Cynthia C. Wesley-Esquimaux, “Moose Deer Point: Robinson Huron Treaty Adheson, Historical
Background & Recommendations,” March 1988 (ICC Exhibit5, p. 3). See also Joan H olmes & Associates|Inc., “Moose
Deer Point I.R. No. 79 Report,” October 1994 (ICC Exhibit 2, p. 18).

198 Charles Skene, V isiting Superintendent, Parry Sound, to Indian A ffairs, [no date given|, NA, RG 10,
vol. 2005, file 7752, Cynthia C. Wesley-Esquimaux, “ Moose Deer Point: RobinsonHuron Treaty Adhesion, Higorical
Background & Recommendations,” March 1988 (ICC Exhibit 5, p. 9).

199 Art Sandy, Moo se Deer Point First Nation, in Cynthia C. Wed ey-Esquimaux and Dr 1.V.B. Johnson,
“United Anishnaabeg Elders: The Treaties Revisited,” April 1996, p. 96 (ICC Documents, p. 418).

20 Norman Williams, Moose Deer Point First Nation, in Cynthia C. Wed ey-Esquimaux and Dr |.V.B.
Johnson, “United Anishnaabeg Elders: The Treaties Revisited,” April 1996, p. 98 (ICC Documents, p. 420).
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Williams also added that the Parry Island Ojibway First Nation (Wasuaksing) and the Beausolél
First Nation (Christian Island) had permitted his peopleto take up residence at M oose Deer Point.**

A 1917 rreportfromthelndian Affairs’ Survey Branchtothe Deputy Superintendent of Indian
Affairsstated that Chief John King moved toMoose Deer Point (King’ sBay) from the United States
“about seventy yearsago” —that is, around 1847. Of thefour brotherswho came with him, two went
to Parry Island and two went to Christian Island, with the result that the brothers' descendants were
admitted into thosetwo bands. This 1917 report, prepared when Indian Affairswas considering how

to define the reserve at Moose Deer Point, described John King and his wife as “ non-treaty.” %2

Robinson-Huron Treaty, 1850, and Williams Treaty, 1923

Sincethe effort to centralize Indians on Manitoulin Island had failed, many Indianswere still living
along the northernmost shores of L akesHuron and Superior when mining interestsacquired licences
in the areain the 1840s. The Robinson-Huron and the Robinson-Superior treaties were designed to
deal with the Indians' protests and to open the region for mining. In preparation, Superintendent
Anderson and Alexander Vidal, aland surveyor from Sarnia, toured the area, |ocated the bands, and
confirmed that they were entitled to compensation.

Many bands were absent when Anderson and Vidal travelled along the shores of the two
lakesinthefall of 1849. The two met with groups of chiefs at Manitowaning on October 26, 1849,
and Penetanguishene on November 3, 1849; however, neither Anderson nor Vidal recorded the
names of the bands and Chiefs with whom they met.** The next year, in September 1850, William
Benjamin Robinson negoti ated the Robi nson-Huron and Robinson-Superior treatieswith the Ojibwa

at Sault Ste Marie. By means of the Robinson-Huron Treaty, the Crown initially acquiredthe entire

201 Norman W illiams, Moose Deer Point First Nation, in Cynthia C. Wed ey-Esquimaux and Dr | V.B.

Johnson, “United Anishnaabeg Elders: The Treaties Revisited,” April 1996, p. 99 (ICC Documents, p. 421).

202 W.R. White, Surveyor, Survey Branch, Department of Indian Affairs, to Duncan C. Scott,
Superintendent General of Indian Affairs October 11,1917, DIAND file475/30-10-79,vol. 3 (ICC Documents pp. 296-
97).

208 Robert J. Surtees, Treaty Research Report: The Robinson Treaties (Ottawa: DIAND, 1986), 10-12.
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northern shorelineof Lake Huronfrom L akeSuperi or to Matchedash Bay, which liessouth of Moose
Deer Point and the Severn River near Coldwater.”

The Robinson-Huron Teaty produced some 21 reserves which, for the most part, were
selected by individual Chiefs at locations where their bands had either fishing stations or summer
encampments.® Although Moose Deer Point iswithin the geographi ca area covered by thetreaty,
the peopl e living there were not taken into account and consequently did not comeinto any reserve
lands or annuities as aresult of that treaty.?*

Thethree ChippewaChiefs—Y ellowhead, Aisance, and Snake—who had been at Coldwater
from 1830 to 1836 protested the Robinson-Huron Treaty just days after it was made Over 70 years
later, in 1923, these protests finally culminated in another treaty — the Williams Treaty — that also
covered an areaincluding Moose Deer Point. Thistreaty overlapped the Robinson-Huron Treaty area
and covered the shorelinefrom the French River to M atchedash Bay.”” Onceagain, the peopleliving
at Moose Deer Point were not involved when the treaty was made, athough the Pottawaomi
descendantsof Ogemawahj who had joined the Christian | sland (Beausol eil) Band membership were

party to it**® However, the Williams Treaty is outside the scope of thisinquiry.

Pottawatomi Approach Other Bands, 1877

In 1867, the Dominion of Canada assumed responsibility for “Indians and lands reserved for
Indians.” The federa government extended the procedures previously devised in Upper
Canada/Canada West for managing Indian Affairs until it passed the first consolidated Indian Act
in 1876. That year, William Plummer became the Visiting Superintendent and Commissioner based

in Toronto, and Charles Skene became the Visiting Superintendent based in Parry Sound.

204 Robert J. Surtees, Indian Land Surrenders in Ontario, 1763-1867 (Ottawa: DIAND, 1984), 97.

205 Robert J. Surtees, Indian Land Surrendersin Ontario, 1763-1867 (Ottawa: DIAND, 1984), 97.

26 Written Submission on Behalf of Moose Deer Point First Nation, August 1, 1997, p. 84.

207 Robert J. Surtees, Treaty Research Report: The Robinson Treaties (Ottawa: DIAND, 1986), 28-29.

208 Written Submission on Behalf of Moose Deer Point First Nation, August 1, 1997, p. 83.
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Possibly as early as 1871, Pottawatomi living at Moose Dega Point, Chrigian Island, and
Parry Island began their quest for treaty annuitiesin Canada.® This effort took various forms over
the years. Some individuals gained full membership in the bands at the latter two locati ons through
intermarri age or by specific approval from Indian Affairs. Otherswho did not gain this status simply
continued to live at Moose Deer Point or, with the consent of the bands at Christian Island and Parry
Island, on thereserves of those bands.*°

In 1877, Pottavatomi at Moose Deer Point applied to join the Parry Island Band.
Superintendent Skene brought them to the attention of the Deputy Minister:

The Indiansin question — named King — are non Treaty Indians and for some years
have been settled upon Government Land near Moose [ Deer] Point —about 45miles

209 Clifton, A Place of Refuge (1CC Exhibit13, p. 91). Clifton cites“Memorial, 1871, [NA,] RG 10, vol.

443,” but there is no other information about this 1871 effort.

210 Submissions on Behal f of the Government of Canada, August 7, 1997, p. 14; Chief and Principal Men,
Parry Island, to Charles Skene, Visiting Superintendent of Indians, February 8, 1877,NA, RG 10, vol. 2005, file 7752
(ICC Documents, pp. 38-39); Charles Skene, Visiting Superintendent of Indians, to E.A. Meredith, Deputy Minister,
Department of the Interior, February 23, 1877, NA, RG 10, vol. 2005, file 7752 (ICC Documents, pp. 40-42); E.A.
Meredith, Deputy Minister, Department of the Interior, to Charles Skene, Vidting Superintendent of Indians March 7,
1877, NA, RG 10, vol. 2005, file 7752 (ICC Documents pp. 43-44); Charles Skene, Visiting Superintendent of Indians,
to E.A. Meredith, Deputy Minister, Department of thelnterior, NA, RG 10, vol. 2005, file 7752 (ICC Documents, pp.
46-47); L. Vankoughnet, Deputy Superintendent General of IndianAffairs,to William Plummer, Indian Superintendent
and Commissioner, Januay 29, 1879, NA, RG 10, vol. 2076, file11130 (ICC Documents p. 51); T.S. Walton, Indian
Superintendent, to J.A. Macdondd, Superintendent General of Indian Affairs July 7, 1887, NA, RG 10, vol. 2381, file
78047 (ICC Documents, p. 89); R.V. Sinclair, for D eputy Superintendent General of Indian Affairs, to T.S. Walton,
Indian Superintendent, July 15, 1887, NA, RG 10, vol. 2381, file 78047 (ICC Documents, p. 90); T.S. Walton, Indian
Superintendent, to J.A. Macdonald, Superintendent General of Indian Affairs, NA, RG 10, vol. 2381, file 78047 (ICC
Documents, p. 99); [L. Vankoughnet, Deputy Superintendent General of Indian Affairs] to Thomas S. Walton, Indian
Superintendent, March 22, 1889, NA, RG 10, vol. 2381, file78047 (ICC Documents, p. 100); George L. Chitty, Timber
Inspector, Department of Indian A ffairs, to J.D. M cLean, Secretary, Department of Indian Affairs November 29, 1889,
NA, RG 10, vol. 2963, file 206 745 (ICC D ocuments, pp. 103-03A); Resolutions of Non-Treaty Indians Parry Island,
November 29, 1911, NA, RG 10, vol. 2963, file 206745 (ICC D ocuments, pp. 117-19); Henry Jackson, Secretary to
Non-Treaty Indians, to W.H. Bennett, MP, December 5, 1911, NA, RG 10, vol. 2963, file 206745, (ICC Documents,
pp. 124, 124A, 124B and 125); Declaration of Christina Sunday, January 12, 1912, NA, RG 10, vol. 2963, file 206745
(ICCDocuments, pp. 126-29); Declaration of Chief ThomasPeters Kadegwon, January 12, 1912, NA, RG 10,vol. 2963,
file 206745 (ICC Documents pp. 130-32); Declaration of Mrs Lewis King, January 12,1912, NA, RG 10, vol. 2963,
file 206745 (1CC D ocuments, pp. 133-36); Declaration of John Q. King, January 12, 1912, NA, RG 10, vol. 2963, file
206745 (ICC Documents, pp. 137-40); Henry Jackson, Secretary to Non-Treaty Indians, to D uncan C. Scott, Deputy
Superintendent General of Indian Affairs, September 9, 1912, NA, RG 10, vol. 2963, file206745 (ICC Documents pp.
141-43); 1912 A pplicationsfrom non-treaty Indians“to sharein the annuity of the Indians known as the Beausoliel [sic]
Band” (ICC Documents, pp. 144-92); A.G. Chisholm, Barrister & Solicitor, to Department of Indian Affairs, January
7,1913, NA, RG 10, vol. 2963, file 206745 (1CC Documents, pp. 211, 211A, and 212); Members of the Christian I sland
Band to Superintendent General of Indian Affars, February 3, 1914, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, pp. 213-15); Members of the Christian Island Band resident on Parry Island to Superintendent General of
Indian Affairs, February 3, 1914, NA, RG 10, vol. 2963, file 206745 (ICC Documents, p. 216).
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south of Parry Sound — | am informed that originally they came from the United
Statesabout 30 years ago [ 1847] —belong tothe Tribe called Potawattamies, and that
for sometimethey lived upon Christianlsland. They all belong to one Family —there
being 3 Brothers, and the other men are their sonsand nephews?*

The Parry Island Band was willing to let these Moose Deer Point Pottawatomi live on its reserve
only if certain conditions of location, sobriety, and industry were met. Even then, they could not
share in the band s moneys?**

In this and subsequent unsuccessful bids to gain full admission to the Parry Island and
Christian Island Bands, the Kings of Moase Deer Point were described as descendants of
Pottawatomi Chief Ogemawahj who had received presentsat Penetanguishene, settled at Coldwater,
and then moved to Christian Island.**® How closely related the present Moose Deer Point members
areto thesefamiliesisdifficult to determine largely because individual s were seldom named in this
old departmental correspondence.

In 1878, Plummer noted the difficulties of settlement experienced by the 24 Pottawatomi

families living in the Georgian Bay area:

Some of them have lived on Christian Island and others at different points on the
North Shore. They complain that as soon as they clear land and make any
improvements, the I ndianson whose Reservethey ventured to stop, or othersoutside
of Indian Reserves haveclaimed theland and driven them away so that for yearsthey

21 Charles Skene, Visiting Superintendent of Indians, to E.A. Meredith, Deputy Minister, Department

of the Interior, February 23, 1877, NA, RG 10, vol. 2005, file 7752 (ICC Documents, p. 41).

22 Chief and Principal Men, Parry Island, to Charles Skene, Visiting Superintendent of Indians, February
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Indians, to E.A.Meredith, Deputy Miniger, Department of the Interior, February 23,1877, RG 10, vol. 2005, file 7752
(ICCDocuments, pp. 38-42); Franz M. Koennecke, “ The Anishinabek of M oose Deer Point Reserve No. 79: A Historical
View,” June 30, 1983 (ICC Exhibit 9, pp. 33-34).

23 Henry Jackson, Secretary to Non-Treaty Indians, to W.H. Bennett, MP, December 5, 1911, NA, RG
10, vol. 2963, file206745 (ICC Documents, pp. 124, 124A, 124B, and 125); Declaration of Christina Sunday, January
12, 1912, NA, RG 10, vol. 2963, file 206745 (ICC Documents, pp. 126-29); Declaration of Chief Thomas Peters
Kadegwon, January 12, 1912, NA, RG 10, vol. 2963, file 206745 (ICC Documents, pp. 130-32); Declaration of Mrs
Lewis King, January 12,1912, NA, RG 10, vol. 2963, file 206745 (1CC Documents pp. 133-36); Declaration of John
Q.King, January 12, 1912,NA, RG 10, vol. 2963, file 206745 (ICC Documents, pp. 137-40); Henry Jackson, Secretary
to Non-Treaty Indians, to Duncan C. Scott, Deputy Superintendent General of Indian Affairs, September 9,1912, NA,
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the annuity of the Indiansknown as the Beausoliel [sic] Band” (ICC Documents, pp. 144-92).
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have been buffetted [sic] about and driven from place to place. They are anxiousto
have a piece of land at some point onthe North Shore of Georgian Bay where they
will not be molested by whites, nar interfered with by other Indians.*

Characterizing them as “ Canadian Indians, peaceable and industrious, and entitled to the Care and
protection of our Department,” Plummer suggested to the Minister of the Interior that some
“unoccupied point” onthe unsurrendered mai nland between Penetangui shene and M oose Deer Point
be set apart for their permanent occupation”* A year later, in January 1879, the Deputy
Superintendent General of Indian Affairsasked Plummer tolet him know “what extent of land you
would recommend should be set apart” for these Indians?® If Plummer provided a response, no
record of it has been located.

Plummer revived the issue of those at Moose Deer Point wanting a land base in his 1881

annual report:

There are . . . about 25 families, numbering about 120 individuals, of the Otahwa
[sic] and Pottawatamie tribes who came tothis country from the United States many
years ago and settled on Christian Island, afew of whom still remain there; but the
greater portion, 19 families, haveremoved to “Moose Deer Point,” on thenorth shore
of Lake Huron, where they have built houses and brought some land under
cultivation. They do not possess any | ands nor participate in any money payments,
but being of industrious habits, have managed, thusfar, to support themselves pretty
well.

They have, at different times, expressed to me astrong desiretohave asmall
tract at “MooseDeer Point,” wherethey have settled, set apartfor their exclusive use,
asthey fear that as the district becomes settled they will otherwise have no place to
live.”

214 William Plummer, Indian Superintendent and Commissioner, to Minister of the Interior, January 15,

1878, NA, RG 10, vol. 2076, file 11130 (ICC Documents, pp. 48-50).

a5 William Plummer, Indian Superintendent and Commissioner, to Minister of the Interior, January 15,
1878, NA, RG 10, vol. 2076,file11130 (ICC Documents, pp. 48-50). By 1883, Plumme had moved from the “Outsde
Service” to the position of first-class clerk at Headquarters, the “Inside Service.”

216 L. Vankoughnet, Deputy Superintendent General of Indian Affairs, to William Plummer, Indian
Superintendent and Commissioner, January 29, 1879, NA, RG 10, vol. 2076, file 11130 (ICC Documents, p. 51).

2 William Plummer, Indian Superintendent and Commissioner, to Deputy Superintendent General of
Indian Affairs, Annual Report, December 14, 1881 (ICC Documents, p. 79).
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In hisannual report for 1882 — hislast year of responsibility for the area— Plummer did not raisethe
issue again.?*®

Skene continued to be the Indian Superintendent & Parry Sounduntil 1885. Meanwhile, the
Penetanguishene Agency, closer to Moose Deer Point, was reopened in 1883 under H.H.
Thompson.?° Thompson’ sannual reportsfor 1883 through 1889 do not mention the people at M oose
Deer Point. He noted in 1883 that the Christian Island I ndians wanted “therest of thetribe” to move
from Manitoulin and Parry Islandsto Christian Island. L ater, in 1889, he reported that the Chippewa
Indians of Beausoleil, most of whom lived on Christian Island, were “happy and comfortable.”?*°

Thomas Walton, MD, became Indian Superintendent at Parry Sound in 1885.%%* His account
of the King family history, togethe with a petition from the Band, had the effect of having Alice
King and some other children of Thomas King temporarily admitted to the Parry Island Bandin
1888.2? TheParry |sland Chief and councillors were convinced that John King, through his marriage
into the Band and his grandfather’s loyalty to the British cause, should not be considered non-

treaty.?? Walton, who regarded King as “an exemplary Indian,” focused on the apparent anomaly

28 William Plummer, Indian Superintendent and Commissioner, to Deputy Superintendent General of

Indian Affairs, Annual Report, November 23, 1882 (ICC D ocuments, pp. 80-81); The Canadian Almanac (Toronto:
Copp Clark, 1895-1926).
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Canadian Almanac (Toronto: Copp Clark, 1895-1926).
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General of Indian Affairs,December 27, 1887, NA,RG 10, vol. 2381, file 78047 (ICC Documents, p. 94); R.V. Sinclair,
for Deputy Superintendent General of IndianAffairs,to T.S. Walton, Indian Superintendent, January 15, 1888,NA, RG
10, vol. 2381, file 78047 (1CC Documents p. 95)
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that King was entitled only tointerest money while hiswife and perhapstheir children were entitled
to i nterest money plus the Robinson Treaty annuity.?*

The King family history wastold to Walton by Chief Megisof Parry 1sland, Chief James of
Shawanaga, and John King. Their account had King's father, who died around 1862, being from
Mackinaw at the juncture of Lake Michigan and Lake Huron:

John King the son of Quasing [Ogemawahj] at Sturgeon Point near Waubausheneon
the Georgian Bay about the year 1857 [sic]. Quasing now deceased about 15 years
was a Pottawatami and was born and brought up at Macinaw. The British made a
treaty with the Indians of Macinaw to which Quasing' s father was a party. Prior to
1812 King's ancestors received presents from the British Government. During the
Battles fought between the British and American forcesat Macinaw the father of
Quasing fought onthe British sideand asareward for such conduct received aMedd
which was shown to me about a year ago but which was unfortunately lost last Fall.

John King never resded in the United Staes, he and his comections were
always British.?®

The apparently successful acceptance of King s children into treaty led the Parry Island Band and
Walton to request permission to place King's name on the Robinson Treaty paylist of the Parry
Island Band.?”® This request was denied on the basis that he was not entitled to Robinson Treaty
annuities because “ neither he nor his ancestorswere interested in the country ceded by that Tresty,
their habitat having been in the U.S. and, the birth place and place of residence of hisfather having

been at Mackinaw.”?*’

224 Thomas S. Walton, Indian Superintendert, to Superintendent Generd of Indian Affairs, July 7,1887

(ICC Documents, p. 89).
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10, 1888, NA, RG 10, vol. 2381, file 78047 (ICC Documents p. 98); Thomas S. Walton, Indian Superintendent, to
Superintendent General of Indian Affairs March 18, 1889, NA, RG 10, vol. 2381, file 78047 (ICC Documents, p. 99).
21 [L.Vankoughnet, Deputy Superintendent General of IndianAffairs] to Thomas S.Walton, March 22,
1889, NA, RG 10, vol. 2381, file 78047 (ICC Documents, p. 100).
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Furthermore, the Department’s March 1889 reply suggested that the admission of John
King' schildren may havebeenin error 2 Departmental correspondence some 10 years|ater referred
back to the spring of 1889 when members of the Christian Island Band were said to have been
unhappy about the removal from the treaty paylist of certain individuals whom the Chief had
considered as having been admitted to the Band.?®®

How to handle non-treaty Indans, some of whom were considered full members of treaty
bands and others who were not, and what to do about Indians scattered along the St Clair River and
shores of Georgian Bay with no permanent place of settlement were questions that would not go
away. About the time Superintendent Thompson retired from the Penetangui shene Agency in 1894,
the Inspector of Indian Agencies and Reserves, |.T. Macrae, recommended that the “ claims which
otherwise will corstantly arise.. . . be once and forever disposed of” by promoting the adoption of
non-treaty Indians “into bands which have reserves upon such terms as would be fair to all
concerned.” If that was not feasible, he thought they should be gven the opportunity to settle on
either Manitoulinlsland or Walpolelsland. He recognized, however, that no one could be forced to
go there: “ Those tracts [Manitoulin and Walpole islands] were set apart for just such wanderers as
these, but it might be found impossibleto lead them to go to them.” Macrae also recommended an
enumeration of the individuals in question as apreparatory step.”* However, as was the case when
the Bagot Commission recommended that a census be taken almost 50 years earlier, no action was
taken on the enumeration. As history shows, promoting settlement of non-treaty Indians with other

First Nations was never a perfect solution.

Chief Paudash and the Historical Societies, 1904
In 1904, Frederick Myers, the president of the Peterborough Historical Society, contacted Indian
Affairs about a group of “Ojibways’ at Moose Deer Point:

28 [L.Vankoughnet, Deputy Superintendent General of Indian Affairs] to Thomas S. Walton, March 22,

1889, NA, RG 10, vol. 2381, file 78047 (ICC Documents, p. 100).
29 George Chitty, Timber Inspector, Department of Indian A ffairs, to J.D. M cLean, Secretary, Department
of Indian Affairs, November 29, 1899, NA, RG 10, vol. 2963, file 206745 (ICC Documents, pp. 103-03A).
230 |1.T.Macrae, Inspector of Indian A gencies and Reserves, to Secretary, Department of Indian Affairs,
November 13, [1894], NA, RG 10, vol. 1916, file 2752 (ICC Exhibit 16, doc. 7).



Moose D eer Point First Nation Inquiry Report 69

We have beeninformed by [Robert] Paudash, Chief of thelocal tribe of Ojibways|at
RiceLake], that asmall number of “non-treaty” Indiansas he callsthem at and about
Moose [Deer] Point in Georgian Bay have been overlooked by the Brit. & Dom.
Govts. in the distribution of their favours & rewards to former dlies. Theselndians
received the war-medal but got neither land nor annuities. Paudash thought this very
strange asthey had comeover asaliesintheRev! War & did not dareto return. Will
you be kind enough to inform me if thisstatement is correct, & if so, could anything
be done for them >*

Chief Paudash started a chain of events that, in 13 years, eventually produced a land base for the
Indians at Moose Deer Point.

The Department’s first reaction — knowing nothing of Moose Deer Point or the Indians
there®® —was to forward the inquiry to C.L.D. Sims, the Indian Agent on Manitoulin Island, for
information. Sims suggested the information be obtained from the Parry Sound Agency, which was
“only ashort distance” from Moose Deer Point?*

Rather than going to Moose Deer Point to |earn about the people there, the Indian Agent at
Parry Sound, W.B. Maclean, instead met with the Parry Island Band Chief, Peter Megis.?** Based
on thisinterview, Maclean advised headquarters that only one family of six Indiansresided in the
vicinity of Moose Deer Point: John King, his wife, three sons, and one daughter. Maclean further

reported that they werenon-treaty Indianswho had been there about 20 years (since 1884) and were

=1 Frederick Myers, Presdent, Peterborough Historical Society, to Department of Indian Affairs, May

21, 1904, NA, RG 10, vol. 3082, file 272 444 (1CC Documents, pp. 104-05)

232 J.D.McLean, Secretary, Department of Indian Affairs, to W.B. Maclean, I ndian Superintendent, Parry
Sound, June 1, 1904, NA, RG 10, vol. 3082, file 272,444 (1CC Documents, p. 109).

23 J.D.McLean, Secretary, Department of IndianAffairs,to C.L.D. Sims, Indian Agent, Manitowaning,
May 26,1904,NA, RG 10, val. 3082, file 272444 (ICC Documents, p. 106); C.L.D.Sims, Indian Agent, Manitowaning,
to J.D. McLean, Secretary, Department of Indian Affairs, M ay 28, 1904, NA, RG 10, vol. 3082, file 272444 (ICC
Documents, p. 108).

234 Superintendent Walton had approached “Chief Megisof Parry Island” in 1887 for information about
theKing family, but, from theinformation available, it isnotknown if thiswas the sameindividual consultedby Maclean
17 years later.
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descended from Indians who had come from the United States and who had fought for the British
during the “Revolutionary War.”**

Beforelndian Affairsreceived thisinformation from Maclean, astatement by Chief Paudash
was read to the Ontario Historical Society on June 2, 1904. In it, Chief Paudash alluded to the
Indiansat Moose Deer Point as “ descendants of those who came [circa 1812-13] with Tecumseh,”
and concluded: “1 am sure that if their case was presented to the government they would get either
land or annuity like ourselves.”#*®

Headquartersrelayed M aclean’ sinformationto the Peterborough Historica Society, adding:
“A brother of John King (David L. King), also a non-Treaty Indan, resides on the Parry Island

Reserve.” Theexplanationfor why the M oose Deer Point I ndianslackedareservewasthefollowing:

Provision was made by the Government for all the Indians who were allies of the
British, including those who came over tothis country from the United States but a
number of them did not settle on the reserve set apart for them, many of them being
adopted into various bands with the consent of the Superintendent General, while
others preferred to earn their living apart from any reserve.

Theannuitiesand interest moneysreceived by the I ndians are payableto them
on account of surrenders madeby them to the Crown of lands, timber, etc.; and, as
John King and family were not parties to any such surrender, they are not entitled to
receive these payments.

AsKing has not made application to the Department for any assistance, it is
pretty evident that he has not required any or does not think heis entitl ed to any.?*’

Because this response is not specific, one is left to infer that “the reserve set apart for them” was

probably Manitoulin Island.

25 W.B. Maclean, Indian Agent, Parry Sound, to J.D. McL ean, Secretary, Department of Indian Affairs,

June 9, 1904, NA, RG 10, vol. 3082, file 272444 (ICC Documents, pp. 114-15.).
26 J.Hampden Burnham, “ The Coming of the Mississaugas” (1905) VI Ontario Historical Society, Papers
and Records (ICC Documents, pp. 110-12).
7 J.D.McLean, Secretary, Department of Indian Affairs, to Frederick Myers, President, Peterborough
Historical Society, June 14, 1904, NA, RG 10, vol. 3082, file 272444 (I1CC D ocuments, p. 116).



Moose D eer Point First Nation Inquiry Report 71

Campaign for Inclusion in Christian Island Band, 1911-16
In November 1911, David L. King became involved with other non-treaty Indians of Parry Island
in enlisting the assistance of Henry Jackson of Christian Island to act asther authorized “ Secretary”
in connection with their bid to be put on treaty paylists.”® Non-treaty Indiansat Christian Island and
Moose Deer Point cooperated in this effort to deliver their claims to Indian Affairs through the
Member of Parliament for Midland, Ontario, W.H. Bennett.**

Having obtained the history of the King (Ogemawahj) family from Chief Ogemawahj’s
grandson, Thomas King, Henry Jackson wrote to Bennett in December 19112 Jackson's letter
outlined the history of the King family, Ogemawah;j’s participation in the War of 1812, and the
British promises to Ogemawah:

Both before and after the war of 1812 our forefatherslived [west of Lake Michigan]
where the State of Wisconsin is now situated, and enjoyed the benefit of the British
Government; and, when that war took place, our forefathers were asked to take part
init, and to help the Government to retain the country which they enjoyed.

Chief Misquahzewan (father of Okemahwahjwon) being too old to command,
after his people decided to fight for the British, gave the honour to his only son —
Okemahwahjwon.

Okemahwahjwon therefore commanded the Indian warriors, a thousand in
number, and fought and won the Battle of Mackina Island [on July 17, 1812], in
which the general and many officers of the United States Army were killed, and the
army driven back to its vessels and so defeated.

By reason of thisour forefatherswere promised and guaranteed by the British
Government that from generation to generation they and their children’s children
should enjoy the protection of the Government.

After thewar was over various treati es were made between the United States
and Great Britain, and a Boundary line was set; and Chief Okemahwahjwon then
found himself and his pegple on the United Staes’ side of that line. The British
Government madethelast distribution of annuity [ presents] at Mackinalsland, where

28 Resolution of Non-Treaty Indians, Parry Island, November 29, 1911, NA, RG 10, vol. 2963, file

206745 (ICC D ocuments, p. 117).
29 Resolution of Non-Treaty Indians, Parry Island, November 29, 1911, NA, RG 10, vol. 2963, file
206745 (I1CC Documents pp. 118-19); Resolution of Non-Treaty Indians, Christian|sland, December 4, 1911, NA, RG
10, vol. 2963, file 206745 (ICC Documents, pp. 120-23).
20 Henry Jackson, Secretary to Non-Treaty Indians, to W.H. Bennett, MP, December 5, 1911, NA, RG
10, vol. 2963, file 206745 (ICC Documents, pp. 124, 124A, 124B, 125).



72 Indian Claims Commission

the Commissioner announced and explained the Treaty to Chief Okemahwahjwon,
and all his people, and made them to understand that they must [come or move]
across the Boundary line inside of Six Y ears; and he guaranteed and promised that
they should receivethefull benefit from the Government, just asthe other Indiansdid
who already lived on the Canadian side of the line. Chief Okemahwahjwon and his
peopl e came across the border inside the limited time set by the British government,
and were directed to cometo Penetanguishene where the British military post used
to be. There Chief Okemahwahjwon and his people recaved their first annuity
[ presents] on Canadian soil, and enjoyed the benefits guaranteed as before stated by
the British Government, and settled at Coldwater where Chief Assance lived who
later on admitted Chief Okemahwahjwon and his people to hisband. . . .2

In connectionwith thisinitiativeby David L. King and Henry Jackson, about 20 applications
for inclusion onthetreaty paylists, and thus for full membership in the Christian Island (formerly
Beausoleil Island) Band, were sent to Indian Affairsin 1912. These applicants, of mostly mixed
Pottawatomi, Ottawa, and Chippeva backgrounds,** were convincedthey had such rights because
their ancestors not only had been loyal to Britain in a“time of peril,” but also had given up “their
ancestral homesto cross the boarder [sic] on the invitation of the Canadian government and to live
under the same flag for which they had shed their blood.”**®

In December 1912, A.G. Chisholm, alawyer basedin London, Ontario, prepared alengthy
memorandum on behalf of these applicantsfor CharlesM cGibbon, thelnspector of Indian Agencies.
Chisholm supplied information such as the relative numbers of Pottawatomi (51) and Ottawa (22),

the names of family heads, and lines of descendancy. Heretraced the history of the Beausoleil Band,

241 Henry Jackson, Secretary to N on-Treaty Indians, to W .H. Bennett, MP, December 5,1911, NA, RG

10, vol. 2963, file 206745 (ICC Documents, pp. 124, 124A, 124B, 125).

242 Declaration of Chrigian Sunday, January 12, 1912, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, pp. 126-29); Declaration of Chief Thomas PetersKadegwon, January 12, 1912, NA, RG 10, vol. 2963, file
206745 (ICC D ocuments, pp. 130-32); Declaration of M rs Lewis King, January 12, 1912, NA, RG 10, vol. 2963, file
206745 (ICC Documents, pp. 133-36); Declaration of John Q. King, January 12, 1912, NA, RG 10, vol. 2963, file
206745 (ICC Documents, pp. 137-40); Henry Jackson, Secretary to N on-Treaty Indians, to D uncan C. Scott, Deputy
Superintendent General of Indian Affairs September9, 1912, NA, RG 10, vol. 2963, file206745 (ICC Documents pp.
141-43); 1912 Applications from non-treaty Indians “to share in the annuity of thelndians known as the Beausoliel [sic]
Band” (ICC Documents, pp. 144-92).

23 Henry Jackson, Secretary to Non-Treaty | ndians, to Superintendent General of Indian Affairs, October
30, 1912, NA, RG 10, vol. 2963, file 206745 (ICC Documents, pp. 182, 183, 183A).
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including its membership and its moves from Coldwater to Beausoleil 1sland and later to Christian
Idand.®*

In specific referenceto the Pottavatomi, Chisholm described Chief Ogemawahj asthe* head
of the family of Pottawatamies who settled with the Beausoliel [sic] Band when they lived on Lake
Simcoe.” While at Coldwater,?*®> Ogemawahj “was placed on the list of annuitants at theinstigation
of old Chid John Assance, the head of the people or tribe, who afterwards became known as the
Beausoliel [sic] Band.” Chisholm noted that Ogemawahj and his people had |ater been struck off the
Beausoleil list because they were “pagans’ but, with the consent of the government, had been
allotted land when they relocated with the Beausoleil Band to Christian Island. Ten families, all
headed by men with thesurname King, were listed by Chisholm as descendants of Ogemawahj, as
wel | as aMrs Joseph Laperinier and family.?*®

In Chisholm’ s view, theonly reasonthat the applicants of Ottawaand Pottawatomi descent
were not already on thelistswasthe* careless methods pursued in years past, when apparently from
what we read, the Indian Department had nothing to do with the preparation of the lists of those
entitled to share in the annuity.”*’ No response from Indian Affairs to this memorandum has been
found.

Petitions in 1914 from some of the members of the Christian Island Band®*® moved the
Department to organize avote on September 10, 1914, regarding the admission of non-treaty Indians

244 Memorandum by A.G. Chisham, December 17, 1912, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, pp. 193, 193A, 194, 195).

5 Memorandum by A.G. Chisholm, December 17, 1912, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, p. 207).

246 Memorandum by A.G. Chisholm, December 17, 1912, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, pp. 200-01). The heads of households that Chisholm listed in 1912 as descendants of Ogemawahj were
Edmerick King, Janes L. King, David Q.King, John Q. Kengis King, Mrs Joseph Laperinier, ThomasW . King, Albert
A. King, David L. King, Adam D. King, Esau King, and James G eorge King.

247 Memorandum by A.G. Chisholm, December 17, 1912, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, p. 204).

28 Members of the Christian Island Band to Superintendent General of Indian Affairs February 3, 1914,
NA, RG 10, vol. 2963, file 206745 (ICC D ocuments, pp. 213-15); Members of the Christian Island Band resident on
Parry Island to Superintendent General of Indian Affairs, February 3, 1914, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, p. 216).
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to full membership in the Christian Island Band. The Chief and Council did not want any vote at
all,** but the Department took the position that the admittance of non-treaty Indians—regardless of
whether they were resident on Christian Island or el sewhere —*to full membership of the Christian
Island Band [was] a matter solely for the Band to decide.”?*°

For along time, the Christian Island Band was painfully split over theissue of the status of
the Pottawatomi. Those who opposed a vote worried about the Band sharing limited funds with
increased numbers when “our capital and interest moneys are so small.” They were upset by the
“disturbance” caused by the issue and sought an end to it.>* The numbers of potential members
scared them. The Chief wrote:

[W]etherefore refuse to admit non-treaty Indians by election, also because many of
them who are not at all entitled to become members of the Band would fdl in with
the others, such as illegitimates and such like, also residents of other reserves are
shown in the list made by Henry Jackson, and we therefore cannot andwill not vote
on the matter in question.??

In spite of this opposition, a vote was held.
McGibbon reported that he had taken a vote on September 10, 1914, over the vigorous

objections of the Chief and council, who refused to participate.?>® There was no clear majority in

29 J.D. McLean, Assistant Deputy and Secretary, Department of Indian Affairs, to Chief Josiah G.

Monague, Christianlsland, September9, 1914, NA , RG 10, vol. 2963, file 206745 (ICC Documents, p. 233); Reslution
of Christian Island Band Council, September 9, 1914, NA, RG 10, vol. 2963, file 206745 (1CC D ocuments, pp. 234-36).

20 J.D.McLean, Assistant Deputy and Secretary, Department of Indian Affairs, to Charles McGibbon,
Inspector of Indian Agencies, August 6, 1914, NA, RG 10, vol. 2963, file 206745 (ICC D ocuments, p. 230).

=1 Chief Josiah G. Monague and Councillors, Christian |dand Band, to J.D. McLean, Assistant D eputy
and Secretary, Department of Indian Affairs, August 31,1914, NA, RG 10, vol. 2963, file206745 (ICC Documents pp.
231-32); Resolution of Christian Island Band Courcil, September 9, 1914, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, pp. 234-36).

=2 Chief Josiah G. Monague and Councillors, Christian Island Band, to J.D. M cLean, Assistant Deputy
and Secretary, Department of Indian A ffairs, August 31, 1914, NA, RG 10, vol. 296 3, file 206745 (I CC Documents, pp.
231-32).

=3 CharlesMcGibbon, Inspector of Indian Agencies, to Duncan C. Scott, D eputy SuperintendentGeneral
of Indian Affairs September 14, 1914, NA, RG 10, vol. 2963, file 206745 (ICC Documents, pp. 240-43). Only 34 of
74 eligible voters actually voted and, although all 34 voted in favour of admitting the non-treaty Indians, M cGibbon
considered that the motion could only be carried with 38 votes in favour.
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favour of admitting non-treaty Indians, however. Headquarters instructed the Agent at
Penetanguishene, C.J. Picotte, to tell the® non-treaty members’ of the Christian Island Band to cease
their agitation for admission to membership.?>*

Inspector McGibbon'’ s insistence on the vote seems to have been motivated by adesire for
consistent departmental control. Hefavouredtheinclusion of resident non-treaty Indiansinthe Band
because he was uncomfortabl e with non-treaty Indians being born and living on the ChristianIsland
Reserve when they lacked officid recognition of the r residency. Since they had “no other home,”
he thought “they should be subject to the same supervision asthelndians who are full members.” %

The position of the Christian Island Chief and council in 1914 on the Pottawatomi question
was clear: there should be aseparate reserve for the Pottawatomi. In a petition to the Superintendent
General, they contended that the 55 non-treaty Pottawatomi on their reserve “who came from the
United States . . . about A.D. 1830 . . . have no rights whatever on our Reserve or to our funds and
are complete strangersto usin that regard.” They fearedthat Pottawatomi gaining full admisson to
the Band would take control and “drive your Petitioners out with nothing.” A petition purporting to
be on behalf of 94 members of the 134-member Band asked the Minister to give the Pottawatomi
“aReserveto themsdves, or inthe aternative to have them buy us out and give us another Reserve
where we can start life over again.”>®

Discussion of this ongoing question and what should be done about it dragged on for severa
moreyears. A.G. Chisholm, the London lawyer, called for another votein 1914, but the Department

24 J.D. McLean, Assistant Deputy and Secretary, Department of Indian Affairs, to C.J. Picotte, Indian

Agent, Penetanguishene, September 15, 1914, NA, RG 10, vol. 2963, file 206745 (ICC Documents, p. 247).

x5 CharlesM cGibbon, Inspector of Indian Agencies, to Duncan C. Scott, Deputy Superintendent General

of Indian Affairs, September 14, 1914, NA, RG 10, vol. 2963, file 206745 (ICC Documents, pp. 240-43).

26 Petition, September 14, 1914, NA, RG 10, vol. 2963, file 206745 (ICC Documents, pp. 244-46).
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ignored him.?” Then, in April 1915, the Band moved to admit just two i ndividual s, John Sunday and
Elijah King, whom the Agent described as being of good character.?®

This 1915 vote was chdlenged by the non-treaty group on the grounds of insufficient
notice.®® The Agent for Christian Island could “not understand why they don’t want John Sunday
and Elijah King admitted into the Band &ter being so anxious to have them dl admitted.”?® The
Department investigated in 1915, but there seems to have been no further correspondence onthe
subject until 1916, when Elijah King, John Sunday, and 25 other non-treaty residentswere admitted
to full membership.”®* The Agent was duly instructed to include them on the next paylist for the

distri bution of i nterest money.?*

27 A.G. Chisham, Barrister & Solicitor, to Duncan C. Scott, Deputy Superintendent General of Indian

Affairs, September 22, 1914, NA, RG 10, vol. 2963, file 206745 (ICC D ocuments, pp. 248-49); J.D. McL ean, Assistant
Deputy and Secretary, Department of Indian Affars,to A.G. Chisham, Barrister & Solicitor, September 28, 1914, NA,
RG 10, vol. 2963, file 206745 (ICC Documents, p. 259); A.G. Chisholm, Barrister & Solicitor, to J.D. McL ean, Assi stant
Deputy and Secretary, Department of Indian Affairs October 1, 1914, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, pp. 260-61).

28 C.J. Picotte, Indian Agent, Penetanguishene, to JD. McLean, Assstant Deputy and Secretary,
Department of Indian Affairs, May 1, 1915, NA, RG 10, vol. 2963, file 206745 (1CC Documents, pp. 269-70).

%9 Resolution of Christian Island Band, April 14, 1915, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, p. 262); Resolutions of Christian Island Band Council, April 14, 1915, NA, RG 10, vol. 2963, file 206745
(ICC Documents, pp. 263-64); A.G. Chisholm, Barrister & Solicitor, to J.D. M cLean, Assistant Deputy and Secretary,
Department of Indian Affairs, April 17, 1915, NA, RG 10, vol. 2963, file 206745 (ICC D ocuments, p. 265).

260 C.J. Picotte, Indian Agent, Penetanguishene, to J.D. McLean, Assistant Deputy and Secretary,
Department of Indian Affairs, May 1, 1915, NA, RG 10, vol. 2963, file 206745 (1CC Documents, pp. 269-70).

261 A.G. Chisholm, Barrister & Solicitor, to J.D. McLean, Assistant Deputy and Secretary, Department
of Indian Affairs, April 17,1915, NA, RG 10, vol. 2963, file 206 745 (ICC D ocuments, p. 265); J.D. McLean, Assistant
Deputy and Secretary, Department of Indian Affairs, April 21, 1915, NA, RG 10, vol. 2963, file 206745 (ICC
Documents, p. 266); A.G. Chisholm, Barrister & Solicitor, to J.D. McLean, Assistant Deputy and Secretary, Department
of Indian Affairs April 21, 1915, NA, RG 10, vol. 2963, file 206745 (1CC D ocuments, p. 267); J.D. McLean, Assistant
Deputy and Secr etary, Department of Indian Affairs,to A.G. Chishdm, Barrister & Solicitor, April 22, 1915, NA, RG
10, vol. 2963, file 206745 (ICC Documents, pp. 265-68).

22 “Members [of Christian Island Band] Voting on admission of Non-Treaty Indians,” June 1, 1916, and
“List of Names of Non-Treaty Indians admitted to Membership of the Christian Island Band,” June 1, 1916, NA, RG
10, vol. 2963, file 206745 (ICC Documents, pp. 272-75).

263 J.D. McLean, Assistant Deputy and Secretary, Department of Indian Affairs, to C.J. Picotte, Indian
Agent, Penetanguishene, June 13, 1916, NA, RG 10, vol. 2963, file 206745 (ICC Documents, p. 281).
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Land Base Acquired at M oose Deer Point, 1917
In 1916, about the time some non-treaty Pottawatomi and Ottawa Indians were making official
inroads into the Christian Island Band, Indian Affairs recaeved an inquiry that would change the
circumstances of the non-treaty Indians “ squatting” on Crown land at Moose Deer Point. Wallace
Neshitt, aformer Supreme Court judge practising law in Toronto, contacted Deputy Superintendent
Genera Duncan C. Scottin May 1916 on behalf of “ Indians or Half-Breedsresident near the Adanac
[sic] Club” who needed a school. Not only was Nesbitt well connected but he was familiar with the
area, having built acatage there around 1906 after hiring John King to hdp himinvestigatean 1879
shipwreck off Moose Deer Paint.?** On receiving Nesbitt’ sinquiry, Scott wrotefor information on
these squattersfor hisreply.”®

Individualswho had been granted land by the provincia government around Tadenac Bay
(afew miles south of Moose Deer Point in Freeman Township) had, by 1890, organized themselves
into the Tadenac Club of Toronto. When the Club incorporated in 1895, the lands of the individual
members were transferred to the company. Soon the Club controlled about one-third of Freeman
Township, and asurvey map of 1902 |ocated the “recl usi ve Pottawaomi community” at M oose Deer
Point.®®

J.D. McLean, Assistant Deputy and Secretary of Indian Affars, personally visited the Indian
village near the Tadenac Club’s property in June 1916. Onlearning of the Indians' desire for land
there, McLean antidpated difficulty with this request. His memorandum to the Deputy
Superintendent General read:

Joe Sandy [who was working for Neshitt] stated that he had asked Hon. Mr. [W.J.]
Hanna [the Secretary and Registrar for the Province of Ontari o] about two years ago
for 1200 acres of land near and including the village and al so asked for aschool. The
land they desire is outside that controlled by the Tadanac [sic] Club and is, |

264 Franz M. Koennecke, “The Anishinabek of Moose Deer Point Resrve No. 79: A Historical View,”

June 30, 1983 (ICC Exhibit 9, pp. 42-43).

265 Duncan C. Scott, Deputy Superintendent Generd of Indian Affairs,to W.A. Orr, May 3, 1916, DIAND
file 475/30-10-79, vol. 3 (ICC Documents, p. 271).

266 Franz M. Koennecke, “ The Anishinabek of M oose Deer Point Reserve No. 79: A Historical View,”
June 30, 1983 (ICC Exhibit 9, p. 43).
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understand, Crown land. The Indian village is located about one mile down from
Hon. Mr. Neshitt’ s cottage on Pa[r]tridge Bay, about 100 yds. back from the shore,
and is on Crown land. If land were obtained in this neighbourhood and a school
established, the only acoess to the site is by boat, and to remove the Indians to a
locality more advantageously situated would be a di fficult undertaking.?’

During hisvisit to the Indian village, McL eanfound Nesbitt’ s“intelligent” contact Joe Sandy**® and
prepared ageneral report ontheroughly 50 other men, women, and children of the mostly non-treay
settlement 2%

Scott believed the request for 1200 acres, extending from Moose Deer Point to Moon River
and the borders of the Tadenac Club property, was “too extensive.” In aletter to Hanna, he said he
expected that the Province of Ontariowould not bewillingto set apart so much land in that distrid,
adding that in his view “200 or 300 acres of land would be all that would be required.”?”

Almost ayear went by before there was any other action on therequest. Scott had to follow
up with Ontario’s Minister of Lands, Mines, and Forests, G. Howard Ferguson, in February and
August 1917. By August, the Indians had expressed concern that a lumber firm had bought the

timber on the land they wanted for a reserve. Scott wrote to Ferguson: “1 hope this rumour is not

267 J.D. McLean, Assistant Deputy and Secretary, D epartment of Indian Affairs, to Duncan C. Scott,

Deputy Superintendent General of Indian Affairs, June 6,1916, DIAND file 475/30-10-79, vol. 3 (ICC Documents, p.
280).

268 J.D. McLean, Assistant Deputy and Secretary, Department of Indian Affairs, to Duncan C. Scott,
Deputy Superintendent General of Indian Affairs, June 6, 1916, D IAND file 475/30-10-79, vol. 3 (ICC Documents, p.
280); Wallace Neshitt to D uncan C. Scott, Deputy Superintendent General of Indian Affairs September 21, 1917,
DIAND file 475/30-10-79, vol. 3 (ICC D ocuments, p. 293).

29 Joe Sandy’ s father was a non-treaty Indian of Christian Island. Archie King was born at Moose Deer
Point and his wife drew interest money from Christian Island. Frank King was also born at M oose D eer Point and his
wifedrew interest from Rama. Charlie | saac, born at Christian | sland, was married to awoman who, until her death, drew
interest from Christian I sland. Hishouse was at Twelve MileBay where he had cleared 15 acres. Mrs Williamswas non-
treaty and born at Christian I sland. She and her children had cleared 25 acresat Twelve M ileBay. A son, Billy Williams,
livedat thevillagewith hiswife, who was from Rama. A nother son, Dan W illiams, married amember of Christian Island
and had aclearing of 1 acrein the village. Y et another son, Jack Williams, married a non-treaty I ndian of Parry Sound.
John King, the Chief, born at Chrigtian Island 60 years earlier and without holdingsin thevillage, lived with hisfamily
at Rama, where hiswife drew interest. Some menliving in thevillage worked for cottagersor “inthe [lumber] shanties.”
J.D.McL ean, Assistant Deputy and Secretary, Department of Indian Affairs, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, June 6, 1916, DIAND file 475/30-10-79, vol. 3 (ICC Documents, pp. 276-80).

210 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to W.J. Hanna, Secretary and
Registrar, Province of Ontario, October 13, 1916, DIAND file 475/30-10-79, vol. 3 (ICC Documents, p. 282).



Moose D eer Point First Nation Inquiry Report 79

correct, asif theland is stripped of the timber, it will not be nearly so desirable asalocation for the
Indians.”?"* Asthings turned out, all the timber in Freeman Township was subject to an old timber
licence.?” By September 1917, Indian Affairs’ Timber Inspector, H.J. Bury, had met with Ferguson,
who by then was willing to “grant a licence of occupation at a nominal rent.”?”* Surveyor W.R.
White of Indian Affairs’ Survey Branch was dispatched by McL ean to survey 500 or 600 acres for
the proposed lease.?™* Albert Grigg of the province's Surveys Branch presumed that “two or three
of the lots fronting on Moose Bay would be those required.””

In September, Neshitt asked for ahalt to the cutting of hardwood. All Scott could reply was:
“1 hope we will have sufficient influencewith the Hon. Mr. Ferguson to have the lands selected for
thereserveeliminated from thetimber license.”?® Neshitt, whom the Department hoped would assist
the surveyor, recommended that the reserveinclude portionswest and south of Twelve Mile Bay.?”’

In October 1917, Whitereported 53 individualsin 12 familiesat Moose Deer Point, King's
Bay. They seemed to bemore or lessthe samefamilies noted by Secretary McLean in 1916, with the
addition of Wilson Isaac, John Isaac, and Sam | saac as heads of households. Whereas McLean had

n Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to GH. Ferguson, Minister of

Lands, Mines and Foreds, Province of Ontario, February 6,1917, DIAND file 475/30-10-79, vol. 3 (ICC Documents,
p. 284); Duncan C. Scott, Deputy SuperintendentGeneral of Indian Affairs, to G.H . Ferguson, Minister of L ands, For ests
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Scott, Deputy Superintendent General of Indian Affairs, September 21, 1917, DIAND file 475/30-10-79, vol. 3 (ICC
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described John King as having been born at Christian Island circa 1856, living mostly at Rama, and
having no holdings in the village,>”® White wrote that John King and wife had “moved to this
location 70 yrs. ago [circa1837] from U.S. both non-treaty.” The other 11 heads of households he
described as “descendants of John King” and “born here.”?”® As already mentioned, White also
noted, but did not name, the four brothers of John King who came with him, “two going to Parry
Island and twoto Christianlsland,” withtheir descendants being admitted to membershipsof thetwo
bands at those locations.?®

Referring to a “Plan No. 1706” which he had prepared, White described the Indians
improvementsand clearings, and the agricultural efforts associated with each.”* Joe Sandy’ s house
was being used as the school, but White surveyed a portion of the same lot for a school 22 White
observed that the men of Moose Deer Point were “all lumbermen, working in the lumber campsin
the winter time and guiding for tourists in the summer.”?** Lands in the locality, includng those

occupied by the Indians, were under timber licence to the Conger Lumber Company and the

278 J.D. McLean, Assistant Deputy and Secretary, D epartment of Indian Affairs, to Duncan C. Scott,

Deputy Superintendent General of Indian Affairs, June6, 1916, DIAND file 475/30-10-79, vol. 3 (ICC Documents, pp.
276-80).

219 The heads of households listed in 1917 were Joe Sandy, Archie King, Frank King, J. Williams, W .
Williams, Dan Williams, Charles Isaac, Wilson Isaac, Mrs J. Williams, John King (Chief), John Isaac, and Sam |saac.
W.R. White, Surveyor, Survey Branch, Department of Indian Affairs, to Duncan C. Scott, Superintendent General of
Indian Affairs, October 11, 1917, DIAND file 475/30-10-79, vol. 3 (ICC D ocuments, pp. 296-99).

20 W.R. White, Surveyor, Survey Branch, Department of Indian Affairs, to Duncan C. Scott,
Superintendent General of Indian Affairs October 11,1917, DIAND file475/30-10-79,vol. 3 (ICC Documents, pp.296-
99).

281 W.R. White, Surveyor, Survey Branch, Department of Indian Affairs, to Duncan C. Scott,
Superintendent General of Indian Affairs October 11,1917, DIAND file475/30-10-79, vol. 3 (ICC Documents, pp.296-
99).

282 W.R. White, Surveyor, Survey Branch, Department of Indian Affairs, to Duncan C. Scott,
Superintendent General of Indian Affairs October 11,1917, DIAND file475/30-10-79, vol. 3 (ICC Documents, p. 298).

23 W.R. White, Surveyor, Survey Branch, Department of Indian Affairs, to Duncan C. Scott,
Superintendent General of Indian Affairs, October 11, 1917, DIAND file 475/30-10-79, vol. 3 (ICC D ocuments, p. 29).
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Muskoka Lumber Company.?®* In view of the rumour that wood on these lands was soon to be cut,
White suggested early acquisition of the landsto preserve the wood for the Indians.®

On receiving White' sreport and survey plan, Scott advised Ferguson on October 12, 1917,
that, at “King or Alexander Bay, Moose [Deer] Point, off Georgian Bay,” the Indianimprovements
—fences, clearings, houses, orchards, and gardens—*must be considered asbeing fairly extensivein
view of the nature of the country asthey are only ableto cultivate thevalleyswhich have enough sall
between the ridges of rock.” The descendants of John King were considered to be “very industrious

people” who worked in lumber camps and as guides. Scott added:

[T]hey cannot be considered as hunters or fishermen as the only hunting or fishing
doneby themisalittlefor their own use. In the scde of living they appear to be quite
superior to the ordinary northern Ontario Indian?*

Somehow, the character of the Indians at Moose Deer Point seemed to be afactor in the decision to

create areserve.®’

24 The lotsacquired for the Indians were under licence to the Conger L umber Comparny (L ots 54,44, 56)

and the Freeman Lumber Company (all other lots): Albert Grigg, D eputy Minister, Ontario D epartment of Lands, Forests,
and Mines, to J.D. M cLean, Assistant Deputy and Secretary, Department of Indian Affairs, December 18, 1917, DIAND
file 475/30-10-79, vol. 3 (ICC Documents, p. 317).

25 W.R. White, Surveyor, Survey Branch, Department of Indian Affairs, to Duncan C. Scott,
Superintendent General of Indian A ffairs, October 11, 1917,DIAND file 475/30-10-79, vol. 3 (ICC Documents, p. 299).

26 Duncan C. Scott, D eputy Superintendent General of Indian Affairs, to G.H. Ferguson, Minister of
Lands, Forests, and Mines Province of Ontario, October 12, 1917, DIAND file 475/30-10-79, vol. 3 (ICC Documents,
pp. 300-03).

21 Inwriting to Ontario’ s Director of Surveys and Secretary to theMinister of Lands, Forests, and M ines,
White extolled the virtues of the people at Moo se Deer Point:

| ... found the Indians much farther advanced than | had expected, quite unlike the ordinary Indians.
They are lumbermen, not poachers and fishermen as might have been supposed, and are especially
useful in that locality. They are industrious and anxious to improve.

W.R. White, Surveyor, Surv ey Branch, Department of Indian Affairs, to L.V. Rorke, Director of Surveys, and Mr Hels,
Secretary to Minister, Ontario Departmentof Lands, Forests, and Mines, October 20, 1917, DIAND file 475/30-10-79,
vol. 3 (ICC D ocuments, pp. 305-06). W hen W hite was advised that the province would be granting the land, the Deputy
Minister of Lands and Forests wrote: “[I]tis hoped that the Indians will prove themselves good citizens and appreciate
the action taken on their behalf”: Albert Grigg, Deputy Minister, Ontario Department of Lands, Forests, and Mines, to
W.R. White, Surveyor, Survey Branch, Department of Indian Affairs, October 20, 1917,DIAND file 475/30-10-79, vol.
3 (ICC Documents, p. 307).
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Scott was well aware that the province was not very receptive to the idea of setting aside
lands for Indians at Moose Deer Point. In Toronto, it had been suggested to White that the east hal f
of Lot 54 in Concession 7 be withheld “as it would be valuable as asummer resort site” but Scott
disagreed. He did not consider the site suited to summer resort purposes, but rather viewed it as* of
vital importanceto the Indians asthe eastern part contains a considerabl e portionof land suitablefor
cultivation.”#®

Scott’s argument to the province was that, “[o]wing to the superior state of this band, and
their extensive improvements,” they “should be encouraged in every possible way.” He therefore
proposed “a grant of the lots on which the Indian improvements are situated, instead of alease of
occupation.”?* This amounted to only three fairly small and unconnected areas initially estimated
to total 639 acresin the Township of Freeman, District of Muskoka.”® The area exceeded the 200
or 300 acres first requested by Scott because, as the province acknowledged,” this Band of Indians
is scattered and occupy portions of thedifferent lotsindicated on [White's plan].”?** The province
proposed 50 cents per acre as the price Indian Affairs should pay for the lands, and Canada agreed
to thisamount. Finally, at the end of 1917, after delaysin completing the formal survey occasioned
by inclement weather and the need to make routine adjustments in the way the lines were drawn,
Canada paid $309.50 for what ultimately proved to be 619 acres? The price excluded pine timber

28 Duncan C. Scott, D eputy Superintendent General of Indian Affairs, to G.H. Ferguson, Minister of

Lands, Forests, and Mines, Province of Ontario, October 12,1917, DIAND file 475/30-10-79, vol. 3 (ICC Documents,
p. 302).

9 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to G.H. Ferguson, Minister of
Lands, Forests, and Mines Province of Ontario, October 12, 1917, DIAND file 475/30-10-79, vol. 3 (ICC Documents,
p. 302).

20 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to G.H. Ferguson, Minister of
Lands, Forests, and Mines, Province of Ontario, October 12,1917, DIAND file 475/30-10-79, vol. 3 (ICC Documents,
pp. 302-03); Duncan C. Scott, Deputy Superintendent General of Indian Affairs,to Wallace Nesbitt, October 13, 1917,
DIAND file 475/30-10-79, vol. 3 (ICC D ocuments, p. 304).

1 [Albert Grigg, Deputy Minister,Ontario Department of Lands, Forestsand Mines] to Duncan C. Scott,
Deputy Superintendent General of Indian Affairs, October 20,1917, DIAND file475/30-10-79, vol. 3 (ICC Documents,
p. 308).

202 J.D.McLean, Assistant Deputy and Secretary, Department of Indian Affairs, to Albert Grigg, Deputy
Minister, Ontario Department of Lands, Forests, and Mines, November 21,1917, DIAND file 475/30-10-79, vol. 3(ICC
Documents, pp. 312-13); Albert Grigg, Deputy Minister, Ontario Department of Lands, Foreds, and Mines, to JD.
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on the 619 acres which did not pass to the Indians. However, the province agreed to withdraw the
lands from other timber licences upon receiving the purchase price from Canada®®

Ontario’ sOrder in Council of December 26, 1917, vested the 619 acresin Indian Affairs®for
the use of the Indians residing on said lands.” The rationale for establishing the reserve was vague:
“In support of the application it is stated that the Indian men find employment as guides and
caretakers during the summer and go to the lumbeaing woods in the winter, that it is desired to
establish a school and enable them to grow garden stuff and provide fuel for their dwellings.” The
Order in Council made it clear that the province reserved “all mines, minerals and pine trees’ for
itself; however, in 1926, the pine trees were transfarred to the federal Crown.?** The province alo
reserved theright “to cancel the vesting of these lands should they at any time ceaseto be occupied
or used by the Indians and their descendants now located thereon.”?%

Oncelndian Affairsreceivedthisprovincial Orderin Council, it took nofurther action. There
was no counterpart federal Order in Council accepting thetransfer of land or formally setting it apart

asareserve.® Indeed, in 1921, when Chief Samuel Isaac sought some reassurance that the Moose

McLean, Assistant Deputy and Secretary, Department of Indian Affairs, December 4, 1917, DIAND file 475/30-10-79,
vol. 3 (ICC Documents, p. 315); J.D. McL ean, Assistant Deputy and Secretary, Department of Indian Affairs, to Albert
Grigg, Deputy Minister, Ontario Department of Lands, Forests, and Mines, December 15, 1917,DIAND file 475/30-10-
79, vol. 3 (ICC Documents, p. 316A).

2% Albert Grigg, Deputy Minister, Ontario Department of Lands, Forests, and Mines, to J.D. McLean,
Assistant Deputy and Secretary, Department of Indian Affairs December 18,1917, DIAND file 475/30-10-79, vol. 3
(1CC Documents, p. 317).

24 “Crown Sale, Grant to His Majesty the King as represented by the Superintendent General of Indian
Affairs[of] Pine T rees On Certain Lotsin the Township of Freeman in the District of Muskoka,” DIAND Land Registry
Item X24538S (ICC Documents, pp. 340-41).

2% Order in Council, Province of Ontario, December 28, 1917, DIAND Land Registry ltem H46215(1CC
Documents, pp. 318-18A).

2% Albert Grigg, Deputy Minister, Ontario Department of Lands, Forests, and Mines, to J.D. McLean,
Assistant Deputy and Secretary, Department of Indian Affairs, January 7, 1918, DIAND file 475/30-10-79, vol. 3 (ICC
Documents, p. 319); Written Submission on Behalf of the Government of Canada, Augug 7, 1997, p. 19.
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Deer Point reservewas" safefrominvasion,”**” the Department simply forwarded himtheprovincial
Order in Council 2%

In 1969, Canada granted portions of the Moose Point Indian Reserve to Freeman Township
“for road purposes,” reasoning that those portions were “not required for public purposes.” What

acreage this amounted to is not apparent from the descriptions in the grant.**

Request to Adhereto Robinson Treaties, 1932
By the early 1930s, most of Canada was experiencing the economic disaster known as the Great
Depression. Although proximity to wealthy neighbours had been of some benefit to the Indians of
Moose Deer Point, they asked again in May 1932 to be included in the Robinson-Huron Tregty.
Under Chief Isaac, six men named | saac and five named Williams signed a petition describing the
community as the “direct descendants & Remnants of Tribes of Lake Huron Indians, in the County
of Muskoka, Township of Freeman.” They represented “ gbout 40 individual s who are deprived and
are awaiting the Government to negotiate the Treaties.” Specifically, they asked “to enter under the
Robinson Treaties, 1850, to draw the shares and Treaty monies this fall payment.”3®

The Acting Superintendent General of Indian Affairs, A.S. Williams, was aware that these
individuals were Pottawatomi.*™ He was advised by the Department’s Chief Accountant that the

27 Wallace Neshitt to J.G.A. Creighton,Law Clerk, Senate, August 18, 1921, DIAND file 475/30-10-79,
vol. 3 (ICC Documents, p. 337); JG.A. Creighton, Law Clerk, Senate, to Duncan C. Scott, Deputy Superintendent
General of Indian Affairs, August 19, 1921, DIAND file 475/30-10-79, vol. 3 (ICC Documents, p. 338).

208 Acting Assistant Deputy and Secretary, Indian Affairs, to Chief Isaacs [sic], Moon Falls, Ontario,
August 22, 1921, DIAND file 475/30-10-79, vol. 3 (ICC Documents, p. 339).

29 Governor General in Council, LettersPatent, March11, 1969, DIAND Land Registry | tem R8704 (1CC
Documents, pp. 356, 356A, 356B, 356C).

300 Samuel Isaac and others to Superintendent General of Indian Affairs, May 13, 1932, DIAND file
475/30-10-79, vol. 3 (ICC Documents, p. 342).

8oL A.S. Williams, Acting Deputy Superintendent General of Indian Affairs, to Mr Matheson, circa May
23, 1931, DIAND file 475/30-10-79, vol. 3 (ICC Documents, p. 344A).
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claims of descent would need to be investigated before any action could be taken.*® Two weeks

later, the officia response from the Department was negativ e and intentionally discouraging:

[W]ehave no material on filewhichwould support your application to be entitled to
participatein these annuities In fact any material we haveon fileis against such an
application. While it may be true that some of you may be direct descendants of
Indians who were included in thesaid treaties, tha of itself would not give you the
right to participate.®®

The Department did nat offer to investigate the genealogy of any individuds, but instead simply

relied on information received years earlier:

Our informationisthat themajority of your people are descendants of John Kingwho
came to that location about 85 years ago from the United States. In view of this
situation | regret that we are unable to entertain your claim.®*

Thereisno evidence before the Commissionto indicate whethe the Moose Deer Point First
Nation raised any further inquirieswith thefederal government prior to submitting itsspedfic claim
to the Department of Indian Affars and Northern Development on April 6, 1995. Thus, the First
Nation remains to this day a non-treaty band with avery small three-parcel reserve dotting Moose
Deer Point.

S0z F. Paget, Chief Accountant, Department of Indian Affairs, to A.S. Williams, Acting Deputy
Superintendent General of Indian A ffairs, May 23, 1932, DIAND file 475/30-10-79, vol. 3 (ICC Documents, p. 344).

308 T.R.L. Macinnes, Acting Secretary, Department of Indian Affairs, to Samuel Isaac and others, May
27,1932, DIAND file 475/30-10-79, vol. 3 (ICC Documents, p. 345).

04 T.R.L. Maclnnes, Acting Secretary, Department of Indian Affairs, to Samuel |saac and others, May
27, 1932, DIAND file 475/30-10-79, vol. 3 (ICC Documents, p. 345).



PART 111
ISSUES

At the August 30, 1996, planning conference, Canada and the MooseDeer Point First Nation agreed

that there are three primary issues inthis inquiry:

1 Werepromisesmade by the Crown toitsallies, including ancestor s of the M oose Deer
Point First Nation?

2 I f promisesweremadeby theCrowntoitsallies, including ancestorsof the M ooseDeer
Point First Nation, what wer e the natur e and the scope of the promises?

3 Doesthe Crown have an outstanding lawful obligation to the M cose Deer Point First
Nation?

Part IV of thisreport sets out our analysis of these threeissues. In thefirst section, wewill
consider the factual question of whether promises made by the Crown in its addressesto the Indians
in 1837 and at other times can be considered to have been made to ancestors of the present-day
MooseDeer Point First Nation. The second part of our analysiswill deal withtheprinciplesof treaty
interpretation, the tests for determining the existence of a treaty, and the significance, if any, of
concluding that promises made by Canadato aFirst Nationamount to atreaty as opposed to amere
agreement. Moreover, we will consider the cgpacity of the First Nation's ancestors to enter into a
treaty or agreement, and the nature and scope of the promises, if any, made by the Crown tothose
ancestors. In particular, if we concludethat promiseswere made to the First Nation’ s predecessors,
wewill also be called upon to examine whether those promises included setting asidelandsfor the
First Nation’ suseand occupation, protecting the First Nationin itsuseand occupation of thoselands
and other lands for traditional purposes, continuing to provide the First Nation with presents, and
treating the Pottawatomi equally with other aboriginal peoples resident in Ontario.

Findly, we will address whether the Crown owes an outstanding lawful obligation to the
Moose Deer Point First Nation.



PART IV
ANALYSIS

Issue 1 PROMISESTO THE INDIANS

Werepromisesmadeby theCrown toitsallies,includingancestor sof theM oose
Deer Point First Nation?

The first issue in this inquiry involves questions of fact more than of law — namely, whether
statements made by the Crown amounted to promisesto its alies, and, if so, whether the allies to
whom those promises were directed included ancestors of the Moose Deer Point First Nation. Our

task is made easier by the following concession made by the Crown in its written submission:

Theevidenceindicatesthat these Pottawatomi cameto Canadaafter the War
of 1812 for several reasons, including: actions taken by the Americans to move the
Indianswest; becausethey “did not dare to return” (ICC Doc. 104-105); in the hope
of avoiding forcible assimilation into non-native culture (ICC Exhibit 9, at 18); and
because of promises by the Britishthat if they came to Upper Canadathey would be
“treated the same as other Indians.” (ICC Doc. 419)

One group eventually settled at Moose Deer Point. (ICC Doc. 38-39)

Page 15 of the historical report prepared by Joan Holmes & Associates, Inc.
in 1994 (ICC Exhibit 2) lists various members of the King family who completed
applicationsfor band membership, or who werelistedinreportsof non-treaty Indians
residing on reserves. Thereport comparesthe namesof the applicants, and the names
of siblings and parents, with lists of individualsand familiesresiding at Moose Deer
Point, and concludes tha the group of Indians residing & Moose Deer Point were
descended from Chief Ogemahwahjwon, who had fought for the British in the War
of 1812, and that they were descendants of the Pottawatomi who migrated to Canada
inthe 1830'sor 1840's.

Despite various inconsistencies and gaps in the historical record, for the
purposes of thisinquiry Canada accepts this conclusion as accurate.

Although there is no evidence that ancestors of the Moose Deer Pant First
Nation were present at the 1837 council at Manitouwaning [sic], thereis evidence
indicating that similar promises were likely made to the First Nation’s ancestors at
another council, probablyin 1836, thelast year presentsweredistributed at Macinac
[sic] Island.®®

305 Written Submission on Behalf of the Govemment of Canada, August 7,1997, p. 31. Emphasis added.
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After reviewing various accounts of the promises made to Moose Deer Point ancestors in 1836,
Canada concludes:

It is Canada s position that the evidence discloses that promises were likely
made by the Crown to the ancestors of the Moose Deer Point First Nation.®

Canada still disputes whether the ancestors to whom the promises were made had the cgpacity to
treat with Canada, whether there was sufficient mutuality of promisestogiveriseto atreaty or even
amere agreement, and whether the partiesintended to enter into atreaty inany event. However, from
the foregoing statements, it can be seen that Canada has concededthat promiseswer e made, and that
the intended beneficiaries of those promisesincluded ancestars of present members of the First
Nation.

| SSUE 2 NATURE AND ScopPE OF THE CROWN’S PROMISES

If promises were made by the Crown to its dlies, including ancestors of the
Moose Deer Point First Nation, what were the nature and the scope of the
promises?

It having been conceded by Canadatheat thefirst issue should be answered inthe affirmative, thereal
point of contention iswhether the nature of the promisesis such that those promises can reasonably
be construed as a treaty, and, if so, the effect of such afinding and the scope of the promises. To
resolve these issues, we must first identify the criteria for determining whether the promises
constituted atreaty, and in so doing wewill review the principles of treaty interpretation to assist us
in defining those circumstances in which atreaty can be said to exist. As required, we will dso
ascertainthe consequences of finding that the promises constituted atreaty or an agreement, or both
— or neither. Second, we must address certain factual questions. whether the First Nation had the
capacityto treat or contract, whether therewasamutuality of promisesflowing both to and from the
Indians, and whether the circumstances demonstrate that the parties even intended to treat or

contract. Third, we must examine the content of the promises. Finally, depending on Canada’'s

306 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 31.
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subsequent actions in fulfilment of those promises, we can determine whether Canada owes an
outstanding lawful obligation to the First Nation.

We turn now to the question of whether Canada s promises amounted to a treaty.

Did the Promises Constitute a Treaty?
Asthe Commission noted in Part | of thisreport, the Moose Deer Point First Nation contends that
the promises made to its ancestors by representatives of the British Crown in the 1830s amounted
to atreaty. For its part, although Canada does not deny that promises were madeto the ancestors of
the First Nation, it puts forward the podtion in its written submissions that these promises at best
amounted to acontract rather than atreaty. During oral submissions, however, Canadawent further,
arguing that the promises constituted neither atreaty nor an agreement®’ but rather a mere policy
direction or unilateral announcement on the part of the British government.*® Alternatively, Canada
argues that, if the promises constituted an agreement (as opposed to a treaty), they could be
terminated on reasonable notice and were, in fact, terminated in 1852 with respect to presents.>*
The initial question facing the Commission, then, is whether the promises did in fact
constitute a treaty. To answer this question properly, it is necessary to consider the constituent

elements of atreaty at law.

Principles of Treaty | nterpretation
The courts have been asked on a number of occasions to consider whether particular dealings
between Canadaand its aborigind people have given rise to treaties, with the result that a number

of principles have energed which are instructive in the present inquiry. Counsel far the parties to

so7 ICC Transcript, April 8, 1998, p. 120 (Perry Robinson).
308 ICC Transcript, April 8, 1998, p. 122 (Perry Robinson).

809 ICC Transcript, April 8, 1998, p. 120 (Perry Robinson).
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thisinquiry appear to concur that the leading cases in this area are the decisions of the Supreme
Court of Canadain Smon v. The Queen*® and R. v. Soui.?*

In Smon, the appellant, aregistered Micmac Indian, was convicted under subsection 150(1)
of Nova Scotia's Lands and Forests Act for illegal possession of arifle and shotgun cartridges.
Although the appellant admitted all the essential elements of the charges, he arguedthat theright to
hunt set out in the Treaty of 1752, in conjunction with section 88 of the Indian Act, provided him
with immunity from prosecution under the provincia statute. Article 4 of the treaty stated that the
Micmacs have “free liberty of Hunting & Fishing as usual,” and section 88 of the Indian Act
provided that provincial laws of general application applied to Indians, subject to the terms of any
treaty.

One issue before the Supreme Court of Canada was whether the Treaty of 1752 was a
“treaty” within the meaning of section 88 of the Indian Act. Macdonald JA of Nova Scotia's
Supreme Court Appellate Divi sion (Hart JA concurring) had expressed doubt that the Treaty of 1752
could be considered a“treaty” becauseit was merdy ageneral confirmation of aboriginal rightsand
did not grant or confer “new permanent rights.” He added that the treaty failed under section 88
because it was made by only a small portion of the Micmac Nation and did not define any land or
area where the rights were to be exercised.

Beforethe Supreme Court of Canada, counsel for Canada argued that the Treaty of 1752 did
not amount to a “treaty” under section 88 or the extended definition of “treaty” in R. v. White and
Bob*'? because the treaty did not deal with the ceding of land or the delineation of boundaries. On
behalf of the Court, Dickson CJ held:

To begin, the fact that the Treaty did not create new hunting or fishing rights but
merely recognized pre-existing rights does not render s. 88 ingpplicable. On this
point, Davey JA. stated in R. v. White and Bob, supra, at p. 616:

310 Simon v. The Queen, [1985] 2 SCR 387.
s R. v. Sioui, [1990] 1 SCR 1025, Lamer J.

812 R. v. White and Bob (1964), 50 DLR (2d) 613 (BCCA), affirmed [1965] SCR vi, 52 DLR (2d) 481.
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The force of the first argument seems to depend upon the
assumption that s. 87 [now s. 88] should beread asif it were subject
only to rights created by the Treaty; that would remove from the
saving clauserightsdready inbeing and excepted from or confirmed
by a Treaty. That argument failsto accord full meaning to the words,
“subject to the terms of any treaty . . .” In my opinion an exception,
reservation, or confirmation is as much aterm of a Treaty asa grant,
(I observe parenthetically that areservation may be a grant), and the
operative words of the section will not extend general laws in force
in any Province to Indians in derogation of rights so excepted,
reserved or confirmed.

With respect to the respondent’ s submission that some form of land cession
is necessary before an agreement can be described asa treaty under s. 88, | can see
no principled basis for interpreting s. 88 in this manner. | would adopt the useful
comment of NorrisJ.A. of the British Columbia Court of Appeal in R. v. White and
Bob, supra, affirmed on appeal to thisCourt. In a concurring judgment, he stated at
pp. 648-49:

The question is, in my respectful opinion, to be resolved not by the
application of rigid rules of construction without regard to the
circumstances existing when the document was compl eted nor by the
testsof moder nday draftsmanship. In determining what the intention
of Parliament was at the time of the enactment of s. 87 [now s. 88] of
the Indian Act, Parliament is to be taken to have had in mind the
common understanding of the parties to the document at the time it
was executed. In the section “ Treaty” is not aword of art and in my
respectful opinion, it embracesall such engagementsmadeby persons
inauthority as may be brought within theterm “theword of thewhite
man” the sanctity of which was, at thetime of British exploration and
settlement, the most important means of obtaining the goodwill and
co-operation of the nativetribesand ensuring that the col onistswoud
be protected from death and destruction. On such assurance the
Indians relied.

In my view, Parliament intended to include within the operation of s. 88 all
agreements concluded by the Crown with the Indians that would otherwise be
enforceabl etreaties, whether |land was ceded or not. None of theMaritimetreaties of
the eighteenth century cedes land. To find that s. 88 applies only to land cession
treaties would be to limit severely its scope and run contrary to the principle that
Indian treaties and statutes relating to Indians should be liberally construed and
uncertainties resolved in favour o the Indians
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Findly, it should be noted that several cases have considered the Treaty of
1752 to be avalid “treaty” within the meaning of s. 88 of the Indian Act. . .. The
Treaty was an exchange [ of] solemn promises between the Micmacs and the King's
representative entered into to achieve and guarantee peace. It is an enforceable
obligation between the Indians and the white man and, as such, falls within the
meaning of the word “treaty” in s. 88 of thelndian Act.**®

From these passages it can be seen that land cession is not an essential element of treaty
making. Moreover, tresties canmerd y recognizeand confirmpre-existing rightsand need not create
new ones. Just as significant, however, is Chief Justice Dickson’s comment that theword “treaty”
Is not a term of art. Rather, a treaty is an exchange of solemn promises embracing “all such
engagementsmade by personsin authority as may be brought within the term * the word of thewhite
man’” and giving rise to enforceable obligations between Indans and the Crown. From this
definition we infer that it is not necessary to find that the Crown and the Indians in a given case
intended to enter into atreaty, but instead that they merely intended to enter solemn engagements
creating binding obligations. In other words, the parties were not required to turn their minds to
whether the transaction into which they were entering was propely termed a*“treaty” ; thecourtswill
consider the transaction to be a“treaty” if, in substance, tha iswhat it was.

Inour view, thisconclusionisconfirmedin thereasonsof Lamer J(ashethen was) on behdf
of the Court in Soui. In that case, the respondent Indians had been convicted of cutting down trees,
camping, and making firesin undesignated areas of Jacques-Cartier Park contraryto sections 9 and
37 of the Regulation respecting the Parc de la Jacques-Cartier, which had been adopted pursuant
to Quebec’ sParks Act. Asin Smon, the respondents admitted committing the acts proscribed by the
statute, but they alleged they were practising ancestral customs and religious rites that were the
subject of a treaty between the British and the Huron, thereby affording them the protection of
section 88 of the Indian Act. Lamer J stated:

Our courts and those of our neighbours to the south have already considered what
distinguishesatreaty withthelndiansfrom other agreementsaffecti ngthem. Thetask
isnot an easy one. In Smon v. The Queen, [1985] 2 S.C.R. 387, this Court adopted

313 Simon v. The Queen, [1985] 2 SCR 387 at 409-10, Dickson CJ. Original emphasis.
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the comment of Norris JA. in R. v. White and Bob (1964), 50 D.L.R. (2d) 613
(B.C.C.A.) (affirmed in the Supreme Court (1965), 52 D.L.R. (2d) 481), that the
courts should show flexibility in determining the legal nature of a document
recording a transaction with the Indians. In particular, they must takeinto account
the historical context and perception each party might have as to the nature of the
undertaking contained in the document under consideration.®*

Lamer J described the constituent elements of atreaty in these terms:

[I]t is clear that what characterizes a treaty is the intention to create
obligations, the presence of mutually binding obligations and a certain measure of
solemnity. In the Court of Appeal [in Smon] Bisson J.A. in fact adopted a similar
approach when he wrote (at p. 1726):

[TRANSLATION] | fedl that in order to determine whether
document D-7 [the document of September 5,1760] isatreaty within
the meaning of s. 88 of the Indian Act, the fundamental questionisas
follows: is it an agreement in which the contracting parties . . .
intended to create mutual obligationswhich they intended to observe
sol emnly?**

This excerpt demonstrates three criteria for determining the existence of a treaty. intention,
mutud ity, and solemnity. Canada has argued that afourth criterion —the capacity of the assembled
Pottawatomi to enter into a treaty — must also be considered. On this point, Lamer J appears to

concur, as can be seen from his commentsin Soui:

As the Chief Justice said in Smon, supra, treaties and statutes relating to Indians
should be liberally construed and uncertainties resolved in favour of the Indians (at
p. 410). In our quest for the legal nature of the document of September 5, 1760,
therefore, we should adopt a broad and generous interpretation of what constitutes
atreay.

314 R. v. Sioui, [1990] 1 SCR 1025 at 1035, Lamer J. Emphasis added.

315 R. v. Sioui, [1990] 1 SCR 1025 at 1044, Lamer J. Emphasis added.
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In my opinion, this liberal and generous attitude, heedful of historical fact,
should also guide us in examining the preliminary question of the capacity to sign
atreaty, as illustrated by Smon and White and Bob.**¢

Wewill deal with each of these criteriain turnshortly. First, however, wewill consider what
the courts have said regarding the sort of evidence we may consider in assessing these criteria.

From the first of the foregoing quotations from Soui, it can be seen tha we “must take into
account the historical context and perception each party might have as to the nature of the
undertaking contained inthe document under consideration.” Lamer Jexpanded on thispoint, noting
that a*“more flexible approach” to the use of historical evidence is to be taken in determining the

existence of atreaty than ininterpreting atreaty that has already been found to exist:

Asthis Court recently noted inR. v. Horse, [1988] 1 S.C.R. 187, at p. 201, extrinsic
evidence is not to be used as an aid to interpreting a treaty in the absence of
ambiguity or where the result would be to alter its terms by adding words to or
subtracting words from the written agreement. Thisrulealso appliesin determining
the legal nature of a document relating to the Indians. However, a more flexible
approach is necessary as the question of the existence of atreaty within the meaning
of s. 88 of the Indian Act is generally closely bound up with the circumstances
existing when the document was prepared (White and Bob, supra, at pp. 648-49, and
Smon, supra, at pp. 409-10). In any case, the wording alone will not suffice to
determine the legal nature of the document before the Court. On the one hand, we
have before us a document the form of which and some of whose subject-matter
suggest that it is not a treaty, and on the other, we find it to contain protection of
fundamental rights which supports the opposite conclusion. The ambiguity arising
from this document thus means that the Court must look at extrinsic evidence to
determine its legal nature.®’

316 R. v. Sioui, [1990] 1 SCR 1025 at 1035-36, Lamer J.

817 R. v. Sioui, [1990] 1 SCR 1025 at 1049, Lamer J.
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As Roscoe and Bateman JJA (Flinn JA concurring) emphasized in R. v. Marshall:

The “more flexible” gpproach referred to aove, is endorsed, then, only in
determining whether the document is, in fact, atreaty, rather than with respect to the
interpretation of that treaty, once found to exist, i n the absence of ambiguity.*

Justice Lamer’ s approach may not appear to be significantly more “flexible” if it isviewed
as merely permmitting the admission of extrinsic evidence where the existence of the treaty is
ambiguous. Extrinsic evidence is commonly allowed to resolve ambiguity, athough in most
circumstances that evidence is directed to the meaning of the instrument rather than its existence.
However, Lamer J aso noted that the question of whether atreaty existsis*closely bound up with
the circumstances existing when the document was prepared,” and that “the wording alone will not
suffice to determine the legal nature of the document before the Court.” We take this to mean that
extrinsic evidenceisadmissiblein such circumstances not soldy because of ambiguity, but because
we are concerned with determining the legal significance or status of the instrument and not simply
itsmeaning. Inany event,acentral issueinthisinquiry isthelegal significance of the promisesmade
to the Pottawatomi in 1837, and we have no doubt that the sort of “ambiguity arising from [the]
document” referred to by Lamer Jin Soui is also evident in this case: “On the one hand, we have
before us a document the form of which and some of whose subject-matter suggest that it is not a
treaty, and on the other, we find it to contain protection of fundamental rights which supports the
opposite conclusion.”

These principles find additional support and analysisin R. v. Cot&>*" in which the Quebec
Court of Appeal was asked to determine whether a particular agreement between the British Crown
and certain Algonquin nationsin 1760 constituted atreaty asdefined in section 88 of the present-day
Indian Act. On behalf of a2-1 magjority, Baudouin JA concluded that it did:

318 R. v. Marshall (1997), 146 DLR (4th) 257 at 266 (NSCA).

319 R. v. C6té (1993), 107 DLR (4th) 28 at 46 (Que. CA), Baudouin JA.
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Concerning the proof of suchtreaties, thesituationin aboriginal law isdifferent from
what we usually encounter. In thefirst place anumber of these agreementswere not
aways reduced to writing and, in many cases, the common aborigind custom was
to acknowledgetheir existence through a mere exchange of wampum and to commit
them to the collective memory. Furthermore, the colonizer was in most casesin a
position of superiority, if only because the legal concepts used were in some cases
unknown to the aboriginal people or hard to undergand or grasp intheir cultures.
That is why the Supreme Court has established some exceptional but nevertheless
precise rules in such matters, rules that are binding on the lower courts.

The first such ruleisthat any agreement made in principle be considered to
be a true treaty even if it does not have the form of one, notwithstanding some
reluctance on the part of some lower courts: see Delgamuukw v. British Columbia,
supra. Thus any pad, alliance, agreement or arrangement may constitute a treaty
within the meaning of s. 88 of the Indian Act: R. v. Smon, supra; R. v. Soui, supra,
at p. 441 et seq. As Lamer J. wrote, in Sioui (at p. 441): “. . . what characterizes a
treaty is the intention to create obligations, the presence of mutualy binding
obligations and a certain measure of solemnity.”. . .

The second such ruleis that it is sometimes necessary, in the absence of a
written text acknowledging the agreement, to be content with secondary evidence,
of lesser quality, hearsay evidence, and thus to derogate consciously from the
ordinary rules. This principle was first laid down in Nowegijick v. Canada, supra,
was repeated in Guerinv. Canada, supra, and was spelled out still more recently in
Mitchell v. Peguis Indian Band, supra. In the latter judgment, Chief Justice Brian
Dickson stated in relation to the Nowegijick judgment (at p. 202):

The Nowegijick principles must be understood in the context of this
court’ ssensitivity to the historical and continuing status of aboriginal
peoplesin Canadian society . . . It is Canadian society at large which
bears the historical burden of the current situation of native peoples
and, as a result, the liberal interpretative approach applies to any
statuterelating to Indians, even if the relationship thereby affected is
a private one. Underlying Nowegijick is an appreciation of societal
responsibility, and aconcern with remedying disadvantage, if only in
the somewhat marginad context of treaty and statutory interpretation.

LaForest J., concurring but on other grounds, was of the same opinion (at p. 236):

| note at the outset that | cannot take issue with the principle
that treaties and statutes relating to Indians should be liberally
construed and doubtful expressionsresolved infavour of thelndians.
In the case of treaties, this principle findsits justification in the fact
that the Crown enjoyed a superior bargaining position when
negotiating treaties with native peoples. From the perspective of the
Indians, treaties were drawn up in a foreign language, and
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incorporated references to legal concepts of a system of law with
which Indians were unfamiliar. In the interpretation of these
documentsitis, therefore, only just that the courts attemptto construe
various provisions as the Indians may be taken to have understood
them.3®

Notwithstanding his finding that the agreement constituted a treaty, Baudouin JA later concluded
that the province was justified in interfering with the Indians’ treaty rights in that case.

On the basis of these principles, we can now consider whether the promises made by the
British Crown to the ancestors of the Moose Deer Point First Nation constituted a treaty. We will
assesswhether the partiesintended to create obligations, whether mutually binding obligationswere
in fact created, and whether the proceedings involved a measure of solemnity. First, however, in
keeping with the comments of Lamer J, we will address as a preliminary issue the capacity of the

parties to enter into atreaty in thefirst place.

Capacity to Enter into Treaty

At the outset, we should clearly state that, although Canada raises the issue of the cgpacity of the
partiesto enter into atreaty, there is no issue regarding the capacity or authority of S.P. Jarviswho,
asthe Chief Superintendent of Indian Affairs, wasthe Crown’ srepresentative at the council of 1837.
As counsel for the First Nation noted, Jarvis was expressly authorized and directed by Lieutenant
Governor Head to give the 1837 address that, had he not been called away owing to the deah of
King William IV, Head would likely have delivered himself. It was open to the Indians to assume
reasonably that Jarvis had the authority to enter into treaties on behalf of the Crown,** and thisfact
has been expressly acknowledged by counsel for Canada.®#

820 R. v. C6té (1993), 107 DLR (4th) 28 at 46-47 (Que CA), Baudouin JA.

sz Written Submission on behalf of the Moose Deer Point First Nation, August 1, 1997, p. 66; ICC
Transcript, April 8, 1998, p. 84 (Gary Nelson).

82 ICC Transcript, April 8, 1998, p. 125 (Perry Robinson).
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Where Canada differs from the First Nation isin its view of the representative capacity of
the Indians in attendance at Jarvis's 1837 address to bind their nation to the fulfilment of any
promisesmadeto the Crown at that time.**® From Canada’ sperspective, the First Nation faces* areal
technical problem” because treaty making takes place “ nation to nation,” and there is no evidence
of anyone in atendance at the 1837 address who oould make binding promises on behalf of the
present-day First Nation.*** Canada submits that the First Nation has failed to establish that any of
its ancestors were actually present during the address, or that Ogemawahj or anyone else had the
authority to act on behalf of the Pottawatomi or even purported to do s0.**®* Counsel stresses that
thosein attendanceweresimply “ 3,700 Indiansof different tribesand from variousregions,” and that
no care was taken to identify Chiefs or principal men.*? Finally, Canada submits that cases such as
Smon, Soui, and Mitchell demonstrate that First Nations can rely only on promises made to
“ascertainable parties,” such asmembersof the First Nation or their ancestors; given that the parties
to atreaty must havethe capacityto treat, the appropriate partiesarethe Crown and “ atribe or nation
of Indians.”**" Indeed, having regard for the social and political structures of the Pottawatomi in the
early 1800s, organized as they were by village, Canadasuggests that “it would have been difficult
for the Pottawatomi Nation at that time to have caome up with one individual with the authority to
bind the whole Pottawatomi Nation.”?® In support of this statement, Canada cites anthropol ogist

James Clifton:

sz It isinteresting that, having argued that there were no representatives present who could bind the First

Nation to the fulfilment of promises made to the Crown, Canada also arguesthat there was none of the mutuality of
consideration required for treaty making because no promises were actually madeto the Crown in any event. W e will
return to this argument later in this report.

324 ICC Transcript, April 8, 1998, p. 127 (Perry Robinwn); Reply Submission on Behalf of the
Government of Canada, April 1, 1998, p. 4.

3% Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 45.

326 ICC Transcript, April 8, 1998, p. 129 (Perry Robinson).

827 Written Submission on Behalf of the Governmert of Canada, August 7, 1997, p. 44.

28 ICC Transcript, April 8, 1998, p. 130 (Perry Robinson); Reply Submission on Behalf of the
Government of Canada, April 1, 1998, p. 4.
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By 1820 the Potawatomi yet constituted a single segmentary tribal organization
whose villages were scattered across a very extensive tribal edate. The most
important economic-political-geographic unit was the village. . . . Although it has
become customary for historians and anthropologists to identify a number of
supposedly autonomous“ bands’ inthisera, thereisno evidence that the Potawatomi
themselves recognized such formal, sub-tribal divisions, each with autonomous
control over aportion of the tribal estate.®®

Canada submits that the promises were “ made to all Indianswho had served as British allies, rather
than to an identifiable group of Indians as was the case in both the Soui and Cété cases,” and that
thereisno caselaw indicating that “atreaty has been entered into with simply a body of assembled
Indians.”3*

On the factual level, the Moose Deer Point First Nation responds that, although there may
be no clear proof of Ogemawah;’ spresence during the 1837 address, there is evidence suggesting
that he may well have been there According tothe First Nation, Ogemawahj crossed the border in
1835 and resided with Chief Aisance at Coldwater and later at Christian Island. Both men were
present in 1852 when Indian Superintendent T.G. Anderson announced that presents would be
terminated. Counsel submitsthat, evenif the Commissionisnot prepared toaccept theinferencethat
Ogemawah; attended Jarvis s address, it wasin the Crown’ sinterest to see that the substance of the
addressreceived broad publicity toall itsnativeallies. Accordingly, itislikelythat the First Nation’s
ancestors learned the substance of the address shortly after Jarvis spoke®! In any event, the First
Nation appears to consider the factual question as something of a “red herring,” given Canada's

820 Clifton, A Place of Refuge (ICC Exhibit13, p. 91); Written Submission on Behalf of the Government
of Canada, August 7,1997, p. 45.

330 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 46; ICC T ranscript,
April 8,1998, pp. 126-27.

33l Reply Submission on B ehalf of the Moose Deer Point First Nation, April 3, 1998, pp. 5 and 12-13;
ICC Transcript, April 8, 1998, pp. 40 and 45 (Gary Nelson).
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concession that substantially the samepromiseswere made to Ogemawahj and other ancestorsbefore
1837.%%

Asto Canada’ s argument that there can be no valid treaty unless atribe or nation isaparty,
the First Nation responds that, as a matter of practice and policy, the Crown always dedt with
whatever body of Indians seemed appropriate in the circumstances. Stating that negotiating with a
tribe or nation was merely “apreference but not a requirement for avalidtreaty,” counsel referred
to Treaties 4, 6, and 7 as evidence that the Crown had negotiated with groups of Indians
notwithstanding that an entire nation was not present and that some of the principal men and Chiefs
were absent.>* Counsel further contends that, should negotiation with atribe or nation be treated as
arequirement of treaty making, “that would invalidate a whole slew of treaties across this entire
country,” and, as Canada has suggested, itwould likely mean that the Pottawatomi could never have
enteredinto atreaty at all.*** The First Nation arguesthat the Crown never intended that the promises
“could only be taken up by entire nations or tribes’; rather, the promises were made with the intent
that they would be widely disseminated to all Britain’s naive alliesin the United States and coud
be accepted by anyone—whether organized by band, clan, clan segment, or other group—who chose
to settle permanently in Canada®**® Accordingly, Canada’ s suggestion that treaty negotiations can
involveonly “ascertainableparties’ is, intheFirst Nation’ sview, without merit. Citingthevenerable
caseof Carlill v. Carbolic Smoke Ball Company,®* counsel argued that, although the benefits of the
Crown’s promises were offered widely to that large number of Indians who might accept by
performance of the required condition — namely, permanent settlement in Canada — a binding

agreement would only arise between the Crown and themore limited number of Indanswho actually

332 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 13.

333 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, pp. 14-15; ICC

Transcript, April 8, 1998, pp. 180-82 (Gary Nelson).
4 ICC Transcript, April 8, 1998, pp. 179 and 182 (Gary Nelson).
335

Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 15.

336 Carlill v. Carbolic Smoke Ball Company, [1893] 1 QB 256 (Eng. CA).
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came forward and performed the condition.**” The common law, in counsel’ s submission, supports
contracts formed by the performance of the prescribed condition, without more being required.®*®
In reply, Canada contends that, although Carlill may be applicable to the creation of legal
relationships between ordinary citizens, “[g]overnments cannot be bound by undertakings that are
tacitly accepted by conduct.”* In so saying, counsel relies on the following excerpt from The Law

of Contract in Canada by G.H.L. Fridman:

Where a government or governmental body has set out its intention of doing
something, for example, paying subsidies, or allowing remission of taxes vis-a-vis
members of acertain group, for example, mining companies, or to aspecific person
or organization, it has been held that such statements of policy, whether contained in
a statute or Order in Council, or mere directive, are not offers capable of becoming
binding by acceptance by words or conduct on the part of the specific addressee of
the statement or any member of the group affected thereby.3*

The First Nation counters that this excerpt relates only to the legislative branch of government
dealing with non-aborigind matters, and that it is entirely within the scope of the Crown actingin
its executive capacity to make treaties with First Nations, including treaties arising from
circumstances similar to those in the Carlill case.®*

The arguments presented to the Commission with respect to capacity must be assessed from
two perspectives. Oneassessment must be from the perspective of general principlesof international

law, considering Canada’ sargument that treaties must be created on a“ nation-to-nation” basis. The

337 Submission on Behalf of the Moose Deer Point First Nation, August1, 1997, p. 68; Reply Submission

on Behalf of the Moose Deer Point First Nation, April 3,1998, p. 16; ICC Transcript, April 8, 1998, pp. 91-92 and 94
(Gary Nelson).

338 Submission on Behal f of the Moose Deer Point FirstNation, August 1,1997, p. 71; Reply Submission

on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 12.
339 Reply Submission on Behalf of the Government of Canada, April 1, 1998, p. 12.
340 G.H.L. Fridman, The Law of Contractin Canada, 2nd ed. (Toronto: Carswell, 1986) at 25.

34 ICC Transcript, April 8, 1998, pp. 197-98 (Gary Nelson).
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second assessment must be from the perspective of the legal principlesrelating to capacity asthey
apply to the ability of the First Nation’ s ancestorsto treat with representatives of the British Crown.

With regard to the first of these assessments, the cases are clear that a treaty between the
Crown and its Indian subjects, as contemplated by section 88 of thelndian Act or subsection 35(1)
of the Constitution Act, 1982, isquitedifferent from aninternational treaty. Baudouin JA commented

on thisdistinction in Coté&

The actual notion of a treaty, in the current legal language, refers to an
instrument by which the governments of twoor more competent statesestablishrules
or make certain decisions. In the context of aboriginal law, we should not confine
ourselves to such a restrictive definition, if only because the agreements signed
between the French or English colonizersand particular aborigina groupswere, in
most cases, agr eements not between two gover nmentsof sover el gn states but between
a government and a nation or a part of a nation. As the Supreme Court of Canada
saidinR. v. Smon, supra, atreaty with aboriginal peopleisasui generisagreement,
which does not necessarily follow the classic rules of public international 1aw 3*

It is noteworthy that Baudouin JA refersto an agreement “ between agovernment and anation or a
part of a nation.”

Aswe have seen, Coté considered the largely factual issue of whether aparticular agreement
between the British Crown and certain Algonquin nations in 1760 constituted a treaty under the
Indian Act. By way of contrast, in Mitchell v. Minister of National Revenue,*® McKeown J of the
Federal Court, Trial Division, was called upon to consider the legal question of whether an
international treaty can similarly beconsidered a“treaty” for the purposes of subsection 35(1) of the
Congtitution Act, 1982. In answering the question, McKeown Jrelied in part on Francisv. R.,** a
case in which the Supreme Court of Canada addressed a similar question in relation to section 88
of the Indian Act:

34z R. v. C6té (1993), 107 DLR (4th) 28 at 46 (Que. CA), Baudouin JA. Emphasis added.
343 Mitchell v. Minister of National Revenue, [1997] 4 CNLR 103 (FCTD).

344 Francisv. R, [1956] SCR 618.
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The [Ontario] Court of Appeal [in R. v. Vincent**®] found that the Jay Treaty,
as an international treaty, is not a treaty within the meaning of s. 35(1) of the
Constitution. Section 35(1) refersonly to rightsarising from treaties concluded with
Aboriginal peoples. . . . Section 35(1) does not create rights. It only recognizes and
affirms existing rights. An international treaty is one between the nations who are
parties to the treaty, and the rights areated or confared by an international treaty
belong excl usively to the sovereign countries which are contracting partiestoiit. In
order for individua members of those nations to have rights under the treaty, the
treaty must have been implemented by naional legidation. . . .

This decision was basad in part on the Supreme Court of Canada’ s decision
in Francisv. R,, [1956] S.C.R. 618 at 631, wherein Kellock J. stated:

| think itis quite clear tha “treaty” in this section [section 88 of the
Indian Act] does not extend to an internaional treaty such asthe Jay
Treaty but only to treaties with Indians which are mentioned
throughout the statute.

In my opinion, the provisions of the Indian Act constitute a
code governing therightsand privileges of Indians, and except to the
extent that immunity from general legidation such as the Customs
Act or the Customs Tariff Act isto be found in the Indian Act, the
terms of such general legislation apply to Indians equally with other
citizens of Canada.

The Court of Appeal reviewed anumber of other decisionsand found that the
word “treaty” has always had the meaning of a treaty between the Crown and the
Indians. There is no court decison which gives it the meaning of an international
treaty. .. 3

Fromthe Cétéand Mitchell cases, it can be seen that atreaty between the Crown andIndians
Is not the equivalent of atreaty ininternational law. As Dickson CJ stated in Smon, principles of
international treaty law are “not determinative” because “an Indian treaty is unique; it is an
agreement sui generiswhichisneither created nor terminated according to the rules of international

law.”*" Nor are treaties ordinary contracts in the sense of being binding only on those signing

5 R. v. Vincent (1993), 12 OR (3d) 427,[1993] 2 CNLR 165.
346 Mitchell v. Minister of National Revenue, [1997] 4 CNLR 103 at 180-81 (FCTD).

et R. v. Simon, [1985] 2 SCR 387 at 404, Dickson CJ.
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them.**® For these reasons, we must be wary of applying strict rules of interpretation under contract
law and international law to these sui generis agreements, for which the courts have developed
unique rules of construction and enforcement.

Having considered the applicability of principles of international law, we now turn to the
application of the principles relating specifically to capacity. There are three cases of particular
interest. Thefirstis Smon, where Dickson CJwasrequired to decidewhether theTreaty of 1752 was
validly created by competent parties. In doing so, he felt constrained to distance himself from the
widely debated 1929 NovaScotia County Court decisionin R. v. Syliboy,** in which Acting Judge
Patterson made the following comments, ostensibly based on principles of international law,

regarding the Indians lack of gatusto enter into atreaty:

“Treatiesareunconstrained Actsof independent powers.” But the Indianswere never
regarded as an independent power. A civilized nation first discovering a country of
uncivilized people or savages held such country as its own until such time as by
treaty it was transferred to some other civilized nation. The savages rights of
sovereignty[,] even of ownership[,] were never recognized. Nova Scotia had passed
to Great Britainnot by gift or purchase from or even by conquest of the Indians but
by treaty with France, which had acquired it by priority of discovery and ancient
possession; and thelndians passad with it.

Indeed the very fect that certain Indians sought from the Governor the
privilege or right to hunt in Nova Scotia as usual showsthat they did not claim to be
an independent nation owning or possessing their lands. If they were, why go to
another nation asking thisprivilege or right and giving promise of good behaviour
that they might obtain it? In my judgment theTreaty of 1752 isnot atreaty at all and
isnot to be treated as such; it is at best a mere agreement made by the Governor and
council with a handful of Indians giving them in return for good behaviour food,
presents, and the right to hunt and fish as usual — an agreement that, aswehave seen,
was very shortly after broken.*°

In response to these reasons, Dickson CJ stated:

348 Shin Imai, Katherine Logan, and Gary Stein, Aboriginal Law Handbook (Toronto: Carswell, 1997),

26.
349 R. v. Syliboy, [1929] 1 DLR 307 (NS Co. Ct).

350 R. v. Syliboy, [1929] 1 DLR 307 (NS Co. Ct) at 313-14.
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It should be noted that the language used by Patterson J., illustrated in this
passage, reflects the biases and prejudices of another era in our history. Such
language is no longer acceptable in Canadian law and indeed isinconsistent with a
growing sengitivity to native rights in Canada. With regard to the substance of
Patterson J.’ s words, leaving aside for the moment the question of whether treaties
areinternati onal-type documents, his conclusions on capaci ty are not convi ncing.>*

Chief Justice Dickson then referred to an article entited “Indiansand Treatiesin Law” in
which N.A.M. MacKenzie, in disagreement with the ruling of Patterson Jthat the Indians did not
have the capacity to conclude avalid treaty, stated:

Asto the capacity of the Indians to contract and the authority of Governor Hopson
to enter into such an agreement, with all deference to His Honour, both seemed to
have been present. Innumerabl e treaties and agreements of asimilar character were
made by Great Britain, France, the United States of America and Canada with the
Indian tribes inhabiting this continent, and these treaties and agreements have been
and still are held to be binding. . . . Ordinarily “full powers’ specially conferred are
essential to the proper negotiating of atreaty, but the Indians were not on a par with
asovereign state and fewer formalities were required in their case®?

Dickson CJthen concluded:

The Treaty wasentered into for the benefit of both the British Crown and the
Micmac people, to maintain peaceand order as well asto recognize and confirm the
existing hunting and fishing rights of the Micmac. In my opinion, both the Governor
and the Micmac entered into the Treaty with the intention of creating mutually
binding obligations which would be solemnly respected. It also provided a
mechanism for dispute resolution. The Micmac Chief and the three other Micmac
signatories, as delegates of the Micmac people, would have possessed full capacity
to enter into a binding treaty on behalf of the Micmac*®

1 Simon v. The Queen, [1985] 2 SCR 387 at 399, Dickson CJ.
852 N.A.M. MacKenzie, “Indiansand Treaties in Law” (1929), 7 Can. Bar Rev. 561 at 565.

33 Simon v. The Queen, [1985] 2 SCR 387 at 401, Dickson CJ.
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It isnoteworthy that, after quoting the excerpt from MacK enzie' sarticle, Dickson CJdid not
disputethe statement that “the I ndians were not onapar with asovereign state and fewer formalities
were required in their case.” We infer that the more important feature of the negotiations was the
intention to create mutually binding obligationsthat would be solemnly respected. While Dickson
CJreferred to the Chief and three other Micmac signatories “as delegates of the Micmac people”
with “full capacity to enter into a binding treaty on behdf of the Micmac,” we do not take him to
have ruled that, in appropriate circumstances, other delegates could not have been selected by the
Micmacs or other informal means of concluding atreaty could not have been chosen.

The second caseto offer relevant discussion on the question of the Indians' capacity to enter
into a treaty is Soui. Although that case involved an actual document, the Province of Quebec
argued that the document did not constitute a treaty, in part because the Huron Indians lacked the
capacity to enter into one. In finding that the Indians in fact had the requisite capacity, Lamer J
differentiated between the requirementsfor capacity in the context of international tredies between
European nations and the lesser requirementsin the context of rel ations between a European nation

and the aboriginal peoples of North America

Such a document could not be regarded as a treaty so far as the French and
the Canadianswereconcerned because under intemational |aw they had no authority
to sign such adocument: they were governed by a European nation which alonewas
able to represent them in dealings with other European nations for the signature of
treaties affecting them. The colonial powers recognized that the Indians had the
capacity to sign treaties directly with the European nations occupying North
American territory. The sui generissituation in which the Indians were placed had
forced the European mother countries to acknowledge that they had sufficient
autonomy for the valid creation of solemn agreementswhich were called “treaties’,
regardlessof the strict meaning given to that word then and now by international law.
The question of the competence of the Hurons and of the French or the Canadians
is essential to the question of whether a treaty exists. The question of capacity has
to be examined from a fundamentally different viewpoint and in accordance with
different principlesfor each of thesegroups. Thus, | reject the argument that thelegal
nature of the document at issue must necessarily be interpreted in the same way as
the capitulations of the French and the Canadians. The historical context which |
have briefly reviewed even supports the proposition that both the British and the
Hurons could have intended to enter into a treaty on September 5,1760. | rely, in
particular, on Great Britain's stated wish to form alliances with as many Indians as
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possibleand on the demoralizing effect for the French, the Canadians andtheir alies

which would result from the loss of thislong-standing Indian ally whose dlegiance

to the French cause had until then been very seldom shaken*

A similar philosophy was expressed by McKeown Jin the final case —Mitchell —where the

guestion was whether certain international treaties — the Treaty of Utrecht (1713), the Jay Treaty
(1794), and the Treaty of Ghent (1814) — in conjunction with a series of meetings or councils
between the British Crown and First Nations hdd to explain thosetreaties, constituted “ a source of
recognition and protection of pre-existing rights, an independent source of treaty rights, a source of
positiveprotectionfor . .. Aboriginal rights, asource of positive dutiesand obligationson theBritish
Crown, and a constraint on the Crown in the nature of estoppel in international law.”*** McKeown
Jconcluded that thisamalgamof eventsdid not amount to “treaty rights’” under subsection 35(1) of
the Constitution Act, 1982, at least in part because the Indians were not parties to the three
international treaties nor were they involved in their negotiation, execution, or termination. The
plaintiff Indians argued, however, that, although no First Nations had been involved in the
negotiation of theinternational treaties, the Vienna Convention on the Law of Treaties provided that
rightsin favour of athird party —induding, accordng to the plaintiffs, an Indiannation —will arise
from atreaty if such was the intention of the parties. Moreover, the plaintiffs contended that such
rights, once created, cannot be altered in any way without the consent of the third party if it is
established that such was the intention of the parties to the treaty. To this submission McKeown J
responded:

Under the Vienna Convention on the Law of Treaties, a third party being
referred to isathird State. Artide 34 of the Convention reads.

A treaty does not create eithe obligations or rights for a third State
without its consent.

The plaintiff submitted that whether the Indian Nations were recognized as
States is irrelevant, as formal requirements of statehood were not a necessary
requirement of British treaty making in the mid-18th and 19th centuries. Formal

354 R. v. Sioui, [1990] 1 SCR 1025 at 1056, Lamer J. Emphasis added.

3% Mitchell v. Minister of National Revenue, [1997] 4 CNLR 103 at 104 (headnote) (FCTD).
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requirementsof statehood may not have been a necessary requirement, however, in
my view, the British Crown considered the First Nations to be British subjects and
not independent nationsor states. The capacity of First Nationsto enter into treaties
with European power s has long been recognized in Canada, however, thisdoes not
change the requirement that states creaing [a] treaty provision in favour of athird
state must demonstrate the intention to do so. It follows, that the British Crown
would have to haveviewed the First Nations as independent nations or staes.

| recognize that the First Nations were often referred to as “ brothers’ , and
that the plaintiff’ sexpertstestified that the First Nationswer e viewed asindependent
peoples, however, in my view, the conduct of the British Crown toward the First
Nations during that period demonstrates that it did not view them as independent
nations or states. . . .**

The Soui and Mitchell cases underscore the sui generis nature of the relationship between
the Indians and the European nations occupying North American territory. The historical context
dictated that, to permit binding treaty agreementsto be entered into with the Indians, it was necessary
for the Europeans to adapt the formal treaty-making requirements of interndiona law to the
circumstances of the Indians as the Europeans found them. Apparently, the British Crown did not
view thelndiansasnationsor states, yetit was prepared to negotiate sui generis“treaties’ withthem.
Using Justice Lamer’s terminology, it seems evident that the British were prepared to treat the
guestion of capacity in accordance with different principles for the Indians than for international
treaty-making powers.

In this context, we find that the First Nation’s argument regarding the circumstances
surrounding the negotiation of Treaties4, 6, and 7, and in particular with respect to thewillingness
of the Crown to negatiate in the absence of Chiefs and principal men, carries considerable weight.
In previous inquiries we have observed the willingness of the Crown to dea with whatever
representativesFirst Nations have been prepared to allow to speak on their behalf. We seeno reason
to concludethat, intheabsenceof their Chiefs, including Ogemawahj (assuming that hewas absent),
the Indians who assembled before Jarvis in 1837 could not have likewise chosen other

representatives to bind them with respect to any obligations undertaken.

36 Mitchell v. Minister of National Revenue, [1997] 4 CNLR 103 at 183 (FCTD). Emphasis added.
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It is important to recognize, however, that the negotiations in this case were somewhat
different from the discussions that may have occurred in moretypical treaty negotiation situations.
We accept that the common perception of negotiation isaprocess of give and take with offersand
counter-offers until the parties are prepared to agree on a mutually satisfactory compromise. That
isnot to say, however, that compromise is an essential element of negotiation. It is always open to
one party to negotiate by ultimatum— that is, to state asingle or final pogtion that it is prepared to
accept and to invite the other party to “take it or leaveit.” We see Jarvis' s 1837 address as having
very much thissort of character. Clearly, it was open to the Indiansto respond inat |east two ways:
they could signal their refusal by returning to the United States, or they could accept by remaining
in Canada. Presumably, they might also have responded by other means, such as proposing other
termsor going to war, but, as neither of these alternativesseemsto have been pursued, they need not
be discussed further. Subject to our comments regarding mutuality and intention, wesee nothing in
Jarvis' s address to suggest a need for acceptance by designated representatives. Rather, the Crown
intended that Jarvis's address would be acted upon, and that certain rights and olligations would
flow from the decis ons made by individual Indians.

Inthe Commission’ sreport dealing with thetreaty land entitlement claim of the Fort McKay
First Nation, we referred to the decision of Mahoney J of the Federal Court, Trial Division, inR. v.
Blackfoot Band of Indians.®’ Although he recognized that the Treaty 7 Indians were represented by
Chiefs and councillors during their negotiations with the Crown’ s officers, Mahoney Jemphasized
that the aboriginal parties to the treaty were individual Indians:

It is clear from the preamble that the intention was to make an agreement between
Her Majesty and all Indian inhabitants of the particular geographic area, whether
those Indians were members of the five bands or not. The chiefs and councillors of
the five bands were represented and recognized as having authority to treat for all
those individual Indians. The treaty was madewith Indians, not with bands. It was
made with people, not organizations.®®

7 R. v. Blackfoot Band of Indians, [1982] 4 WW R 230, [1982] 3 CNLR 53 (FCTD).

358 R. v. Blackfoot Band of Indians, [1982] 4 WW R 230, [1982] 3 CNLR 53 at 61 (FCTD). Emphasis
added.
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The Commission found further support for this concluson in Justice Mahoney’'s anaysis of the

treaty’ s substantive provisions:

It was Indians, not bands, who ceded the territory to Her Majesty and it was to
Indians, not bands, that the ongoing right to hunt was extended. Thecash settlement
and treaty money were payableto individual Indians, not to bands Thereserveswere
established for bands, and the agricultural assistance envisaged band action, but its
popul ation determined the size of its reserve and the amount of assistance.®*

We do not believe that it is necessary for us to determine whether the Crown must be
considered to have dealt with individual Indiansin all cases, or whether it waspossible that insome
cases it might be concluded that the Crown has treated with entire Indian nations. From the
statementsin the Blackfoot Band case, it can be seen that the Crown there considered itself to be
dealing with individual Indians, notwithstanding that, depending on the circumstances, the Indians
might have negotiated through representatives such as Chiefs, headmen, or others. Similarly, aswe
have seen, Baudouin JA of the Quebec Court of Appeal in Coté acknowledged that “the agreements
signed between the French or English colonizers and particular aboriginal groups were, in most
cases, agreements not between two governments of sovereign states but between agovernment and
anation or a part of a nation.”*®°

Inthislight, wemust concludethat, at least in some cases, it wasindividual Indiansand their
descendantswho became bound, not their representativesinthe negotiations and not organizational
units such as clans, clan segments, villages, bands, or nations. Treatieswith the Indi ans, being sui
generis, are not necessarily negotiated on a nation-to-nation basis as Canada suggests, and on the
factsof this case we are inclined to believe that the Crown intended that its offer might be accepted
by some members of a clan, village, or nation and rejected by others. There is nothing in the

evidence to indicate that theoffer was an “dl or nothing” proposition requiring an entire nation to

350 R. v. Blackfoot Band of Indians, [1982] 4 WWR 230, [1982] 3 CNLR 53 at 61 (FCTD). Paragraph
references omitted.

360 R. v. Coté (1993), 107 DLR (4th) 28 at 46 (Que CA), Baudouin JA. Emphasis added.
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decide to locate in either Canada or the United States. Indeed, the Crown anticipated considerable
cost savings based on the expectation that, even if significant numbers of Indiansinitially moved to
Canada, few would stay.

Findly, as Canada statesin its submission, “the promises were madeto al Indianswho had
served as British alies.”** Therefore, although no document has been put forward naming the
representativesof each nation in attendance at the 1837 council, suchalink would seem unnecessary
given that the promises were admittedly intended to apply to al Indian alies, including the
Pottawatomi. Although the personsin attendance at the 1837 address may or may not have been the
direct ancestors of the Moose Deer Point First Nation, those in attendance at the 1836 counal likely
were, as Canada has admitted.** Canada has also accepted as accurate the conclusion of Joan
Holmes and Associates in 1994 that the Indians currently residing & Moose Deer Point have
descended from Chief Ogemawahj and the other Pottawatomi who migrated to Canadain the 1830s
or 1840s.

We agreewith the First Nation’ s submission that the Crown intended the promises made by
Jarvis in 1837 to be widely disseminated. Therefore, we conclude, based on the reasons of the
Supreme Court of Canadain Smon, that the M oose Deer Point First Nation has established not only
capacity but asufficient connection with the Pottawatomi in attendance in 1837 to be able to clam
the benefit of any promises made that might be considered treaty promises. In Smon, Dickson CJ
stated:

The Micmac signatories were described as inhabiting the eastern coast of Nova
Scotia. Theappellant admitted at trial that hewasaregistered Indian under theIndian
Act and was an *adult member of the Shubenacadie Indian Brook Band of Micmac
Indiansand was amember of the Shubenacadie Band Number 02”. . . . Thisevidence
alone, in my view, is sufficient to prove the appellant’s connection to the tribe
originally covered by the Treaty. True, thisevidence is not conclusive proof that the

361 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 46.
362 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 31.
363 Joan Holmes & Associates, Inc., “Moose Deer Point |.R. No. 79 Report,” October 1994 (ICC E xhibit

2, p. 15); Written Submission on Behalf of the Government of Canada, August 7, 1997, pp. 30-31.
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appellant is a direct descendant of the Micmac Indians covered by the Treaty of
1752. It must, however, be sufficient, for otherwise no Micmac Indian woud be able
to establish descendancy. The Micmacs did not keep written records. Micmac
traditionsarelargelyoral innature. Toimposeanimpossibleburden of proof would,
in effect, render nugatory any right to hunt that a present day Shubenacadie Micmac
Indian would otherwise be entitled to invoke based on this Treaty.***

We consider that thisanalysis applieswith equal weight to thecircumstances of thepresent inquiry.
Giventhat the Crown’ s 1837 addresswasdirected to al Indian alliesinthe United States we believe
that the connection between the address and the allies—even those who werenot in attendance—was
sufficient.

We turn now to the three tests posed by Lamer Jin Soui to determine the existence of a
treaty: “theintentionto create obligations, the presence of mutually binding obligaions, and acertain

measure of solemnity.” We will consider the last of these tests first.

Solemnity
The Moose Deer Point First Nation submits that there was sufficient solemnity and formality in

Jarvis s addressto support aconclusion that the Crown and the Indians in fact entered into atreety:

It was the intention of the Crown that the U.S. native alies should understand the
addressasaformal undertaking. It was customary to deliver wampum belts, medds
and flags to denote important undertakings. In 1836, Lieutenant-Governor Bond
Head explained in detail his understanding of the practice of signifying solemn
promises by delivering wampum belts and the importance attached to these
formalities by the tribes. In 1837, the Chief Superintendent [Jarvis] specifically
announced to those present & Manitoulin Island that a silk flagwas being given to
them by Lieutenant-Governor Bond Head as a token of the declaration made. The
flag was flying at Manitoulin Island in 1837 and was delivered to the Odawa tribe
then residing on the island “who came forward and received it with great
ceremony.”3%

364 Simon v. The Queen, [1985] 2 SCR 387 at 407-08. Emphasis added.

365 Written Submission on Behalf of the Moose Deer Point First Nation, August 1,1997, pp. 66-67.
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Counsel argues that the Indians regarded the address as the “word of the white man” — a formal
undertaking to be accepted or rejected.**® In the First Nation’ sview, the honour and good faith of the
Crownrequiredit to providerefuge and assistanceto | ndiansdisplacedfrom their landsin the United
States who had been allies of the Crown for decades>”

Canadadoesnot deny that the 1837 addresswas a solemn occasion, but arguesthat solemnity
can equally be present at meetings not involving treaties, as at treaty councils. For example, in
Mitchell, the Indian plaintiffs argued that the five councils held to explain the impact of the Treaty
of Utrecht, the Jay Treaty, andthe Treaty of Ghent should, in and of themselves, constitute atreaty

withthelndians. In concluding that the councilsdid not amount to atreaty, M cK eown Jcommented:

| accept the plaintiff’s evidence describing the protocol followed at these meeti ngs
and | accept that this protocol is consistent with that used by First Nations in treaty
councils, however, the plantiff’s witnesses also stated that the protocol was often
followed in meetings that did not involve treaties.

The Crown representatives would have been viewed by the First Nations
present at these meetings as authorized to speak for the Crown and the First Nations
had the capacity to enter into treaties, however, the evidence does not support an
intention on the part of the Crown to create atreaty with theM ohawks of Akwesasne,
nor does the evidence demonstrate an exchange of promises by the parties.®®

Clearly, McKeown Jwas aliveto all the tests devel oped by the Supreme Court of Canadain Soui,
including capacity, solemnity, mutuality, and intention. However, although he was prepared tofind
the required capacity and solemnity to support the existence of treaty, he found that, in the
circumstances of that case, the parties did not intend to enter into a treaty or exchange mutual
promises. In the result, the Indians' claim failed.

Canada also argues that, to date, no court has held apurely ora arrangement to beatreaty,

and that oral promises may at most give rise to an enforceabl e contract or agreement.** Although

366 Written Submission on Behalf of the Moose Deer Point First Nation, August 1,1997, pp. 67, 69.
367 Written Submission on Behalf of the Moose Deer Point First Nation, August 1,1997, p. 69.
38 Mitchell v. Minister of National Revenue, [1997] 4 CNLR 103 at 184 (FCTD).

369 Written Submission on Behalf of the Government of Canada, August 7, 1997, pp. 43-44.
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counsel acknowledges that the lack of awritten document in this case may nat be fatal to the Hrst
Nation's claim — and indeed that the Quebec Court of Appea in C6té decided that an oral
arrangement for which there was no written record could serve as atreaty — thefailure to reduce the
agreement to writing might indicate that the parties did not intend to formalize their relationship as
atreaty.

In responseto these submissions, the First Nation contendsthat the Crown’ streatieswithits
native allies before 1837 “were all completed orally with the expectation that the tribes would
confirm the arrangements with their actions, that is, by giving military support to the Crown as
needed.” ™ Furthermore, the First Nation notes that requiring a treaty to be documented would be
inappropriate given, first, Lieutenant Governor Head's explanation in 1836 of the formalities
attending the making of solemn engagements between the Crown and the Indians, and, second, the
indications that the councils of that year and 1837 featured such formalities®? The fact that there
was no document does not mean, in the First Nation’s submission, that the Crown’s dealings with
the Indians should be considered any less effective as atreaty, particularlyin light of the following

statement by Norris JA in White and Bob as quoted by Lamer Jin Soui:

In view of the argument before us, it is necessary to point out that on numerous
occasions in modern days, rights under what were entered into with Indians as
solemn engagements although completed with what would now be considered
informality, have been whittled away on the excuse that they do not comply with
present day formal requirements and with rules of interpreation applicable to
transactions between people who must be taken inthe light of advanced civilization
to be of equal status. Reliance on instances wherethis has been doneis merely to
compoundinjusticewithout real justificationat law. . .. The natureof thetransaction
itself was consistent with the informality of frontier daysin this Province and such

S0 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 44.
7 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 70.

872 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, pp. 13-14.
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as the necessities dof the occasion and the customs and illiteracy of the Indians
demanded.>”®

Lookingfirst at the question of whether atreaty can befoundto exist inthe compl ete absence
of awritten treaty document, we turnto cases that offer guidance. For example, inR. v. Jones and
Nadjiwon,*”* the court found that certain oral promises made by Lieutenant Governor Head to the
Saugeen people at the 1836 Manitoulin council formed part of Treaty 452, even though those
promises, which related to fishing, were not recorded in the treaty text.*”> The case might be
distinguished on the basisthat there actually was awritten component to the treaty, but we consider
it significant that, despite the silence of the treaty on the fishing issue, the court upheld the aral
promises on the bas s that they reflected the understanding and intention of the parties at the time
of treaty.

The courts have repeatedly referred to the sui generis nature of treaties, and the unique
circumstances that surround them, at times implying that an oral agreement might well constitute a
treaty. For example, the Supreme Court of Canada, when reviewing the various principles of treaty
interpretationin R. v. Badger,*” implied through the disunctive use of “treaty” and*“document” that
atreaty can be something other than a document, and that the real issue to be determined by the
Court iswhether solemnpromisesw ereexchanged. Remarkingthat “ atreaty representsan exchange
of solemn promises between the Crown and the various Indian nations,” and is therefore “ sacred”
innature, Cory J(LaForest, L' Heureux-Dubé, Gonthier, and lacobucci JJ concurring) reasoned that
“any ambiguities or doubtf ul expressionsin the wording of thetreaty or document must be resolved

in favour of the Indians.®*”’

373 R. v. White and Bob (1964), 50 DLR (2d) 613 at 649 (BCCA), Norris JA, affirmed (1965), 52 DLR
(2d) 481 (SCC); R. v. Sioui, [1990] 1 SCR 1025 at 1044, Lamer J. Emphasis added.

374 R. v. Jonesand Nadjiwon (1993), 14 OR (3d) 421.

878 These promises were referred to in adispatch from Head to London, but not mentioned in the treaty

text itself: R. v. Jonesand Nadjiwon (1993), 14 OR (3d) 421 a 437 and 439.
378 R. v. Badger, [1996] 1 SCR 771.

s R. v. Badger, [1996] 1 SCR 771 at 793-94, Cory J. Emphasisadded.
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Perhaps more significant, Cory J added that “treaties, as written documents, recorded an
agreement that had already been reached orally and they did not alwaysrecord thefull extent of the

oral agreement.”*”® In a separate concurring judgment, Sopinka J (Lamer CJ concurring) stated:

[T]heprinciples. .. [of treaty interpretation] arise out of the nature of therelationship
betweenthe Crown and aboriginal peopleswiththeresultthat whatever the document
in which that relationship has been articulated, the principles should apply to the
interpretation of that document 3

In other words, the principles of treaty interpretation will apply to any document articulating the
relationship between the Crown and Indian peoples. Based on Justice Cory’ swords, the agreement
exists before being recorded in written form; presumably, such an agreement, once formed, can
continueto exist evenif the partiesfail in wholeor in part to reduce it to writing, but instead record
someor all of it by other means such aswampum or perhapsthe collective memories of the parties.
If, in fact, the defining feature of atreaty isthe substance of the rd ationship between the Crown and
aboriginal peoples, rather than the nature of the medium in which that relationship is articul ated,
then, provided the requisite conditions of treaty making are met, there would seem to be nothingto
preclude any instrument that records that relationshi p from being properly construed as a treaty,
whatever form that instrument may take.

By way of illustration, in Soui, a dispatch of September 5, 1760, issued unilaterally and
signed only by the adjunct to General Murray, giving orders to British soldiers to guarantee safe
passage to the Hurons on their journey home to Lorette, was determined by the Supreme Court of
Canadato constitute atreaty. The document was an admini strative order to the British soldiers. It
had not been assented to by the Hurons, and did not bear their signatures or tatem marks, nor didit
reflect a mutual exchange of promises. The Court nonetheless held that the transaction recorded
therein constituted a treaty. The reference by Lamer J to the transaction as being of greater

importance than the document in which it was recorded is noteworthy:

s R. v. Badger, [1996] 1 SCR 771 at 798, Cory J. Emphasis added.

879 R. v. Badger, [1996] 1 SCR 771 at 782, SopinkaJ. Emphasisadded.
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[T]he courts should show flexibility in determining the legal nature of a document
recording a transaction with the Indians. In particular, they must take into account
the historical context and perception each party might have as to the nature of the
undertaking contained in the document under consideration.®*

Despite the Crown’s argument in Soui that the document was not atreaty, the Court held that the
dispatch reflected theresult of negotiationsbetweenthe parties. It wasthereforenot aunilateral act,
but the “ embodiment of an agreement reached between the representative of theBritish Crown and
the representatives of the Indian Nations present.”3

In R. v. Vincent,*? the Ontario Court of Appeal considered the question of whether the Jay
Treaty was atreaty within themeaning of subsection 35(1) of the Constitution Act, 1982. The Court
found that no historical fact satisfying the criterialaid out in Soui had been placed in evidence.
However, in making this finding, the court referred specifically to alack of evidence supporting
either awritten or an oral treaty,*? again suggesting that an ord agreement might itself constitute
atredy.

Perhaps the most significant case on this point is Céte, in which, as we have already seen,
Baudouin JA stated:

Concerningthe proof of suchtreaties, thesituationin aboriginal law isdifferent from
what we usually encounter. In thefirst place, anumber of these agreementswere not
always reduced to writing and, in many cases, the common aboriginal custom was
to acknowledge their existence through a mere exchange of wampumand to commnit
them to the collective memory. Furthermore, the colonizer was in most casesin a
position of superiority, if only because the legal concepts used were in some cases
unknown to the aborigind people or hard to understand or grasp in their cultures.
That is why the Supreme Court has established some exoeptional but nevertheless
precise rules in such matters, rules that are binding on the lower courts.

380 R. v. Sioui, [1990] 1 SCR 1025 at 1035. Emphasisadded.
s R. v. Sioui, [1990] 1 SCR 1025 at 1057.
38z R. v. Vincent (1993), 12 OR (3d) 427, leave to appeal to SCC refused.

383 R. v. Vincent (1993), 12 OR (3d) 427 a 443.
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Thefirst such ruleisthat any agreement made in principle be considered to
be a true treaty even if it does not have the form of one, notwithstanding some
reluctance on the part of somelower courts. see Delgamuukw v. British Columbia,
supra. Thus any pact, alliance, agreement or arrangement may constitute a treaty
within the meaning of s. 88 of the Indian Act: R. v. Smon, supra; R. v. Soui, supra,
at p. 441 et seq. As Lamer J. wrote, in Soui (at p. 441): “. . . what characterizes a
treaty is the intention to create obligations, the presence of mutually binding
obligations and a certain measure of solemnity.”. . .

The second such ruleis that it is sometimes necessary, in the absence of a
written text acknowl edging the agreement, to be content with secondary evidence, of
lesser quality, hearsay evidence, and thusto derogate consciously from the ordinary
rules®

Aswe have aready stated, Canada acknowledges that Coté establishes that atreaty may be found
to exist even in the absence of a written record. In light of this concession and the foregoing
authorities, the Commission feels confident in concluding that the absence of a written treaty
document does not lead to the inescapable conclusion that atreaty does not exist. We note Canada' s
point that the absence of adocument may indicate that the partiesdid not intend to enter into a treaty,
and we wi |l address that issue shortly.

Onthe question of solemnity, theformality of the 1837 addressby Jarvisiswell documented
in AnnaJameson’ s first-hand account of the event, which she described as the “ Grand Council .” %
The Commission also notes that the solemnity of the councils in both 1836 and 1837, as well as

similar councils over the preceding 50 years, has already been admitted by Canada:

A review of Bond Head' s despatch and of the historical context would lead one to
believe that the parties intended the promises to be acted upon. The promises were
made by senior British officials and appear to have been made at formal councils
with the Indians, who recor ded the exi stenceof the promises by the use of Wampums.
Britain required the assistance of the Indiansin order to protect Upper Canada from
American hostilities. The Indians relied on British promises of protection after the

wars had ended.**®
384 R. v. Coté (1993), 107 DLR (4th) 28 at 46-47 (Que. CA), Baudouin JA. Emphass added.
38 Jameson, Winter Studies and Summer Rambles (ICC Exhibit 20).

386 Written Submission on Behalf of the Govemment of Canada, August 7, 1997, p. 48. Emphasis added.
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It will be recalled that Head' s 1836 dispatch referred to by Canada in this passage described the
Indians’ view of the strength of the obligations created by oral pledges secured by the delivery of

wampums:

An Indian’sword when it isformally pledged, is one of the strongest moral
securitieson earth, liketherainbow it beamsunbroken when all beneathisthreatened
with annihilation.

Themost solemn form inwhich an Indian pledgeshisword, isby theddivery
of aWampum belt of Shells, and when the purport of this symbol is once declared,
itisremembered and handed down from father to son, with an accuracy and retention
of meani ng which isquite extraordinary.

Whenever the beltisproduced, every minutecircumstancewhich attended its
delivery seemsinstantly to be brought tolife, and such isthe singular effect produced
on theIndian’smind by thistalisman, that it iscommon for him, whom weterm “the
Savage” to shed tears at the sight of a Wampum which has accompanied a message
from his friend.*®’

Although Canada proceedsto argue that the overall historical context leadsto a conclusion that the
promiseswere not intended to constitute atreaty, it again basesthat submission on intent and not on
alack of solemnity. Aswe stated above, we will come to the issue of intent later in this report. For
now, it is safe to conclude that both parties appear to recognize that the promises were couched in
that “ certain measure of solemnity” required to satisfy the test identified by Lamer Jin Soui.

We turn now to another of those tests — the presence of mutually binding obligations.

Mutuality

Canada argues that the events of 1837 did not give rise to atreay because there is no evidence of
negotiations or an exchange of promises between the Crown and the Indians that would result in
each party acquiring the benefits— and assuming the obligations—inherent in treaty making. Rather,

according to Canada, Jarvis's address was simply a unilateral announcement of the end of presents

37 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, p. 13).
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to Indians residing in the United States;**® the Indians were “clearly and officially informed” of a
change in policy, and there were no negotiations that might have signalled a mutual exchange of
promises.®°

Canada further submits that Britan’s relations with the United States had been largely
peaceful for the 25 years preceding Jarvis' s address, and therefore the needfor Britainto “ cultivate’
good relations with its native allies had become largely unnecessary by 1837. Indeed, American
expansion to the west, coupled with that country’s Indian removal legidation, led to growing
pressurefrom the United Stateson Britain to end its practice of giving presentsto Indianswho might
use those resources to oppose American policy. According to counsel for Canada by 1837
circumstances had changed: while Britain was no longer looking for anything from its native allies
south of the border, the Indians were in desperate need of asylum.*®* In Canada s submission, all the
benefitswere flowing oneway —fromthe Crownto the Indians®* —and, that being the case, the 1837
council thus lacked the necessary quid pro quo from the Indiansto satisfy the treaty requirement for
mutually binding obligations as set forth in Smon, Soui, and Mitchell.**

In reply, the First Nation contendsthat, in return for the promises made to the Indians, the
consideration flowing to the Crown was “greater security in its relations with the United States’
which, as a“matter of state,” was of considerable significance to Britain*® The American Indians

also acted to their detriment by givingup their land surrender paymentsinthe United Statesto move

38 Reply Submission on Behalf of the Government of Canada, April 1, 1998, p. 9.

389 ICC Transcript, April 8, 1998, pp. 134-35 (Perry Robinson); Reply Submission on Behalf of the
Government of Canada, April 1, 1998, p.7.

3%0 Reply Submission on Behalf of the Government of Canada, April 1, 1998, pp. 10-11; ICC Transcript,

April 8, 1998, p. 141 (Perry Robinson).

3ot ICC Transcript, April 8, 1998, p. 136 (Perry Robinson).

302 Reply Submission on Behalf of the Government of Canada, April 1, 1998, p. 9.

3% Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 68; ICC
Transcript, April 8, 1998, pp. 86-87 (Gary Nelson).
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north®* in reliance on these promises, preferring the “known certainty” of presentsto the perceived
uncertainty of the payments from the American government 3* Moreover, the First Nation argues
that the enlistment of Indian support — likely including Ogemawahj, according to pay records —to
quell the rebellion of 1837 demonstrates that the Indians’ military services were still required and
constituted yet another form of consideration.>* In any event, although there may not have been the
sort of negotiationsthat might normal ly exist in treaty making, the First Nation submitsthat such a
lack of negotiation was typical of Indian tredies in those days, when the Crown’ s representatives
often arrived with the treaty text already in hand.**’ In counsel’ sview, there was clearly an offer to
be accepted or rejected with the intention that any resulting agreement would form the basis for a
long-term relationship, and it was open to the Indians to “vate with their fe¢” by either moving to
Canada or remaining in the United States.>*®

In the Commission’s view, Canada’s contention that there was no mutuality in the 1837
council iswithout merit. Wehave already stated why we consider that negotiationstook place, albeit
by ultimatum, and we al so consider that therewasamutual exchange of consideration. Thisisamply
demonstrated in the continuing readiness of Britain’s Indian allies to act in defence of Canada, as
illustrated by their response to the Rebellion in late 1837 and 1838. The threat of the American
presenceto British North Americawasstill clearlyevident, notwithstanding Canada’ surgings—with
the benefit of considerable hindsight — to the contrary. It seems apparent tha the Indians still
consi dered themsel veshonour-bound to uphold their end of thelongstanding arrangement to provide
military services in exchange for presents. There may have been ongoing commercia relations
between the Indians and the Crown as well, although the evidence before the Commisson on this

point is sketchy. Neverthe ess, the availability of the Indians to take up arms aganst invaders is

304 ICC Transcript, April 8, 1998, pp. 88 and 93 (Gary Nelson).

3% Written Submission on Behalf of the Moose Deer Point First Nation, Augug 1, 1997, p. 69; ICC

Transcript, April 8, 1998, pp. 56-57, 88 (Gary Nelson).
3% ICC Transcript, April 8, 1998, pp. 72-73, 194 (Gary N elson).
so7 ICC Transcript, April 8, 1998, pp. 185-86 (Gary Nelson).

3% ICC Transcript, April 8, 1998, pp. 85, 186-87 (Gary N elson).
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sufficient in and of itself to constitute the necessary quid pro quo required to support the existence
of atreaty in this case.

In addition, however, there was at least one other form of consideration arising out of the
1837 council and flowing from the Indians to the Crown. To understand this point, it isimportant
that the 1837 coundl be assessed in the proper light.

Canada has emphasized that the mutuality aspect of the claim must be considered in its
historical context, and suggeststhat, asaresult of changing circumstances, Britainnolonger required
the Indians' services as military alies. In light of the 1837 rebellion, we do not consider thisto be
true. What ismoreimportant, however, isthat it wasoften changi ng ci rcumstances that actually gave
riseto many tredties.

In western Canada, for example, as the Commission has seen in earlier inquiries, the
changing circumstances included the arrival of sdtlers and the discovery of gold, and these
circumstances caused the Crown to enter into treaties with the Indians to confirm or change the
nature of their relationship. The Indians generally had something the Crown wanted, and in most
casesit wasland. In some cases, however, the object of the Crown’s desire was something else; as
Lamer Jstated in Soui, “[t]here is no reason why an agreement concerning something other than a
territory, such asan agreement about political or social rights, cannot be atreaty within the meaning
of s. 88 of the Indian Act.”>*

Inthe case of Britain’sIndian alliesresiding inthe United States, what they had was not land
but something they had been receiving from the Crown for over 70 years — presents. As

anthropologist James Clifton has written:

Presents were needed to encourage the start of an alliance with newly contacted
tribes, to sustain relationships with established allies, to meet the competition from
rival powers, and to woo away the allies of the enemy. They were employed to lure
warriors from their hunting grounds in preparation for battle, to forestall later

399 R. v. Sioui, [1990] 1 SCR 1025 at 1043.
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desertions, to celebrate and reward victories, to console survivors for their wounds
and casualties and to formalize peace councils*®

It iseasy to envision the British providing presentsto their Indian alliesfor more than one, if not al,
of thesereasons. Presentswerean integral part of British policy duringitswarswith Francein North
Americaprior to thelatter’ sdefeat in 1760, and the French themsel ves had given presents for many
years before that. Britain continued the practice with the extension of the Covenant Chan and the
delivery of the wampum belt by Sir William Johnson at Niagara in 1763, the renewal of these
pledges by his son, Sir John Johnson, in 1786, and the reaffirmation of the promises by Robert
Dickson during the War of 1812. The councils in 1836 and 1837 involving Lieutenant Governor
Head and Chief Superintendent Jarvis were merely the latest in a long line of dealings between
Britain and the Indians on the question of presents. By that time, Britain's view of its existing
obligationsregarding presentswasclearly set forthin Head' sdispatchin 1836, inwhich hediscussed

the earlier ceremonies involving the Johnsons and Dickson:

These rude ceremonies had probably little effect upon our officers, but they
sunk [sic] deep in the minds of the Indians. The Wampums thus given, have been
preserved and are now entrusted to the keeping of thegreat Orator, Liginish, whowas
present at the Council | attended on the Manitoulin Iand in Lake Huron, and in
every sense, these hieroglyphicsare moral affidavits of the bygone transactions to
which they relate. On our part, little or nothing documentary exists — the promises
which were made, whatever they might have been, were ailmost invariably verbal,
thosewho expressed them are now mouldering intheir graves. However, theregular
delivery of the presents, provesand corroboratesthetestimony of the Wampums, and
by whatever sophistry we might deceive ourselves, we could never succeed in
explaining to the Indians of the United States, that their Great Father wasjustified in
deserting them. . . .

... | amof opinion that to the visiting Indians of the United States we cannot
without abreach of fath, directly refuse to continue the presents, which by the word
of our generalswe have promised, and which by long custom we have sanctioned.**

400 James A. Clifton, “*Visiting Indians’ in Canada,” manuscript for Parks Canada booklet, 1979 (1CC

Exhibit 11, p. 13).

401 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, pp. 14-15).
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It can be seen that, in this historical context, the purpose of the councils of 1836 and 1837 was not
for Britainto promise presents to its Indian allies, but towithdraw presents, at least to those of its
allies who remained in the United States. In the Commission’s view, the primary consideration in
this case was flowing from the Indiansto the Crown, and not, as Canada contends, the other way
around. There were other considerations flowing from Britain to the Indians, and we will consider
thoselater inthisreport. For thetime being, it is sufficient to conclude that the councils of 1836 and
1837 imposed mutually binding obligations on both the Crown and the Indians.

We will now consider the intention of the parties to create obligations — the final test
established by Lamer Jin Soui.

I ntention

Before considering the parties’ positions on the intention of the Crown and the assembled Indians
in 1837 to create mutually binding obligations, it is instructive to review the relevant case law
bearing on thisissue. In Soui, after noting “the importance of the historical context, including the
interpersonal relations of thoseinvolved at thetime, in trying todetermine whethe adocument falls

into the category of atreaty,” Lamer J continued:

The decision of the Ontario Court of Appea in R. v. Taylor and Williams
(1981), 62 C.C.C. (2d) 227, dso provides valuable assistance by listing a series of
factors which are relevant to analysis of the historical background. In that case the
Court had to interpret atreaty, and not determine the legal nature of adocument, but
the factors mentioned may be just as usefu in determining the existence of a treaty
asininterpretingit. In particular, they assist in determining the intent of the parties
to enter into a treaty. Among these factors are:

1 continuous exercise of aright in thepast and at presant,

2. the reasons why the Crown made a commitment,

3. the situation prevailing at the time the document was signed,

4 evidence of relations of mutual respect and esteem between the negotiatars,
and

5. the subsequent conduct of the parties. . . .4

a0z R. v. Sioui, [1990] 1 SCR 1025 at 1045. Emphasisadded.
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Later in the same judgment, Lamer J commented on the approach to be taken by a court in

determining the parties’ intentions:

Even a generousinterpretation of the document . . . must be realistic and reflect the
intention of both parties, not just that of the Hurons. The Court must choose from
among the various possible interpretations of the common intention the one which
best reconciles the Hurons' interests and those of the conqueror.*®

In Marshall, the Nova Scotia Court of Apped restated the gpproach this way:

Lamer J. confirms that the goal is to deduce the common intention of the
parties by interpreting the treaties in their historical context. . . .

In ascertaining the common intention the court must take into consideration
the context i nwhich treatieswere negotiated and committed to writi ng, including the
limitations of the parties. The resulting interpretation must, however, be arealistic
one.*%*

Canada submits that the council of 1837 did not amount to a treaty because the parties did
not intend it to be one. Counsel argues that the sole purpose of Jarvis's address was to announce
unilaterally Britain's policy decision to cease providing presents to native allies residing in the
United States, and that this intent is evident in Head' s subsequent report stating that “the Indians
have been clearly and officiallyinformed that at the Expiration of Two 'Y ears Presentswill no longer
bedeliveredto Indiansresidingout of the Dominionsof Her BritannicM gjesty.”*® Although Britain
had previously required the Indians' assistance to defeat the French and to protect Upper Canada
from the Americans, by 1837, according to counsel, Britain had entered a period of fiscal restraint
in which, to reduce its financial commitments, it would have sought to avoid entering into treaties

guaranteeing rightsin perpetuity.*® Indeed, in the same report, Head informed Lord Glenelg that,

408 R. v. Sioui, [1990] 1 SCR 1025 at 1069.
a04 R. v. Marshall (1997), 146 DLR (4th) 257 at 265-66 (NSCA).
405 ICC Transcript, April 8, 1998, p. 122 (Perry Robinson); Reply Submission on Behalf of the

Government of Canada, April 1, 1998, p. 13; Sir F.B. Head to Lord Glenelg, August 22, 1837, No. 41 in British
Parliamentary Papers, vol. 12, “ Correspond ence, Returns and Other Papers Relating to Canada and the IndianProblem
Therein, 1839” (Shannon: Irish University Press, undated) (ICC Exhibit 21, p. 154).

408 ICC Transcript, April 8, 1998, pp. 141-43 (Perry Robinson).
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“[w]ithrespect to the Reductionswhich have been ordered by your L ordship to bemadeinthe Indian
Department,” he had terminated the services of four Crown employees.””” In Canada’ s submission,
the fact that the Crown sought to reduce or eliminate presents was a measure of the diminished
esteem and respect with which Britain regarded its Indian dlies by 1837.4%®

Other indicationsthat theCrown did not intend to enter into treaty, counsel agues, werethe
lack of atreaty document*® and the seeming lack of concern on the part of Britain' s representatives
to ensure that Chiefs and others with representative capacity were there to act on the Indians
behalf.*° In Canada’ s view, the 1837 council paralleled the conferences in Mitchell v. Minister of
National Revenuewhich, despite certain protocol s being observed, werenot, accordingto McK eown
J, treaty-making councils, in part because the parties did not intend them to be.** Counsel submits
that, if the Crown had intended to enter into a treaty, it would have been more specific in dealing
with issues such as the timing for providing reserve land, as well as reserve size and location.**?

Counsel further points to the statements by Indian Superintendent T.G. Anderson, upon
announcing the schedulefor terminating all presentscommencing in 1852, as evidencethat presents
had simply been temporary in nature and were not intended to be permanent.**® In Canada' s view,
the promises of 1837 “were merely one aspect of thehistoric relationship between the Crown and
aboriginal people,” which at most gave rise to “an enforceable agreement or contract” but not a
treaty.** The significance of the characterization of the 1837 council as an agreement, argues

counsel, isthat an agreement is not protected under subsection 35(1) of the Constitution Act, 1982,

407 Sir F.B. Head to Lord Glenelg, August 22, 1837, No. 41 in British Parliamentary Papers, vol. 12,
“Correspondence, Returns and Other Papers Relating to Canada and the Indian Problem Therein, 1839” (Shannon: Irish
University Press, undated) (ICC Exhibit 21, p. 154).

408 ICC Transcript, April 8, 1998, pp. 144, 146-47 (Perry Robinson).
409 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 44.
410 ICC Transcript, April 8, 1998, p. 129 (Perry Robinson).

4l Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 47.

412 ICC Transcript, April 8, 1998, p. 174 (Perry Robinson).
413 ICC Transcript, April 8, 1998, p. 159 (Perry Robinson).

414 Written Submission on Behalf of the Governmert of Canada, August 7, 1997, p. 43.
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and can be terminated on reasonable notice, as Anderson did in 1852. However, it isimportant to
be clear that, in Canada’ s view, the 1837 council was insufficient to constitute either atreaty or an
agreement.*®

Not surprisingly, theFirst N ation emphatically opposesthisconclusion. Initsview, although
obligations need not be perpetual for avalid treaty to be created,*® the 1837 address was intended
by both partiesto set forth the basisfor along-term rel ationship.**” The addressrepresented “ an open

invitation to the U.S. native dliesto settle permanently within British dominions,”** and the clear,

consistent promises of Sir William Johnson in 1763, Sir John Johnson in 1786, Robert Dicksonin
1813, and S.P. Jarvisin 1837 leave no doubt, according to the First Naion, that “the Crown formally
promised the allies perpeual assistance.”** It was in reliance on these promises that “[m]any
thousands of the Crown'’ sallies migrated [and] settled in Her Mgjesty’ sdominions,” preferring the
“known certainty” of presents from the Crown to land-surrender payments in the United States*°
TheFirst Nation submitsthat thisreliancewaslater demonstrated by Ogemawahj’ sobjectionin 1852
to the termination of presents, “our Great Father . . . [having] said he would continue to give us
Presents as long as the sun should appear in the sky.”**

Relying on Clifton’s analysis, Canada suggests that the First Nation is inaccurate in its

argument that the Indians migrated in reliance on the promises of 1837 alone:

A variety of factors entered into the choice of Canada as a preferred
destination when it cametime for the Potawaomi to move from their homeland: the

415 ICC Transcript, April 8, 1998, pp. 120, 174-75 (Perry Robinson).

416 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 17.

ar Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 67.

418 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 67.

419 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, pp. 17-21.

420 Written Submission on Behalf of the Moose Deer Point First Nation, April 1, 1997, p. 69; ICC

Transcript, April 8, 1998, pp. 56-57 and 88 (Gary Nelson).

421 “Address of T.G. Anderson, Superintendent of Indian affairs to the Chippewa, Potawatimie and
Mohawk Indians under his Superintendence on the occasion of his making the lastissue of Presents to be made to the
settled Indians in Upper Canada,” September 27, 1852, NA, RG 10, vol. 268 (ICC Exhibit 22, p. 163980).
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old alliance with Britain, the anticipation of receiving acontinuing supply of needed
goods, antipathy tothe United States, the wel come offered at Penetang, a preference
for the Great L akes environment, anticipation of greater respect for their culture and
customs, the possibility of being awarded new lands, and others still unknown.*?

Canada al so suggeststhat the Pottawatomi had a natural propensity for, and were well adapted to,
migration, and that “the main reason the Pottawatomi migrated to Upper Canadawas because of the
American government’s implementation of its policy to forcibly move the Indians west.”**

In response to these arguments, the First Nation submitsthat it is no answer to say that the
promises of 1837 were only one of many factors giving rise to the migration of the Crown’ s native
alies. Rather, all thefactorslisted by Canadawere known at the ime and formed thecontext within
which the promises were made, and those who fulfilled the condition of those promises by settling
permanently in Canada “ are entitled to expect the Crown to fulfill its promises.”**

Asto Canada’ s submission that the Crown’ s respect and esteem for the Indians had waned
by 1837, the First Nation arguesthat the evidence suggeststhecontrary: theentirereason for Jarvis' s
addresswas to honour the Crown’ sobligationstoitsallies.** In support of this conclusion, counsel
points to Head's statement in 1836 that “to the visiting Indians of the United States we cannot
without abreach of faith, directly refuse to continue the presents, which by theword of our generals
we have promised, and which by long custom we have sanctioned.”** In contrast, Anderson’s
referencein 1852 to presentsasaform of charity did not accurately characterize the promises made
in 1837, but instead merely illugrated the Crown’s breach of those promises.*?’

422 Clifton, A Place of Refuge (ICC Exhibit 13, p. 100); Written Submission on Behalf of the Government
of Canada, August 7, 1997, pp. 52-53.

4z Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 53.
424 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 22.
4% ICC Transcript, April 8, 1998, p. 190 (Gary Nelson).

426 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC D ocuments, pp. 14-15); ICC T ranscript,
April 8, 1998, p. 190 (Gary Nelson).

az1 ICC Transcript, April 8, 1998, p. 197 (Gary Nelson).
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In response to Canada’s suggestion that the promises constituted a contract rather than a
treaty, and were thus terminable on reasonable notice, the First Nation argues that “contracts are
terminable by agreement, and anything else is breach” ;* alternatively, if the promises gaverise to
atreaty, “thetreaty rights of the U.S. native allies cannot be extinguished without the consent of the
I ndiansconcerned.”** |n making thelatter statement, the First Nation relies on thefollowing excerpt

from Soui:

It would be contrary to the general principles of law for an agreement
concluded between the English and the French to extinguish a treaty conduded
between the English and the Hurons. It must be rememberedthat atreaty isasolemn
agreement between the Crown and the Indians, an agreement the nature of whichis
sacred: Smon, supra, at p. 410, and White and Bob, supra, at p. 649. The very
definition of atreaty thus makes it impossible to avoid the condusion that a treaty
cannot be extinguished without the consent of the Indians concerned. Since the
Hurons had the capacity to enter into a treaty with the British, therefore, they must
be the only ones who could give the necessary consent to its extinguishment.*®

Ultimately, in the First Nation’s submission, there is no significance to characterizing the 1837
promises as a contract rather than a treaty because the Specific Claims Policy, as set forth in
Outstanding Business, states that Canada will recognize any claim disclosing a lawful obligation
arising from “non-fulfillment of atreaty or agreement between Indians and the Crown.”***

Finaly, the First Nation contends that Canada’ sreliance on Mitchell v. Minister of National
Revenueismisplaced. Thefivemeetingsor councilsbetween Britain and the Indiansin that case can
be distinguished from the 1837 council since they were simply convened “to explain the contents

of the Jay Treaty and the Treaty of Ghent to the First Nations’;*** in other words, “ meetings to

428 ICC Transcript, April 8, 1998, p. 184 (Gary Nelson).

429 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 84.

430 R. v. Sioui, [1990] 1 SCR 1025 at 1063.
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April 8, 1998, pp. 8-9; DIAN D, Outstanding Business, 20.

432 Mitchell v. Minister of National Revenue, [1997] 4 CNLR 103 at 184.
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discusstreatiesdo not create atreaty.”** Theimplication isthat the conferencesin Mitchel | were not
intended to giveriseto treaties, whereasthe 1837 council in this case featured the required intention
to create mutually binding obligations.

The Commission agreeswith Moose Deer Point that the Mitchell caseisdistinguishable. The
present caseinvolvesneither aninternational treaty nor acouncil to explain atreaty among European
nations, negotiated in theabsence of First Nation representatives. Instead, it was a council at which
the Crown'’s representative met with a large assembly of representatives from a variety of First
Nations, including the Pottavatomi, to make aformal declaration upon which both the British and
the Indians intended to rdl y.

Having regard for the five factors set forth in Taylor and Williams and adopted by Lamer J
in Soui for determining whether atreaty exists, we concludethat the partiesintended to enter solemn
engagementscreati ng binding obligations. Wehaveal ready seenthat, by 1837, Britainwasinterested
in reducing its expenditures on presents. It was thus preparedto make certain promisesto its native
aliesin the United Statesin the expectation that, although i nitially alarge number of Indians might
migrateto Canadato receivethe benefit of these promises, few would remain permanently, meaning
that the Crown’'s overall financial commitment would likely be reduced. We will turn to the
substance of those promisesin the following section of this report, but it issafe to say at this point
that at |east one aspect of those promises — the future residence in Canada of those Indians entitled
to continuereceiving presents—wasintended to be settled permanently. The Indiansunderstood that
the Crown intended to be bound by its promises, and, in large part in reliance on those promises,
many did migrateto Canada—and, to Britain’ s surprise, large numbers of them stayed. When Jarvis
delivered hisaddresson August 4, 1837, 432 Pottawatomi from “ Millwackie” were already situated
at Manitowaning, where some were aready clearing land for spring crops, and a further 218 had
settled at Saugeen.”®* Within months, there were at least 1000 Pottawatomi in Upper Canada and,
by mid-century, despi tereports by Indian Affairs that the Pottawat omi numberedonly afew hundred,

433 ICC Transcript, April 8, 1998, p. 186 (Gary Nelson).

434 Clifton, A Place of Refuge (ICC Exhibit 13, p. 68).
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there were actually several thousand.**® It seems apparent that the Crown’s decision to stop
distributing presentsto Indian allieswhoremained inthe United States, and its promise of protection
at atime when the Americans were forcibly moving Indians west of the Mississippi River, resulted
inseveral thousand Pottawatomi rel ocating to Upper Canadawithin arelatively short period of time.

Finaly, as counsel for the First Nation contends, there is evidence of mutual respect and
esteem between the Crown and the Indians in the dealings of 1837. Just one year earlier, Head
recognized that the failure to continue to deliver presents would be viewed as a breach of faith and
ablow to the honour of the Crown in itsdealingswith the allieswho had served it so well, whilethe
Indians considered the promises to be “theword of the whiteman” and thus a solann engagemert.
In this context, the Indians’ understanding of the transaction must be carefully considered. As Cory
Jstated in Badger:

[I]tiswell settled that the words in the treaty must not be interpreted in their strict
technical sensenor subjeded to rigid modem rules of construction. Rather, they must
be interpreted in the sense that they would naturally have been understood by the
Indians at the time of the signing. This applies, as well, to those words in atreaty
which impose a limitation on the right which has been granted.**

Cory J further underscored the importance of congtruing the transaction in a way that does not

undermine the promises made by the Crown to the Indians:

[T]he honour of the Crown is always a stake in its dealings with Indian people.
Interpretationsof treaties and statutory provisionswhich have an impact upontreaty
or aboriginal rights must be approached in amanner which maintainstheintegrity of
the Crown. It is always assumed that the Crown intends to fulfil its promises. No
appearance of “sharp dealing” will be sanctioned.*’

The Commission has already concluded that it is not necessary to find that the Crown and

the Indians in a given case intended to enter into atreaty, but merely that they intended to enter

435 Clifton, A Place of Refuge (ICC Exhibit 13, p. 68).
436 R. v. Badger, [1996] 1 SCR 771 at 799, Cory J.

a7 R. v. Badger, [1996] 1 SCR 771 at 794, Cory J.
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solemn engagements creating binding obligations. In our opinion, in this casethey did just that. We
disagree with Canada’ s submission that the address by Jarvis amounted to amere announcement of
British policy that the Crown wasfreeto change or abolish. Given the formality of the1837 council,
the ceremonial delivery of asilk British flag to the Indians, the presence of high-ranking officials of
the Crown, the large assembly of Indians and principad Chiefs, and the reference to a “formal”
announcement, the evidence supportsthe conclusion that the I ndianswoul d have viewed thecouncil
as giving rise to binding treaty obligations between themsdves and Britain.

What now remains to be determined isthe substance of those obligations, and whether the

Crown fulfilled them. It is to those questions that we now turn.

The Substance of the Promises
In considering the substance of the promises madeby Britain to the Indiansin 1837, itisonce again
important to start by reviewing the relevant legal principles established by the courtsto guide usin

this process.

Principles of Treaty | nterpretation
One of the earlier statements of principle regarding the interpretation of Indian treatiesisfoundin
R. v. Taylor and Williams, in which MacKinnon ACJO stated:

Cases on Indian or aboriginal rights can never be determined in avacuum. It is of
importanceto consider the history and oral traditions of thetribes concerned, and the
surrounding circumstances & the time of the treay, relied on by both parties, in
determining the treaty’ s eff ect. Although it is not possibleto remedy all of what we
now perceive as past wrongs in view of the passage of time, nevertheless it is
essential and in keeping with established and accepted principlesthat the Courts not
create, by aremote, isolated current view of events, new grievances.”*®

The Supreme Court of Canadain Badger al so addressed the unique considerationsthat must
be brought to bear in assessingtreaty relationships between the Crown and aboriginal peoples. We
have already alluded to these in part in discussing the principles for determining whether a treaty

438 R. v. Taylor and Williams (1981), 62 CCC (2d) 227 (Ont. CA) at 232-33.
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exists, and, as we have seen, these principles can apply equally to assist in determining themeaning
of atreaty. Cory J stated:

First, it must beremembered that atreaty represents an exchange of solermn promises
between the Crown and the various Indian nations. It is an agreement whose nature
issacred. See R. v. Soui, [1990] 1 S.C.R. 1025, at p. 1063; Smon v. The Queen,
[1985] 2 S.C.R. 387, at p. 401. Second, the honour of the Crown isalways at stake
initsdealingswith Indian people. Interpretations of treaties and statutory provisions
which have an impact upon treaty or aboriginal rights must be approached in a
manner which maintains the integrity of the Crown. It is aways assumed that the
Crown intends to fulfil its promises. No appearance of “sharp dealing” will be
sanctioned. See Sparrow, supra, at pp. 1107-8and 1114; R. v. Taylor (1981), 34 O.R.
(2d) 360 (Ont. C.A.), a p. 367. Third, any ambiguities or doubtful expressionsinthe
wording of the treaty or document must be resolved in favour of the Indians. A
corollary to this principle is that any limitations which restrict the rights of Indians
under treaties must be narrowly construed. See Nowegijick v. The Queen, [1983] 1
S.C.R. 29, at p. 36; Smon, supra, at p. 402; Soui, supra, at p. 1035; and Mitchell v.
PeguisIndian Band, [1990] 2 S.C.R. 85, at pp. 142-43. Fourth, the onus of proving
that a treaty or aboriginal right has been extinguished lies upon the Crown. There
must be “ strict proof of the fact of extinguishment” and evidence of adear and plain
intention on the part of the government to extinguish treaty rights. See Smon, supra,
at p. 406; Soui, supra, at p. 1061; Calder v. Attorney-General of British Columbia,
[1973] S.C.R. 313, at p. 404.**°

Later in the same judgment, in applying the foregoing principles, Cory J added:

[W]hen considering atreaty, acourt must take into account the context in which the
treaties were negotiated, concluded and committed to writing. . . . The treaties were
drafted in Englishand by representatives of the Canadian government who, it should
be assumed, were familiar with common law doctrines. Y et, the treaties were not
trandated in written form into the languages (here Cree and Dene) of the various
Indian nations who were signatories. Even if they had been, it is unlikely that the
Indians, who had a history of communicating only orally, would have understood
them any differently. Asaresult, it iswell settled that the words in the treaty must
not be interpreted in their strict technical sense nor subjected to rigid modern rules
of construction. Rather, they mug be interpreted in the sense that they would
naturally have been understood by the Indiansat thetime of thesigning. Thisapplies,
aswell, to those words in a treaty which impose a limitation on the right which has
been granted. See Nowegijick, supra, at p. 36; Soui, supra, acting pp. 1035-36 and

439 R. v. Badger, [1996] 1 SCR 771 at 793-94, Cory J.
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1044; Sparrow, supra, acting p. 1107; and Mitchell, supra, where La Forest J. noted
thesignificant differencethat existsbetween theinterpretation of treatiesand statutes
which pertain to Indians.**

In Soui, Lamer J set forth the basis for these conclusions, which, in hisview, are rooted in
the historical rdationship of the Crown and the Indians:

Findly, onceavalid treay isfound to exist, that treaty must in turn be given
a just, broad and liberal construction. This principle, for which there is ample
precedent, was recently reaffirmed in Smon. The factors underlying this rule were
eloquently stated in Jones v. Meehan, 175 U.S. 1 (1899), a judgment of the United
States Supreme Court, and are | think just as relevant to questions involving the
existence of atreaty and the capacity of the parties asthey are totheinterpretation of
atreaty (at pp. 10-11):

In construing any treaty beween the United States and an
Indiantribe, it must dways. . . be bornein mind that the negotiations
for the treaty are conducted, on the part of the United States, an
enlightened and powerful nation, by representatives skilled in
diplomacy, masters of awritten language, understanding the modes
andformsof creating thevarioustechnical estatesknowntotheir law,
and assisted by aninterpreter employed by themselves; that the treaty
isdrawn up by them and in their own language; that the Indians, on
the other hand, are a weak and dependent people, who have no
written language and arewholly unfamiliar with all theformsof legal
expression, and whose only knowledge of the terms in which the
treaty isframed is that imparted to them by the interpreter employed
by the United States; and that the treaty must therefore be construed,
not according to the technical meaning of its words to learned
lawyers, but in the sensein which they would naturally beunderstood
by the Indians.**

InR. v. Van der Peet, Lamer CJC was mare explicit inattributing the generousinterpretation

of Indian treatiesto the existence of the fiduciary relationship between the Crown and the Indians:

General Principles Applicable to Legal Disputes Between Aboriginal Peoples and
the Crown

440 R. v. Badger, [1996] 1 SCR 771 at 798-99, Cory J.

a4l R. v. Sioui, [1990] 1 SCR 1025 at 1035-36, Lamer J.
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Beforeturning to apurposiveanalysisof s. 35(1), however, it should be noted
that such analysis must take placein light of the general principleswhich apply tothe
legal rel ationship between the Crown and aborigi nal peoples. In Sparrow, supra, this
Court held at p. 1106 that s. 35(1) should be given a generous and libera
interpretation infavor of aborignal peoples:

When the purposes of the affirmation of aborigina rights are
considered, it is clear that generous, liberal interpretation of the
words in the constitutional provision is commanded. [Emphasis
added ]

This interpretive principle, articulated first in the context of treaty rights —
Simon v. The Queen, [1985] 2 S.C.R. 387 at p. 402, 23 C.C.C. (3d) 238,24 D.L R.
(4th) 390 (S.C.C.); Nowegijickv. TheQueen, [1983] 1S.C.R. 29 at p. 36,144 D.L.R.
(3d) 193(S.C.C.); R.v.Horseman, [1990] 1 S.C.R.901 at p. 907,55 C.C.C. (3d) 353
(S.C.C); R v.Soui, [1990] 1 S.C.R. 1025 at p. 1066, 56 C.C.C. (3d) 225, 70D.L.R.
(4th) 427 (S.C.C.) —arisesfrom the nature of the rel ati onshi p between the Crown and
aboriginal peoples. The Crown has afiduciary obligation to aboriginal peopleswith
the result that indealings between the government and aboriginal s the honour of the
Crown is at stake. Because of this fiduciary relationship, and its implication of the
honour of the Crown, tredies, s. 35(1), and other statutory and constitutional
provisions protecting the interests of aboriginal peoples, must be given a generous
and liberal interpretation: R. v. George, [1966] S.C.R. 267 at p. 279, [1966] 3 C.C.C.
137,55 D.L.R. (2d) 386 (S.C.C.).**

We have already reviewed the five factors listed by Lamer CJin Soui for determining the
legal nature of a document or other instrument recording or defining a rdationship between the

Crown and the Indians;

continuous exercise of aright in thepast and at present,

the reasons why the Crown made a commitment,

the situation prevailing at the time the document was signed,

evidence of relations of mutual respect and esteem between the negotiators,
and

the subsequent conduct of the parties.

el N .

o1

It will be recalled that Lamer CJ concluded that these historical factors are equally applicable for
interpreting atreaty document or instrument as for determining itslegal nature. However, it isalso

important to recall the Chief Justice’ s rulingthat “extrinsic evidence isnot to be used as an aid to

42 R. V. Van der Peet (1996), 137 DLR (4th) 289 at 301-02 (SCC), Lamer CJ.
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interpreting to treaty in the absence of ambiguity or where the result would be to alter its terms by
adding words to or subtracting words from the written agreement.”*** Although a “more flexible
approach” may be used in determining whether a treaty exists, that enhanced flexibility is not
available, absent ambiguity, when the task istointerpret the treaty.**

With these principlesfirmly in mind, we can now address the promises claimed by the First
Nation to have been made by Britainto the Indiansat the 1837 council: the continuation of presents,
the provision of land on which to exercise ancient customs and earn a traditional livelihood, the
protection of thelndiansagainst encroachment by white settlers and devel opment, and the assurance
that the native allies would be treated in the same manner as other Indiansin Canada. For ease of
reference, these promises will be referred to simply as preserts, land, protection, and equality. We
will deal first with presents.

Presents
It is useful to begin by reviewing the relevant portions of Jarvis's address before considering the
parties’ submissions on the content of the Crown’ s promise of presents during the 1837 courcil:

Children, —Y our Great Father the King has determined that Presents shall be
continued to be given to al Indians resdent in the Canadas; but Presents will be
given to Indians residing in the United States only for Three Y ears, including the
present Ddlivery.

After explaining thereasonsfor discontinuing presentsto I ndiansresidingintheUnited States, Jarvis

continued:

But, Children, letit bedistinctly understood, that the British Government has
not come to a Determination to cease to give Presents to the Indians of the United
States. On the contrary, the Government of your Great Father will be most happy to
do so, provided they live in the British Empire.

Therefore, although your Great Father iswilling that hisRed Children should
all become permanent Settlersin thislsland, it mattersnot in what Part of the British
Empire they reside. They may go across the Great Salt Lake to the Country of their
Great Father the King, and there reside and there receivetheir Presents, or they may

443 R. v. Sioui, [1990] 1 SCR 1025 at 1049, Lamer J.

444 R.v. Marshall (1997), 146 DLR (4th) 257 at 266 (NSCA).
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removeinto any part of the Provinces of Upper and Lowe Canada, New Brunswick,
Nova Scotia, or any other British Colony, and yet receive them; but they cannot and
must not expect to receive them after the End of Three Yeas if they continue to
reside within the Limits of the United States. . . .

Children! — You must therefore come and live under the protection of your
Great Father, or lose the advantage which you have so long enjoyed, of annually
receiving valuable presentsfromhim . . .

Y our Great Father who lives acrossthe Great Salt Lakeisyour Guardian and
Protector, and he only. He has relinquished his Clam to this large and beautiful
Island on which we are assembled, in order that you may have a Home of your own
quite separate from his White Children. The Soil is good, and the Waters which
surround the Shores of this Island are abundantly supplied with the finest of Fish.

If you cultivate the Soil with only moderate Industry, andexert yoursdvesto
obtain Fish, you can never want, and your Great Father will continue to bestow
annually on all those who permanently reside here or in any Part of his Dominions
valuable Presents, and will from Timeto Time visit you at this Place to behold your
Improvements**

Moose Deer Point submits that the intent of these excerptsisclear: an “unlimited” promise
to continue to provide presents annually to those native allies who rel ocated fromthe United States
and settled permanently in Canada**® According to counsel, the words o the promises belie
Canada’ s suggestion that the promises were simply intended to implement a pdicy rather than to
createalasting obligation.*” Rather, the promises were merely the last in a series of such promises

commencing in 1763 in which the Crown formal ly promi sed presentsin perpetuity.**

a5 “Address of the Chief Superintendent of Indian A ffairs to the Indians assembled in General Council

at the Great Manitoulin Island,” August 4, 1887, enclosed in Sir FB. Head to Lord Glenelg, August 22, 1837, No. 41
in British Parliamentary Papers, Vol. 12, Correspondence, Returnsand Other Papers Rel ating to Canadaand the I ndian
Problem Therein, 1839” (Shannon: Irish University Press, undated) (ICC Exhibit 21, pp. 155-56); see also Jameson,
Winter Studies and Summer Rambles (ICC Exhibit 20, pp. 502-05); NA, RG 10, Records of Chief Superintendent’s
Office, Upper Canada, 1831-1847, vol. 66, pp. 63741-50, 63751-57; Memorandum on “Indian Presents,” September
23,1943, DIAND, Claims and Historical Research Centre, Item [-116 (ICC Documents, pp. 348-49). Emphasis added.
Asnoted previously, theitalicized paragraph was omitted from the second manuscript version (pp. 63751-57) and the
versionin the British Parliamentary Papers, but was included in the Jameson version (reproduced here) and the first
manuscript version (pp. 63741-50).

446 Written Submission on B ehalf of the Moose Deer Point First Nation, August 1, 1997, p. 77; ICC
Transcript, April 8, 1998, p. 98 (Gary Nelson).

aar Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 21.

448 ICC Transcript, April 8, 1998, pp. 191-93 (Gary Nelson).
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For its part, Canada urges the Commission to exercise caution in distinguishing between
annuitiesfor ceded lands, which might be payable in perpetuity depending on the circumstances of
the particul ar treaty, and presents, which, being based on British policy of the day, were temporary
in nature and not intended to last forever.**® Moreover, since the presents were mere policy, the
British government was free to change or abolish them asit saw fit, being under no legal obligation
to continue them.*®

As to the substance of Jarvis's address, Canada contends that the proposed new policy

included the following elements:

a) areserve would be established on Manitoulin Island, for all the Indians of
Upper Canada;

. presents would continue to be distributed to the Indians residing in Upper
Canada;

. Indians residing in the United States would be invited to move to Upper
Canada, where they would continue to receive presents,

V. Indians who moved to Upper Canada would be encouraged to reside on
Manitoulin Island,;

V. the distribution of presents to Indians who remained in the United States
would be discontinued after 3 years; and

VI. the cost of presents, and of the administration of the Indian Departmert,
would be covered by the sale of the surrendered lands in Uppe Canada.**

The substance of the promises, accordng to Canada, isthat “as Indian aliesthey werewelcometo
moveto Upper Canada; if they did so, they would continue to receive presentsand would be treated

in the same way as other Indians in the Province.”*?

449 ICC Transcript, April 8, 1998, p. 158 (Perry Robinson); Reply Submission on Behalf of the
Government of Canada, April 1, 1998, p. 27.

450 Written Submission on Behalf of the Government of Canada, August 7,1997, p. 50.
451 Written Submission on Behalf of the Government of Canada, August 7, 1997, pp. 5, 28.

452 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 33.
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Canadasubmitsthat, in the absence of an express statement that presents were tobe eternal,
and having regard to the principles of treaty interpretation, the task of the Commissionisto choose
atime frame that is realistic and reflects theintention of both parties*** A perpetual guarantee of
presentsisnot supported bythe historical context; according to Canada, Britain’ spolicy of providing
presentswas expedient and transi ent, waxing and waning depending onthe Crown’ sneed for Indian
aliesfromtimetotime, and by 1837 that need had virtually ceased.*** M oreover, counsel arguesthat
Anderson’s speech announcing the complete termination of presents commencing in 1852
demonstrates that presentswere merely intended to help the Indians establish themselves, and that
presents ceased to be necessary or “just” once the Indians had obtained land and were receiving
annuities.® Therefore, it should be inferred that the delivery of presents was intended to be
terminabl eon reasonabl enotice since, in counsel’ s submission, it would be unreasonablefor acourt
to read theword “ perpetua” into acontract where the parties have not goecifically provided for it.**°

Although Jarvis specifically established atermination datefollowing which presents would
no longer be paid to Indian aliesresiding in the United States, Canada submits that he did not state
or imply that the Indians who moved to Canada would receive presents forever. When the Crown
intends to grant aright in perpetuity, it normally does so expressly, but in this case Jarvis merely
stated that presents would continue on an annual basis. Accordingy, argues Canada, the failure to

include specific wording should be interpreted as meaning alack of intention to provide presents

perpetudly;

annually’ meanspayment everyyear, but itdoesn’t mean forever.”*’ Theinconsi stent

453 Reply Submission on Behalf of the Government of Canada, April 1, 1998, p. 22; ICC Transcript, April

8, 1998, pp. 154-55 (Perry Robinson).

454 Reply Submission on Behalf of the Government of Canada, April 1, 1998, pp. 23-26.
455 Written Submission on Behalf of the Governmert of Canada, August 7, 1997, p. 49.
456 ICC Transcript, April 8, 1998, pp. 153-54 (Perry Robinson); Reply Submission on Behalf of the

Government of Canada, April 1, 1998, pp. 19-21.

a7 ICC Transcript, April 8, 1998, pp. 149-53 (Perry Robinson).
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responses of the various Indian Chiefsto Anderson’ s speech in 1852 demonstrate that & | east some
of the Indians understood that presents would not be permanent.*®

In responseto Canada’ ssubmisgons, Moose Deer Paint arguesthat to suggest presentswere
given to the Indians when they were poor and could not support themselvesis “patently untrue.”
Rather than being aform of charity, the presents represented consideration for the Indians’ tradeand
military alliance with Britain, and “Anderson’s statement was an expedient pretext for an
unconscionabl ebreach of promise.”*° Moreover, thereis nothingin Jarvis s addressto suggest that
the cost of presents or the administration of the Indian Department would be covered by the sale of
surrendered lands, since surrender was not mentioned a all.*® Finally, the First Nation submitsthat
it isno answer that some of the Indians may have understood statements by the Crown’ s officersin
different ways because “[t]hese statements and promises could not be cleara™: perpetual presents
or financial assistance as a matter of treaty entittement to those Indian alies who moved to
Canada.*"

In the Commission’ s view, the question of presentsin this case is anything but clear. By its
very nature, the term“present” suggestsa gift or gratuity, and Black’ sLaw Dictionary defines*” gift”
as “[a] voluntary transfer of property to another made gratuitously and without consideration.” %
Similarly, The Canadian Law Dictionary defines*” gift” as“[a] voluntary transfer of any thing made
without consideration or expectation of consideration.”*®® In other words, if the Commission were
to accept these definitions as applicable to the presentsin this case, we wauld have to assume that
the presents were given without consideration and, as such, could presumably be unlaterally

terminated at any time by the Crown. This approach is very much in keeping with Canada' s view

458 Written Submission on Behalf of the Government of Canada, August 7, 1997, pp. 49-50; ICC

Transcript, April 8, 1998, p. 159 (Perry Robinson).

459 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 4.

460 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 4.

461 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 21.

462 Black's Law Dictionary, 5th ed. (St Paul, Minnesota; West Publishing Co., 1979), 619.

463 The Canadian Law Dictionary (Toronto: Law and Business Publications (Canada) Inc., 1980), 163.



Moose D eer Point First Nation Inquiry Report 141

of presentsas simply amatter of British policy to be varied in accordance with the circumstances of

the day, but it is clearly inconsistent with the Indian perspective. As James Clifton has written:

Much of what contemporary officials defined as abuses and misuses of the
system, we can see in retrospect, represented quite different cultural definitions
placed on the samecustom. Most Visiting Indians had quickly cometo view presents
astheir legitimatedue, as debts contracted for first by the French and then inherited
and enlarged by the British, debtsfor lands surrendered or for services paformedin
earlier years, debts that were subject to perpetual repayment across the generations.

British authorities, on the other hand, with their “ straight Rail Road habits of
the Chartered Accountant,” as Sir FrancisBond Head put it, placed amuch narrower
and more limited cast on the practice. War service pensions were one category of
paymentsdue only to specified veterans and their widows, while paymentsfor lands
ceded were due only for the term of years and to the parties identified in particular
treaties, while both these categories were to be accounted for in different columns
and booksthan those used to record the distribution of presents. Presentswerepurely
a matter of royal beneficence, these officials were convinced, a matter of charity,
equity, and generosity, not alegal obligation.***

In our view, presents were more than mere gifts or charity. We have already concluded that
the address of 1837 amounted to atreaty and not simply an announcement of Crown policy. Wealso
find that, contrary to the dictionary definitions of “gift,” not only was consideration given by the
Indiansinthis caseintheform of military assistance andtrade, it wasexpected. We cannot imagine
that Britain would have been prepared to provide presents to the Indians without an understanding
and expectation of some form of quid pro quo.

That being said, we see nothing in the record of Jarvis's address indicating the duration of
payment of annual presents, other than that presentswoul d be discontinued for I ndianswho remained
in the United States There are explicit statements that “ Presents shall be continued to be given to
al Indiansresident in the Canadas,” and that the “ Great Father will continue to bestow annually on
all those who permanently reside hereor in any Part of his Dominionsvaluable Presents.” However,

itisastretch for usto concludethat apromiseto continue the annual payment of presents constitutes

464 James A. Clifton, “‘Visiting Indians’ in Canada,” manuscript for Parks Canada booklet, 1979 (ICC

Exhibit 11, p. 29).
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an expresspromi sein perpetuity. Thereis some merit in Canada sargument that, where the Crown
has intended to promise something in perpetuity, it hassaid so expressly.

Has a promise of perpetual presents been made implicitly? We are not certan, and, given
subsequent events, we do not believe that it is necessary for us to decide the question. It will be
recalled that, in 1852, Indian Superintendent Anderson met with the Indiansat Penetanguishene to
inform them that presentsto I ndians resident in Canadawould be gradually phased out over the next
few years. Anderson justified the decision on thebasisthat presentswere charity that hadbeen given
to the Indians when they were poor and could nat support themselves; however, presents were no
longer required “now that many of you have become farmers, have annuities, plenty of land, pay no
taxes and are well able to work.”*%®

We disagree with this characterization of presents by Anderson and later by Canadain its
submissions to this inquiry. In particular, we cannot agree that terminaing presents to the Moose
Deer Point First Nation's ancestors could be justified on the basis of annuities and land, since they
received neither. We also disagree with Canada's portrayal of the 1837 promises as a mere
agreement which, in the absence of an express term regarding the duration of preserts, the Crown
could terminateupon reasonabl e notice. That being said, however, we must consider thetermination
of presentsin the context of parliamentary supremacy and the power of the Crown to terminatetreaty
obligationsunilaterally inthe years beforethe protection of aboriginal and treaty rightsinsubsection
35(1) of the Constitution Act, 1982.

The Supreme Court of Canada hasissued apparently conflicting rulings on what isrequired
to terminate a treaty. In R. v. Horseman,*®® commercial hunting rights protected by Treaty 8 were
found to have been extinguished unilaterally by theNatural Resources Transfer Agreement, entered
into by the federal government and the Province of Albertain 1930. The facts of the case were
straightforward. While hunting, the accused, amember of the Horse L ake Indian Band, was attacked
by a grizzly bear, which he killed in self-defence. Later, finding himself in difficult financia

465 “Address of T.G. Anderson, Superintendent of Indian [A]ffairs[,] to the Chippewa, Potawatimie and

Mohawk Indians under his Superintendence on the occadon of his making the last issue of Presents to be made to the
settled Indians in Upper Canada,” September 27, 1852, NA, RG 10, vol. 268 (ICC Exhibit 22, p. 163980).

466 R. v. Horseman, [1990] 3 CNLR 97 (SCC).
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circumstances, he sold the bear’ shide and wasconvicted of traffickinginwildlifecontrary to section
42 of the province's Wildlife Act. On appeal to the Supreme Court of Canada, the accused contested
certainjudicial decisionswhich held that theright of Indansto hunt for sport or commercially could

be regulated by provincid game laws, but the right to hunt for food could not:

Firstly, it is argued that when it is looked at in its historical context, the 1930
Transfer Agreement was meant to protect the rights of Indians and not to derogate
from thoserights. Secondly, and most importantly, it iscontendedthat thetraditional
hunting rights granted to Indians by Treaty 8 could not be reduced or abridged in any
way without some form of approval and consent given by the Indians, the parties
most affected by the derogation, and without someform of compensation or quid pro
quo for the reduction in the hunting rights. Thirdly, it is said that on policy grounds
the Crown should not undertake to unilaterally change and derogate the treaty rights
granted earlier. To pemmit such a course of action could only lead to the dishonour
of the Crown. It isargued that there rests upon the Crown an obligation to uphold the
original native interests protected by the treaty. That isto say, the Crown should be
looked upon as a trustee of the native hunting rights.*’

By a4-3 magjority, the Court concluded that the Natural Resources Transfer Agreement did
feature a quid pro quo since the withdrawal of the right to hunt commercially was offset by
extending the geographical areasinwhich Indian peoplecould hunt for food, by eliminating seasonal
limitations on the Indians' right to hunt, and by placing the Indians' means of hunting beyond the
reach of provincial governments. Cory J (Lamer, La Forest, and Gonthier JJ concurring) stated:

It can be seen that the quid pro quo was substantial. Both the area of hunting and the
way in which the hunting could be conducted was extended and removed from the
jurisdiction of provincial governments. . . .

It isthus apparent that although the Transfer Agreement modified the treay
rights as to hunting, there was a very real quid pro quo which extended the native
rightsto hunt for food. In addition, dthough it might wel be politically and morally
unacceptable in today’s dimate to take such a step as that set out in the 1930
agreement without consultation with and concurrence of the native peopl es affected,
nonetheless the power of the federal government to unilaterally make such a
modification is unquestioned and has not been challenged in this case.*®®

a7 R. v. Horseman, [1990] 3 CNLR 97 at 121-22 (SCC), Cory J.

468 R. v. Horseman, [1990] 3 CNLR 97 at 122-23 (SCC), Cory J. Emphasisadded.
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Although she disagreed with the disposition of the appeal, Wilson J (Dickson CJ and L’Heureux-
Dubé J concurring) agreed with theimplications of existing judicial authorities on the question of

the Crown’ s power to amend treaty obli gati ons unilaterd ly:

In my view, the decisionsin Smith and Wesley, cases that were decided shortly after
the Transfer Agreement came into force, as well as later decisionsin cases like
Strongquill and Frank, make clear that, to the extent that it is possible, one should
view para. 12 of the Transfer Agreement as an attempt to resped the solemn
engagement embodied in Treay 8, not asan attempt to abrogate or derogate from that
treaty. While it is clear that para. 12 of the Transfer Agreement adjusted the areas
within which Treaty 8 Indianswould ther eafter be abl e to engage in their traditional
way of life, given the oral and archival evidence with respect to the negotiation of
Treaty 8 and the pivotal nature of the guarantee concerning hunting, fishing and
trapping, one should be extremely hesitant about accepting the proposition that para.
12 of the Transfer Agreement was also designed to place serious and invidious
restrictionson the range of hunting, fishing andtrapping rel ated activitiesthat Treaty
8 Indians coul d continue to engage in. In so saying | am fully aware that this court
has stated on previous occasions that it is not in a position to guestion an
unambiguous decision on the part of the federal government to modify its treaty
obligations: Skyeav. R, [1964] S.C.R. 642, 49 W.W.R. 306, 44 C.R. 266, [1965]
2C.C.C.129,50D.L.R (2d) 80[N.W.T.]; R. v. George, [1966] S.C.R. 267, 47 C.R.
382,[1966] 3C.C.C. 137,55D.L.R. (2d) 386 [Ont.]; and Moosehunter v. R., [1981]
1S.C.R.282at 293,59 C.C.C. (2d) 193,123 D.L.R. (3d) 95, 9 Sask. R. 149, 36 N.R.
437. We must, however, be satisfied that the federal government did make an
“ unambiguous decision” to renege on its Treaty 8 obligations when it signed the
1930 Transfer Agreement.**®
From this decision, the Court appeared to say that the Crown can modify its treaty obligations by

making a clear and unambiguous decision to do so.

Three weeks | ater, however, the Court issued its unanimous decision in Soui. In that case,
the Crown argued that the treaty of September 5, 1760, had been extinguished by a series of
documents and events, consisting of the Act of Capitulation of Montreal signed on September 8,
1760, the Treaty of Paris signed on February 10, 1763, the Royal Proclamation of October 7, 1763,
the legidlative and administrative history of the Hurons' land, and “the effed of time and non-user
of the treaty.” Lamer J stated:

469 R. v. Horseman, [1990] 3 CNLR 97 at 108-09 (SCC), Wilson J. Emphasis added.
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Neither the documentsnor thelegislative and administrative history towhich
theappellant [ Crown)] referred the Court contain any express statement that the treaty
of September 5, 1760 has been extinguished. Even assuming that a treaty can be
extinguished implicitly, apoint onwhich | expressno opinion here, theappellant was
not able in my view to meet the criterion stated in Smon regarding the quality of
evidence that would be required in any case to support a concluson that the treaty
had been extinguished. That case clearly established that the onus is on the party
arguing that the treaty has terminated to show the circumstances and events
indicating it has been extinguished. This burden can only be discharged by strict
proof, as the Chief Justice said at pp. 405-6:

Given the serious and far-reaching consequences of afindingthat a
treaty right has been extinguished, it seems appropriate to demand
strict proof of thefact of extinguishment in each case wheretheissue
arises.*”®

Asto the Crown’ sargument that the treaty in Soui had been terminated by the Act of Capitulation
of Montreal and the Treaty of Paris, Lamer J held that these documents did not amount to

“persuasive evidence of extinguishment of the treaty.” He continued:

It would be contrary to the genera principles of law for an agreement
concluded between the English and the French to extinguish a treaty concluded
between the English and the Hurons. It must beremembered that atreaty isa solemn
agreement between the Crown and the Indians, an agreement the nature of whichis
sacred: Smon, supra, at p. 410, and White and Bob, supra, at p. 649. The very
definition of a treaty thus makes it impossibleto avoid the conclusion that a treaty
cannot be extinguished without the consent of the Indians concerned. Snce the
Hurons had the capacity to enter into a treaty with the British, therefore, they must
be the only ones who could give the necessary consent to its extinguishment.**

In the Commission’ s view, although Soui seems to contradict Horseman, the statement by
Lamer Jthat atreaty cannot be extinguished without the consent of the Indians concerned must be
considered dicta, given that he had already concluded that the documents and events proffered by
the Crown as evidence of extinguishment fell short of proving that fact. In the context of the earlier

decision in Horseman, we take from Justice Lamer’ s reasons the principl e that extinguishment will

470 R. v. Sioui, [1990] 1 SCR 1025 at 1061.

an R. v. Sioui, [1990] 1 SCR 1025 at 1063. Emphasisadded.
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not be implied as an incidental effect of an agreement between the Crown and another party if the
Indiansare not also party to that agreement. We see no reason why adistinction in principle should
be made between, on the one hand, an agreement like the Natural Resources Transfer Agreement,
involving the federal Crown and a provincial counterpart, asin Horseman, and, on the other hand,
an agreement between thefederal Crown and aninternational counterpart, asin Soui. In either case,
if the result of the agreement isto extinguish Indian treaty rights, that result should not obtain unless
that intent is clearly and unambiguously stated; alternatively, if the intent to extinguishisnot clear
and plain, but ratherisincidental or implicit, then the extinguishment should not obtain without, as
Lamer J concluded, the consent of the Indiansconcerned as paties to the agreement.

Webelievethat thisanalysisissupported by later decisionsof the Supreme Court of Canada.
For example, in Badger, Cory J stated:

... the existence of the NRTA has not deprived Treaty No. 8 of legal significance.
Treaties are sacred promises and the Crown’ shonour requiresthe Courtto assume
that the Crown intended to fulfil its promises. Treaty rights can only be amended
where it is clear that effect was intended. It is helpful to recall that Dickson J. in
Frank, supra, observed at p. 100 that, while the NRTA had partially amended the
scope of the Treaty hunting right, “of equal importancewasthe desireto re-state and
reassureto thetreaty Indiansthe continued enjoyment of theright to hunt and fishfor
food” (emphasis added). | believe that these words support my conclusion that the
Treaty No. 8 right to hunt has only been altered or modified by the NRTA to the
extent that the NRTA evinces aclear intention to effect such a madification. This
position has been repeatedly confirmed in the decisions referred to earlier. Unless
there is adirect conflict between the NRTA and atreaty, the NRTA will not have
modified the treay rights*"

Similarly, in a dissenting judgment in Van der Peet, McLachlin J derived the test for the
extinguishment of aboriginal rightsfrom American jurisprudence establishing the sametest for the
extinguishment of treaty rights:

For legislation or regulation to extinguish an aboriginal right, the intention to
extinguishmust be“ clear and plain”: Sparrow, supra, at p. 1099. The Canadian test
for extinguishment of aboriginal rights borrows from the American test, enunciated
in United Satesv. Dion, 476 U.S. 734 (1986), at pp. 739-40: “what is essential [to

a7z R. v. Badger, [1996] 1 SCR 771 at 796-97, Cory J. Italic emphasis added.
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satisfy the ‘clear and plain’ test] is clear evidence that [the government] actually
considered the conflict betweenitsintended action on the one hand and Indian treaty
rights on the other, and chose to resolve that conflict by abrogating the treaty’ or
right.*®

In the Commission’s view, the cumulative effect of these decisions is that, before the
implementation of the Constitution Act, 1982, the Crown could unilaterally extinguish treaty rights
aslong asit expressed a“clear and plain” intention to do so. To borrow from McLachlin Jin Van
der Peet, such a“clear and plain” intention is evident where the government actually considersthe
conflict betweenitsintended action on the one hand and Indian treaty rights on the other and chooses
to resolve that conflict by abrogating the treaty. Employing thistest, we have no doubt that, even if
it did not recognize that the council of 1837 had given riseto atreaty, the Crown in 1852 must be
considered as having clearly recognized its continung obligation to provide the Indians with
presents, aswell as theimportance attached to that obligation by the Indians. The Crown must also
be viewed as having chosen, through the clear and plain words of Anderson at Penetanguishene to

terminate that obligation:

When | last met you in Council | told you the period was near at hand when you
would get no more Presents. | did not know at that time that the day was so near, but
thetime hasarrived and thisisthelast day (year) that Your Great Mother’s Blankets
will beissued toyou. . . .

Thisletter informsyou that your Great Mother’ s Councillorshad considered
the subject of the Indian Presents; that after many days (years) seriousthought about
the matter they have concluded that this shall be the last time thisbounty shall be
distributed to the settled Indiansin Upper Canada. . . .

| have told you that thisis the last time you will recave Blankets from the
Gov[ern]m[en]t and to show you with how much careit has considered your interest
| now tell you that next year, three fourths of the vdue of the Presents will be paid
in money, that isto say, theamount will be added to your annuities respectively and
apply in the same way that your annuities are. The year after only one half will be
allowed you, and thefollowing, beingthelast year only one fourth, and thuswill end
what is called Indian Presents. The Government, my friends, have adopted this
humane mode of putting an end, by degrees, to the gratuity which you and your

473 R. v. Van der Peet (1996), 137 DLR (4th) 289 at 385 (SCC), McLachlin J. Emphasis added.
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fathers have received for nearly a hundred years merely out of charity because you
were not able to dothe yoursdves.*™

We do not see how the Crown’ s intention to terminate its obligation could have been stated more
clearly. That being the case, we must conclude that the Moose Deer Point First Nation’ streaty right
to presents, whether perpetua or not, was effectively extinguished in 1852.

Land and Protection
TheMoose Deer Point Frst Nation allegesthat the 1837 addressincluded promises, first, to provide
the Indians with their own reserve lands as well as rights to use and occupy adjoining lands, on
which to exercise their ancient customs and earn atraditional livelihood; and, second, to protect the
Indiansin their enjoyment of these lands against encroachment by white settlers and development.
We have previously referred to these promises as the promises of land and protection. Because the
facts underlying each promise are similar, the Commission proposes to deal with the parties
arguments regarding these promises jointly. Our andysis of the promises will be dedt with
separately, however.

The wording of the 1837 address is again critical to a consideration of these claims. It will
be recalled that, in the meeting at Manitowaning on Manitoulin Island, Jarvis stated:

But, Children, let it bedistinctly understood, that the British Government has
not come to a Determination to cease to give Presents to the Indians of the United
States. Onthe contrary, the Government of your Grea Father will be most happy to
do so, provided they live in the British Empire.

Therefore, although your Great Father iswilling that his Red Children should
all become permanent Settlersinthislsland, it mattersnot in what Part of the British
Empire they reside. They may go across the Great Salt L &e to the Country of their
Great Father the King, and there reside and there receive their Presents, or they may
removeinto any part of the Provinces of Upper and Lower Canada, New Brunswick,
Nova Scotia, or any other British Colony, and yet receive them; but they cannot and
must not expect to receive them after the End of Three Years if they continue to
reside within the Limits of the United States. . . .

ar4 “Address of T.G. Anderson, Superintendent of Indian [A]ffairs[] to the Chippewa, Potawatimie and

Mohawk Indians under his Superintendence on the occadon of his making the last issue of Presents to be made to the
settledIndiansin Upper Canada,” September 27, 1852, NA, RG 10, vol. 268, pp. 163974 and 163976 (ICC Exhibit 22).
Emphasis added.
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Y our Great Father who lives acrossthe Great Salt Lake isyour Guardian and
Protector, and he only. He has relinquished his Claim to this large and beautiful
Island on which we are assembled, in order that you may have a Home of your own
quite separate from his White Children. The Soil is good, and the Waters which
surround the Shores of this Island are abundantly supplied with the finest of Fish.

If you cultivate the Soil with onlymoderate Industry, and exert yourselvesto
obtain Fish, you can never want, and your Great Father will continue to bestow
annually on al those who permanently reside here or in any Part of his Dominions
valuable Presents, and will from Timeto Time visit you at this Place to behold your
Improvements*”

The Moose Deer Point First Nation submits that, since Britain’s native allies in the United
States were invited to setle permanentlyin Canada, land was necessarily implicit in the promise.*
Totheextent that Canadafailsto recognizethisinherent requirement to provideland, it failsto come

to grips with the promise of refuge and theinvitationto settle permanently.*”” As counsel remarked:

Y ou cannot settle alies who were dispossessed and who were dispersed without
placing land at their disposal.

It isimplicit in an invitaion to come to settle in Canada that land will be
placed at their disposal. . . .

Permanent settlement is the key here, because that is the condition that was
required for those who were to come across. They had to settle permanently in
Canada.*’®

According to the First Nation, the implicit need to provide land can be seen in the unsigned note,
likely from Chief Superintendent James Givinsto Anderson, upon the arrival of 215 Chippewaand

Pottawatomi from the Milwaukee areain 1835 to request presents and permission to settle. Givins

475 “Address of the Chief Superintendent of Indian A ffairs to the Indians assembled in General Council

at the Great Manitoulin Island,” August 4, 1837, enclosed in Sir F.B. Head to Lord Glenelg, August 22, 1837, No. 41
in British Parliamentary Papers, vol. 12, “ Correspondence, Returns and Other Papers Relating to Canadaand the Indian
Problem Therein, 1839” (Shannon: Irish University Press, undated) (ICC Exhibit 21, pp. 155-56); see also Jameson,
Winter Studies and Summer Rambles (ICC Exhibit 20, pp. 502-05); NA, RG 10, Records of Chief Superintendent’s
Office, Upper Canada, 1831-1847, vol. 66, pp. 63741-50 and 63751-57; Memorandum on “ Indian Presents,” September
23, 1943, DIAND, Claims and Historical Research Centre, Item 1-116 (ICC Documents, pp. 348-49).

476 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 72.

ar Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 22.

478 ICC Transcript, April 8, 1998, pp. 27-28, 54-55 (Gary Nelson).
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wrotethat “ the Indiansmay remain under our protection and haveland offered to them.”*”® Similarly,
counsel points to land previoudy provided to Iroquois loyalists following the American War of
Independence and to other refugees following the Battle of Fallen Timbers as evidence that the
Crown itself had recognized on several occasions that land would haveto be made available to the
relocating Indians.*®°

Moreover, the First Nation contends that the Indiansto whom Jarvis spoke were not limited
in the place of residence they could sdect. Although the native allies were encouraged to settle on
Manitoulinlsland, Jarvisspecifically indicated that they could moveanywhereintheBritishEmpire,
including England itself, and continue to receive presents there.”®! In the First Nation' s submission,
this fact demonstrates that providing land wherever the Indians chose to settle must be implied in
the 1837 address. Although it was anticipated that the Indians would take up cultivation, they were
al so expected to continue their traditional way of life based on hunting, fishing, and trapping.**? The
presents they had been receiving, and were promised to continue receiving, were not money, but
included goods such asrifles, ball, shot, and butcher knives that were all staples of that traditional
lifestyle. That being the case, argues counsel, the parties must have contemplated that the Indians
would be given land for their occupation and use in carrying ontheir traditional economy using the
presents given to them by the Crown.*®

In the First Nation’s view, it would be unconscionable for Canada to suggest that “the
Crown'’ s promise of refuge meant that the native allies who had contributed so significantly to the

successful defence of Canada should be offered refuge as landless mendi cants, without the right to

47 T.G.Anderson, Indian Superintendent, M anitowaning, to Colonel JamesGiv ins, Chief Sup erintendent,

July 16, 1835, NA, RG 10, C-11019, vol. 58, pp. 59677-79, in “Pottawatomie Correspondence Collected by Franz
Koennecke” (ICC Exhibit 15, p. 1).

480 ICC Transcript, April 8, 1998, pp. 95-96 (Gary Nelson).

481 Written Submission on Behal f of the Moose Deer Point First Nation, A ugust 1, 1997, pp. 67, 72; Reply
Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 4; ICC Tranript, April 8,1998, p. 56.

482 Written Submission on Behalf of the Moose Deer Point First Nation, Augug 1, 1997, p. 67; ICC
Transcript, April 8, 1998, p. 55 (Gary Nelson).

483 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 73; ICC
Transcript, April 8, 1998, pp. 96, 201-02 (Gary Nelson).
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carry on their traditional life upon the land, without any other basis of supporting themselves and
dependent only on grace and benevolence.”*®* Rather, counsel submits that land was promised —
expressly in the case of Manitoulin Island, and implicitly in the promise of refugefor permanent
settlers.*® Although the First Nation acknowledges that the Crown has no power to grant rights of
use and occupation in lands over which other First Nations hold aboriginal title, it argues that the
Crown can recognizeaboriginal titleand rightsinsuch lands, and that it was and iscommon for the
Crown to promote cooperative arrangements to share territory. As aresult, the Crown was obliged
to provide land in one or more of three ways: by purchasing it (es the Crown did for Iroquois
loyalists), by setting it aside out of lands already ceded by First Nations, or by arranging for the
acceptance of the immigrating Indians on lands already settled by established First Nations.”®® “In
essence,” saysthe First Nation, “ under thetreaty, the alieswereto be provided with landson which
to settle permanently, whichwould permit them to adopt amore settled economy over time and they
were to enjoy abariginal rightsin the vicinity of their settlements,” provided that the native people
holding aboriginal titleto the land agreed to that right.*#” This “more settled economy” wasin the
common interest of both the Crown and theIndians, sinceit would prevent the Indiansfrom coming
into conflict with othe settlers, and thereforeit was appropriate for the Crownto set aside sufficient
lands on which the Indians could continue their traditional economy while makingthe transition to
amore modern economy as settlement advanced.*®®

Closely connected to this claim to land isthe First Nation’ s claim that it is and was entitled
to be protected by the Crown. According to counsel, this protection was not limited to military

protection from the Americans, who were driving the Indian alies from their homelands. It also

484 Written Submission on Behalf of the Moose Deer Point Frst Nation, Augug 1, 1997, p. 88; ICC
Transcript, April 8, 1998, p. 108 (Gary Nelson).

485 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 87; ICC
Transcript, April 8, 1998, p. 108 (Gary Nelson).

486 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 88; Reply

Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, pp. 7-8; ICC Transcript, April 8, 1998, p.
109 (Gary Nelson).
87 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 79.

488 Written Submission on Behalf of the Moose Deer Point First Nation, August 1,1997, p. 83.
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included protection of the Indians’ own lands, aswell as protection of their use and occupation of
land in the vicinity of their own lands for traditional purposes against the encroachment of white
settlers. Given Jarvis's statement that the Indians should rely solely on the Crown for advice in
temporal matters, and the reliance of the Indians on that advice by forsaking land paymentsin the
United States for the “known certainty” of presents, Moose Deer Point submits that the Crown
should be considered to have undertaken a fiduciary obligation to protect the First Nation's
interests.*®®

Findly, the First Nation arguesthat other bandshave already recognized Pottavatomi rights
to use land, including specific hunting and fishing territories.** In some cases, Pottawatomi clans
or clan segments were incorporated directly into existing First Nations, where those “adopted”
members were permitted to settle permanently, to use and occupy traditional lands o their
confederates, to enjoy rights of hunting, fishing, and other traditional pursuits, and to join the social
and political organizationsof thosebands. Alternatively, the Pottawatomi could exercisethoserights
independently, asdid the members of the Moose Deer Point First Nation.** The First Nation asserts
that the Crown not only recognized theright of the Pottavatomi to enjoy aboriginal interestsand to
surrender their rights, title, and interest pursuant to formal surrenders, but in fact negotiated a
surrender of some of those rights as part of the Robinson-Huron Treaty in 1850 and the Williams
Treaty in 1923. As counsel stated:

| think it isimportant that the Crown has taken those surrenders, that it has, in effect,
recognized that these peoplewere proper partiesto thesetreaties, and | say it would
beunconscionable simply torecognizethoseinterestswhen you’ retaking asurrender
of them, and not recognize those interests when someone else seeks their
enforcement *?

489 Written Submission on B ehalf of the Moose D eer Point First Nation, August1, 1997, pp. 74-76; ICC
Transcript, April 8, 1998, pp. 97-98 (Gary Nelson).

490 Written Submission on Behalf of theM oose Deer Point First Nation, August 1, 1997, pp. 81-82; ICC
Transcript, April 8, 1998, pp. 12-21 (Gary Nelson).

491 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 82.

492 ICC Transcript, April 8, 1998, p. 103 (Gary Nelson).
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According to counsel, First Nations do not understand ther rights as“aboriginal” or “treaty” rights
but simply as rights of use and occupation: “Under the Canadian system of law they ae both
‘aboriginal rights’ (practices, traditionsand customsontheland which areintegral totheir distinctive
culture) and ‘treaty rights’ (it was the common intention of the partiestothe treaty evidenced by the
1837 addressthat the Pattawatomi and other allies should settle permanently here and carry on with
their traditional pursuits).”“

Canada characterizes Moose Deer Point’s claim as, first, aclaim for alarger reserve, and,
second, aclaim of protection for the First Nation’ s use and occupation of abroader area of landsand
watersfor traditional purposesin the vicinity of thelocation in which the Indians chose to settle.”*
Having said that, however, Canada contends that it is not clear that the First Nation is actually
seeking alarger reserve, and, if itis,

... how many additional acres, what is the location of that reserve when should it
have been provided, why is 619 acres not sufficient[?]. . .

And what is the extent of the claim rights, it’s a right to do what exactly[ ]
How isthistreaty right being infringed to thisday? How do we know that it hasn’t
been fulfilled? There has been no evidence submitted regarding any infringement or
breach of the right.*®

Canada also asks how the Crown could even attempt to fulfill a purported obligation to provide a
reservewhen Jarvis saddress* compl etely failedto mention potential reservelocations, reservesize,
or atimeframe for the provision of areserve?’ Although the First Nation argues that this lack of
specificity onvariousitemsinthetreaty issimply amatter for negotiation,**® thefact that the address

was silent on these issues indicates, in Canadd’ s view, that “the Crown did not intend to create an

498 Written Submission on Behalf of the Moose Deer Point First Nation, August 1,1997, p. 84.

04 Reply Submission on Behalf of the Government of Canada, April 1,1998, p.27; ICC Transcript, April
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obligation to provide areserve.”*’ Even the eventud survey of the First Nation’ sreservein 1917
did not result from any recognition on the Crown’ s part of any obligation to these Indiansto create
a reserve for their use and benefit.**® Counsel also submits that there is no evidence that the
Pottawatomi, upon their arrival in Canada, expected the Crown to createreserves for them.**®

Canada disagrees fundamentally with Moose Deer Paint’s submission that land was
implicitly promised to the Indians wherever they might choose to settle within the British Empire.
In Canada’ s view, “this broad geographical localeis only mentioned in the context of presents, and
not in the context of any land based activities.”>® Although counsel agreesthat it is not reasonable
tosuggest that theCrown invited itsnative allies north to become * hostagesto fortune,” he contends
that the British contemplated the Indians settling at Manitoulin Island or on existing reserves,
provided that, in the latter case, the Indians were abl e to secure the approval of established bandsto
settle on their reserves®™ In fact, according to Canada, Jarvis's address specifically referred to
Manitoulin Island, where land was provided and to which the references to fishing and agriculture
exclusively related.>?

Both Canada and M oose Deer Point rely on the principlein Soui that, in the absence of any
express language on the term in question, it is to be assumed that the parties to the treaty intended
toreconcilethelndians’ interestswith those of theCrown. Accordingto the First Nation, theinterest
of itsancestorswasto continuetheir traditional way of lifewhereverthey choseto take up residence,

whereas the interests of the Crown were to fulfill its obligations with honour, to have the Indians

a07 Reply Submission on Behalf of the Government of Canada, April 1, 1998, pp. 33-34.

498 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 51.
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adopt a more settled way of life over time, and to solve the ongoing problem that the Indian allies
caused in the Crown’s relations with the United States>*

Not surprisingly, Canadatakes adifferent view of the Crown'’ sinterest. Counsel arguesthat
itisnot realistic to suggest that Britain would have been prepared to guarantee rights of traditional
use and occupancy over an area as broad as the British Empireto a group havingno such rightsin
thefirst place. Similarly, Canada assertsthat Britain would not have bound itself to an obligation to
protect broadly framed land-based rights that would interferewith the Crown’ suse of land in Upper
Canada when the Crown was at that time in the process of throwing Uppe Canada open to
settlement. Rather, Canada submits that it would be more realistic and in keeping with Britain’s
interestsin 1837 to concludethat the Crown, through Jarvis saddress, inviteditsindian alliesto take
up residence on Manitoulin Island where they could farm and fish for their subsistence.>®

According to Canada, the First Nation is seeking to have the Commission find that the 1837
addressembodied agrant of rights of use and occupation over landstraditionally used and occupied
by other First Nations. Counsel arguesthat, based on the decisions of the Supreme Court of Canada
in Guerinand Van der Peet, the Crown did not havethe power to grant such rights, the First Nation’s
claimbeing, in Canada sview, aclaim for recognition of aboriginal rights.>® Inthis setting, counsel
contends that, “[w]hatever the merits of the [First Nation’s] arguments in support of an aboriginal
rights claim, the specific claims policy and the Indian Clams Commission Inquiry process are not
the appropriate context to put forward aboriginal rights based claims.”** Canada has nevertheless
proceeded on the assumption that the Moose Deer Point First Nation is merely seekingtreaty rights
that bestow the attributes of aboriginal rights possessed by other First Nationsin 1837.>%

In response to the First Nation’s position that both Canada and other bands recognized the

rights of the Pottawatomi generally and Moose Deer Point members specifically to use and occupy

503 ICC Transcript, April 8, 1998, p. 99 (Gary Nelson).
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land, counsel for Canada deniesthat thiswas the case. The mere participation of Pottawatomi in the
Robinson-Huron and Williams Treatiesis not evidence that the Crown recogni zed rights of use and
occupation, since the Crown has consistently taken the position that the Pottawatomi had no right
to be included in those treaties. According to Canada, the fact that there were Pottawatomi
signatories may merely indicate that they were present when the treaties were signed, since the
attending British officers did not normally undertake a detailed investigation of the ancestry of the
Indians in attendance. Counsel suggests that the signatures of the Pottawatomi —and indeed of all
Indians in attendance — may have been obtained out of “an abundance of caution,” regardless of
whether those signatories resided within the ceded area®® As for the acceptance of Pottawaomi
rights of use and occupation by other bands, Canada submits that the reception of the Pottawatomi
varied according to the circumstances, and that the significant long-term resistance to the
Pottawatomi by some bands rebuts the First Nation’s claim that, in all cases, other bands accepted
the Pottawatomi and permitted them to use and occupy traditional lands>®

In rebuttal, the Moose Deer Point First Nation disputes Canada's position that the
participation of Pottawatomi in treaties does not mean that Canada recognized Pottawatomi rights
to use and occupy land. According to the First Nation, that position is based on two |etters written
52 and 95 years respectively after the 1837 address,>™ and thus is not indicative of the Crown’s
policy and practice in the intervening years. Moreover, the First Nation contends that the letters
actually related to the entitlement of a family to draw annuitiesfor lands surrendered under treaty
—which does not apply to Moose Deer Point sinceit has not taken part in any treaty — and not to the
entitlement of the Pottawatomi to participate in treaty making. As to the argument that some
Pottawatomi becamesignatoriesto the Robinson-Huron and Williams Treaties out of an abundance
of caution, the First Nation submits that this submission is without merit because “[g]ll things are

presumed to have been rightly done by public dfficers actingin the course of their duties (omnia
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presumuntur rite esse acta)”; counsel assatts that this presumption “ cannot be overcome by mere
supposition as to [the] motives” of the Crown’ s representatives.®

In response to Canada’ s position that some other bands resisted the use and occupation of
their traditional lands by the Pottawatomi, the First Nation countersthat thereal source of thefriction
was the ““civilizing and Christianizing' mission of government and its failure to live up to its
promises’ to provide presents and land.>*? This meant that, although there were some religious
differences between Indian groups, and in some cases established bands did not want to share
annuity payments they were receiving from prior surrenders, “in general terms, where the
Pottawatomi could join confederate First Nationswithout beingin competition for benefits, or where
they could live separately, there is evidence of acceptance.”**® The First Nation also submits that
Canadaisseekingto“haveit bothways’ by concurrently arguing, first, that some Pottawatomi were
admitted into treaty simply because they were living with and accepted by established bands with
whom the Crown’ s officerswere treating, and, conversely, that the Pottawatomi werenot accepted
by other Indian communities>*

Finally, in answer to Canada’ s assertion that the First Nation had no aboriginal rights over
the lands of other bands because thoselands were not the First Nation’s traditional lands, Moose
Deer Point submitsthat the decision of the Supreme Court of Canadain R. v. Adams™™ demonstrates
that aboriginal rights do not exist sdely wherea claim to aboriginal title has been made out.>*®

We will now consider these arguments, looking first at the question of the treaty promiseto

land and later dealing with the promise of protection.
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Land

With respect to the promise of land, the Commission concludes that, dthough the 1837 address did
promise the Indians presents anywhere within the British Empire, the promise to provide land was
much more narrowly framed. We appreciate the creative argument urged upon us by counsel for the
First Nation that, if the implements of hunting and trapping were to be given as presents to the
Indians wherever they might choose to receive them, land and the rights of use and occupation
necessary to use those tools should also be given. However, we note that the presents given by the
British to their Indian allies consisted of much more than gunpowder, shot, traps, and fishing nets;
other items included blankets, pipes and tobacco, kettles, clothing, combs, mirrors, cosmetics,
bracel ets, medal s, and flags. Presumably, many of these presentswoul d have been equally useful and
valuableto the Indians regardless of where they resided and what sort of lifestyle they adopted. We
do not find that the promise of continuing presents necessarily implied a promise of land and rights
of use and occupation anywhere within the British Empire to maintain the Indians’ traditional way
of life.

We agree with the First Nation that there was acommon intention that land should be placed
at the disposal of the immigrating Indians, but we find that land was set agde for this purpose on
Manitoulin Island. In support of this conclusion, we note that, with respect to presents, Jarvisis

reported to have said:

Therefore, although your Great Father is willing that his Red Children should dl
become permanent Settlersin thisIsland, it matters not in what Part of the British
Empire they reside. They may go across the Great Salt Laketo the Country of their
Great Father the King, and therereside and there receive their Presents or they may
removeinto any part of the Provinces of Upper and Lower Canada, New Brunswick,
Nova Scotia, or any other British Colony, and yet receive them. . . >

st “Address of the Chief Superintendent of Indian Affairs to the Indians assembled in General Council

at the Great Manitoulin Island,” August 4, 1887, enclosed in Sir F.B. Head to Lord Glenelg, August 22,1837, No. 41
inBritish Parliamentary Papers, Vol. 12, “ Correspondence, R eturnsand O ther Papers Relating to Canadaand the Indian
Problem Therein, 1839” (Shannon: Irish University Press undated) (ICC Exhibit 21, pp. 155-56); see also Jameson,
Winter Studies and Summer Rambles (ICC Exhibit 20, pp. 502-05); NA, RG 10, Records of Chief Superintendent’s
Office, Upper Canada, 1831-1847, vol. 66, pp. 63741-50 and 63751-57; Memorandum on “IndianPresents,” September
23,1943,DIAND, Claimsand Historical Research Centre, Item |1-116 (1CC Documents, pp. 348-49). Emphasis added.
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It seemsincontrovertiblefrom thisstatement that theincoming Indiansmight travel freely withinthe
British colonies, and indeed to England itself, and still receive presents. However, with respect to
land, Jarvis stated:

Y our Great Father who lives acrossthe Great Salt Lakeisyour Guardian and
Protector, and he only. He has relinquished his Claim to this large and beautiful
Island on which we are assembled, in order that you may have a Home of your own
quite separate from his White Children. The Soail is good, and the Waters which
surround the Shores of this Island are abundantly supplied with the finest of Fsh.

If you cultivate the Soil with only moderatelndustry, and exert yoursdvesto
obtain Fish, you can never want, and your Great Father will continue to bestow
annually on all those who permanently reside here or in any Part of his Dominions
valuable Presents, and will from Timeto Time visit you at this Place to behold your
| mprovements>®
We take from this statement the intention on the part of the British to provide lands to the

incoming Indian alliesin locations where they would be isolated from white settlers —“aHome of
your own quite separae from hisWhite Children.” Thisexpressly included “ thislarge and beautiful
Island on which we are assembled” —Manitoulin Island. Of course, it might also beinferred that this
would also include other areas not yet settled or desired by white settlers, provided the Crown was
prepared to allow Indians to reside there, or on reservesthat had already been established by other
bands, provided those bands were also prepared to consent. However, the evidence before the
Commission indicates that, within the immediate time frame of the 1837 council, the Crown was
prepared to allow itsincoming alies to settle on the reserves of those bands that might have them,
but it was otherwise not at all inclined to permit Indians in areas other than Manitoulin Island.
Although the Crown was willing to “continue to bestow annually on al those who
permanently reside here or in any Part of his Dominions valuablePresents,” it is notable that Jarvis
added that the Crown’ s representatives“will from Time to Time visit you at this Place to behold

your Improvements.” The implication of this statement and the preceding ones, in our view, isthat

518 “Address of the Chief Superintendent of Indian Affairs to the Indians assembled in General Council

at the Great Manitoulin Island,” August 4, 1887, enclosed in Sir F.B. Head to Lord Glenelg, August 22,1837, No. 41
inBritish Parliamentary Papers, vol. 12, “Correspond ence, Returnsand Other Papers Relating to Canadaand the Indian
Problem Therein, 1839” (Shannon: Irish University Press undated) (ICC Exhibit 21, pp. 155-56); see also Jameson,
Winter Studies and Summer Rambles (ICC Exhibit 20, pp. 502-05); NA, RG 10, Records of Chief Superintendent’s
Office, Upper Canada, 1831-1847, vol. 66, pp. 63741-50 and 63751-57; Memorandum on “IndianPresents,” September
23,1943,DIAND, Claimsand Historical Research Centre, Item 1-116 (1CC Documents, pp. 348-49). Emphasis added.
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the Indianswerewel cometo establish homesand improvetheland on Manitoulin Island. It wasonly
tothislocationthat the Crownwould cometo “behold” thelndians' improvements. Although Britain
indicated awillingnessto continueto provide presents anywherein the empireto those Indianswho
emigrated permanently from the United States, and while it was presumably open tothe Crown to
agree to provide land to its allies at any location within the empire, there is no indication of any
willingness to have the Indians esteblish improvements ather than “at this Hace” — Manitoulin
Island.

Thisconclusionissustained by the historical backgroundduring theyears preceding Jarvis's
address. In 1829, the Indian policy inaugurated by Lieutenant Governor John Colborne involved
consolidating Indians on small reservations where they could be re-educated, trained, and
“civilized.”> The Colborne plan sought to “ balance conscience and pocket-book,”*® “the liberal -
minded but economically-fixated imperia authorities. . . [being] fully aware that the Indiansin the
Canadian colonieswere becoming increasingly destitute and unabl e either to sustaintheir traditional
lifestyleor to defend their land and property.”** The plan had four main components: to collect the
Indiansin considerable numbers and to settlethem in villages (reserves) with a due portion of land
for their cultivation and support; to make provision for their religiousimprovement, education, and
instruction in husbandry; to afford them assistance in building houses and in procuring seed and
agricultural implements, “commuting when practical, a portion of their presentsfor the latter”; and
toprovide" activeand zealous’ Wesl eyan missionariesto caunteract the effectsof the* objectionable
principles’ ingtilled by the Methodist missionaries.>*

Aswe have already seen, the Colborne plan met with mixed success. However, within afew
months of the arrival of Sir Francis Head to succeed Colborne as Lieutenant Governor, he advised

shipping the“few remaining Indianswho arelingering in Upper Canada’ to “Manitoulinlsland and

519 James A. Clifton, “*Visiting Indians’ in Canada,” manuscript for Parks Canada booklet, 1979 (ICC

Exhibit 11, p. 39).
520 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 181).
52 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 181).

522 Allen, His Majesty’s Indian Allies (ICC Exhibit 4, p. 181).
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other Islands in Lake Huron, or € sewhere towards the North West.”** While Head's policy was
clearly geared towards removing and isol ating the Indians from white settlers, it can be seen that the
Colborne plan, while aimed a eventual “civilization” and integration, was initidly no less
segregationist.

Smilarly, in the years following the 1837 council, British policy continued to demonstrate
that the Indians were not intended to be free to take up land wherever they chose. For example, on
February 17, 1840, Jarviswrotewithregardto thearrival of 222 membersof the Manicoupouts Band
from the United Staes:

| sincerely hope that none of this Band will adhere to what appearsto me to be their
intention, viz. of remaining on the St. Clair, the Government are [si extremely
anxiousthat all those Indianswho camein from the United States should proceed on
to the Manitoulin Island, they have decided on maintaining that establishment and
will not in future go to any expense elsewhere>*

Moreover, as we have aready seen, Jarvis instructed his Superintendents in May of that year to
encourage those Pottawatomi who had taken up residence on Walpole Island to proceed to
Manitoulin Island, since“[t]hey must not expect to be assisted by Government unless they do go
there.”5® On June 22, 1840, J.W. K eating advised Jarvisthat heintended to tell some newly arrived
“Saginaws’ that “they must go to [Manitoulin] Island unless they were prepared to dispence [sic]
with all assistancefrom governmentintheway of land to cultivate or clothing.”*?® It wasin thissame
correspondence that Keating reported his unsuccessful efforts to direct other Indians, including
Pottawatomi, to gothereaswell, and cynically noted how thel ndiansmight eventual ly be persuaded:

523 Sir F.B. Head to Lord Glenelg, November 20, 1836 (ICC Documents, p. 8).

524 S.P.Jarvis, Chief Superintendent, to unknown[“either to J.W . Keating, W al pole I sland, or Wm. Jones,
Port Sarnia”], February 17, 1840, NA, RG 10, C-11025, vol. 72, pp. 67179-80, cited in “ Pottawatomie Correspondence
Collected by Franz Koennecke” (ICC Exhibit 15, p. 9).

525 S.P.Jarvis, Chief Superintendent, to unknown [ probably either J.W . Keating, W alpolelsland, or Wm.
Jones, St. Clair”], May 9, 1840, NA, RG 10, C-11026, vol. 73, pp. 67704-06, cited in “ Pottawaomie Correspondence
Collected by Franz Koennecke” (1CC Exhibit 15, pp. 9-10).

526 J.W. Keating, Indian Superintendent, Sutherlands, to S.P. Jarvis, Chief Superintendent, June 22, 1840,
NA,RG 10, vol. 73, pp.67819-20, citedin“ Pottawatomie Corresp ondence Collected by Franz K oenneck e” (ICC Exhibit
15, p. 11).
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[T]hey will not be guided & . . . do not | believe anticipate the consequences | have
predicted to them . . . it will only be when they find themselves naked & hungry
which they will [be] in ayear or so that they will succumb. That will | think be the
best way of proceeding. [L]et . . . them suffer, & want presents & they will become
tractable & plastic enough.®

Even as late as 1852, in his speech regarding the termination of presents, Indian Superintendent

Anderson referred to the intention to settle the Indians on Manitoulin Island:

Reflect seriously onwhat | have said and recolled, | againrepeat it, that Y our Great
Father will not encourage your remaining in small bands nor will he help you to
settle on any Island unless it be the Great Manitoulin>*

Assistancein the form of land, then, was contingent on the Pottawatomi and other Indians|ocating
on Manitoulin Idand or other Crown-sanctioned |ocations.

Even applying a generous and liberal approach, we are unable to conclude that the 1837
council included apromisethat reserve lands would be set aside for the Pottawatomi wherever they
might settle. The fact that the Indians were advised they could receive their presents even “across
the Great Salt L&ke” (that is, in Endand), where reserve lands would most certainly not have been
made available, suggests otherwise.

We should add that we have taken note of Canada’ sargument that land other than Manitoulin
Island did not comprise pat of the promises because terms such as the area to be provided, the
location of these other lands, and the date when such lands should be set apart were not stipul ated.
While this may be true, the lack of gecificity is not, in our view, decisive. Many of the same
shortcomi ngs are evident withrespect to the promise of land at Manitoulin Island; yet, to the extent
that Canada is prepared to concede that the 1837 council created binding obligations at all, it has

527 J.W. Keating, | ndian Superintendent, Suther lands, to S.P. Jarvis, Chief Superintendent, June 22, 1840,

NA,RG 10, vol. 73, pp. 67819-20, cited in “ Pottawato mie Correspondence Collected by Franz Koennecke” (1C C Exhibit
15, p. 11).

58 “Address of T.G. Anderson, Superintendent of Indian [A]ffairs[,] to the Chippewa, Potawati mie and
Mohawk Indians under his Superintendence on the occasion of his making the lastissue of Presents to be made to the
settled Indians in Upper Canada,” September 27, 1852, NA, RG 10, vol. 268, pp. 163978 (ICC Exhibit 22).
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acknowledged that the Indians were promised a place to settle there.>® In this context, we note that,
at the end of oral submissions in thisinquiry, Commissioner Corcoran asked counsel for Canada
whether the Moose Deer Point First Nation might have an outstanding claim to land on Manitoulin
Island, and, notwithstanding the lack of specificity, counsel conceded that, if the Firg Nation
submitted afurther claim, Canadawould haveto consider it.** It is al so worth mentioning that even
the numbered treaties in western Canada were plagued by what modern legal draftsmen might
consider inattentionto detail with respect to such matters, but Canadahasneverthel essbeenprepared
to recognize its binding obligations arising from those instruments.

The Commission therefore concludes that the 1837 address included an express promise to
provide land at Manitoulin Island. In light of the lack of specificity in the address regarding the
particulars of reserve size, and the lack of evidence regarding the amount of treaty land that other
bands received, we are unable to conclude at this point whether this treaty right has been satisfied
by the provision of 619 acres to the First Nation in 1917. The parties have filed some evidence
regarding the amount of reserve land received by the First Nation relative to other First Nations,**
but we have not received any submissionsdealing with this evidence and are thus unable to gauge
itssignificance. Accordingly, we recommend that the parties attempt to negotiate asettlement of the
treaty land entitlement issue, failing which it is open to the Hrst Nation to request afurther inquiry
to establish the area of land to which it is entitled.

It may not be possibleat thislate date for Canadato satisfy any outstanding right of the First
Nation to treaty land by deliveringland on Manitoulin Island, and we are not sure that, even if such
an entitlement exists, the First Nation would even want land there. Clearly, the Crown has already
provided the First Nation with some land at Moose Deer Point. If other land is available in that
vicinity, it could perhapsform part of asettlement package, assuming that an outstanding entitlement
exists. If no such land is available, then the parties may have to resort to aternative forms of

consideration. We are aware that other treaty land entitlement daims have been resolved by

520 ICC Transcript, April 8, 1998, p. 212 (Perry Robinson).
50 ICC Transcript, April 8, 1998, p. 213 (Perry Robinson).
a1 Ian Johnson, United Indian Councils, to Larry Gilberg, December 9, 1992, with attached table entitled

“Population Density Comparisons: Urban Reserves” (ICC Documents, pp. 357-58).
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Canada’ spayment of consideration informsmorereadily available and better suited to the needs of
the First Nation involved. In either event, the 619-acre reserve established for the First Nation in
1917 must be factored into the settlement to ensure that the First Nation is not overcompensatedin

terms of any outstanding treaty |and entitlement it may have.

Protection

The second aspect of Moose Deer Point’s land-related daims involves asking whether the Frst
Nation is entitled to “protection” in the use and occupation of its own reserve lands, but also in
relation to its use and occupation of nearby landsfor traditional purposes such as hunting, trapping,
and fishing. Aswe have already seen, the submission of the First Nation isthat the Crown promised
to protect the Pottawatomi from encroachment by white settlement, including development in the
vicinity of their reservesthat would tend tolimit their abilityto make effective use of adjoininglands
for such traditiona purposes. In making this argument, the First Nation submits that the promise of
protection gives rise to a fiduciary duty arising not from the nature of aboriginal title and its
dienability, aswasthe casein Guerin,>*? but from the agreement or undertaking of the Crown to act
as guardian and protector.® A determination of whether thisisso requires an examination of what
the nature and scope of a promise of British protection may have meant in 1837. We must aso
consider whether the promise of British protection extended to the use and occupation of lands
wherever the Pottawatomi might take up residence, including their ultimate settlement at Moose
Deer Point.

While the factual and contextual information before us on the meaning of “protection” as
used in the 1837 address is sketchy and incomplete, we know that the terms of the Royal
Proclamation of 1763 reserved for aboriginal peoples throughout much of what is now Ontario®**
possession of their unceded |landsand territoriesasahunting ground. Thetermsof theProclamation,

which excluded all but licensed traders from travel within the territories, described the area as a

532 Guerin v. The Queen, [1984] 2 SCR 335.
538 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, pp. 74-75.
534

The Royal Proclamation exempted the Hudson's Bay Charter of 1670, and lands north of the height
of land.
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hunting ground for those nations living under British “protection.” It was as aresult of the Royal
Proclamation that surrenders of land were required from those Indans inhabiting the lands within
the Proclamation territory beforethose lands could be used for settlement. The Royal Proclamation
states:

Andwhereasit isjust and reasonable, and essential to our Interest, and the Security
of our Colonies, that the several Nations or Tribes of Indians with whom We are
connected, and who live under our Protection, should not be molested or disturbed
in the Possession of such part of our Dominions and Territories as not having been
ceded to or purchased by Us, arereserved to them or any of them, as their Hunting
Grounds.

... Wedofurther declareit to be Our Royal Will and Pleasure, for the present
asaforesaid, to reserve under our Sovereignty, Protection, and Dominion, for the use
of thesaid Indians, all the Lands and Territories not included with the Limits of Our
said Three new Governments, or within the Limits of the Territory granted to the
Hudson’s Bay Company, asalso all the Landsand Territorieslying to the Westward
of the Sources of the Rivers which fall into the Sea from the West and North
West. . . >

In White and Bob, Justice Norris stated that the promise of protection within the Royal

Proclamation was afforded to the use of lands:

Itisclear that what wasthus reserved to them under the Royal Proclamation was not
mere possession but use of the lands. All our Indian loretellsus of the use towhich
the Indians had been accustomed to put those lands. They used them primarily — to
adopt thelanguagein therecital —* astheir Hunting Grounds’. They lived by hunting
andforaging. Thewildlifeinhabiting theforests, thelakesand riversto alarge extent
was the source of their food supplemented only by what, in accordance with their
primitive knowledge, they were able to grow ontheland. . . . The aboriginal rights
asto hunting and fishing affirmed by theRoyal Proclamation of 1763 and recognized
by the treaty still exist.>*

535 Royal Proclamation of 1763, RSC 1985, Appendices, No. 1, 4-5.

5%6 R.v. White and Bob (1964), 50 DLR (2d) 613 at 664 (BCCA ), affirmed [1965] SCR vi, 52 DLR (2d)
481. Emphasis added. Norris J was quoting from the reasons of Roach JA in Attorney-General (Canada) v. George
(1964), 45 DLR (2d) 709, [1965] 2 CCC 148, [1964] 2 OR 429 at 712-13 (DLR) (Ont. CA).
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At thetime of the Pottavatomi rel ocation, therefore, the entire Royal Proclamation areahad
been protected as one vast “Indian hunting ground.” The magnitude of the presents provided to the
Pottawatomi and others certainly evidence the extent to which aboriginal peoples hunted and fished
at the time. We accept that, in the context of the 1837 address, it is unlikely that the Pottawatomi
would haverelocated to Canada, in many cases givingup annuitiesin the United Statesin exchange
for the continuation of presents, had such basic and fundamental life-supporting activitiesashunting
and fishing been impaired in any way. This is so despite the Crown’s developing “civilization”
policy that had asits objective the curtailing of such pursutsin favour of an agricultural existence.

To be self-sustaining rather than a drain on the public purse, the Pottawatomi had to be free
to hunt and fish once they relocated to Canada. Notwithstanding this understanding, it is common
ground between the partiesthat, unlike other First Nations, the M oose Deer Point First Nation “ does
not have aboriginal title arising from historic occupation and possession of tribal lands before the
assertion of sovereignty” by the European powers.*’

The Commission finds parallels between the council of 1837 and later treaties that dso
protected the Indians’ right to continue to hunt, trap, and fish. For example, in their report relating
to the creation of Treaty 8, Treaty Commissioners David Lard, J.H. Ross, and JA.J. McKenna

commented regardi ng theinitid reluctance of the Indians of that areato enter treaty:

Our chief difficulty was the apprehension that the hunting and fishing
privilegeswereto be curtailed. The provision in the treaty under which ammunition
and twine is to be furnished went far in the direction of quieting the fears of the
Indians, for they admitted that it would be unreasonable to furnish the means of
hunting andfishing if lawswereto be enacted which woul d make hunting and fishing
sorestricted asto render it impossibleto makealivelihood by such pursuits. But over
and above the provision, we had to solemnly assure them that only such laws as to
hunting and fishing as were in theinterest of the Indians and were found necessary
in order to protect the fish and fur-bearing animals would be made, and that they
would be as free to hunt and fish after the treaty as they would be if they never
entered intoiit. . . .

The Indians aregiven the option of taking reserves or land in severalty. As
the extent of the country treated for made it impossibleto definereservesor holdings,
and astheIndianswerenot prepared to make sel ections, we confined ourselvesto an
understanding to have reserves and holdings set apart in the future, and the Indians

ss7 Reply Submission on Behalf of the Moose Deer Point First Nation, April 3, 1998, p. 3.
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were satisfied with the promise that this would be done when required. Thereisno
immediate necessity for the general laying out of reserves or the allotting of land. It
will be quite time enough to do this as advancing settlement makes necessary the
surveying of the land. Indeed, the Indians were generally averse to being placed on
reserves. It would have been impossible to have made atreaty if we had not assured
them that there was no intention of confining them to reserves. We had to very
clearly explain to them that the provision for reserves and allotments of land were
madefor their protection, and to secureto themin perpetuity afair portionof theland
ceded, in the event of settlement advancing.>®

Ultimately, Treaty 8 stipulated:

And Her Mgjesty the Queen HEREBY AGREES With the said Indians that they
shall have [the] right to pursue their usual vocations of hunting, trapping and fishing
throughout the tract surrendered as heretofore described, subject to such regulations
as may from time to time be made by the Government of the country, acting under
the authority of Her Mgesty, and saving and excepting such tracts as may be
required or taken up fromtimeto timefor settlement, mining, lumbering, trading or
other purposes.®®

Therearesimilar provisionsin the Robinson-Huron and Robinson-Superior Trestiesof 1850,
aswell asthe remaining numbered treatiesfrom Treaty 3 to 11. From these excerptsit can be seen
that, until the Indianswere ready to settle on reserves and convert to agriculture-based subsi stence,
the Crown was prepared to allow them tocontinueto hunt, trap, and fishasif they had never entered
into treaty. They would recave treaty goods suited to hunting until they took up farming, at which
time agricultural implements would be substituted. However, in the Commission’s view, it is
significant that the Crown’s protection of these traditional rights excepted tracts that would
eventually be taken up for “ settlement, mining, lumbering, trading or other purposes.”

In light of these provisions, it becomes necessary to determine the impact of the arriva of
whitesettlersonthosetraditional rightsof useand occupation: Would the Crown continueto respect

and protect traditional Indian rights, or would settlement and development prevail? Thisissue was

538 “Report of CommissionersforTreaty No. 8,” September 22, 1899, in Treaty No. 8made June21, 1899

and Adhesions, Reports, etc. (Ottawa: Queen’s Printer and Corntroller of Staionery, 1966), 6-7. Emphasisadded.
539 Treaty No. 8 made June 21, 1899 and Adhesions, Reports, etc. (Ottawa: Queen’ sPrinter and Controller
of Stationery, 1966), 12. Emphass added.
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considered by the Supreme Court of Canadain Soui, inwhich, aswe have seen, Lamer Jwascalled
upon to consider the Hurons' use of park lands for ceremonial purposes. He concluded that, rather

than one use eclipsing the other, the two uses should, to the extent possible, be reconciled:

Even a generous interpretation of the document . . . must be realistic and reflect the
intention of both parties, not just that of the Hurons. The Court must choose from
among the various possibleinter pretations of the common intention the one which
best reconciles the Hurons' interests and those of the conqueror.

Ontheother hand, to accept the argument that the partiesintendedtolimit the
scope of the treaty to the Lorette territory would mean introducing a very severe
restriction that is not justified by the wording of the document since Lorette is
mentioned only asadestination for safe-conduct purposes. Giventhenatureof Indian
religious rites and especially Indian customs at the time, any significant exercise of
such rights would require territory extending beyond Lorette. . . .

Accordingly, | concludethat in view of the absence of any express mention
of theterritorial scope of thetreaty, it hasto be assumed that the partiesto the treaty
of September 5intended to reconcilethe Hurons' needto protect the exercise of their
customs and the desire of the British conquerors to expand. Protecting theexercise
of thecustomsinall partsof theterritory frequented when it isnot incompatiblewith
itsoccupancy isin my opinion the most reasonableway of reconciling the competing
interests. This, in my view, is the definition of the common intent of the parties
which best reflects the actual intent of the Hurons and of [Genera] Murray on
September 5, 1760. Defining the comnon intent of the parties on the question of
territory in this way makes it possibleto give full effect to the spirit of conciliation,
while respecting the practical requirements of the British. Thisgave the English the
necessary flexibility to be able to respond in due course to the increasing need to use
Canada’ sresources, in the event that Canadaremained under British suzerainty. The
Hurons, for their part, were protecting their customswherever their exercisewould
not be prejudicial to the use to which the territory concerned would be put. The
Hurons could not reasonably expect that the use would forever remainwhat it was
in 1760. Before the treaty was signed, they had carried on ther customs in
accordance with restrictions dready impaosed by an occupancy incompatible with
such exercise. The Hurons were only asking to be permitted to continue to carry on
their customs on the lands frequented to the extent that those customs did not
interfere with enjoyment of the lands by their occupier. | readily accept that the
Hurons were probably not aware of the legal consequences, and in particular of the
right to occupy to the exclusion of others, which the main European legal systems
attached to the concept of private ownership. Nonetheless | cannot believe that the
Hurons ever believed that the treaty gave them the right to cut down trees in the
garden of a house as part of their right to carry on their customs. . . .>*

540 R. v. Sioui, [1990] 1 SCR 1025 at 1069 and 1071-72. Emphasis added.
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Inthe present case, we similarly find that, although thepartiesto the 1837 council clearlydid
not contemplate that some of the Pottawatomi would settle at Moose Deer Point and be given a
reserve there, we cannot believe that they would have expected those Indians to continue their
traditional hunting, trapping, and fishing ectivities on a sevearely limited land base like the three
parcels, totalling 619 acres, which members of the First Nationwere givenin 1917 to maintain their
homes and gardens. AsLamer Jstated, given the nature of traditional hunting, fishing, and trapping
activities, “any significant exercise of such ightswouldrequireterritory extendingbeyond,” inthis
case, reserve lands dedicated to residential and agricultural pursuits. We conclude that the parties
must have expected that the Indian participants in the council of 1837 would make wide use of
unsettled and undeve oped territories to exercise ther traditiona rights protected by thetresty.

By the same token, the Pottawatomi, like the Huronsin Soui, must be taken as recognizing
that theincreasing demands of settlement and devel opment would mean that lands still openin 1837
would eventually be taken up for other uses. Again, like the Hurons, they could only expect “to be
permitted to continue to carry on their customs on the lands frequented to the extent that those
customsdid not interfere with enjoyment of thelands by their occupier.” It must be considered that
the Indi ans would have understood that they would continue to enjoy their traditional rights only
until such time as the lands on which they were able to exercise those rights were taken up for
settlement or other purposes of the Crown. Ultimately, as Lamer J commented, the Indians had to
know that their traditional rights would be whittled down as the lands around them became settled
and devel oped, but theCrown must likewise have been prepared to accept that those rights could be
exercised as long as they were not incompatible with the new uses and occupancies arising around
them.

How isit to be determined when the Indians’ traditional rights of use and occupation have
become incompatible with new settlement and development? Once again, the words of Lamer Jin

Soui areinstructive:

Since, in view of the situation in 1760, we must assume some limitation on the
exercise of rights protected by the treaty, it is up to the Crown to prove that its
occupancy of the territory cannot be accommodated to reasonable exercise of the
Hurons' rights
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The Crown presented evidence on such compatibility but that evidence did
not persuade me that exercise of therites and customs at issue here isincompatible
with the occupancy. . . .

For the exercise of rites and customs to be incompatible withthe occupancy
of the park by the Crown, it must not only be contrary to the purpose underlying that
occupancy, it must prevent therealization of that purpose. First, we are dealing with
Crown lands, landswhich are held for the benefit of the community. Exclusive use
is not an essential aspect of public ownership. Second, | do not think that the
activities described seriously compromise the Crown’ s objectivesin occupying the
park. Neither the representative nature of thenatural region wherethe park islocated
nor the exceptional nature of thisnatural site arethreatened by the collecting of afew
plants, the setting up of a tent using a few branches picked up in the area or the
making of a fire according to the rules dictated by caution to avoid fires. These
activities also present no obstacle to cross-country recreation. | therefore conclude
that it has not been established that occupancy of theterritory of Jacques-Cartier park
is incompatible with the exercise of Huron rites and customs with which the
respondents are charged.>*

It can be seen from the foregoing passage that the onusis on the Crown to establish that the
First Nation’ straditional rightsof use and occupation are incompatible with subsequent settlement
and devel opment authorized by the Crown. However, this conclusion presumesthat the First Nation
has already demonstrated what its traditional rights of use and occupation are. The Commissionis
by no means satisfied that the nature and extent of the First Nation’s traditional rights have been
revealed by the evidence in thisinquiry. We believe that it is incumbent on the Moose Deer Point
First Nation first to prove those rights that it claims are subject to the treaty’ s protection, at which
timeit will be open to Canada either to challenge those claims as not being valid treaty rights or to
establish that the Indians' occupancy of the teritory is contrary to the purpose undedying the
Crown’ s occupancy or prevents the realization of that purpose.

Inthisinquiry, the Moose Deer Point First Nation has done little to describe or delineate the
hunting, fishing, and trapping rights claimed to have been protected by the 1837 council. That such
traditional rights were implied in the invitation to relocate is perhaps obvious. However, we were
provided with little evidence asto the exercise or continuity of the traditional rights being claimed,

the location in which hunting and fishing activities took place, the magnitude of such activities,

s R. v. Sioui, [1990] 1 SCR 1025 at 1072-73. Emphasis added.
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whether they were commercial or for sustenance purposes, and so on. Nor did the First Nation
indicatethe manner inwhichthealleged encroachment of settlement and devel opment had interfered
with such rights. Since we have insufficient evidence to determine the territorial scope of the
traditional rights claimed, or even the nature of thoserights, we are unable to makeany clear finding
in this area other than the general statements of principle aready set forth. Aswith our conclusion
regarding the First Nation’s land claim, we recommend that, with these general statements of
principlein hand, the parties seek to negotiate aresolution of the claim to protection, failing which
they can refer the question back to the Commission for further recommendations.

We turn now to the final promise claimed by the First Nation to have been made by Jarvis
in 1837 — equality of treatment.

Equality

M oose Deer Point arguesthat another basisfor concluding that Canadaowesit an outstanding lawful
obligationisthat, in conjunction with the treaty promises of presentsand land, the Crown promised
that it would treat the Pottawatomi equally with other First Nations. Moose Deer Point submitsthat
the Crown hasfailed to provide, or to provideinatimely way, sufficient landto members of the Hrst
Nation to enable them to carry on thar traditional existence and to make the transition overtimeto
a more modern economy. Instead, the Moose Deer Point people have been treated as a “marginal
group” with “no treaty rights, no rights to use of land, no entitlement to annuity payments, and no

entitlement to any assistance.”*** As counsel states:

Thisview has grown up and is still repeated: despite the Crown’ sundertaking to its
aliesand the native allies’ contribution on behalf of the Crown in the War of 1812,
they haveno rightshere. Protests concerning theending of the practice of distributing
presentswere ignored. Requests for land were ignored. Requeststo be treated on an
equitable basis with other First Nations in the area have been put off. The official
attitude is that the U.S. native allies are refugees with claims on the grace and
benevolence of the Crown and nothing more.>*

542 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, pp. 90-91.

543 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 91.
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By way of response, Canada asserts that “the evidence is conclusivethat the promises made
to the ancestors of theFirst Nation were as follows: as Indian allies they were welcometo move to
Upper Canada; if they did so, they would continue to receive presentsand would be treated in the
sameway as other Indiansin the Province.”>* However, counsel argues that the claim asframed by
Moose Deer Point is*“too vague to address’; although the Frst Nation bears the burden of proving
aprima facieinfringement of theright claimed, it has “failed to provide even the particularsof the
right being asserted,” how it isto be realized, or how it has been infringed, making it “impossible

to bring appropriate evidence to bear in the assessment of the claim.”>* In short, Canada submits:

With respect to the promisethat the Indian allieswoul d betreated in the same
way as other Indiansin Upper Canada we would point out that there was no oneway
in which the Upper Canada Indians were treated, but rather endless variations. The
circumstances of each band were distinct. Some received regular annuities, pursuant
to treaties in which they had surrendered their aboriginal title. Others had been
provided with lump-sum payments for those surrenders, and resided on land either
reserved from thetreaties, or set apart for them by the Crown or missionary societies
Still otherslived on reserves purchased fromther ownfunds. It issubmitted that this
promise meant nothing more nor less than an assurance that the Indian allies would
be subject to the same laws and policies as other Indiansin Upper Canada®®

Canadasubmitsthat, although presentswere discontinued, other programsand polides, “ approprige
to thetimein which they wereinforce,” were substituted, and that the First Nation has been treated
“in the same way as other Indian Act bands in Canada.”>*

Canadaand the Moose Deer Point First Nation appear to concur that theimmigrating Indian
allieswere entitled to be treated on the same basis as Indians already residing in Upper Canada. The
Commission agrees that, by virtue of the promises that had the effect of inducing the Pottawatomi
and other native alies to leave the United States, Britain must be considered to have at least

544 Written Submission on Behalf of the Government of Canada, August 7,1997, p. 33.
545 Reply Submission on Behalf of the Government of Canada, April 1, 1998, p. 34.
546 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 52.

s47 Written Submission on Behalf of the Government of Canada, August 7, 1997, p. 56.
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undertaken to treat its allies equitably with their aboriginal peersin Canada. We have reviewed the

record of Jarvis' s address and find some sense of this obligation in the following paragraph:

Children, — Your Great Father the Lieutenant Governor, as a token of the
above Declaration, transmitsto the Indians a Silk British Flag, which representsthe
British Empire. Within this Fl ag, and immediately under the Symbol of the British
Crown, are delineated a British Lionand a Beaver; by which is designated that the
British People and the Indians, the former being represented by the Lion and the
latter by the Beaver, are and will be alike regarded by their Soveregn so long as
their Figuresarerepresented on the British Flag, or in other Words, so long asthey
continue to inhabit the British Empire>®

Upon their arrival in Canada, various Pottawatomi clans and clan segments reacted in
different ways to their circumstances. A few appear to have respected the urgings of Crown
representativeslike Jarvis and Keating by taking up residenceat Manitoulin Island; most received
the benefit of annuities or lands through their acceptance as full members into existing Indian
communities; however, still otherswere driven—repeatedly, in some cases—from theland they had
cleared by settlers and members of other First Nations.

In the case of the ancestors of the Moose Deer Point First Nation, they eventually sdtled in
thevicinity of their present reserve, at the timerelatively remote and isolated, whereit appearsthey
remained for a number of years before the Crown even became aware of their existence there.
Although somefellow Pottawatomi joined settled First Nationsand recei ved treaty benefits, it seems
apparent that the members of M oose Deer Point were not considered to have aboriginal titleor rights
that could be ceded in exchange for treaty rights; accordingly, they were not given the opportunity
to participate in either the Robinson-Huron Treaty of 1850 or the Williams Treaty of 1923.

548 “Address of the Chief Superintendent of Indian Affairs to the Indians assembled in General Council

at the Great Manitoulin Island,” August 4, 1887, enclosed in Sir F.B. Head to Lord Glenelg, August 22,1837, No. 41
inBritish Parliamentary Papers, Vol. 12, “ Correspondence, R eturnsand O ther Papers Relating to Canadaand the Indian
Problem Therein, 1839” (Shannon: Irish University Press undated) (ICC Exhibit 21, pp. 155-56); see also Jameson,
Winter Studies and Summer Rambles (ICC Exhibit 20, pp. 502-05); NA, RG 10, Records of Chief Superintendent’s
Office, Upper Canada, 1831-1847, vol. 66, pp. 63741-50 and 63751-57; Memorandum on “IndianPresents,” September
23,1943,DIAND, Claimsand Historical Research Centre, Item |1-116 (1CC Documents, pp. 348-49). Emphasis added.
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In the 1850s, Ogemawahj and his people, like all other Indians in Upper Canada, ceased
receiving presents from the Crown. At that time, as we have seen, Ogemawah] objectedon the basis

that his people were disadvantaged relative to other Indians:

Father,

We, Potawatomiesare poor. Wedo not receiveannuities, wedon’ t know how we can
provide clothing for our families when we get no more Presents. This we wish our
Great Father to know.

Father,

We say again and we wish our Great Father to hear it, we have nothing to depend
upon for a living, and hope he will continue to give us this bounty as he told our
fathershewould do. He said he would continueto give us Presents aslong asthesun
should appear in the sky.>*®

In 1917, the people of Moose Deer Point received their 619-acrereserve, perhapsbecausethe Crown
belatedly recognized that it had certain responsibilitiesto the First Nation asaresult of the promises
made many decades earlier. Morelikely, from the evidence before us, the reserve was set apart for
the First Nation because of political obbying undertaken by a well-connected private individual,
Wallace Nesbitt, who had become friendly with certain members of the community and had taken
up their cause.

On these facts, the Commission finds that, in the technical sense argued by Canada, the
members of the Moose Deer Point First Nation appear to have been treated equally with other
Indiansin Upper Canada. However, wearefar from convinced that they have been treated equitably.
To clarify by way of example, it might be argued that a poor man has been treated equally to arich
man if the poor man is subject to the same amount or even the same rate of tax; however, the entire
schemeof thelncome Tax Act isbased on the premisethat equal taxation is not necessarily equitable
taxation. As aresult, higher income earners are treated as having agreater ability to pay, and thus
pay at ahigher rate, are subject to more surtaxes, and aremorelikely to have certain benefits“ clawed
back.” In thecase of Indians generally and the residentsof Moose Deer Point in particular, all had

their presents withdrawn, but some were better able than others to absorb the loss by virtue of

549 “Address of T.G. Anderson, Superintendent of Indian [A]ffairg[,] to the Chippewa, Potawatimie and
Mohawk Indians under his Superintendence on the occasion of his making the lastissue of Presents to be made to the
settled Indians in Upper Canada,” September 27, 1852, NA, RG 10, vol. 268 (ICC Exhibit 22, p. 163980).
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annuities and the benefits they could derive from their treaty lands. Having relinquished any claim
to land rights in the United States to come north in reliance on the promises made by the British
Crown, the Moose Deer Point First Nation had neither of these offsetting advantages, and thus had
acorrespondingy reduced ability to absorb the loss.

That being said, we are not in a position to assess the impact of these inequitiesin terms of
the extent to which the Frst Nation has suffered as a result of the breach of itsright to equaliity.
Accordingly, we recommend that the parties negotiate this issue and refer the matter back to the

Commission for further recommendations if they are unable to reach a negotiated settlement.

| sSUE 3 LAwFuL OBLIGATION

Doesthe Crown have an outstanding lawful obligation to the M oose Deer Point
First Nation?

Having found that the council of 1837 gave rise to atreaty, and having considered the nature and
scope of the Moose Deer Point First Nation's rights arising out of that treaty, it is now left to the
Commission to determine whether Canada owesthe First Nation any outstanding lawful obligations
asareault of the Crown’simpl ementation, or fai lureto implement, the terms of thetreaty.

TheFirst Nation beg nswith the premisethat treaties or agreements madeby the Britishwith
their Indian alliesare binding on the Crown in right of Canada.>* Canadahas not disputed thispoint,
and, indeed, inlight of caseslike Soui in which the Supreme Court of Canada has proceeded on that
very basis, we must concur that there is no issue on this question.

With respect to presents, Moose Deer Point submitsthat it would be unsound to suggest that
the common intention of the partiesin 1837 was that the entitlement to presents would end in the
1850sand that thereafter Britain’ snative allieswoul d receive nothing except what theywould obtain
as members of other First Nations or, in the case of the Moose Deer Point First Nation, nothing at

all. In the First Nation’s view, the Crown has failed, since the 1850s, to provide presents pursuant

550 Written Submission on Behalf of the Moose Deer Point First Nation, August 1,1997, p. 86.
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tothetreaty, and hasfurnished only inadequate educational, health, and relief benefitsand, in 1917,
asimilarly inadequate reserve.>™!

On the subject of land, the First Nation contends that the provision of the modest 619-acre
reserve in 1917 did not fulfill the promises made 80 years previously. According to counsel, the
reserveresulted from the efforts of a benefactor, and the amount of land provided was a“mistake.”
In the result, the Crown failed to provide, or to provide in atimely way, sufficient lands to enable
the First Nation to carry on its traditional economy and to make the eventual transition to a more
modern economy. >

With respect to protection, MooseDeer Point assertsthat it has not been protected inits use
and occupation of lands and watersin the area of itsreserve for traditional purposes. Not only have
itsrights not been recognized but advancing settlement and devel opment, and increasingly restrictive
game and fishing laws, have “practically deprived [the First Nation] of the use of the land.”>*
Similarly, Moose Deer Point submitsthat, in treating the First Nation as a marginal group without
any claim or entitlement, the Crown has failed to fulfill its promise of equality.*

In summary, the First Nation claims that, because the Crown has long considered the
members of the First Nation to be self-reliant, Canada has taken this independence to mean that,
notwithstanding requests for assistance since at least 1877, the First Nation has not required, andis
not entitled to, the benefits promised by Jarvis. The First Nation submits that Canada owes it an
outstanding lawful obligation, and that this claim should therefore be accepted for negotiation.>*®

Canada, by contrast, does not agreewith the characterization of either the nature or the scope
of the promisesas claimed by the First Nation. In particular, it argues tha the Crown did not breach
any obligation by allowing lands used and occupied by the First Nation to be devel oped and settled;

551 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, pp. 87 and 89;
ICC Transcript, April 8, 1998, p. 107 (Gary Nelson).

552 Written Submission on B ehalf of the Moose Deer Point First Nation, August 1, 1997, pp. 86-87 and
89; ICC Transcript, April 8, 1998, pp. 106-07 (Gary Nelson).

558 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, p. 90.
54 Written Submission on Behalf of the Moose Deer Point First Nation, August 1, 1997, pp. 90-91.

5% ICC Transcript, April 8, 1998, p. 110 (Gary Nelson).
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those lands were surrendered to the Crown by bands which had historically used and occupied the
area, and there was no legal impediment to prevent the Crown from granting ownership or other
rightsin these lands for purposes of settlement and devel opment.>*®

Canadadeniesthat the promises made by Jarvis constituted atreaty, but contends that, even
if they did, the Crown fulfilled its promises. Counsel submits that it was intended that the Indians
locateon Manitoulin Island or, with the acceptance of bands for whose use and benefit reserves had
already been set aside, on the reserves of those bands; most of the incoming Indians chose the latter
course, although some, like the ancestors of the Moose Deer Point First Nation, elected to settle on
other lands. Although Britain discontinued presents in the 1850s, it did so for al Indians and
substituted other programsand policies towhich all Indians had equal access. Moreover, a though
Canadacontendsthat the First Nation was not entitled to land on Moose Deer Point, the First Nation
was nevertheless given areserve there in 1917 and has subsequently received the same benefits as
other bands in Canada. Therefore, Canada submits that the First Nation’s claim does not giverise
to an outstanding lawful obligation.>’

The Commission has already concluded that the 1837 council included the promise of
presents, but that thistreaty right wasclearlyand plainly extinguished by Anderson’ sspeech of 1852.
We have aso found that Jarvis promised the incoming allies that they would receive land — at
Manitoulinlsland or in other locationsthat the Crown might permit, including lands al ready reserved
for other bands, provided those bands were also prepared to consent. Coupled with these rightsto
presents and land were promises of equality and the right to use and occupy land for traditional
purposes. We agree with the First Nation that the 1837 council included promisesin respect of all
these matters.

That being said, we are concerned that the evidence tendered by the First Nation todate has
not yet sufficiently established the extent of these obligaions or the nature of their infringement.
With respect to land, we agree with Canada that the treaty does not specify the exact location of

reserve lands, when they were to be set apart, or what acreage they were to contain. However, we

556 Written Submission on Behalf of the Government of Canada, August 7, 1997, pp. 54-55.

557 Written Submission on Behalf of the Governmert of Canada, August 7, 1997, pp. 55-56.
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do not believethat these shortcomings should rest entirely at the feet of the First Nation, sinceit was
the Crown that made the promises. Having regard for the principles of treaty interpretation, the
failureto be specific should more properly be attributed to the Crown than to the Indians. We make
no comment on whether the First Nation has an outstanding entitlement to treaty land on Manitoulin
Island, and we are not sure that, even if such an entitlement exists, the First Nation would want land
there. If such an entitlement does exist, it would presumably be open to Canadaand the First Nation
to negotiate other |and or other forms of compensation found to be mutually sati Sfactory.

It is perhaps significant that, in the face of land promised at Manitoulin Island or other areas
acceptableto the Crown, the First Nation’ s ancestors neverthel ess settled at M oose Deer Point, and
weraise the question of whether, in these circumstances, the First Nation should even be permitted
to claim an outstanding entitlement, having settled in alocation without first obtaining the Crown’s
approval. However, it is no less significant that, in 1917, Canada expressed a willingness to allow
the First Nation to have land on Moose Deer Point. Having done so, is it now gpen to Canada to
challenge theFirst Nation’ s right to land inthat location? Given that the 1837 council gaverise to
treaty rightsto land, we believe that the issue of whether those rights have beenfulfilled is properly
the subject for negotiation.

With respect to the Frst Nation’s equdity rightsand rights of use and occupation of lands
for traditional purposes, we are unable to be so categorical. In our view, the First Nation hasfailed
to tender the sort of evidence on which we can comfortably rely to define the precise extent of those
rightsor to be able to conclude definitively that the Crown hasfailed to fulfill them. Neverthel ess,
we are not prepared to conclude that Canada owes no outstanding lawful obligation to the First
Nation. Having determined that the 1837 council wasatreaty and that certain promises were made
by the Crown to the assembled Indians, we believe that it is incumbent on Canada to work with
Moose Deer Point to further research and negotiate the First Naion’s outstanding entittements, if
any, under that treaty.

Thisis particularly so since the circumstances of this case give rise to the concern that the
Moose Deer Point First Nation has been treated unfairly. It strikes us as unconscionable for the
Crown to induce itsnative allies to forsake their aoriginal lands and rights in the United States to

come north, and then, after taking away the presentsthat constituted themain inducement, to argue
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that those allies have no land or traditiond rightsworthy of forming the subject matter of atreaty.
Aswe have already seen, dthough the withdrawal of presents applied to al Indiansequally, it did
not apply equitably. In this context, we recall the Commission’ s “supplementary mandate” to make
recommendations where we conclude that the Specific Claims Policy has been implemented
correctly, but the outcome is nonetheless unfair. In this case, the outcome appearsto be unfair, and
weare not entirely surethat the Policy has been implemented correctlyin any evert. Wethusbelieve
that there is an even stronger basis for invoking our supplementary mandate. Accordingly, we
recommendthat, provided that further researchwill disclosefurther evidenceto substantiatethe First
Nation’'s treaty rights, Canada should negotiate the claim in the same spirit of conciliation
contemplated by Lamer Jin Soui.



PART V
RECOMMENDATIONS

We havefound that promiseswere made to the Pottawatomi ancestors of the Moose Deer Point First
Nation in 1837, and that those promises amounted to a treaty. However, although the Crown has
unilaterally extinguished itstreaty obligation to provide presents, we have been unableto definethe
scope of the remaining promises of land, protection, and equality or to clearly establish whether they
have been fulfilled or breached. We have therefore also been unable to determine whether the
Specific Claims Policy hasbeeni mpl emented correctly. Neverthel ess, we concludethat it wasunfair
for the Crown to use presents and other promises to induce the Pottawatomi and other Indian allies
to give up their lands and rightsin the United States, and then to withdraw the presents while at the
same time contending that the allies had no rights to land or annuities.

We therefore recommend:

1 That Canadaand theM ooseDeer Point Fir st Nation undertakeresear ch
to further define Canada’'s obligations arising from the Crown’s
promises of 1837 and to verify whether those obligations have been
fulfilled.

2 That, if Canada’s obligations have not been fulfilled, the claim be
accepted for negotiation under the Specific Claims Policy.

For THE INDIAN CLAIMS COMMISSION

Carole T. Corcoran Roger J. Augustine
Commissioner Commissioner

Dated this 31st day of March, 1999.



APPENDIX A
Moose DEER PoOINT FIRST NATION INQUIRY

PoTtTaAwATOMI RIGHTS

Planning conference Ottawa, August 30, 1996

Community sessions

By agreement of counsel for the parties, community sessionswere considered unnecessary
for dedling with the issues before the Commission at the i nquiry.

L egal argument Moose Deer Point First Nation, April 8, 1998

Content of formal record

The formal record for the Moose Deer Point First Nation Inquiry consists of the following
materials:

. the documentary record (2 volumes of documents, with annotated index) (Exhibit 1)

. Exhibits 2-23 tendered during the inquiry

. transcript of oral submissions (1 volume)

. written submissions and rebuttal submissions of counsel for Canadaand counsdl for
the Moose Deer Point First Nation, including authorities submitted by counsel with
their written submissions

The report of the Commission and letters of transmittal to the parties will complete the
forma record of thisinquiry.



