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PART |
INTRODUCTION

On September 25, 1995, the Indian Claims Commission (ICC) agreed to conduct aninquiry into the
rejected claim of the Nak'azdli First Nation.! The claim concernsthe alienation of 300 acres of land
set apart as Aht-L en-JeesIndian Reserve (IR) 5 forthe Nak'azdli First Nation. The reserve had been
confirmed in thefinal report of the Royal Commission on Indian Affairsfor the Province of British
Columbia (McKenna-McBride Commission) in 1916. It was “disallowed” as a result of the
Ditchburn-Clark Commission, appointed by both the federal government and the provincia
government of British Columbiato review the McKenna-McBride final report, in 1923. The First
Nation maintains that the disallowance was unlawful and therefore forms the proper basis of a
specific claim.

Intheir report, CommissionersDitchburn and Clark noted that the First Nation had requested
that Aht-Len-Jees IR 5 (comprising 300 acres) be exchanged for Lot 4724 (comprising 640 acres)
and recommended tha this exchange be implemented. Aht-Len-Jees IR 5 was thereby disallowed
asan Indian reserveby Order in Council, and Lot 4724 became anew reserve for the Band under the
title Uzta (or Nahounli Creek) IR 7A by Order in Council .2

On June 15, 1993, the Nak'azdli First Nation forwarded its Statement of Claim to the
Department of Indian Affairs and Northern Development (DIAND) pursuant to the government’s
SpecificClaimsPolicy of 1982, alleging that Canadahad failedto protect itsinterestin Aht-Len-Jees
IR 5. The Ditchburn-Clark Commission, the Band claimed, had acted beyonditslegislated mandate,
found in the British Columbia Land Settlement Act, in its purported disallowance of Aht-Len-Jees
IR 5. Consequently, the First Nation alleged, “thefederal government breached itslawful obligaiton
to the Nak'azdli Band by failing to protect theBand'sinteres in IR 5.”2 Indian Affairs rejected the

! Daniel Bellegarde and James Prentice, Co-Chairs, to Chief and Council, Nak'azdli First Nation,

and to the Ministers of Justice and Indian Affairs and Northern Devd opment, September 25, 1995 (ICC file 2109-
20-1). Earlier variations of the Nak'azdli First Nation’s name are the Necoslie or Necausley Indian Band and the
Stuart Lake Tribe.
2 British Columbia Order in Council 911/1923, Juy 26, 1923 (ICC Documents, pp. 233-43); Canada
Order in Council 1265/1925 (ICC Documents, pp. 244-50).
3 Eric Woodhouse, Counsel for the Band, Claim Submisson, June 1993 (ICC Documents, pp. 306-
23).
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claimon the basisthat it disclosed no outstandinglawful obligation of the federal government.* By
letter of May 17, 1995, Indian Affairs, through its representative Dr. John Hall, stated that
“ Canada’ sactionswere donein accordancewith existinglegisl ation and werethereforelawful.”> On
June 20, 1995, counsel for the Nak'azdli First Nation requested that the Indian Claims Commission
conduct an inquiry into the rgection of its claim.®

The task before this Commission was to assess the Nak'azdli First Nation's specific claim,
having regard to the Specific ClaimsPolicy, and todeterminethevdidity of itsclaim. Thesoleissue,
agreed by the parties, was whether Aht-Len-Jees IR 5 ceased to be a reserve as a result of its
disallowance by the Ditchburn-Clark Commission.

At therequest of aFirst Nation, the Indian Claims Commission can conduct an inquiry into
a rejected specific claim pursuant to the Inquiries Act. The Commission’s mandate to conduct

inquiries states, in part:

. .. that our Commissioners on the basis of Canada' s Specific Clams Policy . . . by
considering only those matters at issue when the dispute was initially submitted to
the Commission, inquire into and report on:

@ whether aclaimant hasavalid claim for negotiation under the
Policy where that claim has already been rejected by the
Minister ...’

4 John Hall, Research Manager, Specific Claims, Office of Native Claims, to Chief Robert Antoine,

May 17, 1995 (ICC file 2109-20-1). A claim is valid under the Specific Claims Policy, set out in Department of
Indian Affairs and Northern Development, Outsanding Business A Native Claims Policy - Specific Claims (Ottawa:
Minister of Supply and Services, 1982), if it discloses an outstanding lawful obligation on the part of the
Government of Canada.

5 John Hall, Research Manager, Specific Claims, Office of Native Claims, to Chief Robert Antoine,
May 17, 1995 (ICC file 2109-20-1).

6

file 2109-20-1).

Eric Woodhouse, Counsl for the Band, to Indian Claims Commission Chair, June 20, 1995 (ICC

! Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27,

1992, amending the Commission issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1991, pursuant to
Order in Council PC 1991-1329, July 15, 1991.
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Pursuant to this mandate, the Indian Claims Commission has developed a unique inquiry
process. As part of this process, the “community session” provides a forum that enables the First
Nation to present historical evidence, including that which may not be admissible in acourt of law,
initsoral tradition directly to the panel of Commissioners conducting theinquiry. Thecommunity
session therefore permitsthe First Nation to present its rendering of events, which is often missing
from the written documentation of aclaim.

The Commission inquiry process and, in paticular, the ord statements given at the
community session caused Canadato reconsider the regjection of this claim and, ultimately, to offer
to accept it for negotiation — an offer that the First Nation has accepted. Canada s willingness to
negotiatewas" asaresult of additional information that hascometo our [ Canada s] attentionthrough
the Indian Specific Claims Commission inguiry, and inparticular, the oral evidence from three band

elders at the community session on November 21, 1995.”8

8 John Hall, Specific Claims, Office of Native Clams, to Chief Harold Prince, January 16,1996

(ICC file 2109-20-1), included at Appendix C.



PART II
A BRIEF HISTORY OF THE CLAIM

BACKGROUND
On September 30, 1892, Indian Reserve Commissioner Peter O’ Reilly allotted seven reservesaround
Stuart Lakein central British Columbiato the 136-member Nak'azdli Indian Band.’ Together, these
reserves represented 2830 acres, or 20.8 acres per member. Most of the land was of dubious value.
Generdly, the reserves were “worthless, small portions only being suitable for cultivation, swamp
from which hay can be obtained or fishing stations. . . ."*°

Aht-Len-Jees IR 5 was no exception; it was a source of hay and some timber, but was not
suitablefor cultivation. Commissioner O’ Reillyeven prescribed i mprovementsfor A ht-Len-Jees IR
5 when heinformed Indian Affairs about the reserves he had sa out for the Nak'azdli Band:

No. 5. Ahtlenjees, areserve about six milesfrom Fort St. James, on thetrail to Stony
Creek. It contains 270 acres, about one half of which is swamp. A well-constructed
ditch one hundred yards in length would render the whole of this swamp available
for ameadow. About ten tons of hay are produced here annually. Good timber for
fencing is plentiful on thisreserve.**

O’ Reilly submitted his Minutesof Decision and sketchesfor the seven Necosliereservesto
F.G. Vernon, Chief Commissioner of Lands and Works for British Columbia, in March 1893 for
approval.*? Mr. Vernon granted approval on April 14, 18932 A year later, in April 1894, Mr.

° Peter O'Reilly, Indian Reserve Commissioner, Minutes of Decision, September 30,1892 (ICC

Documents, pp. 56-59).

10 Peter O’ Reilly, Indian Reserve Commissoner, to Forbes George Vernon, Chief Commissioner of
Lands and Works, M arch 28, 1893 (ICC Documents, p. 65).

1 Peter O'Reilly to Deputy Superintendent General, Indian Affairs, March 25, 1893 (ICC
Documents, p. 62).

2 Peter O’ Reilly, Indian Reserve Commisgoner, to Forbes George Vernon, Chief Commissioner of
Lands and Works, M arch 28, 1893 (ICC Documents, pp. 64-70).

13 Peter O’ Reilly, Indian Reserve Commisgoner, to Forbes George Vernon, Chief Commissioner of
Landsand Works, March 28, 1893 (ICC Documents, pp. 64-70), marginalia: “Approved April 14th 1893, F.G.
Vernon, C.C.L.W."”; O'Reilly to Deputy Superintendent General of Indian Affairs, April 17, 1893 (ICC D ocuments,
p. 71).
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O'Reilly directed F.A. Devereux, the land surveyor employed by the Indian Reserve Commission,
to survey the seven reserves.* No documentation has been found to show what transpired between
1894 and 1898. In 1898, however, the surveyor produced “Plan No. 2 of the Necoslie Indian
Reserves,” showing Aht-Len-Jees IR 5 comprising 300 acres. C.B. Semlin, British Columbia’'s
Chief Commissioner of Landsand Works, and A.W. Vowell, thelndian Reserve Commissioner and

Indian Superintendent for British Columbia, approved the plan on January 11, 1899.

BAND APPLIESFOR ADDITIONAL LAND, 1913-15

On September 24, 1912, the federal government and thegovernment of British Columbiaarrived at
an agreement towards the “final adjustment of all matters relating to Indian Affairsin the province
of British Columbia.” *® This agreement established the Royal Commission on Indian Affairsfor the
Provinceof Briti sh Columbia, commonly referred to asthe McKenna-McBride Commissi on. It gave
Canada’ s Special Commissioner, J.A.J. McKenna, and British ColumbiaPremier, Richard McBride,
the power to determineif sufficient land had been set aside for Indians. If the Commissionersfound
that insuffident land had been dlotted, they had the authority to “fix the quantity that ought to be
added” " (that is, they had the power to adjust the acreage of Indian reservesin British Columbia).

14 Peter O’ Reilly, Indian Reserve Commissioner, to F.A. Devereux, Surveyor of Indian Reserves,

Victoria, April 20, 1894 (ICC Documents, pp. 72-73).

5 F.A. Devereux, BCLS, 1898, “Plan No. 2 of the Necoslie Indian Reserves, BC 105,” approved
January 11, 1899 (ICC Documents, pp. 74-77). The “Schedule of Indian Reserves.. . for the Y ear Ended June 30,
1902,” published in Canada, Parliament, Sessional Papers, 1903, No. 27a, Department of Indian Affairs, Annual Report
for 1901-02, shows seven Necoslie reserves allotted in 1892, surveyed in 1898, and confirmed in 1899. It lists them as:
Necoslie IR 1 (734 acres); Tat-sel-a-was IR 2 (136 acres); Sow-chea IR 3 (225 acres); UztalR 4 (960 acres); Ahtlenjees
IR 5 (300 acres); Chesday IR 6 (360 acres); and K wot-ket-quo IR 7 (160 acres).

McKenna/McBride Memorandum of Agreement, September 24,1912 (ICC Documents pp. 80-
81).

o McKenna/M cBride Memorandum of Agreement, September 24, 1912 (ICC Documents, p. 80).
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Canada approved the agreement by Order in Council 3277 on November 27, 1912, and British
Columbia likewise approved by Order in Council 1341 on December 18, 1912

The establishment of the McKenna-McBride Commission gave bands the opportunity to
applyfor additional lands™ In June 1913 the M cK enna-M cBride Commission visited Fort St. James,
where the Commissioners heard from Chief Jimmy of the Nak'azdli Band regarding the use of
reserve lands and the need for additional reserves.

In hisapplication for additional land, the Chief testified about the conditions at the Necoslie
reserves, noting that the circumstances of the Band were poor: members depended on hunting and,
withdifficulty, they were attemptingfishing and agriculture; they lacked paid employment, medical
attention, and schooling for their children; and they were in need of food for themselves and hay for
their horses and cattle.® There was no reference, in his testimony, to reducing thesize of Aht-Len-
Jees IR 5 or alienating it from the Band.

The Nak'azdli Band applied for a 40 acre meadow adjacent to Uzta |.R. No. 4.

The McKenna-McBride Commi ssion named this “ Application No. 131":

Taking up the land applications of the Band; the first was for one mile square, the

desired location being Lot 4724, [which adjoined the northeast corner of Uzta No.

4] covered by application to purchase No. 12134.

[Indian] AGENT McALLAN [Stuart Lake Agency]: Application wasmadefor 40acres

in the northwest corner of Lot 4724 and Lot 4723. These lots appear to be in good

standing.

MR. CoMMISSIONER SHAW: The Commissioners ae sorry but they cannot get that
place for the Indians, it having aready been taken up by a white man.

18 Canada, Order in Council 3277, November 27, 1912 (ICC Documents, pp. 88-89); British

Columbia, Order in Council 1341, December 18, 1912 (ICC Documents, pp. 90-91).
19 McKenna/McBride Memorandum of Agreement, September 24,1912 (ICC Documents, pp. 80-
81).

0 Minutes of Proceedings, June 15, 1913, Royal Commission (ICC D ocuments, pp. 106-11).
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The second application was for amile square, to the west of [Uzta] Reserve No. 4 ;
that was good land and the trail ran through the place. The location would be
described asLots4749 and 4324, apparently openand available. The applicationwas
for 240 acresin dl.

MR.CoMMIssIONER SHAW: The Commissionwill try and get that for your Band and
thinks it may be able to do so.*

The Chief also applied for a number of fishing stations. He observed: *“If these
applications are granted the Band will have sufficient land for its requirements.”#

On November 15, 1915, in Victoria, British Columbia, Indian Agent McAllan addressed the
M cK enna-M cBride Commission about the applications for additional lands by the Nak'azdli Band.
No one from the First Nation was present on this occasion, and Agent McAllan answered the
Commissioners’ questions about theBand’ s circumgances and habits He told them that Uzta IR 4
was “very important” to theBand. “[T]hey are starting in to plow alittle of it now and in the years
to come when they learn more about agriculture that will be one of the most important sources of
sustenance.”? By putting in drainage ditches, the Indians had made Lots 4723 and 4724, adjoining
the northeast corner of Uzta IR 4, into “a nice meadow to clear with a mowing machine,” he said.
They had been using the land for 10 or 15 years, but it was owned by Neil Gething, whom the
Indians claimed “had stated that he was ignorant of the fad of Indian improvements. . . when he
took it up.” Agent McAllan clamed he had no other knowledge of this situation, and the
Commissioners then turned their attention to Aht-Len-Jees IR 5.2

The Commissioners established that no one lived at Aht-Len-Jees IR 5 and that, out of the
300 acres, about 40 or 50 acres were ameadow wheretheIndianscut hay. To the question, “Isthat

land reasonably required?’ Agernt McAllan answered: “Yes.”*> Given that Reserves 3 to 7 were

2 Minutes of Proceedings, June 15, 1913, Royal Commission (ICC D ocuments, pp. 114-15, 123).

2 Minutes of Proceedings, June 15, 1913, Royal Commission (ICC Documents, p. 127).

B Minutes of Proceedings, November 15, 1913, Royal Commission (ICC Documents, p. 145).

B Minutes of Proceedings, November 15, 1913, Royal Commission (ICC Documents, p. 146).

= Minutes of Proceedings, November 15, 1913, Royal Commission (ICC Documents, p. 146).
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mostly hay meadows, Commissioner Shaw asked whether they were “ capabl e of being extended by
very little work.” Agent McAllan replied: “Yes, in some cases they are — particularly on No. 4,
Uzta.” He agreed it would be reasonable to say that the reserve could be doubled. Asked if that
would apply to Aht-Len-Jees IR 5, he ssimply replied: “On severa of these reserves the area could
be materially increased.”?® Agent McAllan’s plan was to encourage the Band members “to clear up
their own meadows’ and to discourage them from cutting hay off the reserves®

Regarding Application 131, which involved the status of Lots 4723 and 4724, Agent
McAllan recommended that the Commission obtain the 40 acres of “Gething's property” for the

Band. Only one Indian family, by the name of Sagilan, was making use of it.8

APPLICATION 131 (LoTs 4723 AND 4724) DENIED, 1916

Initsfinal report in 1916, the M cK enna-M dBride Commission denied Application 131, “originally
for 40 acreseachin N.W. cornersof Lots4724 and 4723,” and identified by the Royal Commission
as for “[o]ne mile square, being Lot 4724, R. 5, Coast District.” The land applied for had been
“[a]lienated by an Application to Purchase in good standing.”* The Deputy Minister of British
Columbia’s Department of Lands, R.A. Renwick, confirmed that Lots 4723 and 4724 were both
covered by applications to purchase*

® Minutes of Proceedings, November 15, 1913, Royal Commission (ICC Documents, p. 149).

2z Minutes of Proceedings, November 15, 1913, Royal Commission (ICC Documents, p. 149).

3 Minutes of Proceedings, November 15, 1913, Royal Commission (ICC Documents, pp. 150-51).

% “Additional Lands Applications,” in Report of the Royal Commission on Indian Affairs for the
Province of British Columbia (Victoria, 1916) (ICC Documents, p. 170).

30 R.A. Renwick, Deputy Minister of Lands, British Columbia, to C.H. Gibbons, Secretary of the
Royal Commission, April 25, 1916 (ICC Documents, pp. 175-78). The British Columbia Lands Department
possessed a typeset schedule that showed Application 131 as being “Alienated by A.P. ingood standing” together
with “Allowed: Twenty (20) acres, more or less, in N.E. [not N.W .] quarter (1/4) of Lot No. 4724 and in N.W .
quarter (1/4) of Lot No. 4723.” In the margin, beside this entry, are stamped the words “entered on,” with anillegible
date.
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TheRoya Commission report confirmed all seven pre-existing reservesat the acreagelisted
in the official “ Schedule of Indian Reserves’ for 19133 Consequently, on January 22, 1916, Aht-
Len-Jees IR 5 was confirmed at 300 acres. Thus, the McKenna-McBride Commission neither cut

off acreage from, nor added acreageto, Aht-Len-Jees IR 5.

RovyaL CommissioN’'sWORK QUESTIONED, 1920

The governments of British Columbia and Canada had to take legidative steps to implement the
recommendations of the 1916 final report of the McKenna-McBride Commission, and in 1919
British Columbia passed the Indian Affairs Settlement Act. This legislation empowered the
Lieutenant Governor in Coundl for the purpose of “giving efect to the report of the said
Commission, either inwholeor in part . . . [and to] carry on such further negotiations. . . asmay be
found necessary for afull and final adjustment of the differences between . . . the Governments.”
Canadalikewise passed the British Columbia Land Settlement Act in 1920, adopting d most identical
language with the following exception: the Governor in Council was empowered to “order such
reductions or cut-offs [from reserves] to be effected without surrenders.”*

British Columbia's Minister of Lands, T.D. Patullo, was convinced that there were
“innumerableerrors’ in the Royal Commission’s report and that “alarge number of additions. . .
were selected for the strategic or controlling location and not that they will actually be required by
the Indians for settlement purposes.” In 1920, he wrote to the Minister of Indian Affairs, Arthur

Meighen, suggesting a thorough review of the entire report.®

3 These were the reserves allotted by O’ Reilly and surveyed by Devereaux. Peter O’ Reilly, Indian

Reserve Commissioner, to F.A. Devereux, Surveyor of Indian Reserves, Victoria, April 20, 1894 (ICC D ocuments,
pp. 72-73). The acreage confirmed in 1913 was the same acreage listed in 1902. Schedule of Indian Reservesin the
Dominion, 1913 (ICC D ocuments, pp. 34-40).

82 British Columbia, Legislative Assembly, Sessional Papers, “Indian Affairs Settlement Act,” 1919
(ICC Documents, pp. 182-83).

3 Canada, Parliament, Sessional Papers, “British Columbia Land Settlement Act,” 1920 (ICC
Documents, 194-95).

3 T.D. Patullo, Minister of Lands British Columbia to Arthur Meighen, Superintendent General of
Indian Affairs, April 21, 1920 (ICC Documents, pp. 191-92).
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Mr. Patullohad beeninfluenced in hisposition by J.W. Clark, then Superintendent of Soldier
Settlement in British Columbia. In an April 1, 1920, memorandum to Mr. Patullo, he had said that
the Royal Commission’s report failed to provide a basis for “the final adjustment of all matters
relating to Indian Affairs in the Province of British Columbia.” Mr. Clark therefore proposed the
creation of a “standing joint Commission for British Columbia with expropriation and other
necessary powers on behalf of the Indians and for the progress of the white settlers. . . .”*

Mr. Clark feared that widely scattered additions to reserve land would make it harder to
“uplift” the Indians. Moreover, he opposed any addtionsto reservesthat would inhibit the progress

of white settlers:

Had the Royal Commission followed thepolicy of Sir James Douglasin 1859 . . .
which called for treatment of the Indians with justice and forbearance, rigidly
protecting their civil and agrarian rights, locating them in native villages for thar
protection and civili zation, and exerci Ssng due care toavoi d checki ng, at af utureday,
the progress of the white Colonists, we should not now be witnessing the present
unsatisfactory state of affairs. In many cases the additions recommended are so
widely scatered that it would be impossible to extend educational fecilities, etc. to
the occupants of such reserves, and again the additions recommended are often
Situate at strategic points in the topography of the country, which, if approved, will
establish a decided check to the progress of white settlers in the localities
concerned.®

Forideological reasons, Mr. Clark favoured centralization by expropriating landsadjaining reserves

Education, with facilities for agriculturd and later technical training in industrial
occupations, iswell known to be the only equitable and honourable solution of the
Indian Question in this Province, and to make such solution feasi ble procedure must
necessarily be towards concentration rather than segregation.®’

% J.W. Clark, Superintendent of Soldier Settlement, to T.D. Patullo, Minister of Lands April 1, 1920

(1CC Documents, p. 186).
36 J.W. Clark, Superintendent of Soldier Settlement, to T.D. Patullo, Minister of Lands April 1, 1920
(I1CC Documents, p. 186).
s J.W. Clark, Superintendent of Soldier Settlement, to T.D. Patullo, Minister of Lands April 1, 1920
(ICC Documents, p. 187).
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On October 20, 1920, W.E. Ditchburn, the Chief Inspector of Indian Agencies, notified Mr.
Patull othat he had been appointed by the Superintendent General of Indian Affairstowork alongside
a provincial representative to review the recommendations made by the McKenna-McBride
Commission.® Five days later, Mr. Clark informed Mr. Ditchburn of his instructions from Mr.
Patullato commence areview of the report of the McKenna-McBride Commission and to act asthe
provincia representative for the Department of Lands in that review*

W.E. Ditchburn and JW. Clark were appointed as“ representatives of the two governments
... for the purpose of adjusting, readjusting, confirming and generally reviewing the report and
recommendations of the Royal Commission.”* This joint commission is commonly called the

“Ditchburn-Clark Commission.”

PROPOSED SURRENDER OF AHT-LEN-JEES IR 5, 1923

For the Stuart Lake Agency, which encompassed Aht-Len-Jees IR 5, Mr. Clark recommended a
number of modifications and adjustmentsto the cut-offs and additions recommended earlier by the
McKenna-McBride Commission. Among the situations that demanded special attention was the
Nak'azdli Band’s Applicaion 131. For thisrequest, Mr. Clark suggested that the Band surrender
Aht-Len-Jees IR 5 and that Lot 4724, adjacent to Uzta IR 4, become reserve land:

.. . it having been shown that application No. 131, though disallowed by the Royal
Commission has been used by the Indiansfor more than 40 yearsand was staked for
them by Judge C. O'Reilly over 30 years ago, and whereas No. 5 [Ahtlenjees]
Reserve confirmed by the Royal Commissionissituated about 9 milesfrom thehome
Reserve and on this accourt is of very little use to the Indians, it is therefore
requested that Lot 4724, which is now available, be allowed and confirmed as a
Reserve, in return for which the Indians will surrender No. 5 to the Provincial
Government. | would recommend that the request be granted foll owing thesurrender

38 W.E. Ditchburn, Inspector of Indian Agencies, to T.D. Patullo, Minister of Lands, October 20,

1920 (ICC Documents, p. 196).

& J.W. Clark, Superintendent of Soldier Settlement,to W.E. Ditchburn, Ingector of Indian

Agencies, October 25, 1920 (ICC D ocuments, p. 197).

40 Mr. Clark was ap pointed pursuant to the province’s Indian Affairs Settlement Act, 1919, and Mr.

Ditchburn was appointed pursuant to the British Columbia Indian Land Settlement Act, 1920.
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of No. 5 Reserve, and that Lot 4724 be alowed and confirmed as a Reserve
accordingly.*

Mr. Clark’ s 1923 “ Review of Report of Royal Commission...” recommended that the 640-
acreL ot 4724 be allowed and confirmed as areserve in exchange for the surrender of IR 5 which he

felt was an impediment to devel opmert:

Application No. 131 for Lot 4724 Stuart Lake Band, 640 acres which is now
availableto be allowed and confirmed as aReserveinreturn for the surrender of No.
5 Reserve which was confirmed by the Royal Commission but is of little use to the
Indians, being 9 miles from their home reserve, but on the other hand will interfere
considerably with the development of Block A, Stuart River District.*?

EXCHANGE OF AHT-LEN-JEESIR 5FOR LOT 4724, 1923

Commissioner Ditchburn did not oppose Commissioner Clark’s recommendation,* but suggested
an exchange instead of a surrender of Aht-Len-Jees IR 5. In his report to D.C. Soott, Deputy
Superintendent General of Indian Affairs, Commissioner Ditchburn proposed that the 300-acre A ht-
Len-Jees IR 5 be exchanged for the addition of 640 acresin Lot 4724 asreserve land.:

Exchange: The Necoslie Band, under App. No. 131, asked the Commission for Lot
4724, Range 5, Coast District, containing 640 acres, but as it was covered by an
application to purchase the request could not be complied with. It is now available
and has been recommended to be constituted areservefor thisBand in exchange for
Ahtlenjees Reserve No. 5 confirmed. The Indians have asked that this exchange
should be made. Thereserve (new) will adjoin Old Reserve No. 4 while Old Reserve
No. 5 is over nine miles distant. | have given my approvd for this exchange.*

4 JW. Clark, Superintendent of Soldier Settlement, to T.D. Patullo, Minister of Lands, “Progress

Report of the Indian Reserve Question as a January 1st 1923,” January 16, 1923 (ICC Documents, p. 204).

42 J.W. Clark, Superintendent, Immigration Branch, to T.D. Patullo, Miniger of Lands, March 1,
1923 (ICC Documents, p. 217).

. W.E. Ditchburn, Indian Commissioner, to G.R. Naden, Deputy Minister, Lands, March 26, 1923
(ICC Documents, pp. 221-22).

4 W.E. Ditchburn, Indian Commissioner, to D.C. Scott, Deputy Superintendent General of Indian
Affairs, March 27, 1923 (ICC Documents, p. 231).
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Thispassageis questionable given that the Band’ soriginal request — Application 131 —was
for additional land, not an exchange of land. In any event, Canada did not take aformal surrender
of Aht-Len-Jees IR 5.

By British Columbia Order in Council 911, July 26, 1923, and Canada Order in Coundl
1265, July 19, 1924, the Ditchburn-Clark amendmentstothe 1916 report of the McKenna-McBride
Commissionwere* approved and confirmed asconstituting full and final settlement of all differences
in respect thereto between the Governments of the Dominion and the Province.”* Indian Affairs
followed throughin April 1925 by giving specific instructionsfor surveying the Stuart L ake Agency

reserves in acoordance with these amendments.*®

4 British Columbia Orderin Council 911, July 26, 1923 (ICC Documents, pp. 233-35); Canala

Order in Council 1265, July 21, 1924 (ICC Documents, pp. 244-47).
4 J.D. McLean, Assistant Deputy Superintendent General of Indian Affairs,to V. Schjelderup,
British Columbia Land Surveys, A pril 21, 1925 (ICC Documents, pp. 253-55).



PART I11
THEISSUE

The Nak'azdli First Nation requested that the ICC inquire into the rejection of its claim on June 20,

1995. The issue before the Commissionwas framed as fdlows:

Did Aht-Len-Jees|.R. No. 5 cease to be constituted as a “reserve’ by virtue of its
“disallowance” by Commissioners Ditchburn and Clark, acting under the ostensible
authority of the British Columbia Land Settlement Act, S.C., 1920, 10-11 Geo. 5, c.
51?



PART IV

THE INQUIRY

A planning conference was held on September 13, 1995, in Vancouver with representatives of the
Nak'azdli Band, Canada, and the ICC. The planning conferencewas devised by the Commission to
involve the parties to a daim where practicable in planning the inquiry, and also as a means of
settling claimswhenever possiblewithout theneed for aninquiry. Itisaninformal meeting convened
by Commission staff shortly after the inquiry begins. Representatives of the parties, usually with
their legal counsel, meet with the Legal and Mediation Advisor for the Commission to review and
discussthe claim, identify theissuesraised by the claim, and plan theinquiry onacooperative basis.

Following thisfirst meeting, Commission staff visited the Nak'azdli First Nation on October
19, 1995, to preparefor themoreformal community session, whichwasheld on November 21, 1995.
Asmentioned earlier, thecommunity session providesaunigue opportunity for membersof theFirst
Nation to speak directly to the Commissioners conducting the inquiry, based on their oral tradition,
regarding their rendering of events. The session is dways held & the First Nation, subject to
available facilities, and is attended by representatives of Canada, the First Nation, and the
Commission. Out of respect for the elders, and in recognition of the cultural vdues of First Nations,
elders and community members who address the Commissioners are not required to testify under
oath, nor is cross-examination permitted.

The day’s proceedings are recorded by a court reporter and result in atranscript for use by
the Commission and the parties in proceeding with the inquiry. The transcript serves a secondary
purpose in that it provides the First Nation with a written record of its history as it was
communicated to the Commission.

At the Nak'azdli Community Session the Commissioners heard from elders Betsy Leon,
Nicholas Prince, and Francesca Antoine. The elders explained that they were not aware of an
“exchange” of Aht-Len-Jees|R 5. Their account seems to contradict the words of Commissioners
Ditchburn and Clark that they wereacting to exchange Aht-len-Jees, since”[t]he Indianshaveasked
that thisexchange should be made,” asthe exchange between Commission Counsel and Elder Betsy
L eon attests.
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TESTIMONY OF ELDER BETSY LEON

Mr. Christoff: . . . Did you ever hear any stories or any information about IR 7A
being exchanged or being swegpped for Ahtlenjess?

Betsy Leon: Well, you know, what | could say is, like | said, the Indians didn’t
understand very much, and then this Indian Nation, DIA or whatever you call them
there, they explain, maybe they use big words to them and they don’t understand it.
They didn’t even know what’ s going on. This land used to be so preciousfor them,
you know, they useit very much all the time, and they didn’t know what happened,
what’ sgoing on, until later intheyears. And our Elders, nowthey all died. We'rethe
only ones that lived.

Mr. Christoff: Okay. But you've never heard about any exchange?

Betsy Leon: No. No.*

TESTIMONY OF ELDER NICHOLAS PRINCE
Elder Nicholas Prince, who was Chief at Nak'azdli in 1967, also stated that not much was or is
known about the exchange of reserves. He did, however, confirm the use of Aht-Len-JeesIR 5 as

a hay meadow:

Mr. Christoff: . . . [W]hat use did the band put to Ahtlenjees?

Nicholas Prince: . . . [T]here was a big garden growing in there. . . (continuing). . .
it was used for hay and vegetables. . .*®

Elder Prince reiterated that the exchange of reserves went largely unknown by anyone at
Nak'azdli. When asked by Commission counsel if he knew “why Nak'azdli stopped using
Ahtlenjees,” hereplied:

a7 Indian Claims Commission, Nak'azdli First Nation Community Session, Transcript of Proceedings,

November 21, 1995, pp. 16-17.
48 Indian Claims Commission, Nak'azdli First Nation Community Session, Transcript of Proceedings,
November 21, 1995, pp. 21-22.
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What happened with that was when that was taken away under the
McKenna/McBride Commission, one resarve up in Nehoonli, #7, or one of them,
anyway, was given to uswhen that wastaken away. And there was no reason why it
was exchanged except that it was good agricultural land.”*

Mr. Christoff: Isthere any information which you havethat you gained from either
your elders or other people in the community which may — tha there was any
information about an exchange for IR 7A and IR 5 within the community; did
anybody ever talk about anything likethat?

Nicholas Prince: | don’t know. | never hardly ever talk about it.*°
Later Mr. Prince continued:

[ITnrespect of why reserveswere cut off from our reserve lands, we do not know why
they were taken back . . . the cutoff of these reserves somewhat madeit difficult for
our people to continue our traditional practices, because these lands were very
important to our people. . .">

Canadareconsidered itsposition in light of the statements of these elders, and has obviously
concluded that the request for an exchange of land Commissioners Ditchburn and Clark relied upon

was false.

49 Indian Claims Commission, Nak'azdli First Nation Community Session, Transcript of Proceedings,

November 21, 1995, pp. 22-23.
50 Indian Claims Commission, Nak'azdli First Nation Community Session, Transcript of Proceedings,
November 21, 1995, p. 27.
51 Indian Claims Commission, Nak'azdli First Nation Community Session, Transcript of Proceedings,
November 21, 1995, p. 33.



PART V
CONCLUSION

The statements of these elders motivated Canada to reverse its original position and to offer to
negotiate the Nak’azdli claim if the Nak'azdli First Nation would agree to put the Indian Claims
Commission process in abeyance® The Nak'azdli Band Council agreed to accept Indian Affairs
offer of negotiations within the fast-track framework.>

Canada has acknowledged that its offer to negotiate the Nak'azdli claim resulted from
statementsmade by the elders at thecommunity session. Thisopportunity for community members
to speak directly to the Commissioners and to representatives of Canada, is unique to the Indian
Claims Commission inquiry process. The success of this claim reinforces the need tocontinue with
the distinctive information-gathering stage that the community sessionhasto offer. It has proven to
be a means of supplementing an existing historical written record with the oral tradition of First

Nation communities and, in thisinstance, has resulted inan accepted claim.

For THE INDIAN CLAIMS COMMISSION

CaroleT. Corcoran Aurélien Gill
Commissioner Commissioner

52 John Hall, Research Manager, Specific Claims, Office of Native Claims, to Chief Prince, January

16, 1996, (ICC file 2109-20-01).
53 Chief Harold Prince to John Hall, Research Manager, Specific Claims, Office of Native Claims,
January 31, 1996 (ICC file 2109-20-1), included at Appendix D.



APPENDIX A

THE NAK'AZDLI FIRST NATION INQUIRY

Decision to conduct inquiry September 22, 1995
Notice sent to parties September 25, 1995
Planning conference September 13, 1995
Community session November 21, 1995

The Commission heard from the following witnesses: Betsy Leon, Nicholas
Prince, and Francesca Antoine. The session was held at Nak'azdli First Nation.

Canada’ s offer to negotiate January 16, 1996

Nak'azdli First Nation’s acceptanceto negotiae January 31, 1996




APPENDIX B
THE RECORD OF THE INQUIRY

The formal record for thisinquiry comprises the following:

. Documentary record (1 vdume of documents and annotated index)
. 1 Exhibit at community session

. 1 Exhibit submitted after community session

. Transcripts (1 volume)

The report of the Commission and letter of transmittal to the parties will complete the record for
thisinquiry.
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Spesltic Claims Wast

H""' IL:‘E:T; F,_-T:::E‘_,:hum gﬁgzmglaqﬁn G50 \West Geargen Stroct, Snite 2600
PO, Box 11602, Vancouer, BC WEE 4MA
Talbi] G86-3711 Fax 604 éG6-0535
WITHOUT PRETUDICE
Mprdn G
.Tauuar_'r' I'I:'l, Lo bl fown sMemen
BWE2G0MBCe14-C2
g " .
Chief Harald Prince
Mak'Axdli Firac Matian
Dax 1320

FOET ST, JAMES, B.C. V0l 1RO
Dicar Chicf Frinos:

Feegrarding the Mak® Azdli First Mation's specifie cliim conceming LE. Moo § (Ahtdeniees),
we bive reconsilered our pasition an this claim 28 2 pesult of additional information et
has core (0 our attemion through the Indian Specific Claims Commission ingquiry, and, in
perticular, the ofal evidencs from thres band clders ac e commmunity sassion on
Morrember 21, 1905,

Having considered this additional evidence carefully in the context of this claim and
reviewed all other aspocts of the claimy, we are now of the visw thai the band has
dempastraied diat a0 oulsianding lawdul ohligatkon axiss within the mesnding of the
Specific Claims Policy,

Az 8 reault of this review, we jre willing to recommend to our Minister chac this claim, e
accepied for nepotiation veder the Gevemment of Canada's Specific Claims Policy, oo s
fast-track basis, if the BEand 5 willing 10 put the Indian Specific Claims Commission
process o abeyance while negoiations are underway,

Elnder the terms of this offer, Compenzation for tye band's Ioss of 1R Mo, 5 woald be
Lased en Compensation Criterion 3. This criterion provides foc eitdier the rem of the
lands or thi payment of the current, unimproved value of the Jands, znd, where it can be
established, an amoung based oa the p=d boes of wse of the lands. Compeasation Criteda &,
2, and 10 will aleo apply. AS pad of the settlement, the Gowernment of Carads will
require an indemmity and final release ensuzing tiat the issues in this claim canno be
reopened. Inoaddition, to ensune finaline of this ¢laim, a formal, absolute surrender of
these lands according o the Judiar Ao may also be required.

1 apd the Department of Justice lepal represencatives oo this ¢laim, "i.F;in;m;l;.. Cox ard Bouce
Betker, are availzble to mest with you, your council, and wour legal advizors amd the
Indian Epecific Clzims Commission to disenss this offee in moce deail, if you would like,

)

1+1
- [ 3
Canada e e
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HIE
and (o pgree on the noxt steps in the process. IF you also think that such 3 meeting would
be useful, please five me a call. My telephons number iz GG5-528,

'];]'5'";3 Jedter b= wrillen an a “without prejudice” basis and is not an admission of facz ar
liability by U Crown. In the ¢vent that this matter becomes the subject of litigation, the
Grovernment of Canada ressrves the tght o plead a1l defences available 1o il

Sincerely,

Dr. Joha L., Hall
Besearch Manaper - E.C. and Yukon

cc: Eric Weoodhouse, Cook Foberts
Kathlzen Lickers, Indian Specific Claims Commissian
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NAK'AZDL] BAND COUNCIL

P02, Box 1325, Fosr S James, 0.2, WOl 1R
Telephone S-T171
Fax BRO-BEG

Januwary 31, 1996

JoliaHall

Spe ig Lamy Claims West

S50 rmmt Omofgle BEraokb, Suite ZEOQQ
P.O. max L1GO:

Vancoouwgy, B.O,

YEE 4% .

Fax: § 604) 566%- 6516

bear Dr. Hall,

We thank you for yeur letter of January 16, 1996 regarding Aht-
Len=Jeaes I R, 25,

He are impresszed by wour Doparéments recognition of the
contribution of out elders to the fact base aarreunding tha
alienation &f JI.E. #5, &nd wish te accept your offer of
negotiations within the East-epack proeess, He wish bto commepncs
theoe negetiations as soon ag pogsible, To mike arrangament= fap
the meeting please contect either myself, or our negobtiator Cinda
Vanden Berg. He would prefer to have the szessicns at WNak'azdli.

Sincerely,

NAK'AIGDLI BAHD COUNCIL

CH:EF BERROLD PRINCE

HE/ pmp

.. Erie Hoodhouse
Linda Yanden Eerg

Ry Chi L Fm



