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EXECUTIVE SUMMARY

BACKGROUND

In September 1912 an agreement was negotiated between representatives of both the federal and
British Columbiagovernmentsto establishthe Royal CommissiononIndian Affairsforthe Province
of British Columbia (the M cK enna-M cBride Commission). The Commission had power, subject to
approval from the two levels of government, to adjust the acreage of Indian reserves in British
Columbia. Aspart of itsoperations, the Commissiontravelled throughout the province meeting with
representatives from the varioustribes and bands.

On Monday, June 1, 1914, the McK enna-M cBride Commission met with representatives of
the principal tribes of the Kwawkewlth Nation. It quickly became apparent that the tribes were not
adequately prepared for the meeting. Several of the Chiefs stated that they had received the plans of
their lands only ashort time earlier. The Chairman of the Commission noted that the plans had been
lyinginthe office of theIndian Agent, W.M. Halliday, who had failed todistribute them to thetribes
as he ought to have done.

Thefollowing day, the Commission met specifically with the Nimpkish Band (now known
asthe’'NamgisFirst Nation). Chief L ageuse submitted seven applicationsfor additiond reservelands
(later numbered 72 through 78). Included in these applicationswasarequest for 100 acresinthearea
around Woss (Application 73), threelargeislandsin the Plumper | sland group (Application 76), and
all of theislandsin the Pearse Island group (Application 77). These three applications are at issue
inthisinquiry.

On June 24, 1914, the Commission met separately with Agent Halliday in Victoria, where
he was asked to provide his recommendations in relation to the land applications from the
Kwawkewlth Agency. With regard to the seven applications put forward by the Nimpkish Band,
Agent Halliday recommended “ that the application for Plumper | slandsbe granted, with amaximum
allowanceof 100 acres,” and “that the smaller |slands of the[Pearse] group, lying ontheeastern side
and containing fifty or sixty acres be granted.” He also recommended that 500 acres of Application
72 (extension of Indian Reserve 3) be granted, although he noted that the land was apparently
covered by atimber limit. Agent Halliday recommended that the remaining four applications be
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rejected. With respect to Application 73 at Woss, Agent Halliday stated that “the land was so
isolated that it would never be used.”

A few months later, in October 1914, the Commission dispatched Mr. Ashdown Green,
variously described as technical officer and surveyor to the Commission, to Alert Bay. He visited
both the Plumper and Pearse Island groups in one day and, in his report, provided detail sregarding
the most southwesterly island of the Plumpe group, containing “about 70 acres,” and the most
northeasterly island of the Pearse group containing “about 60 acres.”

By the summer of 1915 it was apparent to the Commission that much of the land requested
by the Kwawkewlth tribes was alienated and unavailable. As a result, the Secretary to the
Commission wroteto Agent Halliday on July 28, 1915, asking him if he wished to reconsider some
of the applicationsthat he had originally rejected. Agent Halliday responded that, since Applicaion
72 had been rejected, he strongy recommended that the Nimpkish be given all the Pearse Islands,
except the large island lying to the southwest of the group.

The Commission issued its final report on Indian affairs in British Columbia on June 30,
1916. It allowed Applications 76 and 77 in part and ordered the creation of two new reservesforthe
“Nimkeesh Tribe”: Ksui-la-daslsland, the southwesterly island of the Plumper group, containingan
areaof approximately 70 acres; and Kuldekduma lsland, the most northerly of the Kuldekduma or
Pearse group, containing an area of approximately 60 acres. The Commission rejected Application

73 at Woss on the ground that it was “not reasonably required.”

ISSUES BEFORE THE COMMISSION

Fiduciary Duty

1 Did Indian Agent Halliday owe a fiduciary duty to the Band in relation to his
recommendationsto the M cK ennaM cBride Commission respectingthe Band’ sapplications
for additional reserve lands? If so, did he breach that duty in reldion to:

a) Application 73
b) Application 76
C) Application 77
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2 Did the McKenna McBride Commission or its agent Ashdown Green owe afiduciary duty
to the Band in relation to their deliberations and investigations with respect to the Band's
applications for additional reserve lands? If so, did they breach that duty in relation to:

a) Application 73
b) Application 76
C) Application 77

Negligence

3 Did Indian Agent Halliday owe aduty of careto the Band in relation to hisrecommendations
to the McKenna McBride Commission respecting the Band's applications for additional
reserve lands?

4 If so, was Indian Agent Halliday negligent in failing to fulfil that duty in relation to:

a) Application 73
b) Application 76
C) Application 77

5 If Indian Agent Halliday was negligent, did hisactions or inaction cause the loss of thelands
sought by the Band pursuant to:

a) Application 73
b) Application 76
C) Application 77

Specific Claims Policy

6 Doesthisclaim fit withi n the par ameters of the Specific Cla ms Policy?

CONCLUSIONS
Issue 1l

Fiduciary Duty prior to the McKenna-McBride Hearings
Prior to the McKenna-McBride hearings, Agent Halliday had a fiduciary obligation to prepare the
Band for the process by providing basic information and advice. A failure to do so was a breach of
that obligation. We are mindful, however, that the M cKenna-McBride Commission was unwilling

or unable to recommend lands that were already alienated. Theefore, if all aternative lands were
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alienated, the Band probably would not have fared any better in the process even if Agent Halliday
had provided basic information and advice.

Bearing in mind the constraints on the McKenna-McBride Commission with respect to
alienated lands, we propose the following guidelines for determining whether or not the Band has
avalid specific claim against Canadaasaresult of the Indian Agent’ sconduct prior to the McK enna-
McBride hearings. In our view, the Band has avalid specific daim if it can establish aprima facie
case that (1) the Indian Agent failed to prepare the Band for the McKenna-McBride process; (2)
unalienated lands were available which the Band could have applied for; and (3) the lands were
reasonably required by the Band. If these conditions are satisfied, it should be presumed that the
Commission would have alotted the lands as additional reserve lands. Although the presumption
is rebuttable, the onus should be on Canada to demonstrate on a balance of probabilities that the
McKenna-McBride Commission would not have allotted the lands as additional reserve landsif the
lands had been requested by the Band.

In the circumstances of this claim, we are satisfied that Agent Halliday failed to disclose
material information and toprovide basic adviceto the NimpkishBandto assist it inits preparations
for the McKenna-McBride hearings. Although this information was readily available to Agent
Halliday and would not have been an onerous task on his part, he offered little or no information to
the Band to assist it during thisimportant process. This failure was evident from the words of bath
Chief WillieHarris, at the general meeting of the principal tribeson June 1, 1914, and the Chairman
of the McKenna-McBride Commission, who noted that the plans of the Chiefs’ lands were “lying
in the office of the Indian Agent who failed to distribute them . . . as ought to have been done.”

We are also satisfied that additional lands were reasonably required by the Band. Compared
with a per capitaaverage of 14.03 acres for the Kwawkewlth Agency as awhol e, the Nimpkish had
aper capitaaverage of only 4.2 acres, even after receiving 70 additional acresin the Plumper Island
group and 60 additional acresin the Pearselsland group. Considering that the Nimpkish Band “was
one of thefew in the Agency inareasing numerically . . . and required room for expansion,” it seems
reasonabl e to conclude that the Band was left with insufficient lands.

It is unclear, however, whether there were unalienated lands available in 1914 which the

Band could have applied for. Since, on the evidence before us, the Band has not established aprima
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facie casethat such landswereavailable, in ourview it has not esteblished that it hasavalid specific
claim on this basis. If supplementary research can confirm that such lands were available in 1914,
it should be presumed that the McKenna-McBride Commission would have allotted additional
reserve lands. Although itis not clear how much land the Commission would have allotted to the
Band in 1914, thisisamatter which could provide avalid basis for negotiations under the Specific

Claims Padlicy.

Fiduciary Duty during the McK enna-M cBride Hearings

During the McKenna-McBride hearings, Agent Halliday had a fiduciary obligation to provide
reasonableand well-informed recommendations tothe Commission. In our view, Agent Halliday’s
failureto consult with the Band and make appropriate investigationsinto its present and future land
needs constitutes abreach of the Agent’ sfiduciary obligation. As before, however, we are mindful
that the McKenna-McBride Commission was unwilling or unable to recommend lands that were
aready alienated. Wetheefore proposethefollowing guidelinesfor determining whether or not the
Band has avalid specific claim againg Canada as areault of the Indian Agent’s conduct during the
McKenna-McBride hearings. The Band has avdid specific clam if it can establish aprima facie
case that (1) a reasonable person acting in good faith would have provided a different
recommendation to the Commission than that provided by the Indian Agent if that person had
consulted with the Band and made other appropriate investigations; and (2) the relevant lands were
unalienated. If these conditions aresatisfied, it should be presumed that the Commissionwould have
allotted some or al of the lands encompassed by that different recommendation, providing that the
lands were reasonably required by the Band. The onusis on Canada to rebut the presumption on a
balance of probabilities.

On the basis of the evidence before us, we are of the view that, if Agent Halliday had
consulted with the Band before making his recommendations to the Commission, he would have
discovered that all the lands encompassed by Application 76 (the Plumper Islands) and Applicaion
77 (the Pearselslands) wereactively used by the Band and were of importanceto them. Wetherefore
find that areasonable person actingin good faith would have recommended for reserve statusall the

islands requested by the Band. According to the notations made by the Commission, all the lands
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encompassed by Application 76 were* open and available.” Accordingly, it should be presumed that
the Commission would have alotted some or all of the two Plumper islands that were not included
initsfinal decision. The Commission’ s notationswith respect to Application 77 state that the lands
were “partially open and available.” Again, the Band has not provided sufficient evidence that the
particular lands sought in its specific clam in relation to Application 77 were undienated. Thisis
anecessary precondition beforeit can be presumed that the Commission would have allotted some
or al of the landsas additional reserve lands.

The situation with respect to Application 73 (Woss) is more complex. Given the evidence
of Chief Lageusethat the areaaround Woss had not been used for anumber of years, we can seewhy
a reasonable person acting in good faith might have made the same recommendation as Agent
Halliday if it was absolutely clear that the Commission would allot the lands sought under
Application 72 to extend the area of Indian Reserve 3. However, this outcome was not at all clear,
since the lands requested under Application 72 were covered by atimber limit. The area around
Woss was an old village site, important for food gathering and trade, and significant in terms of
‘Namgis culture and traditions; it is areasonable likelihood that the Band would have used the area
sinceit was unableto obtan the lands sought under Application 72. Therefore areasonableperson
acting in good faith would have recommended Application 73 at Wossin addition to, or at least in
the alternative to, Application 72. However, it is unclear whether the lands encompassed by
Application 73 were unalienated. If it can be shown that the lands were unalienated, it should be

presumed that the Commission would have allotted some or all of them as additional reserve lands.

Fiduciary Duty after the McKenna-McBride Hearings
When the McK enna-M dBride Commission reurned to Agent Halliday after the hearings and asked
if hewished to reconsider his opinion with regardto any of the applications he had not endorsed, we
are of the view that Agent Halliday had, at the very least, the same fiduciary obligation as he had
during the hearings; that is, he had afiduciary obligation to provide reasonable and well-informed
recommendations to the Commission.

In the circumstances of this claim, Agent Halliday knew at the time he was making his

revised recommendations that the Commission was unwilling or unable to allot the lands
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encompassed by Application 72. Since Agent Halliday believed that the Band required room for
expansion, areasonabl e person would have attempted to match as closely aspossiblethelost acreage
from Application 72 (500 acres). In terms of theBand’ s origind applications, thisacreage woud
have required a revised recommendation that included all or most of Applications 73, 76, and 77,
depending on the total acreage in the Plumper and Pearse Island groups. Therfore, it should be
presumed that the Band has avalid claim for negotiation with respect to Application 76 since the
landswere“open and available.” The same should be presumed with respectto Applications 73 and
77 if the Band can provide evidence that the lands sought in its specific claim were unalienated.

It is unnecessary for us to decide whether Agent Halliday was restricted to the origina
applications of the Band whenhe made hisrevised recommendations for any such restriction would
simply return usfull circleto hisobligation to prepare the Band for the process. If theBand had been
properly prepared for the process and had asked for more avail ablelands, Agent Halliday would have

had alarger land base from which to make his revised recommendations.

Issue 2

Fiduciary Duty of the McKenna-McBride Commission and Its Agents

In Quebec (A.-G.) v. Canada (National Energy Board) (1994), 112 DLR (4th) 129 at 147 (SCC), Mr.
Justice lacobucci stated that “[t]he courts must be careful not to compromise the independence of
guasi-judicial tribunals and decision-making agencies by imposing upon them fiduciary obligations
which require that their decisions be made in accordance with a fiduciary duty.” Although
commissions of inquiry set up under Part | of the Inquiries Act (such as the McKenna-McBride
Commission) are not courts and are not, generdly speaking, quasi-judicia trbunals, there is
substantial support for the position that they are independent bodies. Therefore, in our view, the
reasoning of Mr. Justice lacobucci canlogically be extended toacommission such asthe McKenna-
McBride Commission. A ccordingly, wefind that the M cK enna-M cBride Commission and itsagent,
Ashdown Green, did not owe afiduciary duty to the Band.

Issues 3, 4, and 5

Negligence of Indian Agent Halliday
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Issues3, 4, and 5 all deal withthe First Nation’ salternative claim that Agent Halliday was negigent
in failing to protect and further the best interests of the Band. Given our findings and conclusions

with respect to fiduciary duty in Issue 1, we do not find it necessary to consider theseissues.

I ssue 6

Scope of the Specific Claims Policy

Aswe discussed at some length in our report into the Cormorant Iland claim of the 'Namgis First
Nation, in our view the four enumerated circumstances of “lawful obligation” on page 20 of
Outstanding Business are only examples of Canada s lawful obligations and are not intended to be
exhaustive. More specifically, Canada s fiduciary obligations are “lawful obligations’ within the
meaning of the Palicy.

Aswe seeit, aclam fallswithin the Specific Claims Policy if (1) it is based on a cause of
action recognized by the courts; (2) it is not based on unextinguished aborigina rights or title; and
(3) it allegesabreach of alegal or equitable obligation which givesriseto aclaim for compensation
or other relief within the contemplation of the Policy. If these conditions ae met, Canada should
consider the claim under the Policy in theinterests of avoiding protracted, costly, and adversarial
court actions.

Given our conclusion in Issue 1 that Agent Halliday breached hisfiduciary obligation to the
Band, we find that this claim fits within the parameters of the Speci fic Claims Policy.

RECOMMENDATIONS
Given our findingsand conclusionsas summarized above, we makethefoll owing recommendations

to the parties:

1 That the McKenna-M dBride Applications Claim of the "Namgis First
Nation, with respect to lands included in Application 76 only, be
accepted for negotiation under the Specific Claims Policy.

2 That the'NamgisFirst Nation’sdaimsrelated to Applications73and 77
not be accepted for negotiation under the Specific Claims Palicy.
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3

That the'Namgis First Nation and Canada conduct further research to
determine whether there were unalienated lands available which the
Band could have applied for during the 1914 McKenna-McBride
hearings. Specific research should also be conducted with respect to
lands included in Applications 73 and 77 to determine whether such
lands wer e unalienated and available. At therequest of the parties, the

Commission is willing to offer its assistance in the completion of
additional resear .



PART |
INTRODUCTION

In June 1914 representatives from the Nimpkish Band, now known as the 'Namgis First Nation,
attended hearings before the Royal Commission on Indian Affairs for the Province of British
Columbia(the M cK enna-M cBride Commission). The M cK enna-M dBride Commission wasjointly
created by the Government of Canada and British Columbiato resolve a number of disputes over
the allocation of Indian reserves in the province. During the McKennaMcBride hearings, the
Nimpkish Band presented seven applications for additional reserve lands. Of these seven
applications, four were rejected because they contained areasthat were aready alienated, twowere
approved in part, and one was rejected outright because it was deemed to have exceeded what was
reasonably required by the Band. All the applications were considered in light of the opinion of the
loca Indian Agent, Wil liam Halli day.

On September 3, 1987, Chief Pat Alfred submitted Band Council Resolutions for four
specific claimsto the Office of Native Claims (now the Specific Claims Branch of the Department
of Indian Affairsand Northern Devel opment). One of these claimsrelated to therejection, or partial
rejection, of three of the applications for additional reserve lands which the Nimpkish Band had
presented to the McK enna-McBride Commission in June 1914.* The First Nation contended that
Canada's officials owed a fiduciary obligation or duty of care in relation to the applications for
reserve land and that these duties were not properly discharged. As will be discussed more fully
below in Part |1, the relevant applications were numbered 73, 76, and 77.

On February 10, 1994, Nola Landucd, Specific Claims Negotiator, Indian and Northern
Affairs Canada, wroteto Stan Ashcroft, legal counsel for the First Nation, advising that Canadahad
decided to rejedt the claim:

Further to our recent discussions concerning the extent to which Canadais prepared
to negotiate the above claim based on the Nimpkish Band' s submissions, please be
advised that we are not prepared to recommend that Applications #76 & 77 be
accepted for negotiation. Canada' s position is that the evidence and submissions
provided are not sufficient to establish that Canada breacheditslawful obligation to
the Band regarding these Applications.

! Chief Pat Alfred, Nimpkish Band Council, to Manfred Klein, Negotiator, Specific Claims, Office

of Native Claims, September 3, 1987 (ICC Documents, p. 217).
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Asyou are aware, we were willing to accept Application 73 for negotiation
onalimited basisif the acreagereferred to in application 73 wereavailablewhen the
M cK ennaM cBride Commission was making its decisions. Our subsequent research
indicates that these lands were not available at that time.

However, we are prepared to review any further evidence which the Band
may wish to present indicating that the Band would have proposed alternative
availablelandsto the Commissionin lieu of the Application 73 lands. | must advise
you, however, that without further evidence, we are dso rejecting Application 73.

By letter dated November 4, 1994, Mr. Ashcroft, on theinstructionsof the Chief and Council
of the 'Namgis First Nation, submitted the “McKema-McBride or Royal Commission Specific
Claim” to the Indian Claims Commission (ICC) “for appeal purposes.”® A planning conference was
held on January 31, 1995, followed by the Commissioners' review of the request in early March
1995. OnMarch 3, 1995, Commission Co-Chairs Daniel Bellegarde and JamesPrenticewroteto the
Chief and Council of the First Nation, the Honourable Ron Irwin, Minister of Indian and Northern
Affairs, and the Honourable Allan Rock, Minister of Justice and Attorney General, advising that the
Commissioners had agreed to condud an inquiry into Canada’ s rejection of the clam.*

For clarification, the | CC hasaready conductedaseparateinquiry into the Cormorant Island
claim of the'Namgis First Nation.® That claim dealt with an 1880 reserve allotment encompassing
almost thewholeof Cormorant Island. In that inquiry, we concluded that Canada had an outstanding
lawful obligation to the 'Namgis First Nation as aresult of its failure to refer the province's
disallowance of the reserve alotment to a judge of the British Columbia Supreme Court for a
determination of theissue. In thisinquiry, we are asked to consider whether Canada has a separate
outstanding lawful obligation as aresult of certain eventsthat transpired several years later during

the investigations and deliberations of the McKenna-McBride Commission.

2 Nola Landucci, Specific Claims N egotiator, Indian and N orthern Affairs Canada, to Stan Ashcroft,

February 10, 1994 (ICC D ocuments, p. 218).

8 Stan H. Ashcaroft to Kim Fullerton, Chief Legal Counsel, Indian Claims Commisson, November 4,
1994 (ICC file 2109-05-1).

4 Daniel Bellegarde and Janes Prentice, Co-Chairs, to Chief and Council, Nimpkish Indian Band,
and to the Ministers of Indian and Northern Affairs and Justice, March 3, 1995 (ICC file 2109-05-1).

5 The findings and recommendations of the Commission in regard to this claim are set out in the
report entitled 'Namgis First Nation Report on Cormorant Island Inquiry (March 1996).



‘Namgis — McKenna-McBride Applications Inquiry Report 3

MANDATE OF THE INDIAN CLAIMS COMMISSION
The mandate of the | CC to conduct inquiries pursuant to thelnquiries Act is set out inacommission
issued under the Great Seal to the Commissioners on September 1, 1992. It directs:

that our Commissioners on the basis of Canada’s Specific Claims Policy . . . by
considering only those matters at issue when the dispute was initially submitted to
the Commission, inquire into and report on:

a) whether aclaimant has avalid claim for negotiation under the Policy
where that claim has already been rejected by the Minister; and

b) which compensation criteria apply in negotiation of a settlement,
where a claimant disagrees with the Minister’ s determination on the
applicable criteria®

This is an inquiry into the rejected claim of the 'Namgis First Nation, formerly known as the

Nimpkish Indian Band.

THE SPeciFic CLAIMS PoLicy
The ICC is directed to report on the vdidity of rejected claims “onthe basis of Canada’ s Specific
Claims Policy.” Tha policy is set forth in a 1982 booklet published by the Department of Indian
Affairsentitled Outstanding Business: A Native Claims Policy — Specific Claims.” Unlessexpressly
stated otherwise, references to the Policy in this report are to Outstanding Business.

Although the ICC is directed to look at the entire Specific Claims Policy in its review of
rejected claims, legal counsel for Canada drew our attention to three passages in particular.® First,

the opening sentence in Outstanding Business:

The claims referred to in this booklet deal with specific actions and omissions of
government as they relate to obligations undertaken under treaty, requirements

6 Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27,
1992, amending the Commission issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1991, pursuant to
Order in Coundl PC 1991-1329, July 15, 1991.

7 Department of Indian Affairs and Northern Development (DIAND), Outstanding Business: A
Native ClaimsPolicy — Specific Claims (Ottawa: Minister of Supply and Services, 1982) [hereinafter cited as
Outstanding Business].

8 Submissions on Behalf of the Govemment of Canada, September 6, 1995, pp. 11-12.
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spelled out in legislation and responsibilities regarding the management of Indian
assets’

Second, the definition of the term “specific claims” on page 19 of the Policy:

Asnoted earlier the term “ specific clams’ refersto claims madeby Indiansagainst
the federal government which relate to the administration of land and other Indian
assets and to the fulfillment of Indian treaties!®

Third, the discussion of the concept of “lawful obligation” on page 20:

The government’ s policy on spedfic claimsisthat it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

1) The non-fulfillment of atreaty or agreement between Indians and the
Crown.

i) A breach of an obligation arising out of the Indian Act or other
statutes pertaining to Indians and the regulations thereunder.

i) A breach of an obligation arising out of government administration
of Indian funds or other assets

iv)  Anillegal disposition of Indian land."*

It is Canada s position that this claim does not fall within the scopeof the Specific Clams
Policy. We will addressthisissuein Part IV below.

THE COMMISSION'S REPORT

Thisreport setsout our findings and recommendations to the First Nation and to Canada. Part |1 of
the report summarizesthe facts disclosed in the inquiry and the historicd background for the claim;
Part 111 setsout therelevant legal i ssues addressed by the parties; Part IV contains our analysis of the

facts and the law; and Part VV provides a succinct statement of our findings and recommendations.

Outstanding Business, 3.
Outstanding Business, 19.

Outstanding Business, 20.
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Asin the Cormorant Island inquiry, we wish to thank legal counsel for the First Nation and
for Canada for their assistance throughout the inquiry process, and we also wish to express our

sincere gratitude to the peopl e of the 'Namgis First Nation for their hospitality during our visit to
their community.



PART II
THE INQUIRY

In this part of the report, we examine the historical evidence relevant to the claim of the 'Namgis
First Nation. Our investigation into this claim included the review of one volume of documents
submitted by the partiesaswell as several exhibits and supplementary submissions. In addition, the
|CC held an information-gathering session in the community of Alert Bay, British Columbia, on
April 20 and 21, 1995, where we heard evidence from six witnesses. On September 20, 1995, legal
counsel for both parties made oral submissions in Vancouver, British Columbia. Details of the
inquiry process and the formal record of documentsand evidence considered in thisinquiry can be

found in Appendix A.

THE CLAIMANT AND THE CLAIM AREA

The people of the 'Namgis First Nation are part of the Kwakwakawakw, which isthe Kwak'wala
language group.” Their traditional territory is on the northeastern coast of Vancouver Island,
bounded by the watershed of the Nimpkish River and the adjacent marine environment. This
particular claim relates to lands in the Plumper and Pearse Island groups and in the area around
Woss. Map 1 on page 8 shows the relevant area of British Columbia and identifies a number of
specific sites tha are of particuar importance inthis claim.

The 'Namgis First Nation has historically, been referred to by several names, including
Nimkeesh, Nimkish, and Nimpkish. In their written and oral submissions, legal counsel for both
parties referred to the claimant predominantly as the “Band” rather than the “First Nation.” These
termswill be used interchangeably throughout this report depending on the context. However, once
again, we wish to emphasize and acknowledge that the claimant is now known asthe 'Namgis First
Nation.

12 Robert Galois, Kwakwaka'wakw Settlements, 1775-1920: A Geographical Analysis and Gazetteer

(Vancouver: UBC Press, 1994), 14.
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HisTORICAL BACKGROUND

Apart from small areas of land in the northeast corner of the province and around Victoria on
Vancouver Island, no major treaties have been signed with the First Nations of British Columbia.
The absence of treaties has contributed to British Columbia slong and, at times, contentious history
in relation to the allocation of reserve lands. Even before the turn of the century, differences of
opinion over the needs of the province's native population strained relations between British
Columbiaand Canada. Asaresult, anumber of joint commissionswere created, each with the hope
that it would be able to find a solution to what wastermed the “Indian land question’ in British
Columbia.

The first Indian Reserve Commission was created in 1875 and was a response to the
acrimony over Indian issues that had evolved since British Columbia s union with Canadain 1871.
When representatives from British Columbianegotiated the colony’ sentry into Confederation, they
argued for the inclusion of a special clause in the Terms of Union which would ultimately have a
long-lasting impact on the evolution of Indian land policy in thenew province. Thisclause, Article
13, stated:

13. The charge of the Indians, and the trusteeship and management of the
lands reserved for their use and benefit, shall be assumed by the Dominion
Government, and apolicy asliberal asthat hitherto pursued by theBritish Columbia
Government shall be continued by the Dominion Government after the Union.

To cary out such policy, tracts of land of such extent asit has hitherto been
the practice of the British Columbia Government to appropriate for that purpose,
shall from time to time be conveyed by the Local Government to the Dominion
Government in trust for the use and benefit of the Indians on application of the
Dominion Government; and in case of disagreement between the two Governments
respecting the quantity of such tracts of land to be so granted, the matter shall be
referred for the decision of the Secretary of State for the colonies.

Given the ambiguous wording contained in Article 13, it ishardly surprising that the Indian
land question would prove to be one of the more contentious issues between the two levels of

government. The dominion government sought to have reserve size set at an average of 80 acresper

13 RSC 1985, App. Il, No. 10, in Jack W oodward, Native Law (Scarborough: Carswdl, 1994), 234-

35.
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family, while the province fought tolimit the acreage to 10 acres per family —an amount, it argued,
that continued its “liberal” pre-Confederation policy. Ultimatey, the two levels of government
agreed on a compromise figure of 20 acres per family but, when the province insisted that this
amount apply onlyto future reserves, thefragile agreement collapsed.* In 1875, acting on aproposal
put forward by William Duncan, an influential missionary based in Metlakatla, Canadaand British
Columbia agreed to the formation of a Joint Reserve Commission to address the matter of Indian
reserve alotment in British Columbia. The original Joint Reserve Commission consisted of three
members, but it was soon dissolved. In its stead, G.M. Sproat was appointed sole Reserve
Commissioner in 1878."°

Commissioner Sproat visited the Nimpkish in 1879. On January 2, 1880, heissued aMinute
of Decision reserving almost thewhol e of Cormorant 1sland (an areacomprising approximately 1500
to 1600 acres of land) for their use. The reserve allotted by Commissioner Sproat met with
considerableopposition and was disallowed by the provincial government.'® In the autumn of 1884
his successor, Commissioner Peter O’ Reilly, travelled to Cormorant I1sland to review the Band's
need for reserve land. In Minutes of Decision dated October 20, 1884, Commissioner O’ Reilly
allotted two reserves on Cormorant Island. Thefirst was at Alert Bay, comprising 50 acres, and the
second was asmall graveyard, comprising two acres, located closeto thereserve at Alert Bay. This
allotment gave the Nimpkish atotal reserve acreage of 52 acres

Commissioner O’ Rellly visited the Nimpkish again in 1886, at which time he allotted an
additional three reserves. By Minutes of Decision dated September 21, 1886, heallotted:

IR3: Cheslakee, areserve of 335 acressituated at the mouth of the Nimkeesh River, Broughton
Strait.

IR4: Ar-ce-wy-ee, areserve of 42 acres situated on the | eft bank of the Nimkeesh River, about 2
1/2 miles from its mouth.

14 Robin Fisher, Contact and Conflict, 2d ed. (Vancouver: UBC Press, 1992), 182-83; Peter A.

Cumming and Neil H. Mickenberg, eds., Native Rights in Canada, 2d ed. (Toronto: General Publishing, 1972), 183.

5 Robin Fisher, Contact and Conflict, 2d ed. (Vancouver: UBC Press, 1992), 188-94.

16 See Indian Claims Commission, ‘Namgis First Nation Report on Cormorant Island Inquiry (March

1996), for an examination of the facts and issues involvedin that claim.



10 Indian Claims Commission

IR5: O-tsaw-las, areserve of 50 acres situated on the right bank of the Nimkeesh River, 1/2 mile
from the outlet of Karwutseu Lake.”

The Indian Reserve Commission remained in operation until 1908, at which time its work was

brought to an abrupt halt by the province!®

M cK enna-M cBride Commission
In the period after the province's decision to withdraw from the Reserve Commission process,
pressure continued to mount for afull and proper settlement of the controversy surrounding Indian
land rights. It was finally decided that a Royal Commission would be the best method of finding a
solution acceptable to both levels of govemment.” The resulting commission was based on an
agreement negotiated in 1912 between JA .J. McKenna, Specid Commissioner gppointed by the
dominion government to investigate the condition of Indian Affairsin British Columbia, and the
Honourable Sir Richard McBride, Premier of British Columbia.

The purpose of the McKenna-McBride Agreementwas “to settle all differences between the

Governmentsof the Dominion and the Provincerespecting Indian landsand Indian Affairsgenerally

e P. O'Reilly, Indian Reserve Commissioner, Minutes of Decision, September 21, 1886. There are

discrepancies between the acreage figures set out in Commissione O’ Reilly’s Minutes of Decision and the figures
appearing in subsequent documentation. The 1913 Schedule of Indian Reserves ligs the following acreage figures
for the five reserves:

Alert Bay . . . 46.25 (acres)
Burial ground . . .1.87
Ches-lakee . .. 302.87
Ar-ce-wy-ee. .. 41.30
O-tsaw-las . .. 53.25

a b wWwNPE

These figures are consistent with those confirmed in the Minutes of Decision of the Royal Commisson on Indian
Affairs for the Province of British Columbiaon August 14, 1914. See, Minutes of Decision, Royal Commission on
Indian Affairs for the Province of British Columbia, August 14, 1914 (ICC Documents, p. 163).

18 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 227.

19 Robert E. Cail, Land, Man, and the Law: The Disposal of Crown Lands in British Columbia,
1871-1913 (Vancouver: UBC Press, 1974), 232-34.
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in the Province of British Columbia.” % It was proposed that the Commission be composed of five
members: two commissioners named by Canada, two commissioners named by British Columbia,
and one chairman selected by the four named commissioners. The powers of the Commission in

relation to the settlement of land issues were defined as follows:

2. The Commission so appointed shall have power to adjust the acreage of
Indian Reserves in British Columbiain the following manner:

(a) At such places as the Commissioners are satisfied that more land is
included in any particul ar Reserve as now defined than isreasonably required for the
use of the Indians of that tribe or locality, the Reserve shall, with the consent of the
Indians, as required by the Indian Act, be reduced to such acreage as the
Commissioners think reasonably sufficient for the purposes of such Indians.

(b) At any place at which the Commissioners shall determine that an
insufficient quantity of land has been set aside for the use of the Indians of that
locdity, the Commissioners shall fix the quantity that ought to be added for the use
of such Indians. And they may set aside land for any Band of Indians for whom land
has not already been reserved?

With regard to the creation of reserves, the Agreement called for the provinceto “take dl such steps
as are necessary to legally reserve the additional lands which the Commissioners shall apportion to
any body of Indians.”# As an interim measure to assist the Commissionesin their task, section 8

of the Agreement provided:

8. Until the final report of the Commisson is made, the Province shall
withholdfrom pre-emption or saleany landsover which they have adisposing power
and which have been heretofore applied for by the Dominion as additional Indian

0 McKenna/McBride Memorandum of Agreement, September 24,1912 (ICC Documents, pp. 47-

48). See also the preamble of theIndian Affairs Settlement Act, SBC 1919, c. 32, and The British Columbia Indian
Lands Settlement Act, SC 1920, c. 51.

21 McKenna/McBride Memorandum of Agreement, September 24,1912 (ICC Documents, pp. 47-
48).

McKenna/McBride Memorandum of Agreement, September 24,1912 (ICC Documents pp. 47-
48).
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Reserves or which may during the sitting of the Commission, be specified by the
Commissioners as lands which should be reserved for Indians. . . 2

The McKenna-McBride Agreement was formally approved by afederd Order in Council
dated November 27, 1912, subject to the further provision that:

notwithstanding anything in the Agreement contained, the acts and proceedings of
the Commission shall be subject to the approval of the two Governments, and that
the Governments agree to consider favourably the Reports, whether final or interim,
of the Commission, with aview to give effect, as far as reasonably may be, to the
acts, proceedingsand recommendations of the Commission, and totakeall such steps
and proceedings as may be reasonably necessary with the olject of carrying into
execution the settlement provided for by the Agreement in accordance with itstrue
intent and purpose.?*

A concurrent provincial Order in Council was issued on December 31, 19125

After an initial period of organizaion, the Royal Commission on Indian Affairs for the
Province of British Columbia also known as the McKenna-McBride Commission, travelled
throughout the province meetingwith representativesfrom all the varioustribes and bands. At these
community meetings, the Commissioners explained the object and scope of the Commission and
heardthelndians' viewsontheir land requirementsand other topicsof concern. Band representatives
were typically examined under oath on matters connected with the work of the Commission. The
Commissioners were accompanied on their travels by the District Inspedors of the Department of
Indian Affars and the Indian Agents, who provided local knowledge of persons and places?

In addition to hearing testimony from representatives of the individua bands, it was the

practice of the Commission after visiting the reserves to call the Inspector of the Agency and the

= McKenna/McBride Memorandum of Agreement, September 24,1912 (ICC Documents, pp. 47-

48).

2 Federal Order in Council, November 27, 1912 (ICC Documents, p. 49).

= Provincial Order in Council 1341, December 31, 1912 (ICC Exhibit 6).

26

(ICC Exhibit 6).

General Report, Royal Commission on Indian Affairs for the Province of British Columbia, p. 18
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Indian Agent to Victoriato examinethem under oath.?” Thereisnoindicationintherecord that band
memberswere present a these meetings® The Commission alsoheard representations from public
bodies, such as municipal coundls and boards of trade, where friction appearedto exist or wherea

request for a hearing was made.®

Role of the Indian Agent

Asisevident from the abovedescription of the Commission’ soperations, the Commission collected
information from many sources, including the Indian Agent. The interest of the Commission in
obtaining the Agent’ sviewsisunderstandablewhen one considerstherolehetypically played within
his agency and the nature of hisrespons hilitiesvis-avisthe bandsin the agency.

In British Columbia, &s elsewhere in Canada, the Indian Agent had a substantial impact on
band affairsand controlled many aspects of the day-to-day livesof thelndiansunder hisjurisdiction.
The duties of the Agent were not conclusively defined, but ina memorandum to anewly appointed
Agent at Metlakatla, the Indian Superintendent for British Columbia, A.W. Vowell, provided the

following instrudions:

INSTRUCTIONSTO INDIAN AGENTS.

Thedutiesof Agentsmainly consist in advising thelndians, andin protecting
them in the possession of their farming, grazing and woodlands, fisheries or other
rights, and preventing trespass upon or interference with the same. . .

As the Department has no treaty payments to make to the Indiansof British
Columbiaand it proposes doing away entirely with the system of giving presentsto
them there will be little other responsibilities attaching to the position of Indian
Agent than the ordinary care of theinterests of the Indians, and their protection from
wrongs at the hands of those of other nationdties[sic]. The Agent should constantly
adviseand ingtruct the Indians in the beneficia use and occupationsof their farming,

2 Progress Report No. 1, November 26, 1913, contained in General Report, Royal Commission on

Indian Affairs for the Province of British Columbia, pp. 145-46 (ICC Exhibit 6).

28 ICC Transcript, September 20, 1995, pp. 66-67 (Bruce Becker).

29
(ICC Exhibit 6).

General Report, Royal Commission on Indian Affairs for the Province of British Columbia, p. 18
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grazing and woodland, fisheriesor other privilegesor industries possessed or pursued
by them; and they, the Agents, should take measures to prevent trespass or intrusion

by white people or Indians of other tribes or bands on the reserves, fisheries, etc.,
within their Agencies, etc. . . .

Each Agent should make himself acquainted with eachindividual of thetribe,
or tribes, under his charge and to familiarize himself with the special character and

habits etc., educational and technical requirements of any kind possessed [by] each
member of thetribe or tribesin his Agency.

Inorder to carryout theseinstructionsit isabsol utely necessary that the Agent
should make periodical visitsto the vari ous bands of Indiansin his Agency.*

Although the above memorandum was sent spedfically to the Indian Agent at Metlakatla,
correspondence from Indian Superintendent VVowell to the Secretary of the Department of Indian

Affairsin March 1910 confirms that the same instructions were customarily sent to Indian Agents
in British Columbia on their appointment.

Duncan Campbell Scott, Deputy Superintendent General of Indian Affairs, further outlined
the responsibilities of Indian Agents in a set of instructions issued in 1913. In the preface to his

instructions, Mr. Soott summarized the duties of the Indan Agent as follows:

To INDIAN AGENTS, -

These instructions are issued in brief and practical form as an aid to the
efficient management of the agencies under the care of Indian Agentsin Canada. . .

The officers of the Department are reminded of their responsibilities as
guardians of the Indians entrusted to their immediate care.

It isfelt that the very nature of this relation should have the effect of calling
forth an Agent’s most conscientious endeavours.

%0 A.W. V owell, Superintendent of Indian Affairs, British Columbia, to JA. M clntosh, Indian Agent,
covering letter along with memorandum entitled “Instructions to Indian Agents,” December 22, 1909 (ICC
Documents, pp. 26-27).

s A.W. Vowell, Superintendent of Indian Affairs, British Columbia, to Secretary, Department of

Indian Affairs, March 17, 1910 (ICC Documents, p. 46).
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Whilethe duty of an Agent isfirst of all to protect theinterests of the Indians
under hischarge, therightsof thecitizens should berespected and thecourtesy which
is due to the public should always be observed.*

These, then, were some of the directives which Indian Agents wereinstructed to follow in
the early 1900s.

Indian Agent Halliday and the M cK enna-M cBride Commission
When the McKenna-M cBride Commission turned its attention to the reserve requirements of the
Nimpkish Band, W.M. Halliday had been the Indian Agent for the Kwawkewlth Agency (more or
lessencompassing the traditional territory of the Nimpkish Band) since 1906. In preparation for the
Commission’s visit to the Kwawkewlth Agency, J.G.H. Bergeron, Secretary to the Royal
Commission, wroteto Agent Halliday on December 19, 1913, requesting tha he prepare atabul ated
list of the Indianreservesin hisAgency.** Agent Halliday complied with thisrequest and forwarded
his comments to the Royal Commission in early 1914. Asageneral comment, he noted “that many
of the reserves are very small and that the whole acreage of the Agency is very unevenly divided
between the different tribes.”*

Almost a month later, in February 1914, Agent Halliday was visited by a delegation of
Indians. They presanted him with aletter, which they wished him to forward to the Department of
Indian Affairsin Ottawa The letter stated:

We have been informed that the Indian Commission is coming to us in April.
Therefore we beg to let you know what our wishes are on this matter.

Wehaveheard that the Commissionintend to goto every villiagewherethere
areonly afew people as all the Kuagutl agency indians are as one man & all there
interest is one.

2 Duncan C. Scott, Deputy Superintendent General of Indian Affairs, to Indian Agents, October 25,

1913 (ICC Documents, p. 56).

3 Secretary, Royal Commissionon Indian Affairs, to W.M. Halliday, Indian Agent, December 19,

1913 (ICC Documents, p. 57a).

3 W.M . Halliday, Indian Agent, to J.G.H. Bergeron, Secretary, Royal Commission on Indian Affairs,

January 27, 1914 (ICC Documents, p. 62).
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We beg to ask that you suggest to the Commission for us that they allow all
the band chiefs of these different tribes be allowed to meet at Alet Bay at the date
the Commission is expected there that after inquiry the Commission could to the
differnt villages in the agency to see the Reserves.

Alsowe earnestly pray you to let us have our own interpreterswhom we can
trust to tell the Commission our desires & who will make both Indians &
Commission to understand what will be said.*

When reporting on thisincident to Mr. Bergeron, Agent Halliday advised:

| informed the Indians that the object of the Commission was to deal with the land
guestion and that each tribe would have to stand on its own meritsin that respect but
| did not think there would be any objection on the part of the Commission to a
generad meeting when we reached Alrt [sic] Bay.*

McK enna-McBride Commission and the Kwawkewlth Agency
Agent Halliday was accurate in hisprediction that the Commission would not olject to a genera
meeting at Alert Bay. On Monday, June 1, 1914, the Commissioners met with representatives of the
“principa Tribes of the Kwawkwel th [sic] Nation” before meeti ng wi th each tribe individualy.

It quickly became apparent tha thetribeswerenot adequatel y prepared for their meetingwith
the Commissioners. The first witness to address the Commission was Chief Owahagaleese, head

chief of the Kwawkewlth Nation. In the course of his opening remaks, he stated:

| want to bring to your notice the plan of my land that | have here in my hand. It was
only given to me on Saturday night, and accordingto this plan my land istoo little;
and | don't understand why the plan wasgiven to me— Isit asign of ownership, if it
is, theland istoo smdl.*

The Chairman of the Commission asked to see the plan and then responded:

% Indians to Superintendent of Indian Affairs, February 20, 1914, reproduced in Halliday, Indian

Agent, to J.G.H. Bergeron, Secretary, Royd Commission on Indian Affairs, February 23, 1914 (ICC Documents, p.
64).

%6 Halliday, Indian Agent, to J.G.H. Bergeron, Secretary, Royal Commission on Indian Affairs,
February 23, 1914 (ICC D ocuments, p. 64).

37 Chief Owahagal eese, Head Chief of the Kwawkewlth Nation, June 1,1914, Royal Commission on
Indian Affairs for the Province of B.C., Transcript of Proceedings, p. 85 (ICC Documents, p. 76).
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In respect to these plans that have just been handed to us; | might say that in every
place that we have so fa visited, the Chiefs of all the different Reserves have plans
such asyou have just handed in showing on themthe land that has been reserved for
them — For somereason, however, these plans had not been distributed, and when the
Commission arrived they discovered that the Chiefs had never received any plans,
and they immediately took stepsto havethem distributed so that the Chiefscould see
what lands they had — Apparently they were lying in the office of the Indian Agent
who failed to distribute them to you as ought to have been done®

Chief WillieHarrisof the Nimkish Tribelikewise blamed Agent Halliday for thechiefs’ lack
of preparation:

It seems that all these people do not know that they have an Indian Agent — They
don’'t understand why they have an Indian Agent — They don’'t know whether it is
good or otherwise. . . .

He[Halliday] isneither bad or good; but | cannot tell you what Mr. Halliday
isjust now . .. weought to have an Agent here who will tell the people here what the
mind of the Government isand if thereis any privileges. The Indians ought to have
been fully instructed about these things — The few minutes that we have been
listening to you our eyes havebeen opened, and the Indian Agent ought to havetold
us about all those things. You ought to have seen us in the general meeting this
morning before you came — We had the plans, and onewould say [Referring to the
Indian Reserves on the plans] “whereisit” “whoseisit” and wecannot tdl you. We
want to show you how helpless we are, and we think the Indian Agent should have
told us about all these things*

Inresponseto thecriticismsof Agent Halliday, the Chairman outlined the duties of thelndian Agent:

Thelndian Agent’ s[sic] are appointed and paid by theDominion Government. Their
duty is to stand by and protect the Indiansin all their rights — to visit the Reserves
from time to time and seethat no one isinterfered with them intheir privileges; To
betheir friend andto give them good advice; To tell them what it is best for them to
do and to look after them as afather would hischildren. It isalso hisduty to prevent
them from disobeying the laws; To prevent them if possible from doing what is
wrong; To explain the law to them and see that it is enforced and to keep them

38 Chairman, Royal Commisdgon, June 1, 1914, Royal Commission on Indian Affairs for the Province

of B.C., Transcript of Proceedings, p. 86 (ICC Documents, p. 77).
& Willie Harris, Chief of the Nimkish Tribe, June 1, 1914, Royd Commission on Indian Affairs for
the Province of B.C., Transcript of Proceedings, pp. 88-89 (ICC Documents, pp. 79-80).
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informed as to the mind of the Government. Asto these charts, we may tell you, that
the Indian Chiefs wherever we have been value these very much indeed, because it
shows them what land have been reserved to them, and it is the duty of you Indians
that if anyone trespasses on your Resarves you should go and complaine[sic] to the
Indian Agent and tell him so that he may be able to do something for you.*

Johnnie Scow of the Kwicksitaneau Band shared Chief Harris's view that the tribes had
received the plans of the areatoo late to be propery prepared for the hearings:

Another thing we want to tell you about is that you have seen how confused we are
over those papers — We cannot help it because we don’t know much. It wasgven to
us only a short time ago, and we cannot make head nor tail of it. They can’t get to
learn those plans in three days — they don’t know what they are, why they are or
where they are*
The Chairman answered that the commissioners would probably be able to explain the plans better

when they met with each tribe. Johnnie Scow pointed out that he had often asked for a plan of his
land, but he had been unable to obtain one. To the Chairman’s question, “Who did you ask?’ Mr.
Scow replied:

Mr. Halliday the Indian Agent. The only answer that | haveever gotis“|l know what
you say and | know all about it.” He told methat “there was no need of my knowing
it” —That | will bring up when my Tribe is being examined. Of course there is no
reserve or plan for my Tribe — There isno plan there on the Commissioners tabl e of
my Tribe and all the other tribes have one.*?

Despitetheir lack of preparation, several representativesof the Kwawkewlth Nationtook the
opportunity to expresstheir concerns on avariety of issues, with particular attention beinggiven to
theloss of their traditional lands and fishing rights. On behalf of the Nimkish Band, Chief Lageuse
stated:

40 Chairman, Royal Commisdgon, June 1, 1914, Royal Commission on Indian Affairs for the Province

of B.C., Transcript of Proceedings, p. 89 (ICC Documents, p. 80).
4 Johnnie Scow, June 1, 1914, Royal Commission on Indian Affairs for the Province of B.C.,
Transcript of Proceedings, p. 92 (ICC Documents, p. 83).
42 Johnnie Scow, June 1, 1914, Royal Commission on Indian Affairs for the Province of B.C.,
Transcript of Proceedings, p. 92 (ICC Documents, p. 83).
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If you should feel that | have asked for too much, | want you to understandthat | have
not. | ask for the exclusive right for all the people what | have to keep me in food,
and that iswhere | get al that | have, and | want to have these rivers, and | want to
have the exclusive right that | may be able to sell the fish after | have used what |
want myself.*3

The first day’s session concluded with a lengthy discussion of the potlatch ban and its
application to the Kwawkewlth tribes. The potlatch law amply demonstrates the level of control
exercised by thelndian Agent over the lives of the Pacific coast tribes that practised this ceremony.
It is apparent from the testimony of the 'Namgis people during both the McKenna-McBride
Commission’s hearings and this Commission’ s hearings that the potlatch ban evoked considerable
tension between the Nimpkish and Agent Halliday. In light of the strong feelings that persist even
to this day among members of the First Nation, we provide a brief description of the potlatch and

Agent Halliday s strict enforcement of the prohibition in Appendix B tothis report.

M cK enna-M cBride Commission and the Nimpkish Band

On Tuesday, June 2, 1914, the second day of the hearings at Alert Bay, the Commission met
specifically with the Nimpkish Band. Presentations to the Commission were made by Chief Alf
Lageuseand other members of the Band, including Moses Alfred and Ned Harris. The Chief began
his remarks by stressing that theland belonged to him and his people. He stated that “it would not
beright for the Provincial Government not to treat meright in my own countrywherel wasborn and
my forefathers were born.”** He went on to review the history of settlement in the Nimpkish

territory:

| know that the whiteman only borrowed the little piecesthat they made their homes
and their business places on. It belonged to the Tribesthat lived on thislsland. | and
my people did not know that these whitemen were not true to us that they were
claiming the land becausethe | sland bd onged to the whad e of us; the mgjority of the

43 Chief Lageuse, Nimkish Band, June 1, 1914, Royal Commission on Indian Affairs for the Province

of B.C., Transcript of Proceedings, p. 87 (ICC Documents, p. 78).

4 Chief Alf Lageuse Royal Commission on Indian Affairs for the Province of B.C., Transcript of

Proceedings, June 2, 1914, p. 137 (ICC Documents, p. 87).
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Kwawkewlth Agency. . . . When the first whitemen came here they saw where our
village sites were; they were al cleared, and he came aong and built his house on
these cleared pieces and claimed the land. At the present time, under the
circumstances, the people cannat make their living on thisland because itis not big
enough for the use of my people and myself.*

Chief Lageuse pointed out that the land applications he wished to put forward represented

less than one-quarter of the total number of villagesites that origindly belonged to his ancestors:

| have afew villages that bd onged to my forefathers nat one-quarter that ison this
list, but I have put some places that | would like to be reserved for my Tribe to be
picked from. They belong to us, but in order to make it short for you, | havejust put
on thislis the vill ages that we want reserved for us. . . and that iswhy | want you
totell mestraight and | will be straight with you — | want to know how many months
or years before you can let us know when you can let me haveall these lands, and
that iswhy | particularly ask that the Government that is selling the land around here
will reservethat list that | have given you until it is settled what land | am to own.*

In answer to Chief Lageuse’s question, the Chairman of the Commission explained that they were
travelling al over the province and that when they finished their examination of the situation they
would write areport that would go before the two governments. With respect to thelandsthat Chief
L ageusewanted reserved, the Chairman stated that the Commission would send alist of thoselands
totheprovincial government and that, if they had not beensold, they would be held by the provincial

government until the whole matter was decided. The Chairman’s remarks prompted the following

exchange:

THE CHIEF: | ask that theland be reserved until the timethe Government is prepared.
THE CHAIRMAN: Only the piecesthat are open will begranted; but the piecesthat are
already disposed of, of course we cannot do anything with that.

THE CHIEF: | amtold that itisall taken up, and | want to ask the Royal Commission
where am | going to get theland . . .

4 Chief Alf Lageuse Royal Commission on Indian Affairs for the Province of B.C., Transcript of
Proceedings, June 2, 1914, p. 138 (ICC Documents, p. 88).

a6 Chief Alf Lageuse Royal Commission on Indian Affairs for the Province of B.C., Transcript of
Proceedings, June 2, 1914, p. 138 (ICC D ocuments, p. 88).
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THE CHAIRMAN: No, itisnot all taken up. Some of these lands are not only sold, but
they have timber limits for a certain number of years, and after the timber is cut off,
then it might be possible they can get a pieceof these lands.

THE CHIEF: The land would not be useless, but it is for the timber that we want the
land for the young people to wark at.

THE CHAIRMAN: We are willing and anxious to do the best we can, but our powers
are limited. Wherethe land has been sold we cannot do anything with it.

THE CHIEF: Thisisvery seriousto me, that it has never in my mind gone out of my
hand — | never gave it to the Government; | expected and claimed it as my own all
along. | want every man to get 200 acres and atitle to the same.*’

When Chief Lageusefinished hisopening remarks, he wasasked to provide sworn testimony
regarding the social and economic conditions of the Nimpkish people. MosesAlfred andNed Harris
were then placed under oath and questioned about the use that was made of theexisting Nimpkish
reserves.

In the next stage of the proceedings, Chief Lageuse was examined on the seven land
applications he had submitted to the Commission. These applications (referred to as “ Additional
LandsApplications’) werelater numbered 72 through 78 and, to avoid confusion, these numberswill
be used throughout this report. Chief Lageuse’ sdescription of, and comments on, the lands applied

for were as follows:

Application 72 (Extension of IR No. 3 past No. 4 to No. 5, to where the river broadensinto
the lake [Woksamak])

MR. COMMISSIONER MCKENNA: . . .

They want this Reserve (No. 3) extended past No. 4 and beyond No. 5 to
where the river broadens out into the lake. . . .

A. [Chief Lageuse] We want it for the timber and the land, as well as the right
to fish.

Q. That land appears to be all taken up; either crown-granted or covered with
timber licences—there appearsto be on thisold map some piecesvacant. The
best the Commission can do is to carefully enquire if there is any land
available there and then do the best they can under the circumgances.

ar Chief Alf Lageuse Royal Commission on Indian Affairs for the Province of B.C., Transcript of

Proceedings, June 2, 1914, p. 139 (ICC Documents, p. 89).
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A. If itistimber limits after they have cut the timber off, we are prepared to take
the land then.”®
Application 73 (/2 mile on each sde of Nimpkish river from Kla-anck to Wilkiamayi)

oO>rO0 POPOPOPOPOPO>O Z>O0202>0

[Commissioner McKenna] No. 2 application, isthere an Indian house there?
[Chief Lageuse] Yes.

An old one?

Yes.

How long isit since anyone lived there?

It takes two days poling up the river that emptiesinto the lake.

R. ComMIssIONER MCKENNA: It takes eight or nine days poling

up theriver, and this place takes about two days poling up theriver.

How much land do you want there?

100 acres.

What do you want it for?

For the land, the timber and the hunting.

Do you intendto farm there, is it wanted for farming purposes?

It isfor farming and gardeni ng.

Y ou said there was an old village there?

Yes, there aresigns of it thereyet.

Isit an old village of this Tribe?

Yes.

Weasiit cleared?

Y es, by the Indians, and there is grass there — that is a valued site.

Isit along time since any Indians occupied that place?

Yes, itisquiteawhile—before | wasborn. It is about 50 years since we had
a permanent village there.

Have they used it in the meantime for any purpose?

No.

Astothis, we cannot identify what property has been disposed of, but we will
investigate the matter and consider the application.”

Application 74 (Duhdahyilesdamis)

Q.

[Commissioner McKenna] Now we come to application No. 3, at Port
McNeill —you ask for half a mile there on each side of the river or creek —
That land is all crown granted.

48

Royal Commisson on Indian Affairs for the Provinceof B.C., Transcript of Proceedings, June 2,

1914, pp. 153-54 (ICC D ocuments, pp. 103-04).

49

Royal Commisson on Indian Affairs for the Provinceof B.C., Transcript of Proceedings, Jure 2,

1914, p. 154 (ICC D ocuments, pp. 104).
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A. [Chief Lageuse] There wasan Indian clearing there. Mr. Hall the missionary
took this place and sold it to Chambers. . . .*°

Application 75 (Strip of land 1/2 milein from Beaver Coveto asmall lake [Wadsu] midway
and on the east side of Nimpkish Lake)

Q. [Commissioner McKenna] Now we come to application No. 4 for astrip of
land half amilefrom Beaver Coveto asmall lakeabout midway on the east
side of Nimpkish lake for atrapping and hunting ground. . . . Do you get deer
there?

[Chief Lageuse] Y es, but the game is pretty scarce there now.

Do the Indians go there to trap now?

Yes, two or three of them. . . .

There appears to be some land vacant in that vicinity, and the matter will be
carefully gone into.>

o >0 >

Application 76 (Ksuiladas or Plumper 1slands)

A. [Chief Lageusd They want the three large Islands in the Plumper Island
group. They are the only ones large enough to put erections on.

Q. [Commissioner McKenna] What do you want those Islands for?

A. For halibut fishing station, so that we can catch them and cure them there. .

MR ComMmIissiONER MCKENNA: It would appear that these Islands
are “open” as far as we can see now, and the matter will receive careful
consideration.*

Application 77 (Kuldekduma or Pearse | slands)

Q. [Commissioner McKenna] Now we come to Application No. 6, to what is
known as Pearce Islands. . . How much do they want there?

A. [Chief Lageuse] They want all of the Pearse Islands.

Q. What do you want those Islands for?

%0 Royal Commisson on Indian Affairs for the Provinceof B.C., Transcript of Proceedings, June 2,

1914, pp. 154-55 (ICC D ocuments, pp. 104-05).
51 Royal Commisson on Indian Affairs for the Provinceof B.C., Transcript of Proceedings, Jure 2,
1914, p. 155 (ICC D ocuments, p. 105).
52 Royal Commisson on Indian Affairs for the Provinceof B.C., Transcript of Proceedings, Jure 2,
1914, p. 155 (ICC D ocuments, pp. 105).
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A. We want them for a halibut fishing station, also for the fir trees that are
there.®

Application 78 (Enlargement of Alert Bay IR)

Q. [Commissioner McKenna] Application No. 8 that isfor an extension of the
Alert Bay Indian Reserve. About half thewidth of the Reserve runsthe depth
of Section 4 Rupert District, and the other half only runs about one-third of
what you ask. Y ou want the south and east lines to be extended until they
intersect . . .

A. [Chief Lageuse] Yes.

Q. And that would be about 20 acres— and that would takein the slough and the
source of the creek from which they want to secure their domestic water

upply.

INDIAN AGENT HALLIDAY: That all belongsto the Cannery.

MR. CommissioNER MCKENNA: That appears to be aienated and
to be now owned by the cannery. . . .>*

The Chief concluded this part of histestimony by thankingthe commissionersfor their patienceand
hard work “in trying to settle up the affairs of my Band.”**

Following their meeting with the tribes of the Kwawkewlth Agency, the commissioners
returned to Victoria, where they met with Indian Agent Halliday on June 24, 1914. Although the
official transcript of thisinterview is not available, we do have a précis report from the records of
the Royal Commission describing the interview with Agent Halliday and noting his
recommendations with respect to theland applications from his Agency. According to the précis
report, Agent Halliday beganby explaining that he had been the Agent for the Kwawkewlth Agency
for eight years and that he “had a fair knowledge of all the reserves in the Agency.”*® After
commenting onthegeneral state of affairsinthe Kwawkewlth Agency, Agent Halliday reviewedthe

53 Royal Commisson on Indian Affairs for the Provinceof B.C., Transcript of Proceedings, June 2,

1914, pp. 155-56 (ICC D ocuments, pp. 105-06).

o4 Royal Commisson on Indian Affairs for the Provinceof B.C., Transcript of Proceedings, Jure 2,
1914, p. 156 (ICC D ocuments, p. 106).

5 Chief Alf Lageuse Royal Commission on Indian Affairs for the Province of B.C., Transcript of
Proceedings, June 2, 1914, p. 158 (ICC Documents, p. 108).

%6 Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s
Testimony, June 24, 1914 (ICC Documents, p. 129).
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Additional Lands Applications put forward by the various tribes in his Agency. With regard to the
applications by the Nimpkish Band, Agent Halliday made the following observations and

recommendations

Application 72 (extension of IR 3): Thisapplication “wasapparently all covered [by
atimber limit]. If possible, however, hewould recommend that thisland be given to
the Indians after the timber thereon had been removed. . . . Hisrecommendation was
for the granting of about 500 acres.”’

Application 73 (1/2 mile on each dde of Nimpkish river from Kla-anck to
Wilkiamayi): “ Asfor Kla-anck, applied for by Chief Willie Harrisonthe ground that
hisforefathers had had a village there, he would not recommend this application as
the land was so isolated that it would never be used.”*®

Application 74 (Duhdahyilesdamis): He would not recommend the application for
Duhdahyilesdamis, “the land affected being found to be alienaed.”®

Application 75 (strip of land /2 milein from Beaver Coveto asmall lake [Wadsu]
midway and on the east side of Nimpkish Lake): “The application for land from
Beaver Cove to Wadsu Lake was not recommended, as unnecessary; the Indians
might hunt and trap in that locality without interference, and if granted them, they
would make no other use of thisland.”®

Application 76 (Ksuiladas or Plumper Islands): He recommended “that the
application for Plumper Islands be granted, with a maximum allowance of 100
acres.”®

Application 77 (Kuldekdumaor Pearse Ilands): “ The Pierce[sic] Islands had long
been used by the Indians as a fishing station, and he recommended that the smaller

57 Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s

Testimony, June 24, 1914 (ICC Documents, p. 130).

58 Royal Commission on Indian Affairs for the Province of B.C., Precis Report of Agent Halliday’s

Testimony, June 24, 1914 (ICC Documents, p. 131).

% Royal Commission on Indian Affairs for the Province of B.C., Precis Report of Agent Halliday’s

Testimony, June 24, 1914 (ICC Documents, p. 131).
&0 Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s
Testimony, June 24, 1914 (ICC Documents, p. 131).
ol Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s
Testimony, June 24, 1914 (ICC Documents, p. 131).
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Islands of the group, lying on the eastern side and containing fifty or sixty acores be
granted; these Islands were small and rocky and used only as basis [sic] for fishing
operations.” 2

Application 78 (enlargement of Alert Bay IR): “He did not recommend the
application for an extension of Reserve No. 1, the lands affected being found to be
aready aienated.”®

The précis report also contained the following general note concerning the status of the

reserve lands available to the Nimpkish:

At present more land was not required by this Band, but it was one of the few in the
Agency increasing numerically, and also one of the most progressive, and required
room for expansion.®*

Despite this comment, Agent Halliday still supported only three of the Nimpkish applications (72,
76, 77) with modifications, and recommended that the other four be rejected. Application 72 was
requested for thetimber and fishing, and Applications 76 and 77 were intended to be used asfishing
stations. Applications 73 and 78 were requested for settlement purposes to allow for future
expansion of the Band, but were not recommended by Halliday because the former was too remote
and the latter was already alienated.

The Commissioners had not forgotten that the tribes of the Kwawkewlth Nation had been
considerably disenchanted with Agent Halliday during the Commission’ svisitto the Kwawkewlth
Agency, and they asked Agent Halliday if he wished to make any statement in relation to the
complaintsthey had heard about him. Agent Halliday explainedthat the Commission had comeinto
hisAgency just after he had completed anumber of prosecutions under the anti-potlatchlaw. Hefelt

62 Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s

Testimony, June 24, 1914 (ICC Documents, p. 131).
63 Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s
Testimony, June 24, 1914 (ICC Documents, p. 131).
&4 Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s
Testimony, June 24, 1914 (ICC Documents, p. 130).
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surethat, “[i]f it had not been for hisaction against the potlatch . . . no complaints against himwould
have been expressed.”®

InJuly 1914 W_.E. Ditchburn, Inspector of Indian Agenciesfor British Columbia, submitted
his report for the months of May and June to the Department of Indian Affairs. In his report he
included a description of histour of the West Coast and Kwawkewlth Agencies with the McK enna-
M cBride Commission. Inspector Ditchburnnoted that whilethel ndianson theWest Coast werevery
moderatein their requests for additional reservelands, the Indians of the Kwawkewlth Agency had
“asked for very extensive tracts of land, each tribe asking for from five to twenty new large
allotments.” ® He observed that, since most of theland in the Agency had already been alienated by
the Crown, it was doubtful whether the Commission would be able to fulfil the wants of the

Indians®’

M cK enna-M cBride Commission’s Recommendations for Additional Lands

In October 1914 the Commission dispatched Ashdown Green, variously described as technical
officer and surveyor to the Commission, to Alert Bay. Mr. Green forwarded his report to the
Commission in December 1914, at which time he commented on his activities on the coast of

Vancouver |dand:

[O]n 3rd October | arrived at Alert Bay. The Agent, Mr. Halliday, wasawayfor afew
days and did not return until the 6th, in the meantime | had the engine of the launch
repaired and took on oil, fuel and stores.®®

& Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s

Testimony, June 24, 1914 (1CC Exhibit 6).

66 W.E. Ditchburn, Inspector of Indian Agencies, to Secretary, Department of Indian A ffairs, July

1914 (ICC Documents, p. 135).
o7 W.E. Ditchburn, Inspector of Indian Agencies, to Secretary, Department of Indian A ffairs, July
1914 (ICC Documents, p. 135).
68 Ashdown H. Green,BCLS, to Secretary, Royd Commission on Indian Affairs, December 21,1914
(1CC Documents, p. 136).
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Green visited both the Plumper and Pearse | sland groups on Octadber 15, 1914, and, in his
report, he gave the following detail s about them:

Ksui la das, the most southwesterly island of the Plumper group contains
about 70 acres. Itisawell sheltered spot with agood gravel beach. Somefive or six
acres might be made into gardens, the remainder of theisland isrocky. The Indians
say they carry the timber to Alert Bay for firewood, but its principal use is as a
fishing station.

Kul de kdusna, situated about 4 miles east of Alert Bay, is the most
northeasterly island of the Pearse group. It contains about 60 acres, the whole of
which is rock. With the exception of a small cove on the southern shore the
waterfront is steep, and on the northern portion precipitous. The timber issmall and
principally hemlock, though thereis alimited quantity of fir which the Indians use
for fuel. One dilapidated houseisthe only sign of Indian occupation; it is used when
haibut or cohoe fishing.®

By the summer of 1915, the Commission had obtained further information regarding the
availability of land in the Kwawkewlth Agency. When it became apparent that much of the land
requested by the Kwawkewlth tribeswas unavailabl e, the Secretary to the Royal Commission wrote
to Agent Halliday to apprise him of the situation. In a letter, dated July 28, 1915, the Secretary
explained that out of atotal of 195 applications submitted from the Kwawkewlth Agency, Agent
Halliday had endorsed 73, rationalizing the rejection of the others on the grounds that he “thought
the requirements of the Indians would be sufficiently met by the granting of the lands applied for
which [he] did recommend.” ° However, of these 73 recommendations, the lands had been reported
alienated and unavailablein 46 cases.”* The Secretary went on to ask whether Agent Halliday, in
light of the unavailability of these lands, wished to reconsider some of the applications he had
originally rejected. The Secretary gave the following specific directions:

69 Ashdown H. Green, BCLS, to Secretary, Royd Commission on Indian Affairs for the Province of

B.C., December 21, 1914 (ICC Documents, p. 137).
0 Secretary, Royd Commission on Indian Affairsfor the Provinceof B.C., to W.M. Halliday, Indian
Agent, July 28, 1915 (ICC Documents, p. 144).
n Secretary, Royd Commission on Indian Affairsfor the Provinceof B.C., to W.M. Halliday, Indian
Agent, July 28, 1915 (ICC Documents, p. 144).
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[T]he Commission would be glad to know if you desireto reconsider your opinion
with regard to any of the applications which were not endorsed, in order that
aternative lands may possibly be obtained under such applications to meet the
requirements of the Indians which would otherwise not be met.

| have therefore to request that you go over such goplications carefully and
report in detail your views thereon to the Commission, accurately describing such
alternative lands as you may seefit to recommend, assuring yourself that such lands
are vacant and available . . .”?

In response to the Commission’s request for a revised set of recommendations, Agent
Halliday replied:

Application 76 [sic] Kuldekduma or Pierce [sic] Islands.

When Mr. Green visited these islands it was thought sufficient to give the
most north easterly island of the Pearce [sic] group but as application 71 [sic] has
been rejected | would strongly recommend that they be given all the Pearce [sic]
group excepting the large one lying to the south west of the group.”™

On September 1, 1915, the Secretary to the Commission informed Agent Halliday that hisreport on
the additional lands goplications of the Kwawkewlth Agency met the requirements of the
Commission and, therefore, it would be unnecessary for him to be re-examined.”

Early in 1916 R.A. Renwick, Deputy Minister of Lands for British Columbia, advised the
Secretary to the Commission that the lands recommended by the Commission for Applications 76
and 77 (the applications relating to the Plumper and Pearse I slands) were * apparently vacant and

available for Indian purposes subject to survey.”” A short time later, the commissioners met to

[C Secretary, Royd Commission on Indian Affairsfor the Provinceof B.C., to W.M. Halliday, Indian

Agent, July 28, 1915 (ICC Documents, pp.144-45).

n W.M. Halliday, Indian Agent, to C. Gibbons, Secretary, Royal Commissionon Indian Affairs for
the Province of B.C., August 11, 1915 (ICC Documents, p.149). It should be noted that Agent Halliday’ sreference
to Applicaion 71 is a mistake; it should be Application 72. Similarly, the Pearse |slands application should be 77
and not 76 as indicated here.

" Secretary, Royd Commission on Indian Affairsfor the Provinceof B.C., to W.M. Halliday, Indian
Agent, September 1, 1915 (ICC D ocuments, p.151).

& R.A. Renwick, Deputy Minister of Lands British Columbia, to C.H. Gibbons, Secretary, Royd
Commission on Indian Affairs for the Province of B.C., February 21, 1916 (ICC Documents, p. 152).
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review the evidence before them and compile their final report. In ameetingon February 25, 1916,
they approved, in part, the Nimpkish applications for additional lands numbered 76 and 77.

The Commission issued its final report on Indian Affairsin British Columbia on June 30,
1916. Included inthe report wereMinutes of Decision, dated August 14, 1914, which confirmed the
five reserves allotted to the Nimpkish by Reserve Commissioner O’ Reilly in the 1880s.”” Also
included in thereport was atable summarizingthe Commission’ sded sionswithrespect to theseven
applicationsfor additional lands submitted by the Nimpkish Band. In regard to Applications 73, 76,
and 77, which areat issuein thisinquiry, the report states:

Application 73:

LAND APPLIED FOR: “1/2 mile on each side of Nimpkish river from Kla-anck to
Wilkiamayi . . .”

STATUS OF LAND DESIRED:  —

DECISION OF COMMISSON:  “Not entertained, as not reasonably required.”

Application 76:

LAND APPLIED FOR: “Ksuiladas or Plumper Islands — three large islands of the Plumber
[sic] Group.”

STATUS OF LAND DESIRED:  “Reported by Lands Committee as open and available.”

DECISIONOFCOMMISSON:  “Allowed: Ksui-la-das, the southwesterly island of the Plumper group

... approximately seventy (70) acres, subject to survey and to any
rights under the ‘Mineral Act’ which may have been acquired prior
to constitution as a Reserve.”

Application 77:
LAND APPLIED FOR: “Kuldekduma or Pearse Idands.”

6 Minutes of Meeting, Royal Commission on Indian Affairs for the Provinceof B.C., February 25,

1916 (ICC Documents, p.157).
" Minutes of Decision, Royal Commission on Indian Affairs for the Province of B.C., August 14,
1914 (1CC Documents, p. 163). The Minutes provide:

ORDERED : That the Indian Reserves of the Nimkeesh Tribe, numbered from 1 to 5, both inclusive,
described in the Official Schedule of Indian Reserves, 1913, BE CONFIRMED as now fixed and
determined and shew n on the Official Plans of Survey, viz.:

“No. 1 - Alert Bay, 46.25 acres;

No. 2 - Burial Ground, 1.87 acres;

No. 3 - Ches-la-kee, 302.87 acres;

No. 4 - Ar-ce-wy-ee, 41.30 acres, and

No. 5 - O-tsaw-las, 53.25 acres.”
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STATUS OF LAND DESIRED:  “Reported by Lands Committee as partially open and available.”

DECISIONOFcoMMIsSON:  “Allowed: Kuldekdumalsland, themost northerly of the Kuldekduma
or Pearse group . .. approximately sixty (60) acres, subject to survey
and to any rights under the ‘Mineral Act’ which may have been
acquired prior to constitution as a Reserve.” ™

Based on this information, the Commission ordered that only two new reserves be created for the
“Nimkeesh Tribe’:

[Application 76] ORDERED: That there be allowed under this Application and
established and constituted a Reserve for the use and benefit of the applicant
Nimkeesh Tribe, Ksui-la-das|sland, thesouth-westerly island of the Plumper Group,
as per sketch plan of AshdownH.Green, B.C.L.S,, ... containingan areaof Seventy
(70) acres, moreor less. ..

[Application 77] ORDERED: That there be allowed under this Application and
established and constituted a Reserve for the use and benefit of the applicant
Nimkeesh Tribe, Kuldekduma Island, the most northerly of the Kuldekduma or
Pearse Group, as per sketch plan of Ashdown H. Green, B.C.L.S,, ... containing an
area of Sixty (60) acres, moreor less. . .”

It is useful to note that action on the Additional Lands Applications of the Kwawkewlth
Agency resulted inthe creation of 29 new reserves, comprising anareaof 1902.29 acres, which made
thenet total of the Agency increase 1761.43 acres. The Agency now had 118 reservesof an aggregate
areaof 18,228.06 acres, or 15.43 acres per capita® In contrast tothe Agency average, theNimpkish
had received an additional 130 acres, raising their total reserve acreage to approximately 575 acres,

or an average of 4.2 acres per Band member &

& Kwawkewlth Agency - Additional Lands Applications (ICC Documents, p. 1).

I ICC Documents, p. 163a.

8 Final Report, Royal Commissionon Indian Affairs for the Province of British Columbia June 30,
1916 (ICC Documents, p. 160).

8l When the McK enna-McBride Commission examined Agent Halliday on June 24, 1914, he
reported that the population of the Nimpkish Band was 137: see Royal Commission on Indian Affairs for the
Province of B.C., Precis Report of Agent Halliday’s Testimony, June 24, 1914 (ICC D ocuments, p. 130).
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The Commission’ srecommendations, of course, werenot binding on either thefederal or the
provincial governments. According to the terms of the Ordersin Council approving the McKenna-
M cBride Agreement, both governments had to endorsethe Commisson’ sreport before action could
betaken onitsproposals. It wasnot until 1919 that the province passed legislationenabling it to give
effect to the Commission’s report and to carry on further negotiations.® The federal government
passed reciprocal legislation ayear later ®

In 1920 British Columbia proposed that ajoint review of thecompletereport be carried out.
Thisinquiry was conducted by W.E. Ditchburn, representing Canada, and J.W. Clark, who acted on
behalf of the province. They finished their inquiry by March 19, 1923. With regard to the reserves
created for the Nimpkish, they upheld the proposal scontained in the original report of theM cK enna-
McBride Commission.

The recommendations of the McKenna-McBride Commission as amended by Messrs
Ditchburn and Clark were formally accepted by provincial Order in Council 911 on July 26, 1923.
Canadafollowed suit with federal Order inCouncil 1265 on July 19, 1924. Thereserveswerefinally
transferred to the administration and control of Canada under the authority of provincial Order in
Council 1036 on July 29, 1938.%

ORAL HiISTORY

During the community session at Alert Bay, several elders and community members provided
evidence that the lands at issue in this inquiry were, and continue to be, very important to the
'‘Namgis people. They also shared with us some of their fedings about Agent Halliday and the
devastating impact his actions had on their communirty.

82 Indian Affairs Settlement Act, SBC 1919, c. 32.

8 The British Columbia Indian Lands Settlement Act, SC 1920, c. 51.

8 E. Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of Indian

Affairsin Canada (Vancouver: UBC Press, 1986), 148-49, 160.
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Application 73: Woss
Included in Application 73 was the area around Woss. Bill Cranmer® described at some length the

use that was made of this area:

Woss Lake is the major spawning lake for the sockeye salmon. At one time the
Nimpkish River was the third largest sockeye producer on the B.C. coast, and the
sockeye would come in for the Woss around June. They’d travel up the Nimpkish
system. And at one time our people used to go up thereto dry the salmon after they d
spawned. And they did that for areason that when they reached that areathey’ d used
up most of the oil and the fat from their body and it would preserve better for drying
and to provide the food for the winter.

And my mother said that my father had a smokehouse there right up to the
time the logging companies were stating to get established there, and his
smokehouse was demolished by the logging companies.

So our people used that area for the gathering of the sockeye salmon. And
there was another distinct sockeye salmon run that went up to Vernon Lake, which
isalakeeven further up thevalley. Andthewholeof the Nimpkish River systemwas
used for food gathering. It sawell knownfact that the Nimpkish wereavery wealthy
tribe at one time because of the resources of the river.

Asamatter of fact, one of our creation storiesfor the Nimpkish isthat inthe
early dayswhen the Creator came around, they asked one of the early Nimpkish what
he wanted to be, if hewanted to be something else. And they asked himif he wanted
to be a mountain, and he said no. “Do you want to be atree?’ He said no, that he
wanted to be ariver so he could flow forever and provide our people with fish. And
the name of the river is Gwani. So even far back asthat our people recognized the
importance of the river, Gwani River, to supply the resources that kept our people
alive and in those early days kept them a very wealthy people, that allowed them to
carry on their traditions, thepotlatch traditions.

MS. GROS-LOUIS AHENAKEW: Do you know if Woss was used for other
purposes than fishing activities?

BILL CRANMER: Wosswasthe point wherethey would travel tothewest coast
for trading with the west coast people. | was told also that alot of our peoplecould
speak the language of the west coast. | was listening to a tape recordng that my
father made that said his dad could speak the west coast language because of the
amount of trade that was done through the Grease Tral, asthey called it.

MS. GROS-LOUIS AHENAKEW: Could you explan to uswhy it was called the
Grease Trail?

BILL CRANMER: WEell, on the coast of British Columbia there’'s very few
placeswherethey madethe oolichan grease. It isquite atreasured commodity. It was

8 At the time of the community session, Bill Cranmer was the director of the U’ mista Culturd

Centre. Heiscurrently the chairman of the board of the Centre and was elected Chief of the 'Namgis Firg Nation on
May 10, 1995.
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used by our people as flavouring for the food that we ate. It was believed to have
medicinal purposes. | can remember when | was little and | used to get sick, my
mother used to spoon feed the klina, which is what we call it, into me to make me
better.

But in the early days—even now there are only two riversin thiswhole area
that the oolichans go to spawn. That’s inthe Kingcome Inlet and the Knight Inlet.
And inthe Knight Inlet areaall of our tribes had traditional spots where they could
fishfor oolichansand prepare oolichansonwhat they call theKlina-KlinaRiver now.
And they would come back to their villages and that would be a major trade item
because of the scarcity of other rivers that provided oolichans.®

— Bill Cranmer

George Cook provided similar evidence:

it [Woss] was ahome for our people and they dried sockeye up at Wass. And also
that the west coast and we — there’ s atrail that was used and it’s called the Grease
Trail that comes through Woss and comes into the Nimpkish, and it was used for
trading —trading, and it wasvery important at Woss. There' sapieceof land up there
which was used for trading, and thisiswhy that WWoss was important to our people.

The Grease Trail, | think to my knowledge that there's still some type of
remains at Wosswhen they —they didn’t abandon it. So you can see the importance
of Woss and asothat | think | recall that it only just didn’t stop at Woss, that there
wasanother vil lagefurther upintherecalled Vernon Lake. Therewasanother village
there also. So Woss was very important to us also.®”’

— George Cook

We also heard evidence that, at onetime, people stayed at Woss:

MS. GROS-LOUIS AHENAKEW: Did people stay there [at Woss] ?

ETHEL ALFRED: Y eah. My husband usedto tell methat they used to stay there,
eh, but | never went up there to Woss. He always dd talk about it when you going
towardstheisland, we always mentioned, you know, that the white people hastaken
away that from us. He said that they claim that we don’t own it. It'scalled Wa asin
Indian, Wa as, and that’s why the white people cdl it Woss. . .

MS. GROS-LOUIS AHENAKEW: Was there any sign of permanent living there?
Was there houses? Was there something to shelter the people on these islands?

8 ICC Transcript, April 21, 1995, pp. 18-21 (Bill Cranmer).

87 ICC Transcript, April 21, 1995, pp. 7-8 (George CooKk).
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ETHEL ALFRED: Y eah, he said there were houses there. He used to say that
there used to be houses there. . . .2

— Ethel Alfred

Despitethe fact that the Woss area played an important rolein the history and culture of the
'‘Namgis people, Agent Halliday did not support the Band’ s application for that land because he
considered this area to be too remote from Alert Bay. During this Commission’ sinquiry, Mr. Bill
Cranmer suggested that Mr. Halliday was motivated primarily by a desire to prevent the 'Namgis
people from practising the potlatch:

Thename of Mr. Halliday has been brought up, and one can only assumethat
his master plan was to try to keep the Namgis here in Alert Bay, especially when he
recommended that this be one of the lands that be increased to accommodate the
Namgis, and the minimal recommendations that he made for the outlying islands
would prevent the Namgisfromtravellingtoo far from Cormorant Island. | would see
the same thing in the Nimpkish River system, where his comment wasthat it woud
be too far for the Namgisto travel to gather their traditional resources

And again, you'd wonder what the master plan of Indian Agent Halliday,
when hewas instrumental in changing theIndian Act in the early 1900s to the point
in 1921 whenthey arrested all the peoplethat attended my father’ spotlatchin Village
Island, where he could act as the judge at the trials of our people, where it was
aready demonstrated that hewasworking for theyears before that in trying to stamp
out the potlatch. There were many people arrested prior to that in 1921, but the
judges at the time who tried these cases woul d dismissthe cases because the Act was
not clear. But Mr. Halliday wasinstrumental in changing the Indian Act so that he
alone could bethejudge and thereby arresting and sending our old people to prison.

So we can justimaginewhat his master plan wasfor the Namgisand the other
Kwakwal a-speaking peoples, isto keep them in one small confined area. . . &

— Bill Cranmer

88 ICC Transcript, April 20, 1995, pp. 24-25 (Ethel Alfred).

8 ICC Transcript, April 21, 1995, pp. 14, 16-17 (Bill Cranmer).
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Applications 76 and 77: Plumper and Pear se I slands
The lands covered by Applications 76 and 77 were in the Plumper and Pearse Island groups,
respectively. Ethel Alfred andPeggy Svanvik described thefood-gathering activitiesthat took place

there:

My father used to fish alot, jig, and he used to bring a lot of cod home that my
mother used to smoke and dry sometimes and we would just eat it or salt it. And it
wasall around thelittleidands, the surrounding islands, like | suppose Plumper and
Pearse, and we used to go to Haddington Island aswell for all of the things that the
people have mentioned — clams and fish, and like here on thisisland, seaweed.®

— Peggy Svanvik
MS. GROS-LOUIS AHENAKEW: . . . I'd like a little more information about
Plumper Island and what kind of activity took place around that island, if you

remember.
ETHEL ALFRED: Well, they used to go fishing for halibut, todry halibut there,
and dry clams, and that’ swhen they used to go there, when halibut season ison when
they come around. So that’s what the people, they used to have houses there. . . .*
— Ethel Alfred

MS. GROS-LOUISAHENAKEW: . .. Y ou mentioned that the people used to fish,
and they till do, but did they also hunt?

ETHEL ALFRED: Oh, yes.

PEGGY SVANVIK: Ye€s.

MS. GROS-LOUIS AHENAKEW: Where did the hunting take place?

PEGGY SVANVIK: All over. | remember like Crecroft Island and different
places like Pearse and all. My father used to do alot of hunting, and he hunted all
over.”

— Ethel Alfred and Peggy Svanvik

© ICC Transcript, April 20, 1995, p. 33 (Peggy Svanvik).

o ICC Transcript, April 20, 1995, p. 38 (Ethel Alfred).

92 ICC Transcript, April 20, 1995, pp. 39-40 (Ethel Alfred and Peggy Svanvik).



‘Namgis — McKenna-McBride Applications Inquiry Report 37

Mary Hanuse told us that the Pearse |slands were used for shelter: “I know that was a place where
people, if you're caught in the storm you go inside the Pearse Island. There were some houses
there.”®

George Cook echoed much of the evidence given by the other witnessesand provided further

details:;

And on our claim, which isthe Pearse Island group, that that was also used as a safe
haven because the waters surrounding the Pearse Island group was — this is where
even today that we still fish for cod, halibut. And also on the Pearselsland that we
pick seaweed even today. That goes back in history. And also we picked sea eggs
there, which we used also, and Chinese slippers they’re called. These were all on
Pearselsland. Andalso on Pearselsland, there’ sdeer on that island and it was passed
down to me that —whenever there was astorm or anything that they had to stay there
towait out the storm or thingslikethat, that there was always meat and afood supply
from Pearse Island. Pearse Island was very important.

And also the passes and the other islands al so, that because the abundance of
halibut in the area, especially at thistime of the year, that they used that placeto dry
halibut, and it waskind of —it wasused likeastation, | think it’scalled, or it wasjust
ahome. So dl of the islands that are concerned here is very important, and it was
well used even way back as time began.

... since our food supply was here in the surrounding waters adjecent to
Pearselsland and the Plumper Islands. . . we needed to have theseislands asour safe
havens and for purposes of drying. And you haveto redlize that our people, when
they went to theseislands and stayed hereinstead of —them daysweonly had canoes,
what | wastold, canoes, and so they just stayed on theseislands and did drying, what
we call kawashtay (phonetic) isdried halibut that — they can dry it and they can — it
lasts us just the same as on the Prairies you havejerky. And s that’ s what they did
here, and the food supply can last all winter once thiswas all dried.*

— George Cook

% ICC Transcript, April 20, 1995, p. 8 (Mary Hanuse).

o4 ICC Transcript, April 21, 1995, pp. 4-7 (George CooKk).
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Indian Agent Halliday
Severd witnesses spoke of the hardship caused by Indian Agent Ha liday:

| remember him [Agent Halliday]. Hewasn’t avery nice man. Y eah, hewasn’t very
good to us, | don't think. . . .

... Heused —wéell, heused to— 1 don’t think he treated our people very nice,
Mr. Halliday. | knew his secretary very well. We used to have meetings together
because we had a group that we used to call “Y oung Mothers,” and | really used to
enj oy goi ng wi th his secretary.

So hedidn’t treat our peopleright, | know that for afact. And | wasfortunate
enough, you know. | never went to the Indian Agent for — | never went on welfare,
so that | wasfortunate.. . .

So | can’'t say anything too nice about — | don’t want to talk about Mr.
Halliday because hewasn’t niceto us. And | was about 11 when our potlatch system
was taken away from — 1921. It was my auntie and my uncle that had the potlatch,
and our people were put in jail for that. My inlaws were part of it becausethey took
part in that potlatch, eh. It’ shard to explain how things go, and my dad was a part of
it for my aunt. He had quite abit todo with that. That’ swhy they took all our regalias
aNay.95

— Ethel Alfred

MS. GROS-LOUIS AHENAKEW: Y ou mentioned tha your parents were sent to jal.
PEGGY SVANV IK: My grandparents.

MS. GROS-LOUIS AHENAKEW: For a potlatch.

PEGGY SVANV IK: For participating in a potlatch, yeah.
MS. GROS-LOUIS AHENAKEW: Who sent them to jail?
PEGGY SVANV IK: Well, | guess Mr. Halli day.*®

— Peggy Svanvik

... to our people, fighting for land and trying to establish our original claim that we
own these territories, these islands, has been avery slow process, and it’s also very
hard to understand why certain people, especially | guessthat you’ re going to speak
of Mr. Halliday, that claims, making decisions after being here for — I think it was
eight years—and made adecison on Pearse Island and the Plumpe groups. Andit’s
aways our intention and it' saways in our history that before you make a decision

% ICC Transcript, April 20, 1995, pp. 29-30 (Ethel Alfred).

% ICC Transcript, April 20, 1995, pp. 35-36 (Peggy Svanvik).
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that you have to walk in his moccasins, walk in his shoes. Eight years of living in
Alert Bay, to have a knowledge of what our ancestors had is unrealistic for Mr.
Halliday at that time to make a decison such as he made concerning the Pearse
Islands and the Plumper groups and also the Cormorant Island.

Mr. Halliday was oneof theinstigators of the stopping of our potlatches, and
| think that Mr. Haliday was not acting in the best intereds of anyone in this
territory, especially Nimpkish. And everything tha — according to what was passed
down to meisthat everything was self-interest, that decisions that were madewere
not made for the good of the community or any of our villages. | think it was also
mentioned yesterday by Mrs. Alfred that he wasn’t a very nice man, and when you
take that into — coming from an elder and coming from Mrs. Alfred, that these are
harsh words, as harsh as can be said in reflectionto Mr. Halliday. So you can seethe
effectsthat his decision onthisvillage has been quite devastati ng. And even though
that he was here supposedly for the benefit of our Nimpkish people, that was not so.
Thisiswhat was all passed down to me.”’

— George Cook

MS. GROS-LOUIS AHENAKEW: Can she [Agnes Cranmer] remember anything
about the claim in question, the use of the land?

AGNES CRANMER: (Remarksin Kwakwala)

BILL CRANMER: She remembers & the time that this is when our people
suffered a great deal because of the actions of thewhite people, | guess especidly
Halliday, in the banning of the potlatch.

AGNES CRANMER: (Remarksin Kwakwala)

BILL CRANMER: And it wasn't only the chiefs of the Namgis that suffered. It
was the chiefs of the other tribes also.

AGNES CRANMER: (Remarksin Kwakwala)

BILL CRANMER: A lot of the lives of our chiefs were ruined because of that
action.*®

— Agnes Cranmer
Thus, it is clear from the words of the witnesses that the lands covered by Applications 73,

76 and 77 were of critical importance to the 'Namgis people. It isalso evident from the community
testimony that Agent Halliday was strongly perceived as acting contrary to the interests and
aspirations of the people he had responsibility for as Indian Agent.

o ICC Transcript, April 21, 1995, pp. 11-12 (George Cook).

%8 ICC Transcript, April 21, 1995, p. 22 (Agnes Cranmer).



PART 111
ISSUES

Counsel for the Band framed the issues as follows:

Fibpuciary DuTty

1 Did Indian Agent Halliday owe a fiduciary duty to the Band in relation to his
recommendationsto the M cK enna M cBride Commission respecting theBand’ sapplications
for additional reserve lands? If so, did he breach that duty in rel&ion to:

a) Application 73
b) Application 76
C) Application 77

2 Did the McKenna McBride Commission or its agent Ashdown Green owe afiduciary duty
to the Band in relation to their deliberations and investigations with respect to the Band's
applications for additional reserve lands? If so, did they breach that duty in relation to:

a) Application 73
b) Application 76
C) Application 77

NEGLIGENCE

3 DidIndian Agent Halliday owe aduty of careto the Band in relation to hisrecommendations
to the McKenna McBride Commission respecting the Band' s applications for additional
reserve lands?

4 If so, was Indian Agent Halliday negligent in failing to fulfil that duty in relation to:

a) Application 73
b) Application 76
C) Application 77

5 If Indian Agent Halliday was negligent, did hisactions or inaction cause thel oss of thelands
sought by the Band pursuant to:

a) Application 73
b) Application 76
C) Application 77
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SpeciFic CLaiMs PoLicy

6 Doesthisclam fit withi n the par ameters of the Specific Cla ms Policy?

Counsel for Canada did not formulate their own statement of theissues; rather, they simply
summarized and responded to the arguments advanced by the First N&ion.



PART IV
ANALYSIS

FipuciaryY DuTy
Issue 1

Did Indian Agent Halliday owe a fiduciary duty to the Band in relation to his
recommendations to the McKenna MdBride Commission respecting the Band's
applicationsfor additional reservelands?If so, did he breach that duty in relationto:
a) Application 73
b) Application 76
C) Application 77

Submissions of the Parties

TheFirst Nation submitsthat Indian Agent Halliday owed the Band afiduciary duty which consisted
“of honesty, good faith, and putting the interests of the Band first and foremost.”*® Moreover, the
First Nation asserts that Agent Hdliday owed a duty to protect and pursue the best interests of the
Indians and bands of the Kwawkewlth Agency, based on “the Federal government’s position and
policiesas set forth intheinstructions given to Indian Agents, including Mr. Halliday, thetrust-like
position of the Indian Agent as set forthin therelevant provisionsof the Indian Act theninforceand
in the statements made by members of the McKenna McBride Commission.”*® The First Nation
contendsthat Agent Halliday was obliged not only to protect the existing rights of the Band but dso
to further its interests in obtaining the additional reserve lands sought by the Band, or, at the very
least, those areas that were needed.

In support of its position, the First Nation maintains that the criteria for a fiduciary
relationshipidentified by Madam Justice Wilson in Framev. Smith and by Mr. Justice LaForest in
Hodgkinson v. Smms (discussed more fully below) are met in thiscase. First, Agent Halliday had
the scope for the exercise of some discretion or powe in relation to all the Band' s affairs. He was
appointed by thedominionto overseetheaffairsof Indianswithin hisAgency, and he had thepowers

and authority of an ex officio magistrate. More specificaly, he made recommendaions to the

% Written Submissions on Behalf of the Namgis First Nation, Formerly Known as the Nimpkish

Indian Band, September 6, 1995, p. 28 (hereinafter referred to as “Namgis Written Submissions”).

100 Namgis Written Submissons, p. 29.
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M cK enna-M cBride Commissionwhich werevery influential inview of hispositionasindian Agent,
and he arranged the Commission’ sand Mr. Ashdown Green’ stripstoareaswithin the Kwawkewlth
Agency, thus controlling who they met and what they saw.’™ Second, Agent Halliday “was in a
unique position in relation to what was put forth to the McKenna McBride Commission. . . . [He]
had kept [the Chiefg] in the dark as to what they could seek as new reserves and, rather than
forcefully supporting their positions, madethem appear disorganized and greedy.” ' Third, the Band
was peculiarly vulnerableto Agent Halliday, asis evidenced by the contempt of the Band members
towards him, particularlyin relation to hisinvolvement withthe potlatch trials and the confiscation
of valuable artifacts. The First Nation concludes that, “[a]s aresult of his powers under the Indian
Act and given the policies of the Department of Indian Affairs, Indian Agent Halliday could do
virtually what he wished in relation to the interests of the Band and its members.”*%

The First Nation goes on to argue that Indian Agent Halliday breached hisfiduciary duty in
relation to each of the applications at issuein thisinquiry. With respect to Application 73, the First
Nation submits that the compelling testimony of Chief Lageuse before the McKenna-McBride
Commission, and the evidence of the eldersbeforethel CC on April 20 and 21, 1995, demonstrated
the importance of the Woss areato the 'Namgis people. This evidence belies the reason given by
Agent Halliday for hisrefusal to recommend thisapplication—namely, that“theland wassoisolated
... itwould never be used.” The First Nation submitsthat Agent Halliday either failed to represent
theinterests of the Band or, if his statement was made out of ignorance, failedin hisduty to inform
himself as to the true state of &fairs before making his recommendation. Inthis regard, the First
Nation argues that “acrucial part of the fiduciary obligation owed by Indian Agent Halliday to the
Band was a duty to consult the Band before making representations to the McKenna McBride

Commission.” '™ By failing to consult with the Band, and by failing to protect itsintereststo ohtain

101 Namgis Written Submissons, p. 29.

102 Namgis Written Submisgons, p. 29.

103 Namgis Written Submissons, pp. 29-30.

104 Namgis Written Submissions, p. 30. The First Nation cites the following decisions of the British
Columbia Supreme Court in support of the proposition that, depending on the circumstances, the Crown may owe a
fiduciary duty to consult with Indians before taking any action which might adversely affect their interests:
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reserveland, the First Nation submitsthat Agent Halliday breached the fiduciary duty that heowed
to the Band:

Theresimply wasno valid reason for Indian Agent Halliday to put forth the position
that he did with respect tothis application for the McKenna McBride Commission.
Therewere no competing interests of the Crown which needed to be considered, nor
doesit appear from the record that he had heard any other objedtions to the reserve
alocation. If the land was unavailable, heshould have said so. If that werethe case,
which thereisno evidenceto suggest that it was, hisduty would have been to advise
the Band in order that they could adjust their requests to the McKenna McBride
Commission.'®

With respect to Application 76, the First Nation assertsthat Agent Halliday acted againstthe
Band’ shest interestsand breached hisfiduciary duty by recommending that amaximum of 100acres
beallotted in relation to three largeislands requested by the Band in the Plumper Island group. The
First Nation arguesthat Agent Halliday was awarethat the Band had an increasing population at the
time and would need additional land. Given that the lands were vacant and adjacent to the main
village at Alert Bay, the First Nation submitsthat Agent Halliday should have considered theBand' s
needs as pre-eminent and pressed for the reserve allotment sought by the Band.'®® Instead, Agent
Halliday sought to limit the Band’s allotment in the Plumper Island group and was, ultimately,
successful.

Finaly, with respect to the Pearse Island group covered by Application 77, the First Nation
maintains that the evidence of the elders confirms that the Band used and needed theseislands. Y et
there is no evidence tha Agent Halliday fulfilled his duty to consult with the Band regarding its
request for the Pearse Islands. On the contrary, the First Nation submits that the evidence of the
Chiefsat their meeting with the McKenna-M cBride Commission on June 1, 1914, tendsto indicate
that he ignored their pleas and left them to fend for themselves before the Commisson. Similar to

its argument with respect to Application 76, the First Nation submits that there is no reason why

Delgamuukw v. British Columbia, [1991] 3 WWR 97 (BCSC), rev’d [1993] 5 WWR 97 (BCCA), and Ryan v.
British Columbia (Ministry of Forests - District Manager), [1994] BCJ No. 2642 (SC).

105 Namgis Written Submissons, p. 31.

106 Namgis Written Submissons, pp. 31-32.
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Agent Halliday should not have supported the Band’ s application, considering that the lands were
vacant. The First Nation also submits that, “despite what Indian Agent Halliday may have viewed
as hisrole, based upon the term of hisappointment, it wasnot his duty to be neutral but, rather, to
put forth the best interests of the Band, particularly when their ‘farming, grazing and woodlands,
fisheries or other rights' would be adversely affected, as was the case here.” '’
Canadasubmitsthat reserve creation in British Columbiaisapublic law duty, not aprivate
law duty, and thereforedoes not giveriseto afiduciary relationship. The political processemployed
for the purposes of reserve creation was not capable of being supervised by the courts of equity and
could not give rise to an enforceable obligation.’®® Furthermore, Canada denies that any fiduciary
obligationsarose from the Indian Agent’ sinstructions and his representations before theM cK enna-
McBride Commission. It claims that there was no statute, agreement, or unilateral undertaking by
Canadato act for, on behalf of, or inthe best interests of the Band in the circumstances of thisclaim.

More specificdly, Canadaargues that:

. The instructions to Indian agents did not constitute a statute but an internal government
directive, which, ontheir own, did not createfiduciary obligationsby Canadatowards|ndian
bands.

. The instructions to Indian agents did not constitute an agreement between the Band and
Canadasincethereisno evidence tha the Band was aware of the instructions or agreed with
them.

. Theinstructionsto Indian agentsdid not create aunilateral undertaking on the part of Canada
to protect non-reserve lands or to obtain additional reserve landsfor the Band. In particular:

- There is no evidence that the Band knew of or agreed to the instructions in order to
createamutual understanding that the Crownwould act solely on behalf of the Band.

- The instructions do not disclose an intention by Canada to relinquish its own self-
interest and to act solely on behalf of the Band. Rather, the instructions required the
Indian agent to do avariety of tasks (for example, enforce section 149 of the Indian
Act prohibiting Indian festivals, dances, or other ceremonies) which were not
performed solely on behalf of the Band.

107 Namgis Written Submissons, p. 33.

108 Submissions on Behalf of the Government of Canada, September 6, 1995, pp. 2, 16-17 (hereinafter

referred to as “ Canada’ s Written Submissions”).
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- The reserve-creation process in British Columbia was a political process which
required ajoint decision of both the provincial and federal governmentstoallot lands
for Indian bands.

- Theingtructi onswere not broad enough to encompass non-reserve lands, and did not
require the Indian agent to take any action with respect to non-reserve lands.'®

In any event, Canada contends that it did not have the powe or discretion to unilaterally
affect the Band's legal or practical interests. First, as mentioned above, the creation of reservesin
British Columbia required a joint decision by both the provincid and the federd governments.
Second, Canada could not “control” the Commission’ s decisions — the Commission treated Agent
Halliday asawitnessto the Commission, inthe sasmeway that it treated Band members aswitnesses
to the Commission. Third, Agent Halliday s recommendations were largely ignored by the
Commission. Fourth, the Band was able to voiceits views on its applications for additional reserve
landsdirectly tothe Commission. Fifth, the Commission asked for submissionsfrom Agent Halliday
only on lands that were originally requested by the Band.**°

Findly, Canadaarguesthat, sincethe Band was able to make its own representations before
the McKenna-McBrideCommission, itdid not rely or depend on Agent Halliday to present itsviews
to the Commission, nor was it vulnerable to him in this regard.***

In response to Canada's position on this issue, the First Nation submits that the whde
purpose of the McK enna-M cBride Commission wasto settlefinally the Indian land question and to
establish the true needs of the various bands. Given the constitutional jurisdiction of the federa
Crown in relation to Indians and lands reserved for the Indians in subsection 91(24) of the
Constitution Act, 1867,2 and Article 13 of the Terms of Union, Canada had an obligation to press
for the establishment of reserves, the size, location, and number of which were sufficient for the

present and future needs of the Band. While the First Nation acknowledges that the creation of

109 Canada’ s Written Submissions, pp. 18-22.

110 Canada’ s Written Submissions, pp. 22-26.

1L Canada’ s Written Submissions, pp. 26-27.

12 Subsection 91(24) of the Constitution Act, 1867, assigns exclusive legislaive authority for

“Indians, and Lands reserved for the Indians,” to the Parliament of Canada.
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reserves required a joint decision by the provincial and federal governments, it submits that the
discretion exercised by Canada inhibited end prevented any possibility of most of the lands in
guestion becoming reserves, particulaly inrelationto Applications 76 and 77, whichwere avail able
to the Band. Finaly, the First Nation maintainsthat, even if the Band was given an opportunity to
present its views to the McK enna-M cBride Commission, these views were given short shrift and,
moreover, that Agent Halliday prevented the Band from ably making its case. Even though Agent
Halliday was supposed to represent the interests of the Indians, his statements to the McKenna-
M cBride Commission wereto the effect that they did not need the Wosslands under Application 73
and that they needed less than they asked for under Applications 76 and 77. Since great weight was
placed on these statemerts, the First Nation argues that it was vulnerable to Agent Halliday’s

representations to the Commission.*

Public versus Private Law Duty

In the Cormorant Island claim of the 'Namgis First Nation, Canada advanced a similar argument to
that advanced here — namely, that reserve creation in British Columbiaisin the nature of a public
law duty, not a private law duty, and therefore does not give rise to legally enforcesble fiduciary
duties. We regjected that argument in our report into the Cormorant Island claim in light of the
commentsmade by Mr. Justice Dickson (ashethen was) inGuerinv. The Queen."** Inthat case, Mr.
Justice Dickson acknowledged that public law duties do not typicaly give rise to a fiduciary
relationship. This exception did not mean, however, that the Crown’ s obligation could never come
within the scope of the fiduciary principle. Mr. Justice Dickson stated that the Indians' interest in
their lands is an independent legal interest created by neither the legslative nor the executive
branches of government. As a result, the Crown’s obligation to the Indians with respect to that
interest is not apublic law duty, but rather “in the nature of aprivate law duty.” He concluded that,

in this sui generisrelationship, it is not improper to regard the Crown as a fiduciary. Mr. Justice

13 Namgis Written Submissons, pp. 38-40.

14 Guerin v. The Queen (1984), 13 DLR (4th) 321 (SCC).
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Dickson also stated that the Indian interest in the land is the same whether it is the interest of an
Indian band inareserve or unrecognized aborigina title in traditional tribal lands.*®

Wesaidin our Cormorant Island report that weunderstood Mr. Justice Dickson to be saying
that thereisan independent legal interest intheland even before areserveiscreated. Any obligation
with respect to that interest isin the nature of a private law duty. We found, therefore, that it was
possiblefor an enforceable fiduciary obligation to arisein the reserve creation process.*** We adopt
the same reasoning here. The question tha remains to be ansvered iswhether Canada, in fact, had

afiduciary obligation in the drcumstances of this claim.

Nature and Scope of Fiduciary Obligations
Inarguing that Agent Halliday owedafiduciary duty to the Band in relation to hisrecommendations
to the M cKenna-M cBride Commission, the First Nation refersto anumber of court decisionswhich
discussthefiduciary relationship between the Crown and thelndians: Guerin v. The Queen; Kruger
v. The Queen; R. v. Sparrow; and Apsassin v. Canada (Department of Indian Affairs and Northern
Devel opment).**” The First Nation al so citesand applies some of the principlesenunciated by Madam
Justice Wilson in Frame v. Smith and by Mr. Justice La Forest in Hodgkinson v. Smms.**®

In Frame v. Smith, Madam Justice Wilson proposed the following “rough and ready guide”
to identify relationships where it is appropriateto impose fiduciary obligations:

.. . there are common features discernible in the contexts in which fiduciary duties
have been found to exist and these common features do provide arough and ready
guideto whether or not theimposition of afiduciary obligationon anew relationship
would be appropriate and consistent.

Relationshipsin which afiduciary obligation have [sic] been imposed seem
to possess three general charaderistics:

15 Guerin v. The Queen (1984), 13 DLR (4th) 321 at 336-37 and 341.

116 ICC, 'Namgis First Nation Report on Cormorant Island Inquiry (March 1996), 68.

17 Guerin v. The Queen, [1984] 2 SCR 335; Kruger v. The Queen (1985), 17 DLR (4th) 591 (FCA);
R. v. Sparrow (1990), 70 DLR (4th) 385 (SCC); Apsassin v. Canada (Department of Indian Affairs and Northern
Development) (1993), 100 DLR (4th) 504 (FCA).

18 Frame v. Smith, [1987] 2 SCR 99; Hodgkinson v. Simms, [1994] 9 WW R 609 (SCC).
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(1)  Thefiduciary has scope for the exercise of some discretion or power.

(2)  Thefiduciary canunilaterally exercisethat power or discretion soasto affect
the beneficiary’ slegal or practical interests.

€] The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary
holding the discretion or power.*°

In Hodgkinson v. Smms, Mr. Justice La Forest elaborated further on the approach proposed
by Madam Justice Wilson. Hethere discussed three“ uses” of theterm*“fiduciary,” two of which are
relevant for the purposes of thisinquiry. Mr. Justice LaForest characterized thefirst use of theterm

“fiduciary” asfollows:

Thefirst isin describing certain relationships that have as their essence discretion,
influenceover interests, and aninherent vulnerability. In thesetypes of relationships,
there is a rebuttable presumption, arising out of the inherent purpose of the
relationship, that one party has a duty to act in the best interests of the other party.
Two obvious examples of this type of fiduciary relationship are trustee-beneficiary
and agent-principal. In seeking to determinewhether new classes of relationshipsare
per se fiduciary, Wilson J.’s three-step analysis [in Frame v. Smith] is a useful
guide.*”

Although the First Nation refers only to the first use, the second use of the term “fiduciary”
is described as follows by Mr. Justice La Forest:

As| noted in [International Corona Resources Ltd. v. LAC MineralsLtd., [1989] 2
SCR 574], however, the three-step analysis proposed by Wilson J. encounters
difficulties in identifying relationships described by a dlightly different use of the
term “fiduciary,” viz., situationsin which fiduciary obligations, though not innateto
agiven relationship, arise asamatter of fact out of the specific circumstances of that
particular relationship; see supra, at p. 648. In these cases, the question to ask is
whether, givenall the surrounding circumstances, one party could reasonably have
expected that the other party would act in the former’ s best interests with respect to
the subject matter at issue. Discretion, influence, vulnerability and trust were

19 Framev. Smith, [1987] 2 SCR 99 at 136. Although Wilson J. wrote indissent, her list of

characterigics was adopted by a majority of the Supreme Court of Canada in subsequent cases. See, for example,
LAC Minerals Ltd. v. International Corona ResourcesLtd. (1989), 61 DLR (4th) 14 (SCC), pe La ForestJ. at 29,
and per Sopinka J. at 62-63; Hodgkinson v. Simms, [1994] 9 WW R 609 (SCC), per La Forest J. at 628, and per
Sopinka and McLachlin JJ. at 666.

120 Hodgkinson v. Simms, [1994] 9 WW R 609 at 629 (SCC).
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mentioned as non-exhaustive examples of evidentid factors to be considered in
making this determination.

Thus, outside the established categories, what is required is evidence of a
mutual understanding that one party hasrelinquished its own self-interest and agreed
to act solely on behdf of the other party.'*

Citing Guerinv. TheQueenand Framev. Smith(approved by Hodgkinsonv. S mms), Canada
setsout thelaw relating to fiduciary obligationsin aslightly different manner from the First Nation:

In order to haveafiduciary relationship which maygiveriseto afiduciary obligation,
the following three elements must be present:

@ astatute, agreement or unilateral undertaking to act for, on behalf of
or in the interests of another person;

(b) power or discretion can be exercised unilaterally to affect that
person’slegal or practical interests; and

(© reliance or dependence by that person on the statute, agreement or
undertaking and vulnerabilityto theexercise of power or discretion.'?

With respect to the term “undertaking,” Canada emphasi zes particular words used by Mr.
Justice LaForest in Hodgkinson v. Smmsin support of its(Canada s) argument that “the existence
of aunilateral undertaking by the Crown giving riseto fiduciary dutiesis determined on the basis
of the mutual under standing of both the Crown and the I ndiansthat Canadahasrelinquished itsown
self-interest and agreed to act solely on behalf of the Indians.”*?

Canada offered the same test to determine whether a fiduciary obligation arose in the
Cormorant Island inquiry of the 'Namgis First Nation. However, we stated in that report that
Canada's formulation of the appropriae test confused the case law.’* As we saw it, the proper

approach in the circumstances of that claim wasto apply Madam Justice Wilson’ s*rough and ready

121 Hodgkinson v. Simms, [1994] 9 WW R 609 at 629 (SCC).

122 Canada’ s Written Submissions, pp. 14-15.

123 Canada’ s Written Submissions, p. 15. Emphasis added by Canada.

124 ICC, 'Namgis First Nation Report on Cormorant Island Inquiry (March 1996), 70.
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guide” set out in Frame v. Smith. In other words, the first element of the three-part analysis was
properly the* scopefor theexercise of somediscretion or power,” and not the existence of “astatute,
agreement or unilateral undertaking to act for, on behalf of or in the interestsof another person.”*#
We adso had difficulty with Canada's argument that the existence of an “undertaking’ was
determined on the basis of a mutual understanding by both the Crown and the Indians that Canada
had relinquished its own self-interest and agreed to act solely on behdf of the Indians. We stated:

Contrary to Canada ssuggesti on, we do not seeMr. JusticeLa Forest’ s statement [in
Hodgkinson v. Smms] regarding a “mutual understanding that one party has
relinquished its own self-interest . . .” as defining the circumstances in which an
“undertaking” will giverisetoafiduciary obligation in the context of aGuerin-type
or Framev. Smith-typeanalysis. Rather, thisstatement i san el aboration of the second
use of the term “fiduciary.” As we understand Mr. Justice La Forest's reasons,
fiduciary obligations may arise where either the first use or the second use of the
term is involved. Therefore, if the relationship falls within the Frame v. Smith
analysis(in other words, it fallswithinthe first use of theterm), it is unnecessary to
establishthat thereisa“mutual understandingthat one party hasrelinquisheditsown
self-interest and agreed to act solely on behalf of the other party.”*%

In our view, the same comments areequally fitting in the context of thisclaim. Wetherefore decline
to follow the approach suggested by Canada for the existence of afiduciary relationship.

As a starting point, it is important to bear in mind that the Supreme Court of Canada and
other courts have characterized the relationship between the Crown and the aboriginal peoples of
Canadaas fiduciary in nature. Mr. Justice lacobucci stated this view in clear and succinct termsin
the Supreme Court of Canada decision of Quebec (Attorney-General) v. Canada (National Energy
Board):

Itisnow well-settled that thereisafiduciary relationship between the federal Crown
and theaboriginal peoplesof Canada: Guerinv. Canada (1984), 13D.L.R. (4th) 321,
[1984] 2 S.C.R. 335, 20 E.T.R. 6. None the less, it must be remembered that not
every aspect of the relationship between fiduciary and benefidary takes the form of
afiduciary obligation: LAC Minerals Ltd. v. International Corona Resources Ltd.

125 ICC, 'Namgis First Nation Report on Cormorant Island Inquiry (March 1996), 73.

126 ICC, 'Namgis First Nation Report on Cormorant Island Inquiry (March 1996), 74.
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(1989), 61 D.L.R. (4th) 14, 26 C.P.R. (3d) 97,[1989] 2 S.C.R. 574. The nature of the
relationship between the parties defines the scope, and the limits, of the duties that
will be imposed.*’

Thus, it would appear that the Supreme Court of Canada accepts the basic premise that the
relationship between Canada and First Nations is inherently fiduciary in nature. In this sense, the
Crown-aboriginal relationship falls within the established categories of fiduciary relationship such
astrustee-beneficiary and agent-principal and gives rise to arebutteble presumption tha one party
has a duty to act in the best interests of the other. However, Mr. Justice lacobucci was also clear that
“not every aspect of therelationship between fiduciary and beneficiary takesthe form of afiduciary
obligation . . . The nature of the relationship between the parties defines the scope, and the limits,
of the duties that will be imposed.”*?®

The task before us, then, is to delineate the scope and content of Indian Agent Hdliday’s
fiduciary dutiesto the Band, based on the particul ar facts of thisclaim. To assist in thistask, wefind
it useful to examine the factual circumstances of this claim in accordance with the three general
characteristics of fiduciary relationships identified in Frame v. Smith. We also find it helpful to
examine the nature of the relationship from the perspective of three different points in time.
Therefore, we have focused on the relationship between the Indian Agent and the Band prior to,
during, and after the McKenna-McBride hearings to determine whether any particular fiduciary

duties arise under the circumstances of this claim.*?®

127 Quebec (A.-G.)v. Canada (National Energy Board) (1994), 112 DLR (4th) 129 at p. 147 (SCC).

128 Quebec (A.-G.) v. Canada (National Energy Board) (1994), 112 DLR (4th) 129 at p. 147 (SCC).
Further support for this view can be found in Mr. Justice La Forest’s statement in Hodgkinson v. Simms, [1994] 9
WW R 609 at 632 (SCC), that “the precise legal or equitable duties the law will enforce in any given relationship are
tailored to the legal and practical incidents of a particular relationship. To repeat a phrase used by Lord Scarman,
‘There is no substitute in this branch of the law for a “ meticulous examination of the facts”’ . . .” Emphasis added.

129 The reference to “the M cKenna-McB ride hearings” includes both the Commission’s hearings with
the tribes of the Kwawkewlth Nation on June 1 and 2, 1914, and the Commission’s hearings with Indian Agent
Halliday on June 24, 1914.
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Fiduciary Duty prior to the McKenna-McBride Hearings
One of the prominent features of the Commission’ s operations was its meetings throughout British
Columbiawith all or most of the province' s tribes and bands. It was at these community meetings
that the tribes and bands were afforded the opportunity to tell the Commissioners first hand their
views on a number of matters and to submit their applications for additional reserve lands. At the
risk of stating the obvious, it stands to reason that the more prepared the bands were for the
Commissioners' visit, the greater their ability to present thorough and compelling applications for
reserve land. It isin thisregard that the Indian Agent had the capacity to play apivotal role.

One of the primary responsibilities of the Indian Agent was to provide advice to the bands
under his charge. Superintendent Vowell’ s“ Instructionsto Indian Agents” in 1909 bear witnessto

thisimportant respong bil ity:

Thedutiesof Agentsmainly consist in advising theIndians, and in protecting
them in the possession of their farming, grazing and woodlands, fisheries or other
rights, and preventing trespass upon or interference with the same. . .

As the Department has no treaty paymentsto make to the Indians of British
Columbiaand it proposes doing away entirely with the system of giving presentsto
them there will be little other responsibilities attaching to the position of Indian
Agent than the ordinary care of theinterests of the Indians, and their protection from
wrongs at the hands of those of other nationdties[sic]. The Agent should constantly
adviseandinstruct theIndiansin the beneficial use and occupationsof their farming,
grazingand woodland, fisheriesor other privilegesor industries possessed or pursued
by them; and they, the Agents, should take measuresto prevent trespass or intrusion
by white people or Indians of other tribes or bands on the reserves, fisheries, etc.,
within their Agencies, etc. . . .**

The Chairman’ sremarks during the Commission’ s general meeting with the principal tribes
of the Kwawkewlth Nation on June 1, 1914, affirm the importance of the Indian Agent’ s advisory
role:

Thelndian Agent’ s[sic] areappointed and paid by the Dominion Government. Thear
duty isto stand by and protect the Indians in all their rights — to visit the Reserves

130 A.W. V owell, Superintendent of Indian Affairs, British Columbia, to JA. M cIntosh, Indian Agent,

covering letter along with memorandum entitled “Instructions to Indian Agents,” December 22, 1909 (ICC
Documents, pp. 26-27). Emphasis added.
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from time to time and see that no oneisinterfered with them in their privileges,; To
betheir friend and to give them good advice; Totell themwhat it is best for themto
do and to ook after themasa father would hischildren. It isalso hisduty to prevent
them from disobeying the laws; To prevent them if possible from doing what is
wrong; To explain the law to them and see that it is enforced and to keep them
informed as to the mind of the Government. . . .**

It is true that the 1909 Instructionsand the Chairman’s description of the Indian Agent’s
duties do not explicitly say that the Indian Agent wasto provide advicein relation to the McK enna-
McBride process. However, given the critical importance of land and the impact of the process on
the Band's present and future interests, it defies common sense to sugged that the Indian Agent’s
general advisory role stopped short of providing the bandswith information and assistance vital to
their effective participation in the process.

In the language of the “rough and ready guide” in Frame v. Smith, Agent Halliday had a
unilateral discretion or power to do anumber of things prior tothe Commission’svisitto Alert Bay.
First, he could havedistributed the plans of the Band’ slandsthat werelying in hisofficeto the Chief
and councillors prior to the hearings. Second, he was in a position to determine which lands were
alienated and to relay this information to the Band. Third, he could have told the Band about the
process(what the Commi ssion wasdoing, why the Commissionwas coming to thecommunity, what
lands the Band could seek) and he could have advised Band members on how to participate most
effectivelyin the process. If the Band had been furnished with this advice andinformation, it would
have been in a much better position to assert its owninterests. The Band would have been ableto
compileathorough list of availablelandsand to make persuasiveargumentsthat specificlandswere
important for the Band’ s present and future needs. Although it would not have been an onerous task
to provide the Band with thisinformation and advice, the evidenceisthat Agent Halliday did none
of these things to assist the Band in preparing its applications for submission to the Commission.

Under the circumstances, it is clear that the Band was peculiarly vulnerable to the exercise
of Agent Halliday’s discretion. On the evidence before us, it appears that the Band had no other

reasonable and practical way of obtaining information about its lands and the process. We

131 Chairman, Royal Commisson, June 1, 1914, Royal Commission on Indian Affairs for the Province

of B.C., Transcript of Proceedings, p. 89 (ICC Documents, p. 80). Emphasis added.
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acknowledge that the Commission, itself, provided information to the Band onceit arrived in Alert
Bay. However, it isimportant to remain cognizant of the amount of time availabe to the Band to
digest and make sense of the information provided by the Commission. The evidence of Chief
Owahagal eese was that he received the plan of his land on Saturday night. The Commission
commenced itsfirst day of hearings on the following Monday. Assuming that all the bands in the
Kwawkewlth Agency received information about the process at the same time as Chief
Owahagal eese, the Nimpkish Band barely had afull day to prepare. Inour view, thisinformation was
too little, too late, to be of any real benefit to the Band.

But could the exercise of Agent Halliday’s discretion affet the Band's legal or practical
interests? In our view, the exercise of Agent Halliday’ s discretion could and, in fact, did affect the
legal and practica interests of the Band. It is clear that Agent Halliday’s failure to disclose
information that was readily available to him, and to provide advice to the Band onits available
options, had the potential to affect the breadth and quality of the Band’ s applications for additional
reserve lands and, thus, its ability to receive favourable recommendations from the Commission.

If Agent Halliday had properly prepared the Nimpkish Band for the process, it islikely that
Chief Lageusewould haverequested other landswhich were not alienated to third-party interestsand
that he would have provided greater detail regarding the use and importanceof the lands to justify
these applications. Thisis afair inference, since Chief Lageuse stated that his land applications
represented less than one-quarter of his ancestors' village sites. If other lands were available and
reasonably required by the Band, thereis every reason to believe that the Commission would have
allotted the lands as additional reserve lands. The mandate of the Commissionwas, after all, to set
aside a sufficient quantity of land for the present and future needs of the Indians. In this sense, we
are of the view that Agent Halliday did have a fiduciary obligation to prepare the Band for the
McKenna-McBride process. A failure to do so was a breach of that obligation. We are mindful,
however, that the M cK enna-M cBride Commission wasunwilling or unableto recommend landsthat
were aready alienated. Therefore, if all aternaive lands were alienated, the Band probably would
not have fared any better inthe process even if Agent Halliday had provided basic information and
advice.
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Bearing in mind the constrants on the McKenna-McBride Commission with respect to
alienated lands, we proposethe following guidelines for determining whether or not the Band has
avalid specific daim against Canadaasaresult of theIndian Agent’ sconduct prior totheMcK enna
McBride hearings. In our view, the Band has a valid specific clam if it can establish aprima facie
case that (1) the Indian Agent failed to prepare the Band for the McKenna-McBride process; (2)
unalienated lands were available which the Band could have applied for; and (3) the lands were
reasonably required by the Band. If these conditions are sdisfied, it should be presumed that the
Commission would have allotted the lands as additional reserve lands. Although the presumption
is rebuttable, the onus should be on Canada to demonstrate on a balance of probabilities that the
McKenna-McBride Commission would not have allotted thelands as additional reservelandsif the
lands had been requested by the Band.

In the circumstances of this claim, we are satisfied that Agent Halliday failed to disclose
material information and toprovide basic advicetothe Nimpkish Band to assistitinits preparations
for the McKenna-McBride hearings. Although this information was readily available to Agent
Halliday and would not have been an onerous task on his part, he offered little or no informationto
the Band to assist it during thisimportant process. The words of Chief Willie Harris at the general

meeting of the principal tribeson June 1, 1914, are particularly telling:

.. . we ought to have an Agent here who will tell the people here what the mind of
the Government isandif thereisany privileges. The Indians ought to have been fully
instructed about these things — The few minutes that we have been listening toyou
our eyes have been opened, and the Indian Agent ought to have told us about all
those things. Y ou ought to have seen us in the general meeting this morning before
you came — We had the plans, and one would say (Referringto the Indian Reserves
on the plans) “whereisit” “whoseisit” and we cannot tell you. We want to show
you how helpless we are, and we think the Indian Agent should have told us about
all these things.**

132 Willie Harris, Chief of the Nimkish Tribe, June 1, 1914, Royd Commission on Indian Affairs for

the Province of B.C., Transcript of Proceedings, p. 89 (ICC Documents, p. 80).
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Even the Chairman of the McKenna-McBride Commission noted Agent Halliday’s shortcomings
inthisregard, stating that the plans of the Chiefs' landswere“lying in the office of the Indian Agent
who failed to distribute them . . . as ought to have been done.”***

We are also satisfied that additional lands were reasonably required by the Band. The
McKenna-McBride Commission stated in its report that the reserves of the Kwawkewlth Agency,
as described in the Official Schedule of 1913, numbered 91, with an aggregate area of 16,600.99
acres. Thisgaveaper capitaaverage of 14.03 acresfor the Agency population of 1183.2** In contrast,
the Nimpkish had a per capita average of 34 acres.’* Even after the Band received 70 additional
acresin the Plumper Island group and 60 additional acresin the Pearse Island group, it still had aper
capitaaverage of only 4.2 acres. Considering tha the Nimpkish Band “was one of the few in the
Agency increasing numerically . . . and required room for expansion,”**® it seems reasonable to
conclude that the Band was |eft with insufficient |ands.

It is unclear, however, whether there were unalienated lands available in 1914 which the
Band could have applied for. Since, on the evidence beforeus, the Band has not established aprima
facie casethat such landswere available, in our view it has not established that it hasavalid specific
claim on this basis. If supplementary research can confirm that such lands were available in 1914,
it should be presumed that the McKenna-McBride Commission would have allotted additional
reserve lands. Although it is not clear how much land the Commission would have allotted to the
Band in 1914, thisis amatter which could provide avalid basis for negotiations under the Specific

Claims Pdlicy.

133 Chairman, Royal Commisdgon, June 1, 1914, Royal Commission on Indian Affairs for the Province

of B.C., Transcript of Proceedings, p. 86 (ICC Documents, p. 77).
134 Final Report, Royal Commissionon Indian Affairs for the Provinceof British Columbia June 30,
1916 (ICC Documents, p. 160).

135 Kwawkewlth Agency - Additional Lands Applications (ICC Documents, p. 1).

136 Royal Commission on Indian Affairs for the Province of B.C., Precis Report of A gent Halliday’s

Testimony, June 24, 1914 (ICC Documents, p. 130).
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Fiduciary Duty during the M cKenna-M cBride Hearings

A second prominent feature of the Commission’ soperationswasits separateinterview withthelocal
Indian Agent after visiting the resarves in his agency. At this interview, the Agent was asked to
review the applications of the various tribes and bands and to provide his recommendations. The
First Nation takes the position that it was not Agent Halliday’ s duty to be independent during this
process, but rather to act as an advocate on behalf of the Band.**” Canada disagrees. Mr. Becker

stated as follows in his oral submissions

The Indians were able to make submissions directly to the McKenna-McBride
Commission. They did not need the Indian Agent to represent them before the
Commission, and in fact the Commission obviously intended that the Indian Agent
speak of the Indian Agent’ spersonal opinions. Otherwisewhy would they even have
called the Indian Agentsin? | mean, they already knew what the bandswanted. They
had heard directly from the bands: we want application x, y, z. They wanted to hear
independently from the Indian Agent in terms of what the Indan Agent thought.
Thisisnot the context where anyone expected the Indian Agent to go in and
effectivel y parrot what the band wanted. That would have added nothing.

We agree with Canada that Agent Halliday did not have a duty to “parrot” the Band's
submissions, even if he did not agree with them. His evidence was given under oath, which
demanded that he tell the truth and provide his honest opinion on what the present and future land
needs of the Band were when he was making his recommendations. This does not mean, however,
that Agent Halliday did not have any obligations in relation to the Band. Given the nature of his
responsibilitiesasthelndian Agent, Mr Halliday should haveinformed himself about theBand'’ strue
land requirements so that he could provide reasonable and well-informed recommendations to the
Commission. In order to inform himself of the Band' sbona fide land requirements, Agent Halliday
would have been required to consult with the Band and conduct investigati ons into the qudlity,
availability, and potential useof various lands.

Canadacontends, however, that Agent Halliday could notunilaterally affectthe Band' slegal
or practical interests. It argues that Agent Halliday, like the Band, was simply a witness in the

187 ICC Transcript, September 20, 1995, pp. 19 and 99 (Stan Ashcroft).

138 ICC Transcript, September 20, 1995, p. 64 (B ruce Becker).
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process, the Commission and ultimately thetwo level sof government werethedecision makersand,
in some cases, Agent Halliday’ srecommendationswerenot followed. We agreethat Agent Halliday
was not the final decision maker. However, in our view, Canada’ s position improperly minimizes
the importance attached to Agent Halliday’s testimony and his actual influence over the fina
decision of the Commission.

Following oral submissionsin thisinquiry, both parties submitted further reports analyzing
the correlation between Agent Halliday’ srecommendations and the Commission’ sdecisionsfor the
entire Kwawkewlth Agency.*®® After carefully studying these reports, it appears to us that most, if
not all, of Agent Halliday’s negative recommendaions resulted in the Commission rejecting the
application, even if it did not dwaysreect the gpplication for the same reason as Agent Ha liday.
In addition, it appearsthat a substantial majority of Agent Halliday' s positive recommendations (in
relation to lands that were available) resulted in the Commission allotting some land, even if it did
not always allot the same amount of |and recommended by Agent Halliday. These resultslead usto
conclude that Agent Halliday did, in fact, wield considerable influence in the process. This
conclusion is strengthened by the fact that the Commission returned to Agent Halliday for further
recommendations after it was discovered that some of the lands he recommended in the initial
applications were alienated. It standstoreason that the Commission must have placed some weight
on Agent Halliday’s opinions; otherwise, there would have been no need to ask him for further
recommendations.

Canada al so contends that the Band was not vulnerable to the exercise of Agent Halliday’s
power or discretion becauseit wasable to makeits own representati ons before the Commission. We
cannot accept this argument. Even though the Band was able to speak on its own behalf, it was still
vulnerable, owingtoitslack of preparation for the process. In otherwords, thefact that the Band was
able to address the Commission directly did not mean that it was able to represent its needs and

interests in an effective way. In effect, Agent Halliday’s failure to prepare the Band for the

139 Stan H. Ashcroft to Isa Gros-Louis Ahenakew, Associate Legal Counsel, Indian Claims

Commission, October 12, 1995, enclosing report prepared by Dr. John Pritchard (I1CC file 2109-5-1); Rosemarie
Schipizky to IsaGros-LouisAhenakew, Associate Legal Counsel, Indian ClaimsCommission, March 12, 1996,
enclosing report prepared by Specific Claims W est, DIAN D, entitled, “T he McK enna-M cBride Commission: A
Review of the Land Applicationsof the First Nations within the Kwawkewlth Agency, 1914-1916" (ICC file 2109-5-
2).
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Commission’s hearings tainted the whole process. In addition, as discussed above, it appears that
the Commission was reludant to allot lands without some endorsement from the Agent. Surdy this
record indicates that the Band was vulnerable to the exercise of the Agent’s discretion.

In sum, it is apparent that Agent Halliday had congderable influence in the process, given
his role as the Indian Agent for the Kwakewlth Agency. He was expected to inform himself about
prevailing social conditions, band population figures, land quality and availability, land areas
presently used and occupied by the bands, and lands they might reasonably require in the future.
Under the circumstances, we are of theview that he had afiduciary obligation to provide reasonable
and well-informed recommendations to the Commission. A failure to do so was a breach of that
obligation. Simply put, Agent Halliday’s failure to inform himself had an adverse impact on the
Band' sapplicationsfor land, and the consequenceshav ebeenfelt for generationsamong the’'Namgis
people.

Asbefore, we aremindful that the M cK enna-M cBride Commission was unwilling or unable
to recommend lands that were already alienated. We therefore propose the following guidelinesfor
determining whether or not the Band has a valid specific claim against Canada as a result of the
Indian Agent’ sconduct during the M cK enna-M cBride hearings. TheBand hasavalid specificdaim
if it can establish a prima facie case that (1) a reasonable person acting in good faith would have
provided adifferent recommendation to the Commission if that person had consulted with the Band
and made other appropriate investigations; and (2) the relevant lands were unalienated. If these
conditions are satisfied, it should be presumed that the Commission would have allotted someor all
of thelandsencompassed by that different recommendation, providing that thelandswerereasonably
required by the Band. The onusison Canadato rebut the presumption on abalance of probabilities.

Onthebasisof theevidencegiven by Chief Lageuseon June 2, 1914, and the evidencegiven
to us at the community session on April 20 and 21, 1995, we are of the view that, if Agent Halliday
had consulted with the Band bef ore making hisrecommendationsto the Commission, hewould have
discovered that all the lands encompassed by Application 76 (the Plumper Islands) and Applicaion
77 (the Pearsel slands) wereactively used by the Band and were of importance to them. Wetherefore
find that areasonable person actingin good faith would have recommended for reserve statusall the

islands requested by the Band. According to thenotations made by the Commission, all of thelands
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encompassed by Application 76 were* openand available.” Accordingly, it should be presumed that
the Commission would have allotted some or all of the two Plumper islands that were not included
initsfinal decision. The Commission’ s notations with respect to Application 77 state that the lands
were “partially open and available.” Again, the Band has not provided sufficient evidence that the
particular lands sought in its specific clam in relation to Application 77 were undienated. Thisis
anecessary pre-condition before it can be presumed that the Commission would have all otted some
or al of the landsas additional reserve lands.

The situation with respect to Application 73 (Woss) is more complex. We heard evidence
at the community session that the areaaround Wosswasimportant for gatheringand preservingfish
andfor trading. Presumably, if Agent Halliday had consulted with the Band, hewould have obtained
similar information. However, we also have the evidence of Chief Lageuse that it had been
approximately 50 years since Band members had had apermanent village there and that they had not
used it in the meantime for any purpose Given the evidence of Chief Lageusethat the area had not
been used for anumber of years, we can see why areasonabl e person acting in good faith might have
made the same recommendation as Agent Halliday if it was absolutely clear that the Commission
would allot the lands sought under Application 72 to extend the area of Indian Reserve 3. However,
this outcome was not at al clear, since the lands requested under Application 72 were covered by
a timber limit. Not only was the area around Woss an old village site and important for food
gathering and trade but the evidence confirmsthat it was al so significant in termsof ‘Namgis culture
and traditions. Therefore, it isareasonable likelihood that the Band would have used the areasince
it was unable to obtain the lands sought under Application 72. In our view, a reasonable person
acting in good faithwould have recommended Application 73 at Wossin addition to, or at least in
the alternative to, Application 72.

Having said that, we think it is unclear whether the lands encompassed by Application 73
were unalienated. Just prior to the ora hearing, Canada submitted evidence that they were not. The
Band was unwilling to accept Canada’ s evidence without further research*° We recommend that

the Band undertake that research and, if it can be shown that the lands encompassed by Application

140

Schipizky).

ICC Transcript, September 20, 1995, pp. 6-13 (Stan Ashcroft, Bruce Beck er, Rosemarie



62 Indian Claims Commission

73 were unalienated, it should be presumed that the Commission would have allotted some or all of

the lands as additional reserve lands.

Fiduciary Duty after the McKenna-McBride Hearings

Asmentioned above, when the Commission became aware that many of the lands recommended by
Agent Halliday were alienated, the Commission returned to him and asked if hewishedto reconsider
his opinion with regard to any of the applications he had not endorsed. Asweseeit, Agent Halliday
had, at the very least, the same fiduciary obligation at this stage of the process as he had during the
hearings; that is, he had a fiduciary obligation to provide reasonable and wdl-informed
recommendationsto the Commission. If anything, the Band' s vulnerability was more acuteat this
stage, since the Commission returned only to Agent Halliday for further representations and did not
seek the input of the Band on alternative land applications.

In determining whether or not Agent Halliday’s recommendations were reasonable at this
stage, itiscrucial to takeinto account that he now had moreinformation. Clearly, he was aware that
many of the lands he had recommended were alienated and unavailable. Thus, even if a particular
recommendation was reasonable in June 1914 when Agent Halliday first appeared before the
Commission, it cannot be automatically assumed that it wasstill a reasonablerecommendation in
the context of this new information.

In the circumstances of this claim, Agent Halliday knew at the time he was making his
revised recommendations that the Commission was unwilling or unable to alot the lands
encompassed by Application 72. Since Agent Halliday, himself, believed that the Band required
room for expansion, one would think that a reasonable person would have attempted to match as
closely as possiblethelost acreage from Application 72 (500 acres). In terms of the Band' s original
applications, this would have required a revised recommendation that included all or most of
Applications 73, 76, and 77, depending on thetotal acreagein thePlumper and Pearse | sland groups.
Therefore, asdiscussed above, it should be presumed that the Band hasavalid claim for negotiation
with respect to Application 76 since the lands were “open and available’” The same should be
presumed with respect to Applications 73 and 77, if the Band can provide evidence that the lands

sought in its specific claim were unalienated.
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Before leaving this issue, we would like to address briefly Canada’s argument that Agent
Halliday was restricted in the lands he could recommend at this stage of the process. Canada
contendsthat, “[w]hen the Commission became awarethat one of the Band’ sapplication [sic] which
thelndian Agent had recommended wasali enated, the Commission only requested the Agent’ sviews
on the original applications of the Band which he had not endorsed in the first instance. . . . The
Commission did not give the Indian Agent free reign to recommend lands which the Band had not
applied for.”**! It is not clear on the evidence whether Agent Halliday was, in fact, restricted to the
origina applications of the Band. Even if Canada is correct, however, it is unnecessary for us to
decide this point, for it smply returns us full circle to Agent Halliday’s obligation to prepare the
Band for the process. If the Band had been properly prepared for the process and had asked for more
availablelands, Agent Halliday would have had alarger land base from which to make his revised

recommendations

Issue 2

Did the McKenna McBride Commission or its agent Ashdown Green owe a
fiduciary duty tothe Band in relaion to their deliberationsand investigations
with respect to theBand’ s applicationsfor additional reservelands? If so, did
they breach that duty in relation to:

a) Application 73

b) Application 76

C) Application 77

The First Nation submits that the McKenna-M cBride Commission and its agent, Ashdown Green,
owed a fiduciary duty to the Band “to closely examinewhat were in the best interests of the Band
and, if therewereno competing i nterestswhich should begiven pre-eminence, then they should have
given priority to the requests of the Band.”**® It basesthis argument on thefollowing documents: (1)
Article 13 of the Terms of Union, 1871, (2) the McKenna-McBride Agreement of September 24,

141 Canada’ s Written Submissions, p. 26. Emphasis added by Canada.

142 Although this issue was raised in the First Nation’s written submissions, it was not raised in the
First Nation’s earlier summary of the claim or at the planning conference. At the oral hearing, Canada requested and
was granted an opportunity to provide further written submissions on this portion of the First Nation’s argument.

143 Namgis Written Submisgons, p. 33.
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1912 (in particular, subsection 2(b)); and (3) the federal Order in Council of November 27, 1912,
which confirmed the M cK enna-M dBride Agreement.*

Canadadeniesthat the M cK enna-M cBride Commission and thoseworkingfor it, such asMr.
Ashdown Green, owed afiduciary duty to the Band. It relies on the decision of the Supreme Court
of Canada in Quebec (Attorney-General) v. Canada (National Energy Board)'*® in support of its
position.'#

In the National Energy Board (NEB) case, the Supreme Court of Canada was asked to
consider whether theNational Energy Board owed afiduciary duty to the Grand Council of the Crees
(of Quebec) and the Cree Regional Authority (the“ appellants’) whenthe Board granted licencesto
Hydro-Québecfor the export of electrical power. The appellants argued that the fiduciary duty owed
to aboriginal peoples by the Crown extended to the Board, as an agent of government and acreation
of Parliament, in the exercise of its delegated powers. They contended that this duty applied
whenever the decision madepursuant to afederal regulatory process was likely to affect aboriginal
rights, and that it included the duty to ensure the full and fair participation of the appellantsin the
hearing process and the duty to take into account their best interests when making decisions.

The Supreme Court of Canada rejected the appellants’ argument. Mr. Justice lacobuca,

speaking for the Court, stated:

Itisnow well-settled that thereisafiduciary relationship between thefederal Crown
andtheaboriginal peoplesof Canada Guerinv. Canada (1984), 13D.L.R. (4th) 321,
[1984] 2 S.C.R. 335, 20 E.T.R. 6. None the less, it must be remembered that not
every aspect of the relationship between fiduciary and beneficiary takes the form of
afiduciary obligation: LAC Minerals Ltd. v. International Corona Resources Ltd.
(1989), 61 D.L.R. (4th) 14, 26 C.P.R. (3d) 97,[1989] 2 S.C.R. 574. The nature of the
relationship between the parties defines the scope, and the limits, of the duties that
will beimposed. The courts must be careful not to compromisethe independence of
quasi-judicial tribunals and decision-making agencies by imposing upon them
fiduciary obligations which require that their decisions bemade in accordance with
afiduciary duty.

144 Namgis Written Submissons, pp. 33-34.

145 Quebec (A.-G.) v. Canada (National Energy Board) (1994), 112 DLR (4th) 129 (SCC).

146 Supplementary Submissions on Behalf of the Government of Canada, October 31, 1995.
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Counsel for the appellants concededin oral argument that it could not be sad
that such a duty should apply to the courts, as a cregtion of government, in the
exercise of their judicial function. In my view, the considerations which apply in
evaluating whether such an obligation is impressed on the process by which the
Board decides whether to grant alicence for export differ little from those applying
to the courts. The function of the Board in this regard isquasi-judicial: Committee
for Justice and Liberty v. Canada (National Energy Board) (1976), 68 D.L.R. (3d)
716 at p. 728,[1978] 1 S.C.R. 369, 9 N.R. 115. While this characterization may not
carry with it all the procedural and other requirements identical to those applicable
toacourt, it isinherently inconsi stent with theimposition of arelationship of utmost
good faith between the Board and a party appearing before it.

Itisfor thisreason that | do not find helpful the authorities cited to me by the
appellants as indicative of this evolving trend: Gitludahl v. Minister of Forests,
B.C.S.C., August 13, 1992, Vancouver Registry No. A922935, unreported; and Dick
v. The Queen, F.C.T.D., June 3, 1992, Ottawa Court File No. T-951-89, unreported
[now reported [1993] 1 C.N.L.R. 50, 33 A.C.W.S. (3d) 1029 sub nom. Wewaikai
Indian Band v. Canada]. Those cases were concerned, respectively, with the
decision-making of the Minister of Forests, and the conduct of the Crown when
adversein interest to aboriginal peoplesin litigation. The considerations which may
animate the application of afiduciary duty in these contexts are far different from
those raised in the context of alicence application before an independent decision-
making body operating at amm’ s length from government.

Therefore, | conclude that thefiduciary rel ationship between the Crown and
the appellantsdoes not impose a duty on the Board to make its decisionsin the best
interests of the appellants, or to change its hearing process so as to impose
superadded requirementsof disclosure. Whentheduty isdefined in thismanner, such
tribunals no more owe this sort of fiduciary duty than do the courts. Consequently,
no such duty existed in relation to the decision-making function of the Board.**’

The First Nation argues that the situation at issue in thisclaim is very different from that at

issue in the NEB case:

In this case, the McKenna McBride Commissionwas not aquasi-judicial Board or
tribunal with competing interests to examine. On the contrary, it wasto look at the
needs of the Indians, both for the present and the future pursuant to itsmandate. In
the Cree [NEB] case, the National Energy Board's dedsions only impacted upon the
Band's aboriginal interests in land indirectly, whereas in this case, the decisions
made by the McKenna McBride Commission impaced directly upon the Namgis
First Nation'srightsto land. Aswell, unlike the National Energy Board, whichisan
independent decision-making body pursuant to statute, the McKenna McBride

(SCC).

147
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Commission was set up to specifically deal with the Indian land question pursuant
tothe Enquiries Act of Canada. Aswadl, its decisionswere subject toafinal decision
being rendered by the Federal and Provindal governments

It is true that there are some distinctions between the M cKenna-M cBride Commission and
the tribunal at issue in the NEB case. As Canadaand the First Nation both note, the McKenna-
McBride Commission was set up asacommission of inquiry under Part | of thelnquiries Act, RSC
1906, c. 104. This is clear from the federal Order in Council of November 27, 1912, which
confirmed the McKenna-McBride Agreement. It states in part:

The Minister of Justice . . . observes that the Agreement contemplates the
constitution of a Commission with certain powers, and confirmation of the
proceedings of the Commission by the two Governmerts,

That the statutory authority of your Royal Highness-in-Council to constitute
thisCommission isto be found in Part 1 of the Enquiries[sic] Act, Revised Statutes
of Canada, 1906, Chapter 104, and it appears to the Minister that in view of the
Statutory provisions the proceedings of the Commission must be subjed to
approval .1

Commissionsof inquiry arenot courts™ and, according to anumber of authorities, arenot (generally
speaking) quasi-judicial tribunds.**
Canada acknowledges that the Supreme Court of Canada wasdealing witha quasi-judicial

tribunal inthe NEB case. However, it submitsthat acommission set up under Part | of thelnquiries

148 Namgis Written Submissons, pp. 36-37.

149 Federal Order in Council, November 27, 1912 (ICC Documents, p. 49).

1%0 See, for example, Frank lacobucci, QC, “Commissions of Inquiry and Public Policy in Canada,” in
A. Paul Pross, Innis Christie, and John A. Yogis, eds., Commissions of Inquiry (Toronto: Carswell, 1990), 24;
Russell J. Anthony and A lastair R. Lucas, A Handbook on the Conduct of Public Inquiries in Canada (Toronto:
Butterworths, 1985), 3; Gordon F. Henderson, QC, “ Abuse of Power by Royal Commissions,” in Special Lecturesof
the Law Society of Upper Canada, The Abuse of Power and the Role of an Independent Judicial Systemin its
Regulation and Control (Toronto: Richard De Boo Limited, 1979), 500.

151 See, for example, Russell J. Anthony and Alastair R. Lucas, A Handbook on the Conduct of Public
Inquiries in Canada (Toronto: Butterworths, 1985), 155; Gordon F. Henderson, QC, “Abuse of Power by Royal
Commissions,” in Special Lectures of the Law Society of Upper Canada, The Abuse of Power and the Role of an
Independent Judicial System in itsRegulation and Control (Toronto: Richard De Boo Limited, 1979), 527.
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Act (such as the McKenna-McBride Commission) is an independent body which no more owes
fiduciary duties to Indian bands than do quasi-judicial tribunals or the courts>

Canada provided us with severa articles in support of its position that a commission of
inquiry is an independent body. For example, in a paper delivered to a conference prior to his
appointment to the Supreme Court of Canada, Mr. Justice lacobucci madethe following comments

inrelation to commissions of inquiry:

The basic structure of federal commissionsof inquiry is established by Part | of the
Inquiries Act . . . . Legislative provision is now made for such inquiries in the
provinces as well.

Under the various legislative schemes, the objective of commissions of
inquiry is to respond to the needs of the executive branch of government by
investigating and advising independently and impartially on assigned issues.™*

Similar gatements can be found in an articl e written by Prof essor A. Wayne M acKay:

The mandates of commissions of inquiry are as varied as the orders in council or
other legal mechanians used to establish them. Some of the tasks to be carried out
would normally indude: ascertaining the facts, identifying the relevant issues,
researching problems, educating the public on certain issues and making
recommendations on matters of public policy. While created by government, one of
the mgor atractions of an inquiry as an instrument of public policy is its
independence from the governments of the day. They are specia creations of the
executive branch but are not answerabletoit, asisaregula government department.
Terms of reference for commissions of inquiry are usualy broadly stated and
governments have little control over the shape or direction of theingquiry.*

We note, as well, theobservations of Mr. Gerald Le Dain who, at the time of hisremarks, wasthe
Chairman of the Commission of Inquiry into the Non-Medical Use of Drugs, but who later became

aJustice of the Supreme Court of Canada:

152 Supplementary Submissions on Behalf of the Government of Canada, October 31, 1995, p. 5.

153 Frank lacobucci, QC, “Commissions of Inquiry and Public Policy in Canada,” in A. Paul Pross,
Innis Christie, and John A . Yogis, eds., Commissions of Inquiry (Toronto: Carswell, 1990), 23.

154 A. Wayne MacKay, “Mandates, L egal Foundations, Powers and Conduct of Commissions of
Inquiry,” in A. Paul Pross, Innis Christie, and John A. Y ogis, eds., Commissions of Inquiry (Toronto: Carswell,
1990), 34.
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A commission of inquiry established under Part | of the federal Inquiries Act isan
independent body which, as a matter of formal relation, is on an equal footing with
the other institutions of government. Once appointed it is not subject to anyone's
direction or supervision. It isnot under any degree of ministerial contrd athough it
Is dependent on the government for its finances and, in theory, its mandate could be
revoked by order in council. In practiceit is allowed to peter out.

Because of itsindependent statusit is neither necessary nor appropriate that
acommission of inquiry be subject to political influence or pressure. . . . Of course,
at the end of the day, itsindependence is what the commission makes of it. Thetrue
extent of itsindependencein practice will depend very much on the persondities of
its members.

What should be the attitude of the government towardsresponsibility for the
work of acommission and itsreport?The government isresponsiblefor the decision
to establish a commisgon, but it should not act as if it isresponsible for its report.
The report is the act of an independent body. The govemment should simply allow
it to be made public and reserve its judgment. . . . The government’s political
judgement in appointing a commission may be called in question, but if the
commission has been truly independent of government, asit should be, | fail to see
why govemment should assumeresponsibility for its acts.

Towhomthenisacommission of inquiry accountable? It must devel op some
sense of its ultimate responsibility. Theorder in council gopointing it requiresit to
report to the government or to a designaed minister. Ultimaely, | believe, it is
accountable to the public. This is particularly true where it has been appointed
because of a matter of public concern. Its function isto inform the public, to clarify
theissues, and to promote understanding of aprobl em. It really speaksto the public
through its report to the government.™

From our reading of the NEB case, one of the key elements behind Mr. Justice lacobucci’s
decisionwastheNational EnergyBoard’ sstatusasan “independent” body “ operating at arm’ slength
from government.” Given the independent nature of commissions of inquiry (asillustrated by the
authorities cited above), we agree with Canada that the reasoning of the NEB case can logically be
extended to a commission such as the McKenna-McBride Commission. Accordingly, we find that
the McK enna-M cBride Commission and its agent, Ashdown Green, did not owe afiduciary dutyto
the Band.

155 Gerald E. Le Dain, “The Roleof the Public Inquiry in Our Constitutional System,” in Jacob S.

Ziegel, ed., Law and Social Change (Toronto: Osgoode Hall Law School, 1973), 81-82.
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NEGLIGENCE
Issue 3

Did Indian Agent Halliday owe a duty of care to the Band in relation to his
recommendationstotheM cK ennaM cBride Commission respectingtheBand’s
applicationsfor additional reserve lands?

Issue4

If so, was Indian Agent Halliday negligent in failing to fulfil that duty in
relation to:

a) Application 73

b) Application 76

C) Application 77

Issue 5

If Indian Agent Halliday wasnegligent, did hisactionsor inaction causetheloss
of the lands sought by the Band pur suant to:

a) Application 73

b) Application 76

C) Application 77

Issues 3, 4, and 5 al dea with the First Nation’s alternative claim that Indian Agent Halliday was
negligent in failing to protect and further the best interests of the Band. Given our findings and
conclusions with respect to fiduciary duty in Issue 1, we do not find it necessary to consider these

i ssues.

SpeciFic CLAaIMS PoLicy
Issue 6

Doesthis claim fit within the parameter s of the Specific Claims Policy?

Canadacontends that thisdaim does not rel ate to obligations of the federal government undertaken
under treaty, requirements spelled out in legislation, or responsibilities regarding the management
of Indian assets and, therefore, does not fall within the subject matter of a specific claim as set out

in the Speci fic Claims Policy.™ In particular, Canada argues that this claim does not relate to any

156 Canada’s Written Submissions, p. 12.
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of the four circumstances enumerated on page 20 of Outstanding Business.™>” For convenience, we

repeat the relevant passage here:

Thegovernment’ spolicy onspecific claimsisthat it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

) The non-fulfillment of atreaty or agreement between Indians
and the Crown.

i) A breach of an obligation arising out of the Indian Act or
other statutes pertaining to Indians and the regulations
thereunder.

iii) A breach of an obligation arising out of government
administration of Indian funds or othe assets.

iv)  Anillegal disposition of Indian land.**®

First, Canada submitsthat this claim does not relate to atreaty or an agreement between the Indians
and the federal Crown. Second, it argues that the Instructions to Indian Agents were an internal
government directive and do not form the basis of astatutory instrument. Finally, Canadamaintains
that the third and fourth circumstances do not apply: “As the Band's claim relates to lands which
were not set apart as reserve for the Band, they are not an Indian asset under the policy nor arethey
Indian lands.”***

Canada adds that, if the Band is alleging that Application 73 and the rejected parts of
Applications 76 and 77 are nonethel ess I ndian assets or Indianlands, owing to the traditional use of
the lands by the Band, the appropriate manner to deal with the claimisthrough the British Columbia
Treaty Commission process®® Ms. Schipi zky, counsel for Canada, noted in her oral submissionsthat
the Specific Claims Policy specifically excludes claims based on unextinguished native title!®*

157 Canada’ s Written Submissions, p. 12.

158 Outstanding Business, 20.

159 Canada’ s Written Submissions, p. 12.

160 Canada’s Written Submissions, pp. 12-13.

161 ICC Transcript, September 20, 1995, p. 57. M s. Schipizky referred to p. 30 of Outstanding

Business.
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The First Nation submits that its claim falls under the first two enumerated circumstances
on page 20 of Outstanding Business. First, the First Nation argues that the McKenna-McBride
Agreement, and the subsequent hearings conducted under the Agreement, constituted an “ agreement
between Indians and the Crown.” It contends that Canada “failed to fulfil its part of the bargain by
having an Indian Agent who, rather than represent its interests, gave testimony which, in fact, was
detrimental to its interests.”**> Second, the First Nation asserts that its claim relates to the second
enumerated circumstance: “the position and role of Indian Agentswere established in thelndian Act
and their dutiesand obligationswere, pursuant tothe Indian Act, set forth in the variousinstructions
to Indian Agents. Indian Agent Halliday failed to fulfil these duties and obligations.”*®®

In our report i nto the Cormorant Iland claim of the 'Namgis First Nation, we discussed at
some length our position that the four enumerated circumstances of “lawful obligation” on page 20
of Outstanding Business are only examples of Canada’ s lawful obligations and are not intended to
be exhaustive. More specifically, we found that Canada’'s fiduciary obligations are “lawful
obligations’ within the meaning of the Policy.*®* We see no reason to change our position here.

Taking into account the broad object and purpose of the Specific Claims Policy, the most
reasonable interpretation of “lawful obligation” is that it includes claims based on a breach of
fiduciary obligation. The preambleto the definition of “lawful obligation” in Outstanding Business
states that:

The government has clearly established that its primary objective with respect to
specific claims is to discharge its lawful obligation as determined by the courts if
necessary. Negotiation, however, remains the preferred meansof settlement by the
government, just as it has been generally preferred by Indian claimants. In order to
make this process easier, the government has now adopted a more liberal approach
eliminating some of the existing barriers to negotiaions.'®

162 Namgis Written Submissons, p. 45.

163 Namgis Written Submisgons, p. 45.

164 ICC, 'Namgis First Nation Report on Cormorant Island Inquiry (March 1996), 96-97, 100.

165 Outstanding Business, 19.
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When the policy was published in 1982, the Supreme Court of Canadain Guerin v. The Queen had
not yet recognized breach of fiduciary duty as a separate cause of actioninthecontext of the Crown-
aboriginal relationship. It istherefore understandabl e that fiduciary duty was not expressly referred
tointhe policy. However, thepolicy defines* lawful obligation” as* an obligation derived from the
law on the part of the federal government.” It is now well settled that the Crown’s fiduciary
relationship with First Nations can provide a distinct source of legal or equitable obligation.

Since Canadaintended to create aprocessthat would allow itto settle specific claimswithout
the involvement of the courts, it stands to reason that the four delineated examples of “lawful
obligation” were not intended to be exhaustive. They are ssmply illustrations of thetypes of clams
that can be dealt with under the Policy. Two notable exceptions are expressly excluded under the
Policy: (1) claims based on unextinguished native (or aboriginal) title; and (2) claims based on
eventsprior to Confederationin 1867. Since 1991, however, Canadahasallowed pre-Confederation
claims under the Palicy.

Therefore, a claim falls within the Specific Claims Policy if (1) it is based on a cause of
action recognized by the courts; (2) it is not based on unextinguished aboriginal rights or title; and
(3) it alleges abreach of alegal or equitable obligation which givesrisetoaclaim for compensation
or other relief within the contemplation of the Policy. If these conditions are met, Canada should
consider the claim under the Policy in the interests of avoiding protracted, costly, and adversarial
court actions. Given our conclusion in Issue 1 that Agent Halliday breached hisfiduciary obligation

to the Band, wefind that thisclaim fitswithi n the parameters of the Specific Cla ms Palicy.



PART V
FINDINGS AND RECOMMENDATIONS

FINDINGS

We have been asked to inquire into and report on whether the Government of Canada properly

rejected the McKenna-MBride Applications Claim submitted by the 'Namgis First Nation. In

assessing the validity of thisclaim for negotiation under Canada’ s Specific Claims Policy, we have

considered anumber of spedficlegal and factual issues. Our findings can be summarized asfollows:

Fiduciary Duty prior tothe McKenna-McBride Hearings

The Band has avdid specific claim if it can establish a prima facie case that (1) the Indian
Agent failed to prepare the Band for the McKenna-McBride process; (2) undienated lands
were available which the Band could have applied for; and (3) the lands were reasonably
required by the Band. If these conditions are sdisfied, it should be presumed that the
Commission would have allotted the lands as additional reserve lands. Although the
presumption is rebuttable, the onus should be on Canada to demonstrate on a balance of
probabilities that the M cK enna-M cBride Commission would not have alotted the lands as

additional reserve lands if the lands had been requested by the Band.

In the circumstances of this claim, we are satisfied that Agent Halliday failed to disclose
material information and to provide basic advice to the Nimpkish Band to assist it in its
preparations for the McKenna-McBride hearings. Although this information was readily
availableto Agent Halliday and would not have been an oneroustask on his part, he offered
littleor noinformation to the Band to assist it during thisimportant process. Thisfailurewas
evident from the words of both Chief Willie Harris, at the general meeting of the principal
tribeson June 1, 1914, and the Chairman of the M cK enna-M cBride Commission, who noted
that the plans of the Chiefs’ lands were “lying in the office of the Indian Agent who failed

to distribute them . . . as ought to have been done.”
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We are also satisfied that additional |ands were reasonably required by the Band. Compared
with a per capita average of 14.03 acres for the Kwawkewlth Agency as a whole, the
Nimpkish had aper capi taaverage of only 4.2 acres, even after receiving 70 additional acres
in the Plumper Island group and 60 additional acresin the Pearse Island group. Considering
that the Nimpkish Band “was one of the few in the Agency increasing numerically. . . and
required room for expansion,” it seems reasonable to conclude that the Band was | eft with

insufficient lands.

It is unclear, however, whether there were unalienated lands available in 1914 which the
Band could have applied for. Since, on the evidence before us, the Band has not established
aprimafaciecasethat such landswereavailable, in our view it has not established that it has
avalid specific claim on this basis. If supplementary research can confirm that such lands
were available in 1914, it should be presumed that the McKenna-McBride Commission
would have allotted additional reserve lands. Although it is not clear how much land the
Commission would have allotted to the Band in 1914, thisis a matter which could provide

avd id bas sfor negoti ations under the Speci fic Claims Policy.

Fiduciary Duty during the M cKenna-M cBride Hearings

TheBand hasavalid ecific claimifit can establish aprimafaciecasethat (1) areasonable
person acting in good faith would have provided a different recommendation to the
Commission than that provided by the Indian Agent if that person had consulted with the
Band and made other appropriateinvestigations; and (2) therelevant landswereunalienated.
If these conditions are satisfied, it should be presumed that the Commission would have
allotted some or all of the lands encompassed by that different recommendation, providing
that the lands were reasonably required by the Band. The onus is on Canada to rebut the

presumption on a bdance of probahilities.

If Agent Halliday had consulted with the Band before making his recommendations to the
Commission, he would have discovered that al the lands encompassed by Application 76
(the Plumper I slands) and A pplication 77 (the Pearsel slands) were actively used bythe Band
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and were of importance to them. Thergfore, areasonable person acting in good faithwould
have recommended for reserve status all theislandsrequested by the Band. According to the
notations made by the Commission, all thelandsencompassed by A pplication 76 were* open
and avai lable.” Accordingly, it should be presumed that the Commission would haveallotted
some or al of the two Plumper islands that were not included in its final decision. The
Commission’ s notations with respect to Application 77 state that the lands were “ partially
open and available.” Again, the Band has not provided sufficient evidencethat the particular
lands sought inits specific claim in relation to Application 77 were unalienated. Thisis a
necessary pre-condition beforeit can be presumed that the Commission would have alotted

some or al of the lands as additional reserve lands.

. Given the evidence of Chief Lageuse that the area around Woss had not been used for a
number of years, a reasonable person acting in good faith might have made the same
recommendation as Agent Halliday in relation to Application 73 if it was absolutely clear
that the Commission would allot the lands sought under Application 72 to extend the area
of Indian Reserve 3. However, this outcome was not at all clear, since the lands requested
under Application 72 were covered by a timber limit. The aea around Woss was an old
village site, important for food gathering and trade, and significant in terms of 'Namgis
cultureand traditions, so it isareasonablelikelihood that the Band would have used the area
sinceit was unableto obtan the lands sought under Application 72. Therefore areasonable
person acting in good faith would have recommended Application 73 at Wossin addition to,
or at least in the alternative to, Application 72. However, it is unclear whether the lands
encompassed by Application 73 were unalienated. If it can be shown that the lands were
unalienated, it should be presumed that the Commission would have allotted some or all of

them as additional reserve lands.
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Fiduciary Duty after the McKenna-McBride Hearings
. Agent Halliday had the samefiduciary obligation at this stage of theprocessashe had during
the hearings, that is, he had afiduciary obligation to provide reasonable and well-informed

recommendations to the Commission.

. Agent Halliday knew at the time he was making his revised recommendations that the
Commission was unwilling or unable to allot the lands encompassed by Application 72.
Since Agent Halliday believed that the Band required room for expansion, a reasonable
person would have attempted to match as closely as possible the lost acreage from
Application 72 (500 acres). In terms of the Band’ s origi nal applications, this acreage would
haverequired arevised recommendationthat includedall or most of Applications73, 76, and
77, depending on the total acreagein the Plumper and Pearse Island groups. Therefore, it
should be presumed that the Band has a valid clam for negotiation with respect to
Application 76 since the lands were “open and available.” The same should be presumed
withrespect to Applications 73 and 77 if the Band can provide evidence that the lands sought

in its specific claim were unalienated.

. It is unnecessary for us to decide whether Agent Halliday was restricted to the original
applicationsof the Band when he made hisrevised recommendations, for any such restriction
would simply return usfull circleto hisobligation to prepare theBand for the process. If the
Band had been properly prepared for the processand had asked for more available lands,
Agent Halliday would have had a larger land base from which to make his revised

recommendations

Fiduciary Duty of the McKenna-McBride Commission and Its Agents
. Given the independent nature of commissions of inquiry, the reasoning of Mr. Justice
lacobucci in Quebec (A.-G.) v. Canada (National Energy Board) (1994), 112 DLR (4th) 129

(SCC), can logically be extended to a commission such as the McKenna-McBride
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Commission. Therefore, the McKenna-McBride Commission and its agent, Mr. Ashdown

Green, did not owe afiduciary duty to the Band.

Scope of the Specific Claims Policy

The four enumerated circumstances of “lawful obligation” on page 20 of Outstanding
Business are only examples of Canada's lawful obligations and are not intended to be
exhaustive. More specifically, Canada sfiduciaryobligationsare“lawful obligations’ within

the meaning of the Palicy.

A claim falls within the Specific Claims Policy (1) if it is based on a cause of action
recognized by thecourts; (2) if it isnot based on unextinguished aboriginal rightsor title; and
(3) if it alleges a breach of alegal or equitable obligation which gives rise to a claim for
compensation or other relief within the contemplation of the Policy. If these conditions are
met, Canada should consider the claim under the Policy in the interests of avoiding

protracted, cogly, and adversarial court actions.

Given our conclusion in Issue 1 that Agent Halliday breached hisfiduciary obligation to the
Band, we find that this claim fits within the parameters of the Specific Claims Policy.
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RECOMMENDATIONS

We therefore make the foll owing recommendationsto the parties:

RECOMMENDATION 1

That the McKenna-M cBride Applications Claim of the 'Namgis First Nation,
with respect to lands induded in Application 76 only, be accepted for
negotiation under the Specific Claims Policy.

RECOMMENDATION 2

That the'NamgisFirst Nation’sclaimsrelated to Applications 73and 77 not be
accepted for negotiation under the Specific Claims Policy.

RECOMMENDATION 3

That the 'Namgis First Nation and Canada conduct further research to
determinewhether therewer eunalienated landsavailablewhich theBand could
haveapplied for duringthe1914 M cK enna-M cBridehearings. Specificresearch
should also be conducted with respect to landsincluded in Applications 73 and
77 to determine whether such lands were undienated and available. At the
request of the parties, the Commission is willing to offer its assistancein the
completion of additional research.

For THE INDIAN CLAIMS COMMISSION

P.E. JamesPrentice, QC  Daniel J. Bellegarde Aurélien Gill
Commission Co-Chair Commission Co-Chair Commissioner



APPENDIX A

'NAMGIS FIRST NATION MCKENNA-MCBRIDE APPLICATIONS CLAIM INQUIRY

Decision to conduct inquiry March 2, 1995
Notices sent to parties March 3, 1995
Planning conference January 31, 1995
Community session April 20 and 21, 1995

The Commi ssion heard from the fol lowing witnesses: Mary Hanuse, Ethel Alfred, Peggy
Svanvik, George Cook, Bill Cranmer, Agnes Cranmer. The session was held at the
U’ mista Cultural Centre, Alert Bay, BC.

Lega argument September 20, 1995

Content of the formal record

The formal record of thisinquiry iscomprised of the following:

. Documentary record ( 1 volumeof documents)

. 6 exhibits

. Transcripts (3 vadumes, including the transcript of legal submissions

The report of the Commission and letters of transmittal to the parties will complete the
record of thisinquiry.



APPENDIX B
THE POTLATCH AND INDIAN AGENT HALLIDAY

The potlatch was, and remains, a central part of the culture and traditions of many native
societies along British Columbia's northwest coast. In addition to feasts, dancing, and songs, one
of the key d ements in the ceremony wasthe exchange of giftsand the redistributi on of property.
Indian Agents and missionaries expressed concerns about the perceived negative effects of the
potlatch and the distribution of great wealth in cereamonies that could beup to five monthsin
duration.! As aresult of these views and the perceived evils of the ceremony, the federal
government outlawed the potlatch in 1884. Attempts were made to prosecute Indians for
violating the potlatch law in the late 1880s and 1890s, but the charges were usually dismissed. By
the turn of the century, however, the Department of Indian Affairs was exhibiting a renewed
interest in eliminating the ceremony, an interest that coincided with the appointment of William
Halliday as Indian Agent to the Kwawvkewlth Agency in 1906.

Like many of his contemporaries, Agent Hdliday was opposed to the potlatch. In his
memoirs, he described the potlatch as a* particularly wasteful and destructive custom, and [sic]
created ill-feeling, jealousy and in most cases great poverty.” He commented that the “ good
obtained from it was small, and the evils associated with it were so great.”? On other occasions,
Halliday complained to his superiors that the potlatch was “the great stumbling block in the way
of progress.”?

Agent Halliday first attempted to enforce the potlatch law in 1913, one year before the
McKenna-McBride Commission hearings at Alert Bay. He made aseries of arrests, but, asin
earlier attempts at enforcement, he was unable to secure a conviction. In the wake of thisfailure,
he wrote to his superiors and expressad the opinion that “it would very much simplify matters if
the Indian Agent would [sic] summarily deal with thisindictable offence.”* In 1918 the
Department of Indian Affairs, under the control of Duncan Campbell Scott, acted on Agent
Halliday’ srecommendation and amended the potlatch law to empower the Indian Agent as both
judge and jury in cases involving potlatch trials> Once he knew of his new, expanded powers,
Agent Halliday adopted increasingly harsh methods of enforcement and punishment. A series of
arrests and convictions followed which soured relations between Agent Halliday and the Indians
of Alert Bay, including the Nimpkish.®

! Potlatch: A StrictLaw Bids Us Dance, 1975 (video produced by U'mista Cultural Centre).

2 W.M . Halliday, Potlatch and Totem and the Recollections of an Indian Agent (Toronto: J.M. Dent
and Sons Ltd., 1935), 4-5.

3 Douglas Cole and Ira Chaikin, An Iron Hand upon the People The Law against the Potlatch on
the Northwest Coast (Vancouver: Douglas & Mclntyre, 1990), 95.

4 Cole and Chaikin, Iron Hand upon the People, 101.

5 Cole and Chaikin, Iron Hand upon the People, 103.

6 Cole and Chaikin, Iron Hand upon the People, 94-98.
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In 1919 Agent Halliday gained a powerfu ally in the war against the potlatch. An RCMP
detachment was posted to Alert Bay, and the sergeant in charge of the detachment, Ernest
Angermann, was like Agent Halliday, a vehement opponent of the potlatch. The following year
Sergeant Angermann made eight arrests related to the potlatch, all of which were tried before
Agent Halliday. In each of these cases, Agent Halliday sentenced the convided potlatch
participants to two months' imprisonment, the minimum penalty for violating the law.’

In December 1921 Dan Cranmer, a high-ranking Nimpkish from Alert Bay, organized
and held a potlatch. The ceremony was witnessed by Sergeant Angermann, who took careful note
of the proceedings, and in February 1922, arrested 45 of the participants. Many of those arrested
were high-born members of Nimpkish society. In the trial that followed, Agent Halliday acted as
magistrate and found all 45 defendants guilty. Some of the sentences were suspended on
condition that the potlatch participants and the villages they came from surrendered all their
potlatch regalia and promised never to practise the potlatch again. Among those convided, Agent
Halliday sentenced 22 Indians to terms of two to six months to be served at Okala prison near
Vancouver.?

In the wake of these arrests and convictions, Agent Halliday believed that he had all but
succeeded in eradicating the patlatch among the Nimpkish. The confiscated materids, mainly
ceremonia masks, costumes, and coppers, were put on display at Alert Bay. While on displ ay,
they were viewed by an American collector, who agreed to purchase 35 pieces of material for
$291. The remainder were shipped to Ottawa, wherethey wereultimately sdd to the Victoria
Memorial Museum (now the Canadian Museum of Civilization) and the Royal Ontario Museum
for $1456. Although the proceeds from the sale were deposited in the Band’ s trust account, the
ceremonial coppers alone wereestimated to be worth $36,000 by their original owners.®

There is no doubt that Agent Halliday’ s prosecution of the potlatch law was both rigd
and severe. The more difficult question is whether Agent Halliday' s fierce opposition to the
potlatch had any bearing on his conduct in relation to the 'Namgis applications for additional
reserve land and the proceedings involving the McKenna-M cBride Commission. Although Agent
Halliday’ s enforcement of the potlatch ban undoubtedly soured relations between him and the
people he was entrusted to represent, the fact that most of these prosecutions took place after the
McKenna-McBride hearings in 1914 raises serious doubts about whether his rigorous efforts at
enforcement had any direct bearing on his condud during the Commission’s hearings. In any
event, since the Indian Claims Commission has found that Agent Halliday breached certain
fiduciary duti es owed to the 'Namgis people which could lead to avalid claim on different
grounds, it is not strictly necessary to consider whether Agent Halliday’ s enforcement of the
potlatch law had adirect bearing on the M cK enna-McBride hearings.

Cole and Chaikin, Iron Hand upon the People, 116
Potlatch: A Strict Law Bids Us Dance, 1975.

Potlatch: A Strict Law Bids Us Dance, 1975.



