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EXECUTIVE SUMMARY

HISTORICAL BACKGROUND TO THE CLAIM

The Qu’Appelle Valley Indian Development Authority

The Qu’ Appelle Valley Indian Development Authority (QVIDA) ismade up of eight member First
Nations, six of which are participating in the present proceedings. The four western bands are the
Piapot, Muscowpetung, Pasgqua, and Standing Buffalo First Nations, and the four eastern bands are
the Sekimay, Cowessess, Kahkewistahaw, and Ochapowace First Nations. Piapot and

Kahkewigtahaw are not involved in thisinquiry.

The lmportance of Water in the Qu’Appelle Valley
There are six lakesin the Qu’ Appelle Valley in the vicinity of the reservelands at present held by
the six participating First Nations. Four lakes|ocated in close proximity to the western First Nations
are known as the Fishing Lakes, induding Pasqua L ake (also known as Qu’' Appelle Lake), Echo
Lake, Mission Lake (also known as Lebret L&ke), and Katepwe Lake. Theremaining two lakes are
Crooked and Round L akes, on which the three participating eastern First Naions are |ocated.
Treaty 4, or the Qu Appelle Treaty, was entered into on September 15, 1874, by
representativesof the Government of Canadaand by the Chiefs of four of the QVIDA First Nations.
Cowessess (“Ka-wey-ance’ or “Kawezauce,” dso known as “The Little Boy” o “The Little
Child"), Pasqua(“ ThePlain”), Kahkewistahaw (“Him That FliesAround”), and finally K akisheway
(“Loud Voice") and Chacachas (whose bands later merged to become Ochapowace). In the years
following settlement on their respective reserves, the QVIDA First Nations devel oped economies
that took advantage of the abundant natural resources available in the Qu Appelle Valley. The
relatively flat landscape resulted in seasonal flooding of hay flats and ongoing “natural irrigation,”
which stimulated high yields of top-quality hay. Other products of the valley included cattle (fed on
hay), firewood, farm produce, senega root, berries, small game, and dl of the First Nations took
advantage of the fishing in the various lakes. The Indians also supplemented their livelihoods by
freighting, hauling hay, tanning and managing cattle for the agency farm, trading, and working off

thereserves.
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In 1894, the federal government passed the North-West Irrigation Act, which was designed
to vest property rights in water to the Crown throughout the North-West Territories. The Act
provided that any person who already held water rights similar to those recognized under this Act,
or who had constructed or was operating dams and other works, could obtain a licence or
authorization within acertain period of timeto continue to be able to exercisethoserights. Failure
toobtain alicenceresultedinthe waer rightsbeing forfeited to the Crown. Thereisno evidence that
any application was made by Indian Affairs on behalf of the Qu’ Appelle Valey Bands for such a
licence or authorization.

Duringthe 1930s, water inthe Qu’ AppelleValley took on even greater importanceasaresult
of extended drought conditions on the prairies and aworldwide economic depression. Theseevents
prompted the federal government to create the Prairie Farm Rehabilitation Administration (PFRA),
whose mandate was to provide for the rehabilitation of the drought and of soil-drifting areas of the
three Prairie provinces and to assist in the conservation of surface water suppliesfor household use,
stockwatering, and irrigation. The Qu' Appelle Valley was just one possible areafor large water
development projects, and investigations began across the Prairie provinces to assess theviability
of many potential sites for the erection of water control structures. Comprehensive field
investigations, including topographical surveys and soil investigations, were required to determine
the foundations needed for the structures that would have to be built.

Development of Damsin the Qu’Appelle Valley

Echo Lake Project

InMay 1941, thePFRA asked Indian Affairsfor permission to erect adam at the east end of Pasgqua
Lakethat would havetheeffect of continuously flooding portions of the Muscowpetung and Pasgqua
reserves. Indian Affarsresponded tha it wasobviousthat damagewoul dresult from thisproject and
that investigations would be undertaken to quantify the compensation that would haveto bepaid to
the affected bands. P.A. Fetterly, an enginea with the Department of Mines and Resources,
estimated that the total damages payable to the Muscowpetung and Pasgua Bands would be $8050.

No recognition was given to any potential flooding of lands on the Standing Buffalo reserve.
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The proposed dam on Pasgua L ake was not built, but instead a structure on Echo Lake was
substituted to control the water levels of both lakes. No adjustment or reconsideration of Fetterly’s
damage estimatewas madesinceit was believed that, in the short term, lessdamage woul d be caused
by a structure on Echo Lake and, in the long term, it was likely that a structure would also be
constructed on Pasqua L ake. The dam was built shortly after approval of the project was obtained
in1942. However, Fetterly’ sestimate of $8050 to compensate the M uscowpetung and PasquaBands
for damage to their reserve lands was never paid to the Bands, even though the PFRA and Indian
Affairs considered the amount to be reasoneble. There isno evidence that the Bands authorized the

project or wereeven consulted regarding the dam.

Crooked Lake and Round Lake Projects

In 1941, Fetterly was asked by thePFRA to provide hisopinion regarding the potential damagesand
benefits that might arise from the construction of dams on Crooked and Round Lakes. In the
meantime, the PFRA commenced construction on the two dams without obtaining consent from
affected Bands. The PFRA apparently proceeded on the advice of the Acting Director of Indian
Affairs who assumed that band consent was not necessary because the PFRA had powers of
expropriation. In February 1942, Fetterly recommended that, in addition to paying damages of $3300
to the Sakimay, Cowessess, and Ochapowace Bands, the PFRA should al so construct a bridge west
of the flooded area on Crooked L ake to replace aford that would be made impassabl e by the higher
water levels. Approval of the payment of $3330, including an additional $30 in respect of the
Cowessess Indian Residential School, was given in November 1942, and the payment was paid to

the respective Bands in May 1943.

Effects of the Dams

The economies of the Qu' AppelleValley First Nations before 1940 featured considerablereliance
on activitiesand resourcesin thevalley bottom, including native hay, timber, beaver, muskrat, deer,
berries, maple sugar, and important cultural and medicinal herbs and vegetation, such as swestgrass
and senegaroot. The water in theriver system itself was also fundamental to the Bands' existence,

not only for domestic purposes but also for fishing, stockwatering, and the natural irrigaion that it
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provided by means of seasonal flooding of low-lying lands. Lower water levels al so permitted band
members to cross the river to access hay and other resources on both sides. Several of the reserves
“devel oped astrong attachment to economic, social and culturd activitiesbasedontheriver habitat.”

The construction of the dams resulted in the continuous flooding of certain areas of the
reserves, with other areas occasionally flooded and still other areas damaged by capillary action and
salinization. Various trees, shrubs, and nutrient rich grasses were replaced by saline plants, and the
loss of shelter and food resulted in the reduction of small game. At the same time, the Indian
economies were undermined by the shift away from large-scale use of horse-drawn wagons for

transport and wood for heating fuel.

The Band Council Resolutions of 1977
Inlate 1972, the PFRA determined that it had not compensated either M uscowpetung or Pasquafor
damages caused by the Echo Lake dam and tha there was no evidence of any agreement between
the PFRA and Indian Affairsor the Bands. Negotiations commenced in September 1973, and by July
1975 all three participating western Bands had retained lawyer Roy Wellman to negotiae on their
behalf. On November 16, 1976, the Bands offered to accept alump sum settlement of $265,000 in
consideration for a permit authorizing future use and occupation of reserve lands for flooding
purposes as well as arelease of past, present, and future damages caused by the structure.

The PFRA initially objected to this proposal, noting that the Bands had previously agreed to
a settlement of $100 per acre based on the acreage determined by a joint engineering assessment.
Eventudly, however, the PFRA concluded that the sum of $265,000 could be justified, and the
Bands passed Band Council Resolutions confirming the settlement. The settlement was approved
on July 7, 1977, and payments were deposited to the credit of the respective Bands.

Dissatisfaction with the Settlement

In October 1977, the new Chief of the Muscowpetung First Nation, Ron Rosebl uff, raised concerns
about the “perpetual” nature of the settlement, which he later equated to a surrender. Although
Muscowpetung initially intended not to use or even accept the funds allocated to it, the evidence

indicates that all three First Nations spent all or virtually all of the sums paid to them. Despite
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assurances from the PFRA that the settlement did not represent a permanent alienation of land
requiring asurrender and the consent of amajority of digibleband members, Muscowpetung issued
aBand Council Resolution in February 1978 rescinding the 1977 Band Council Resolutions.

In addition to the objections of Chief Rosebluff, Indian Affairs was having difficulties
identifying the landsto be covered by the permits contemplated by the 1977 settlemert. A dispute
regarding the permits devel oped between Indian Affairs and theDepartment of Regional Economic
Expansion (DREE). Although the dispute was elevated to deputy ministerial level by late 1981 and
early 1982, the departments reached an impasse and no permits were ever issued.

In the meantime, QVIDA had been formed in 1979 to represent the interests of its eight
member First Nations. Standing Buffalo issued its own rescinding Band Council Resolution on
November 10, 1980, and Pasqua followed suit on February 10, 1982. In mid-1986, the QVIDA
Bands issued Band Coundl Resolutions approving the submission of specific claims for
compensation arising from “the illegal alienation and flooding” of their respective reserves.
However, duetoalack of activity, QVIDA’sclam file was closedin 1989 by the Specific Claims
Branch of Indian Affairs subject to the understanding that it could be reopened when QVIDA was
ready to resubmit itsclaim. QVIDA viewed thisasa" constructivergjection” of the claim by Indian
Affairs. Accordingly, in September 1994, the QVIDA First Nationsrequested that thelndian Claims

Commission conduct an inquiry intothe claim.

| SSUES
The broad question before the Indian Claims Commission in this inquiry is whether the claims of
the six QVIDA First Nations disclose a breach of the Crown’s “lawful obligations’ to the First
Nations under the Specific Claims Policy. In answering this question, the Commission must
determine whether, based on the evidence and submissions, these claims were properly rejected by
Canada

Canada and the participating QVIDA First Nations have agreed thet, to assess the daims

properly, the Commission must corsider the following five issues:



QVIDA First Nations Inquiry Report X

1

Could the Crown authorize the PFRA under section 34 of the Indian Act, 1927, to use and
occupy reserve lands for flooding purposes? If so, was the PFRA so authorized? If nat, did
Canada breach its fidudary obligations to the QVIDA First Nations by failing to obtain

proper authorization under the Act?

If Canada could and did properly authorize the PFRA under section 34 of the Indian Act,
1927, to use and occupy reserve lands for flooding purposes, did the Crown nevertheless
have afiduciary obligation to consult or otherwise consider the best interests of the QVIDA

First Nati ons before proceeding?

Did the terms of Treaty 4 preclude the Crown from relying on section 34 of the Indian Act,
1927, or otherwise require the consent of the QVIDA First Nations to authorize the PFRA

to use and occupy reserve lands for flooding purposes?

Did the Band Council Resolutions signed by the Pasgua, Standing Buffalo, and
Muscowpetung First Nationsin the1970s effectivey rel ease the Crown and the PFRA from
all past, present, and future claims for damage caused by the Echo Lake control structure
built in the 1940s?

Didthose QVIDA First Nationswith reserves adjacent to or on both sidesof the Qu’ Appelle
River and lakes have common law riparian water rights, including rights to theriver beds?
If so, did the Crown have an obligation to ensure that these water rightswere protected under
the North-West Irrigation Act, 1894, and the Dominion Power Act, and to act in the Frst
Nations' best interests when those rights might be efected? Moreover, did the Crown ad in
the best interests of the QVIDA First Nations when it authorized the PFRA to construct
control structuresthat altered the First Nations' riparian interests and caused consequential

| 0sses?
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THE COMMISSION'SANALYSISAND FINDINGS

Issue 1: Section 34 of the Indian Act, 1927

Canada acknowledged that it had not acquired the right to use and occupy reserve lands of the
QVIDA First Nations by way of expropriation or surrender, so the question that remained was
whether such use and occupation could be authorized by the Superintendent General of Indian
Affairs under section 34 of the 1927 Indian Act. Based on the reasoning of the Supreme Court of
Canada srecent ruling in Opetchesaht I ndian Band v. Canada, the Commission concludesthat, even
if section 34enabled the Superintendent General to authorize the use and occupation of reserveland,
the rights conveyed to the PFRA were too extensive, exclusive, and permanent to be authorized
under section 34. Moreover, unlike subsection 28(2) of the later Indian Act, section 34 does not
contemplate consent by either aband or a band council, meaning that it should be interpreted even
more narrowly than subsection 28(2).

Since section 34 did not form an appropriate basis for authorizing use and occupation of
reservelandsfor floodingpurposesin thiscase, it was not necessary for the Commission to consider
whether Canada actually did authorize the PFRA to use and occupy reserve lands under the section.
It was necessary for the PFRA to acquire by surrender or expropriation the right to use and occupy
reserve lands for flooding purposes. Havingfailed to do so, thePFRA hastrespassed on thereserve
lands of all six participating First Nations from the early 1940sto at least 1977, and on the reserve
lands of the Sakimay, Cowessess, and Ochapowace First Nationsto thisday. Theimpact of the1977
settlement on the PFRA’ s use and occupation of the reserve lands of the Muscowpetung, Pasqua,
and Standing Buffalo First Nations is addressed below.

Issues 2 and 3: Canada’sFiduciary and Treaty Obligations

Given that the Commission has concluded that it was inappropriate for Canada to authorize the
PFRA to use and occupy reserve lands for flooding purposes under section 34 of the 1927 Indian
Act, it is unnecessary to determine whether Canada breached a fiduciary or treaty obligation to

consult or otherwise consider the best interests of the QVIDA First Nations before proceeding.
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Issue 4: Effects of the1977 Band Council Resolutions
For the samereasons that it was not open to Canada to authorize the use and occupation of reserve
lands for flooding purposes under section 34 of the 1927 Indian Act, Canada could not authorize
such use and occupation under subsection 28(2) of the 1970 Indian Act as part of the 1977 settlement
discussionswith Muscowpetung, Pasqua, and Standing Buffalo. Thepresent caseisd stinguishable
from Opetchesaht and the Commission’ sinquiry into the Eel River Bar First Nation because of the
moreextensive, exclusive, and permanent interest granted to the PFRA than to the British Columbia
Hydroand Power Authority and the New Brunswick Water Authorityinthose other cases. Moreover,
the 1977 settlement was void from the beginning under subsection 28(1) of the Indian Act, either
entirely or at a minimum with respect to that portion of the settlement relating to the permits and
damagesfor future use and occupation looking forward from 1977. The effect of these conclusions
isthat the PFRA remained in trespass on the Muscowpetung, Pasqua, and Standing Buffal o reserves
after 1977. The question of whether any pre-1977 trespasses were settled depends on whether the
Band Councils had the power to enter into binding settlements with respect to the unauthorized use
and occupation of reservelandsand whether therel ease clauseinthe 1977 Band Council Resolutions
can be severed from those portions of the agreement rendered voidby subsection 28(1) of the Indian
Act.

Unlessit chooses to remove the control structures at Echo Lake, Crooked L &e, and Round
Lake, Canada should immediately commence negotiations to obtain, whether by surrender or
expropriation, the interestsin land it requires for flooding purposes from all six reserves. Canada
shoul d al so commence negotiations to determine the remai ning compensation, if any, payableto the
Sakimay, Cowessess, and Ochapowace First Nations for flooding damages since the 1940s, taking
into account the $3270 received by those First Nations ascompensation in 1943. Similarly, Canada
should commence negotiations to determine the remaining compensation, if any, payable to the
Muscowpet ung, Pasqua, and Standing Buffdo First Nationsfor flooding damagesto thosereserves,
again taking into account the compensation of $265,000 paid to the three First Nations under the
terms of the 1977 settlement. Whether the settlement entered into by the Band Councilsin relation
to damages prior to 1977 isbinding on the respective Bands, and whether this part of the agreement
can be severed and can operateindependently to settle the damages arising during that period, are

issues the parties should negotiate. If they are unable to settle those issues or any other question
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relating to the quantum of compensation arising out of the PFRA’ s use and occupation of reserve
lands, the parties may retum to the Commission for afurther inquiry into such matters.

The Band Council Resolutions by which the three western Bands purported to rescind the
1977 Band Council Resolutions and the settlement are irrelevant to these proceedings. If the 1977
settlement wasentirely voidab initio under subsection 28(1) of thelndian Act, thisissueisacademic
sinceit would not have been necessary for the Bands to issue rescinding Band Council Resolutions
to render the earlier resolutionsineffective. However, to the extent, if any, that the 1977 settlement
can be considered valid under section 28 of thelndian Act, the 1977 Band Council Resolutionswere
merely evidence of the intention to ente into a contract. As such, it would be contrary to basic
principles of contract law to permit the First Nations unilaterally to withdraw from the 1977

settlement without the concurrence of the PFRA.

Issue5: Aboriginal, Treaty, and Riparian Water Rights

It is unnecessary for the Commission to address the nature and extent of the First Nations
aboriginal, treaty, and riparian water rightsin light of our findingsin relation to thefirst four issues.
Nevertheless, to the extent that the interference with such water rights constitutes an aternative
cause of action, and if the PFRA and its successors can be shown to have interfered with the Frst
Nations' water rights, we consider the FHrst Nations to be entitled to claim compensation for the
damages caused by such interference. Due regard must be had, of course, for compensation already
paid to the First Nations to avoid any element of “double counting.”

Theevidencebeforethe Commissionisinsufficienttolink pollutioninthe Qu’ AppelleRiver
conclusively to the construction and use of the Echo Lake, Crooked L ake, and Round L ake control
structures. Smilarly, we have been shown no evidencethat the failure by Canadato licensethe First
Nations' consumptive rights under the North-West Irrigation Act of 1894 has caused any damage
to the First Nations. The Commission therefore declines the invitation to dedde whether the Frst
Nations' riparian or other water rightswereextinguished by that statute, or whether the Crownfailed

to protect those rights.
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RECOMMENDATIONS
Having found that the Government of Canada owes an outstanding lawful obligation to the QVIDA
First Nations with respect to the PFRA’s acquisition of the right to use and occupy their reserve

lands for flooding purposes, we therefore recommend:

1 That Canadaimmediately commencenegotiationswiththeQVIDA Fir st
Nationsto acquire by surrender or expropriation such interestsin land
as may berequired for the ongoing operation of the control structures
at EchoL ake, Crooked L ake, and Round L akeor, alternatively, remove
the control strudures.

2 That the flooding claims of the Sakimay, Cowessess, and Ochapowace
First Nations be accepted for negotiation under Canada’s Specific
Claims Policy with respect to

@ damages caused to reserve lands since the original construction
of thedamsin the early 1940s, and

(b)  compensation for

(1) the value of any interest that Canada may acquireinthe
reserve lands, and

(i)  futuredamagestoreserve lands,
subject to set-off of compensation of $3270 paid to those Fir st Nationsin
1943.

3 That the flooding claims of the Muscowpetung, Pasqua, and Standing
Buffalo First Nations be accepted for negotiation under Canada’'s
Specific Claims Policy with respect to

@ damages caused to reserve lands

1) since the original construction of the dams in the early
1940s, or

(i)  alternatively, since 1977, if these First Nations can be
bound by the 1977 Band Council Resolutions and if the
releasefor damagesprior to 1977 can besevered from the
invalid part of the settlement, and

(b)  compensation for
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) the value of any interest that Canada may acquirein the
reserve lands, and

(i)  futuredamagestoreserve lands,

subj ect to set-off of compensation of $265,000 paid tothoseFir st Nations
in 1977.



PART |
INTRODUCTION

BACKGROUND TO THE CLAIM

To understand the daim of the Qu’ AppelleValley Indian Development Authority (QVIDA) inthis
inquiry, it isfirst necessary to understand the composition and purpose of the organization as well
as the geography from which it derivesits name.

QVIDA was established in 1979 in response to concernsof its member Fird Nations that,
among other things, their culture, rights, and interests were not being sufficiently protected and
articulated in the use and development of land and water resources in the Qu’' Appelle Valley. Of
particular relevance to thisinquiry, the organization sought to obtai n redress for damage caused to
reservelandsby control structureserected by the PrairieFarm Rehabilitation Administration (PFRA)
inthe early 1940s, and to exert greater influence over the future operation of thewater régimein the
vd ley.

Eight First Nations constitute QVIDA’s membership — from west to east, Piapot,
Muscowpetung, Pasqua, Standing Buffal o, Sakimay, Cowessess, K ahkewistahaw, and Ochapowace
— dthough only six are participants in the present inquiry. Since the inquiry relates strictly to
damages caused by the PFRA’ s control structures at Echo Lake, Crooked Lake, and Round Lake,
Piapot isnot involved becauseit islocated too far upstream to have been affected by those structures.
It may initiate a separate claim in relation to damages alleged to have been caused by structures
constructed on theriver in the 1970s.

Similarly, Kahkewistahaw is not aparticipant in thisinquiry because, inrejectingQVIDA’s
flooding claim, Canada did not understand that the flooding may have affected Kahkewistahaw’s
reserve lands and did not address the issue at that time. As a result, Canada has more recently
undertakento review further submissionsfrom K ahkewistahaw with regard to damages, to determine
what (if any) compensation was paid to the First Nation for the flooding of itsreserve lands, and to
provide a response. In the meantime, to dlow the inquiry to proceed without further delay,
Kahkewistahaw has elected to proceed separately should itsclaim be rejected by Canada after the
First Nation has submitted additional daim materials.
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At the centre of the QVIDA claimsis the Qu’ Appelle River. At its west end, the river
originates at Lake Diefenbaker, where the Gardiner and Qu' Appelle Dams have made a long,
winding lake of the South Saskatchewan River reaching upstream almost to the boundary between
Saskatchewan and Alberta. In dry years, water from the South Saskatchewan can be diverted around
the Qu’ Appelle Dam and down the valley to the thirsty farmlands bel ow.

Asthe Qu’ Appelle River meandersthrough theflat Saskatchewan landscape itsflow isfirst
impeded by a control structure near Eyebrow, Saskatchewan, which areates tiny Eyebrow Lake.
From there the river continues to the southeast until its current is again slowed by Buffalo Pound
Lake, the product of another man-made control structure. Immediately below the dam, the river
swings to the northeast, its volume augmented by the combined flows of the Moose Jaw River and
Thunder Creek. Farthereast it isjoined just upstream of Lumsden by Wascana Creek, comingfrom
Reginaand supplemented by Cottonwood Creek. At Lumsden the Qu’ Appelle River passes beneath
Highway 11, the major roadway connecting Reginaand Saskatoon, and extends northeast to Craven.
There, the Craven and Vdeport control structures permit water to be diverted northward into the
huge storage capacity of Last Mountain Lakefor later releasetoirrigate the Valeport Flats and other
areas downstream.

Having passed Craven, the Qu’ Appelle River maintainsits northeast heading until it reaches
Highway 6 directly north of Regina, whereit veersto the east. At thispoint it entersthe Piapat First
Nation’sIndian Reserve (IR) 75, which spans both sides of the river for several miles. Following a
tortuous journey eastward, the river is joined from the north by Loon Creek, then traverses the
northern edge of Muscowpetung’ s IR 80 and Pasqua' sIR 79. Acrosstheriver from IR 80isIR 80B,
ahay reserve set apart for Muscowpetung and other bands, including Standing Buffalo. Astheriver
flows along the northern boundary of the Pasquareserve, it sowsand emptiesinto Pasqua L ake (at
one time also known as Qu’ Appelle Lake), the first of four lakes in quick succession which have
come to be known colledively as the Fishing Lakes or the QU Appelle Lakes. Pasqua' s reserve
occupies almost the entire southern shore of Pasqua L ake, other than the most easterly mile or so.

Jumping Deer Creek drainsfrom thenorth into the east end of Pasgua L ake about ahalf-mile
upstream of the short channel between that |ake and the second of the Fishing Lakes — Echo Lake.
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Standing Buffalo’s IR 78 straddles Jumping Deer Creek along portions of the north shores of both
Pasguaand Echo Lakes and the intervening reach of theriver. Situated at thelower east end of Echo
Lake, the Echo Lake Dam controls the water levels of both Pasqua Lake and Echo Lake. The
structure floodsvalley lands on the Muscowpetung, Pasqua, and Standing Buffdo reserves, andit
isthisflooding that constitutes one aspect of the present claim beforethe Indian Claims Commission
(the Commission).

Immediately below the dam are the town of Fort Qu' Appelle and the confluence of the
Qu' Appelle River with the northward-flowing Echo Creek. Astheriver snakes to the southeast, it
flows past the towns of Lebret and Katepwvaand into Mission Lake and Katepwal ake—thelag two
Fishing Lakes— before being restrained yet agai n by another control structure at the lower end of
Katepwa Lake. From that point it continues to the southeast, supp ementing its flow with drainage
from Pheasant Creek to the north and Indian Head Creek, Red Fox Creek, and Adair Creek to the
south. Once againthe river anglesto the northeast, joining forces with Pearl Creek before resuming
asoutheasterly course and entering another Indian reservejust upstream of Crooked Lake. Thisland
belongs to the Sakimay First Nation, including IR 74 on the south shore of the river and thewestern
third of Crooked Lake aswell as Shesheep IR 74A on theoppositebank of theriver and thewestern
half of the lake.

Occupying the remaining south bank of Crooked Lake and some miles of the river
downstream is Cowessess IR 73. Kahkewistahaw’sIR 72A —asmall fishing station —was initially
positioned on the north shore near the Crooked L ake Dam at the lake’ s eastern outlet. Thesouth end
of the dam sits on land that originally formed part of the Cowessess reserve, athough the First
Nation and the PFRA disagree on the current status of title to the dam site. The dam is used to
control thelevel of Crooked L akeand hasresulted in certain portionsof the Sakimay and Cowessess
reservesbeing flooded. Immediately east of thedam, Ekapo Creek drainsinto the Qu’ Appelle River
from the south through IR 73.

Astheriver windsitsway to the southeast, Kahkewistahaw’ sIR 72 occupies somefivemiles
of the south shore of the river midway between Crooked and Round Lakes and adjacent to the

eastern boundary of the Cowessess reserve. Kahkewistahaw’ s eastern neighbour is Ochapowace,
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whose IR 71 fronts the entire south shore of Round Lake and some distance both upstream and
down. On the north side of the river and the east end of Round L ake are former Round Lake Indian
Residential School lands which Kahkewistahaw purchased from the federd government in 1960 as
anadditionto IR 72. At Round L ake’ seastern outlet, the eighth and last control structurewaserected
— its south end located on Ochapowace reserve lands — to store water in the lake for irrigation
purposes. Thisdam caused flooding on the Ochapowace reserve at thewest end of thelake. Asnoted
at the outset, the full measure of the dam’s impact on Kahkewistahaw’s land remains to be
determined and may form the subject matter of separate proceedings before the Commission.

TheQu’ AppelleRiverfinally meanders eastwardto the Manitobaborder, gaining additional
flowsfrom Squawhead Creek and Scissors Creek to the south and K aposvar Creek and Cutarm River
tothenorth. Ultimately, it reachesitsconfluence with the Assiniboine River just insidetheManitoba
border at St Lazare, where it is swallowed up by the larger river before continuing eastward to its
ultimate union with the Red River in central Winnipeg.

We have already alluded to the fad that the issues at the heart of thisinquiry arisefrom the
effectsof the PFRA’ s construction and operation of dams on Echo Lake, Crooked L ake, and Round
Lake on the reserves of the six QVIDA First Nations participating in these proceedings. The
evidenceisclear that thedamswere constructedin the aftermath of severe drought conditionsduring
the 1930s to store annual spring runoffs for later use in irrigating lands during periods of scant
precipitation. It isjust asclear that, although the PFRA and Indian Affairswere aware that the dams
wouldflood Indian|ands, the Bandsthemsel veswere not consulted and never authorized the projects
to proceed. Three of the participating Bands— M uscowpetung, Pasqua, and Standing Buffalo—were
not even paid the compensation to which the two government departments had agreed they were
entitled. Asaresult, thefirst three issues in this inquiry consider whether section 34 of the Indian
Act permitted Indian Affairs to authorize the flooding of reserve lands without Band consent;
whether Indian Affairsdid in fact authorize such flooding; and, if authorization was given, whether
Indian Affairswas neverthel ess required by treaty or asafiduciary to consult with the Bands before
allowing the PFRA to proceed.
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In 1977, after Canada’s failure to pay the Muscowpetung, Pasqua, and Standing Buffalo
Bandshad been discovered, the Band Councils of the day negotiated a settlement with the PFRA that
would pay them the combined sum of $265,000 as compensation for past, present, and future
damages caused by the dams. The Bands also agreed to allow permits to be issued pursuant to
subsection 28(2) of the Indian Act that would allow the PFRA to continue flooding reserve lands.
However, soon after Band Council Resolutions (BCRs) had been executed to authorize the
settlement, and after the election of a new Muscowpetung Band Council, the three First Nations
became concerned that they had permanently alienated reserve lands without obtaining surrenders
approved by magjorities of their respectivevoting memberships. All three Firg Nations purported to
rescind the 1977 settlement Band Council Resolutions with later resolutions. These factsgiverise
to certain additional issues — namely, whether the settlement could be effected by way of Band
Council Resolutionsand permitsissued under subsection 28(2), and whether it wasopento the First
Nations unilaterally to rescind the settlement, particularly since they had already received and have
since spent the settlement proceeds of $265,000.

Findly, the Commission has been asked to consider the First Nations' water rights, whether
arising as part of aborignal title or asaresult of treaty or riparian rights. The First Nations question
whether their water rights were protected when the federal government laid clam to the beds and
waters of non-navigable rivers by enacting the North-West Irrigation Act in 1894. If those rights
wer eprotected, the First Nationsdaim another basisfor the damages caused by the construction and
operation of the three damswithout their consent. If the water rights were not protected, the FHrst
Nations claim that Canada breached fiduciary obligations to the First Nationsin failing to protect
those rights.

THE MANDATE OF THE INDIAN CLAIMS COMMISSION
The Commission’s mandate to conduct inquiries pursuant to the Inquiries Act is set out in a

commission issued on September 1, 1992. It directs:



QVIDA First Nations Inquiry Report 6

that our Commissioners on the basis of Canada's Specific Claims Policy . . . by
considering only those maters at issue when the dispute was initially submitted to

the Commission, inquire into and report on:

@ whether aclaimant hasavalid claim for negotiation under the Policy

where that claim has already been rejected by the Minister; and

(b) which compensation criteria apply in negotiation of a settlement,
where a claimant disagrees with the Minister’ s determination of the

applicable criteria’

The Specific Claims Policy is set forth in a 1982 booklet published by the Department of Indian
Affairsand Northern Devel opment entitled Outstanding Business: A Native Claims Policy — Specific
Claims.? In considering a specific daim submitted by a First Nation to Canada, the Commission
must assesswhether Canadaowes an outstanding lawful obligation to the First Nationin accordance

with the guidelines provided in Outstanding Business:

Thegovernment’ spolicy on spedfic claimsisthat it will recognize claimsby Indian
bands which disclosean outstanding “lawful obligation,” i.e., an obligation derived

from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

)] The non-fulfillment of atreaty or agreement between Indians and the
Crown.

i) A breach of obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regulations thereunder.

1 Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-17 30, July 27, 1992,

amending the Commission issued to Chief Commisdoner Harry S.LaFormeon August 12, 1991, pursuant to Order in
Council PC 1991-1329, July 15, 1991 (Consolidated Terms of Reference).

2 Department of Indian Affairs and Nor thern Dev elopment (DIAN D), Outstanding Business: A Native
Claims Policy — Specific Claims (Ottawa: Minister of Supply and Services, 1982), reprinted in [1994] 1 ICCP 171-85.
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i) A breach of an obligation arising out of government administration
of Indian funds or other assets
V) Anillegal disposition of Indian land. . . .

In addition to the foregoing, the government is prepared to acknowledge clams
which are based on the following arcumstances:

i) Failureto provide compensation for reserve lands taken or damaged
by the federd government or its agencies under authority.

i) Fraud in connection with the acquisition or disposition of Indian
reserve land by employees or agents of the federal government, in
cases where the fraud can be clearly demonstrated.?

BACKGROUND TO THE INQUIRY

QVIDA submitted aclaimto Indian Affairsin 1986 requesting compensation for the damages caused
by the flooding of reserve lands* On November 5, 1992, Carol Cosco of Indian Affairs advised
Chief Lindsay Cyr, then President of QVIDA, that, owing to inactivity on QVIDA’s claim since
1989, the Department intended to close the organization’s file.® In that letter and follow-up
correspondence on November 17, 1992, Cosco madeit clear that the gep was being teken primarily
as a housekeeping measure and that the claim could be reopened from the point at which QVIDA
had |eft off, without having to “start from scratch” or be delayed in handling.® Nevertheless, these

3 DIAND,Outganding Business A NativeClaims Policy— Spedific Claims(Ottawa: Minister of Supply
and Services, 1982), 20.

4 116782 Canadaltd.,” Qu’ AppelleValley Indian Development Authority Land Claim,” April 14,1986
(ICC Exhibit 5).

5 Carol J. Cosco, Claims Analyst, Specific ClamsWest, Department of Indian and Northern Affairs,
to Chief Lindsay Cyr, President, QVIDA, November 5,1992, DIAND fileBW8260/SK8552-C1, vol. 2 (ICC Documents,
p. 1349).

6 Carol J. Cosco, Claims Analyst, Specific Claims West, Department of Indian and Northern A ffairs,
to Chig Lindsay Cyr, President, QVIDA, November 17, 1992, DIAND file BW8260/SK8552-C1, vol. 2 (ICC
Documents, p. 1350).
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letterswereinterpreted by the First Nations as a constructive rejection of their claim, and in October
1994, the d aim was forwarded to the Indian Claims Commission with a request for aninquiry.’

On December 1, 1994, the Honourable Robert F. Reid, the Commission’s Lega and
Mediation Advisor, advised the parties that, having accepted QVIDA' s request for an inquiry, the
Commission sought to conveneaplanning conference.? Just over oneweek later, Rem Westland, the
Director General of the Specific ClaimsBranch, expressed concernthat the Commissonwould agree
to conduct an inquiry in the QVIDA claim and in others that were “still in the research phase.”®
Neverthel ess, counsel for Canadaagreedto attend thefirst planning conference on January 30, 1995,
and to discuss QVIDA’ s options in advancing its claim.

In fact, six planning conferences were conducted, and the parties were able to clarify and
narrow the issues to be consdered by the Commission. The first three conferences took place in
Regina on January 30, June 6, and September 28, 1995. Before the fourth planning conference,
which was held on April 3, 1996, Canada had completed its research into QVIDA’s claims and
provideditspreliminary positionintwo“without prejudice” |ettersdated March 29, 1996. Inthefirst
of these letters relating to the four western First Nations, Jack Hughes of Specific Claims West
advised QVIDA Co-ordinator Gordon Lerat that Canadawas prepared to recommend acceptance of
the claim as it related to Standing Buffalo, but not with regard to Pasqua or Muscowpetung:

7 Matthew Bellegarde, Claims and Policy Development Officer, Federation of Saskatchewan Indian

Nations, to Kim Fullerton, Commission Counsel, Indian Claims Commission, October 11, 1994, enclosing Qu’' Appelle
Valley Indian Devd opment Authority Record of Decision, September 12, 1994, with respect to a request by Chief Mel
Isnana, StandingBuffal o,Chief Todd Peigan, Pasqua, Chief Eugene Anaquod, Muscowp etung, and Chief Joe Fourhorns,
Piapot, to havethe Indian Claims Commission carry out an inquiry into Canada’ srej ection of the QVIDA claim; Angela
Delorme, Executive Secretary, Yorkton Tribal Council, to Kim Fullerton, Commission Counsel, Indian Claims
Commission, October 26, 1994, enclosing Qu’Appelle Valley Indian Development Authority Record of Decision,
September 12, 1994, with resgect to a request by Chief Louis Taypotat, Kahkewistahaw, Chief Denton George,
Ochapowace, Chief Terry Lavallee, Cowessess, and Chief Lindsay Kaye, Sa&kimay, to have the Indian Claims
Commisdon carry outan inquiry into Canada’s rejection of the QVIDA claim.

8 Justice Robert F. Reid, Legal and Mediation Advisor, Indian Claims Commisson, to Matthew
Bellegarde, Claims and Policy Development Officer, Federation of Saskatchewan Indian Nations, and Bruce Becker,
Legal Counsel, Specific Clams West, DIAND Legal Services December 1, 1994.

° Rem Westland, Director General, Specific ClaimsBranch, D epartment of Indian and Northern Affairs,
to Justice Robert Reid, Legal and M ediation A dvisor, Indian Claims Commission, December 9, 1994.
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Muscowpetung and Pasqua Reserve L ands

It is our position that the PFRA obtained proper authorization for the use and
occupancy of land on the Muscowpetung and Pasgquareserves pursuant to section 34
of thelndian Act of 1927. Canadadid not compensate the M uscowpetung and Pasqua
bands in respect of their flooded reserve lands in the 1940's, but eventually pad
adequate compensati on in 1977. In addition, the Muscowpetung and Pasgua band
councilshave provided Canadawith effective rel easeswith respect to compensation
for the flooding of their lands by way of Band Council Resolutions authorizing the
flooding. Accordingly, itisCanada’ sview that no lawful obligationisowed to either
the Muscowpetung or Pasqua bands.

Standing Buffalo ReservelL ands

Upon our review of thefile it does not appear that Canada was aware that Standing
Buffalo reserve lands would be affected by flooding in the 1940’s. Although the
Standing Buffalo band council passed a Band Council Resolutionin 1977 releasing
Canadafor the flooding of the band’ s land, it does not appear that Canadaissued a
permit at that timefor theflooding. Therefore, we are prepared to negotiate based on
the band’ s submission that there exists no authority for the flooding of their lands.
Any compensation paid to the band in exchange for their consent for the Minister to
issue apermit should takeinto account the compensation paid to the band in 1977 by
way of set-off.*°

Canada was not prepared to deal with the claim as it related to Piapot, since the flooding of that
reserve appeared to result from upstream releases of water rather than the construction and use of
the Echo Lake Dam. Hughes added that Canada had three means of authorizing the flooding of
reserve lands — surrender, expropriation, or authorization under section 34 of the Indian Act —and
that it had apparently authorized use and occupation under section 34.*

In the second |etter, which dealt with the four easternFirst Nations, Hughes informed Lerat
that Canada had reached the preliminary position that it owed no lawful obligation because, again,
it had authorized the use and occupation of reserve lands under section 34. However, Canada was

prepared to consider additional submissions from QVIDA with regard to the adequacy of the

10 Jack Hughes, Research Manager, Prairies, Specific Claims West, Department of Indian and Northern

Affairs, to Gordon Lerat, QVIDA Co-ordinator, March 29, 1995. Note that the date on the | etter appears to be in error
and that the proper date should be March 29, 1996.

1 Jack Hughes, Research Manager, Prairies, Specific Claims West, Department of Indian and Northern
Affairs, to Gordon Lerat, QVIDA Co-ordinator, March 29, 199[6].
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compensation paid for the use and occupation of these lands aswell as compensation to Sakimay for
funds expended to move a house to higher ground and for damagesassociated with road fl ooding.*

At the fourth planning conference, Canada acknowledged that its rejection of the flooding
claim in relation tothe four eastem First Nations had not addressed the impaa, if any, suffered by
Kahkewistahaw. It was at this point that Canada agreed to review Kahkewistahaw’s claim and
provide a response. Canada also conceded that it had not proceeded by way of “surrender [or]
expropriation nor did it secure apermit for the lands now flooded by construction of the dams at
Echo Lake, Round Lake or Crooked Lake.”*®

Thefifth planning conferencewas convened in Reginaon May 14, 1996. The parties agreed
that, because Canadahad accepted Standing Buffal o’s claimfor negotiation, Standing Buffalowould
no longer be a party to the inquiry. Kahkewistahaw at that timeintended to remain a party to the
inquiry “unless and until Canada offers to accept Kahkewigahaw’s claim for negotiation and that
offer is accepted by the First Nation.”**

By the timethelast planning conference took place on February 28, 1997, however, Canada
had changed itsposition with regard to Standing Buffalo and informed the First Nation that it was
no longer willing to negotiate the First Nation’ s flooding claim. Kahkewistahaw’ s submission was
still not complete, however, and Chief Amanda Louison considered withdrawing theFirst Nation's
portion of the claim to allow the inquiry to proceed without further del ay.*® In short order, Standing
Buffalo had elected to participate in the inquiry, and Kahkewistahaw had decided it would not
participate.

© Jack Hughes, Research Manager, Prairies, Specific Claims West, Department of Indian and Northern

Affairs, to Gordon Lerat, QVIDA Co-ordinator, March 29, 199[6].

13 Indian Claims Commission Planning Conference, Qu’ AppelleValley Indian Develop ment Authority,
April 3,1996, p. 3.

14 Indian Claims Commission Planning Conference, Qu’ Appelle Valley Indian Development Authority,
May 14, 1996, p. 6.

B Indian Claims Commission Planning Conference, Qu’ Appelle Valley Indian Development Authority,
March 4, 1997, pp. 3-4.
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THE INQUIRY

Toassist the Commissioninitsdeliberations, the partiestendered more than 1300 pagesof historical
documents, afurther 35 exhibits consisting of several thousand more pages of material, and avideo
prepared by the Federation of Seskatchewan Indian Nations. In four separate community sessions,
the Commission alsoreceived oral evidencefrom eldersof thesix participating First Nations, aswell
astestimony from elders of the Kahkewistahaw First Nation, which, at the time of the community
sesson in which its members took part, was still part of theinquiry.

The first community session was a joint meeting of the four eastern QVIDA First Nations
held in the Community Hall on the Sakimay reserve on September 18, 1996. The Commissioners
heard from elders George Ponicappo, Alex Wolfe, Marie Kaye, Raymond A coose, Edna Sangwais,
Emma Panipekeesick, Jimmy Wahpooseywan, and Leonard Kegquahtooway of Sakimay; Joseph
Crowe, John Alexson, Mervin Bob, Allan McKay, and Urbin Louison of Kahkewistahaw; Henry
Delormeof Cowessess; and Margaret Bear, Marlowe Kenny, Arthur George, and Calvin George of
Ochapowace.

The second session was conducted in the Pasqua Band Hall on October 2, 1996. The
parti ci pantsincluded thefollowing el dersfrom the PasquaFirst Nation: David Obey, Stanley Pasqua,
Clara Pasgua, Andrew Gordon, Raymond Gordon, Clayton Cyr, Lawrence Stevenson, Jimmy Iron
Eagle, George Kahnapace, Lawrence Chicoose, Agnes Cyr, Dora B. Stevenson, Marsha Gordon,
Bernard Gordon, Edith Merrifield, and Ina Kahnapace. The following day the Commissioners
convened another community session in the Muscowpetung School gymnasium to hear the evidence
of 11 elders of the Muscowpetung First Nation: Calvin Poitras Sr, Violet Keepness, Isabelle
Keepness, William Pratt, Evelyn Cappo, Winonah Toto, Ervin Toto, Earl Cappo, Paul Poitras,
Norma Cappo, and Eugene Anaquod.

Finaly, after Standing Buffalo’ s participation in the inquiry had been confirmed, the fourth
and final community session was held onApril 4, 1997, at the Standing Buffdo Cultural Centre to
hear from that First Nation's elders. Testifying were Charlie Buffalo, Susan Y uzicappi, Isabelle
Jackson, Felix Bearshield, Ken Goodwill, Clifford Goodwill, Tony Y uzicappi, and —through Band
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Councillor VelmaBear —Cecil Wajunta, Victor Redman, Catherine Goodfeather, and CelinaWajunta.
Counsdl for the QVIDA First Nations submitted written arguments to the Commission on
May 5, 1997, to which counsel for Canadareplied on June 6, 1997. Oral submissionswere made at
afinal session in Regina on June 26, 1997.
A complete summary of thewritten submissions, documentary evidence, transcripts, and the

balance of the record in thisinquiry is set forthin Appendix A of this report.



PART Il

HISTORICAL BACKGROUND

TREATY 4

Thecircumstancesforming the backdropto the present claim of the QVIDA First Nationsoriginated
inthe signing of Treaty 4 in 1874 by representatives of the government of Canada and by the Cree,
Saulteaux, and other Indians of what isnow southern Saskatchewan. By that time, white settlersand
traders had arrived in the British North-West Territories. The demise of the buffalo, to which many
Indians owed their existence, was aready foreseen. It was a time of considerable upheaval and
turmoil, asbandsand individual Indians sought, inmany tragic cases unsuccessf ully, to find the best
way to surviveinarapidly chang ng world. Peoplewere on the move, both geographically and from
band to band, asthey tried to identify whether their prospects would be better served by continuing
the hunt or by sdtling on reserves and taking up agriculture and other pursuits. Canada and the
prairie Indians recognized that, with the expected arrival of more and more white settlers, it was
essential to formdize relations to gve some protection to aboriginal interests.

Inits previous reports dealing with the treaty land entitlement inquiriesof the Kawacatoose
and the Kahkewistahaw First Nations, the Commission has aready reviewed at some length the
events that spurred Canada and the Indians to enter into Treaty 4.° We do not propose to consider
those events further in thisreport, other than to identify the relevant signatoriesto the treaty and to
note the specifictreaty provisions spawned by the negotiations

Treaty 4, which became known as the Qu Appelle Treaty, was first executed at the
Qu’ AppelleLakes on September 15, 1874, with the initial signatories including the Chiefs of four
of the present eight QVIDA First Nations. Cowessess (“ Ka-wezauce,” dso known as “ The Little
Boy” or “The LittleChild"), Pasqua (“The Plain”), Kahkewistahaw (“Him that flies around”), and
finaly Kakisheway (“Loud Voice’) and Chacachas (whose bands later merged to become
Ochapowace). At the subsequent meeting with bandsin the Fort Ellice areaon September 21, 1874,
the Treaty Commissioners included the Sakimay (‘Mosquito”) people as members of

16 Indian Claims Commission (ICC), Report on Kawacatoose First Nation Treaty L and Entitlement

Inquiry (Ottawa, March 1996), (1996) 5 Indian Claims Commission Proceedings (ICCP) at 73; ICC, Report on
Kahkewistahaw First Nation Treaty Land Entitlement Inquiry (Ottawa, February 1996).
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Waywaysecappo’ sband. Cheekuk signed an adhesion to the treaty on behalf of Muscowpetung on
September 8, 1975, and Piapot (“Payepot”) adhered the next day.

Thelone exception wasthe Standing Buffal o Band, which descended from Minnesota Sioux
Indianswho cameto Canada asrefugees of the American Sioux War of 1862-63. Assuch, they were
apparently excluded from Treaty 4, although they were later encouraged to settle within the Treaty
4 area as long as the location they chose was not close to the American border."’

Under the terms of Treaty 4, the adhering Indians agreed to “cede, rdease, surrender and
yield up” to Canada “all their rights, titles and privileges’ to some 75,000 square miles of land
encompassed by the treaty. In exchange, Canada agreed to set apart reserves for thelndians,

such reserves to be selected by officers of Her Majesty’s Government of the
Dominion of Canada appointed for that purpose, after conference with each band of
the Indians, and to be of sufficient areato allow one square mile for each family of
five, orinthat proportion for larger or smaller families; provided, however, that it be
understood that, if at the time of the selection of any reserves, asaforesaid, thereare
any settlerswithin the bounds of the landsreserved for any band, Her M gjesty retains
the right to deal with such settlers as She shall deem just, so as not to diminish the
extent of land allotted to the Indians, and provided, further, tha the aforesaid
reservesof land, or any part thereof, or any interest or right therein, or appurtenant
thereto, may be sold, leased or otherwise disposed of by the said Gover nment for the
use and benefit of the said Indians, with the consent of the Indians entitled thereto
first had and obtained, but in no wise shall the said Indians, or any of them, be
entitled to sell or otherwise alienate any of the lands allotted to them as reserves.'®

Thetreaty further stipulated that Canadawould provide treaty annuitiesto each Indian man,
woman, and child, aswell as agricutural implements and seed to assist those bandsthat were ready
to settle and convert to an agrarian lifestyle. For those Indians who were not yet ready to settle, the
treaty provided that they wereto receive “powder, shot, ball and twine” and assured the following
rights with regard to hunting, fishing, and trapping:

e 116782 Canadal td.,“Qu’ AppelleValley Indian Development Authority Land Claim,” April 14,1986,
p. 7 (ICC Exhibit 5).

18 Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of Indians at
Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), p. 6. Emphasis added.
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Andfurther, Her Majesty agreesthat Her said Indians shall haveright to pursuetheir
avocations of hunting, trapping and fishing throughout the tract surrendered, subject
to such regulations as may from time to time be made by the Government of the
country, acting under the authority of Her Majesty, and saving and excepting such
tracts as may be required or taken up from time to time for settlement, mining or
other purposes, under grant or other right given by Her Mgesty’ ssaidGovernment.*

Findly, for the purposes of the present inquiry, thefollowing provison of the treaty isalso

relevant:

It is further agreed between Her Mgesty and He said Indian subjects that such
sections of the reserves above indicated as may at any time be required for public
worksor building of whatsoever naturemay be appropriated for that pur pose by Her
Majesty’ s Government of the Dominion of Canada, due compensation being made
to the Indiansfor the value of anyimprovements thereon, and an equivalent inland
or money for the area of the reserve so appropriated.?

SELECTION OF RESERVES

Withinafew yearsof theinitia signing of Treaty 4, survey work on the reservesfor thesix QVIDA
First Nations participating in thisinquiry had been commenced, and by 1884 all had been allocated
their principal reserves within the QU Appelle Valley.?* The government's policy of promoting

reserve agrarianism had begun.

10 Treaty No. 4 between Her Majedy the Queen and the Cree and Saulteaux Tribes of Indians at

Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), p. 7.

2 Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribes of Indians at
Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer, 1966), p. 7. Emphasis added.

a It should be noted that the dates of first survey for treaty land entittement purposes for some of the
QVIDA First Nationsare or have been inissue before the Commission. Therespective dates of first survey for these First
Nations are not in issue in these proceedings, however. Any statements that the Commission may make in this report
regarding survey dates for any of the First Nations are merely for the purpose of setting the general historical context
for thisinquiry, based on the limited evidence before us at this time, and do not represent the findings or views of the
Commission on the subject of the respective First N ations’ dates of first survey.
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Pasqua

Pasqua sIR 79 was surveyed in October 1876 by Dominion Land Surveyor (DL S) William Wagner
along most of the south shore of Pasgqua L ake — the most westerly of the four Fishing Lakes— and
further upstream for a couple of miles along the meandering course of the Qu’' Appelle River. The

original reserve contained 60.15 squaremiles, or 38,496 acres,? described by Wagnerintheseterms:

The sail in this reserve is a clay loam of first quality. The surface is level, and
undulating, and partially wooded with poplar and willow. Fish and wild-fowl abound
in the lake and swamps in the valley of the Qu’ Appelle?

M uscowpetung

Muscowpetung’ s band attempted to survey its own reserve immedi ately after adheringto Treaty 4
in 1875, but Cheekuk, who had signed the adhesion, died during the final legof thework and itwas
never completed.* Eventually, in November 1881, district land surveyor John C. Nelson began to
mark off IR 80 along the south side of the Qu’ Appelle River immediately upstream of Pasgua's
reserve, but he was interrupted by the onset of winter. He returned in May 1882 to find that, at the
request of the Chief and the Band, Indian Agent Alan McDonald had extended the proposed reserve
four miles west along the Qu’' Appelle River, and had reduced its depth by 2%2miles, to provide the
Band with more building wood.® Ultimately, IR 80 contained 58.8 square miles, or 37,632 acres,

2 116782 Canada Ltd., “Qu’'AppelleValley IndianDevelopment Authority Land Claim,” April 14, 1986,
p. 8 (ICC Exhibit 5). On June 5, 1906, the Pasqua Band surrendered 25.12 square miles, or 16,077 acres (41.8%), of its
reserve, leaving it with 35.03 square miles, or 22,419 acres: 116782 Canada Ltd., “Qu’Appelle Valley Indian
Development Authority Land Claim,” April 14, 1986, p. 18 (ICC Exhibit 5).

= Treaty No. 4, North-West Territories, Indian Reserve No. 79, Chief “Pasquaw,” surveyed by William
Wagner, DLS, October 1876 (ICC Exhibit 29B).

s Blair Stonechild, Indian Consultant Enterprises, “A Historical Overview of the Occupancy in the
Valley of the Qu’ Appelle Valley Bands” (March 1992), tab 2, p. 22, in Indian Consultant Enterprises, “Past Damages
Compensation Study” (March 1992) (I1CC Exhibit 3).

% A. McDonald, Indian A gent, Treaty 4, to Superintendent General of Indian Affairs, May 9, 1882,
Canada, Department of Indian Affairs, Annual Report, 1882) (ICC Documents, p. 18).
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and the Band received a further 472.9 acres as Hay Reserve 80B, which it wasto share with other

bands.?® With regard to IR 80, Nelson reported:

Like most of the choiceland of the Qu’ Appelle district the soil of this reserve is
nearly all first-class. There are groves of small poplar and clumps of willow, and in
the gullies leading to the Qu’' Appelle Valley there is a considerable supply of good
poplar for building and fencing purposes, and afew small maples. The bottomsalong
the river are valuable for the immense quantity of hay which can be cut on theless
elevated parts of them. The best bottom is at the north-west corner of the reserve at
the mouth of Prairie Creek and nearly opposite Long Valley Creek.?’

Nelson also described the hay landsin IR 80B as being “ of the best quality.”

Standing Buffalo

Standing Buffalo died in 1869, but someof hisfollowers had already camped in the vicinity of Fort
Qu' Appelle. Although the Band was not permitted to adhere to Treaty 4, Lieutenant Governor
Alexander Morris encouraged the Band to select a reserve, and in early November 1881 Nelson
surveyed IR 78 along the north side of Pasqua and Echo Lakes and the intervening reach of the
Qu’ AppelleRiver. Since the Band was not asignatory to Treaty 4, IR 78 contained only 7.6 square
miles, or 4864 acres — an allocation of only 80 acres per family of five rather than the one square

mil e per family of five stipulated by the treaty.?® Of this reserve, Nelson commented:

% Blair Stonechild, Indian Consultant Enterprises, “A Historical Overview of the Occupancy in the

Valley of theQu'Appelle Valley Bands” (March 1992), tab 2, p. 22, in Indian Consultant Enterprises, “ Past Damages
Compensation Study” (March 1992) (ICC Exhibit 3). On January 4, 1909, the M uscowpetung Band surrendered 27.5
square miles, or 17,600 acres (46.8%), of IR 80, leaving it with 31.3 square miles, or 20,032 acres, from that reserve:
116782 Canada Ltd., “Qu’Appelle Valley Indian Development Authority Land Clam,” April 14, 1986, p. 18 (ICC
Exhibit 5).

z John C. Nelson, DLS, Indian Reserve Survey, to Superintendent General of Indian Affairs, December
29, 1882 (Department of Indian Affairs, Annual Report, 1882) (ICC Documents, p. 33).

G Treaty No. 4, North-West Territories, Indian Reserve No. 80B, Hay-Lands for the Bands of
“Muscowpetung” & Others, surveyed by John C. Nelson, DLS, November 1881 (ICC Exhibit 29B).

x Blair Stonechild, Indian Consultant Enterprises, “A Historical Overview of the Occupancy in the
Valley of the Qu Appelle Valley Bands” (M arch 1992), tab 2, pp. 33-34, in Indian Consultant Enterprises, “Past
Damages Compensation Study” (March 1992) (ICC Exhibit 3); 116782 Canada Ltd., “Qu’Appelle Valley Indian
Development Authority Land Claim,” April 14,1986, pp. 7 and 9 (ICC Exhibit5). The Band surrendered 2.59 acres on
January 12, 1897, but | ater received additiond areas of 406 acreson May 23, 1930, 144 acreson June 7, 1956, and 187.4
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This reservation has aremarkably beautiful situation. It has an area of seven and a
half square miles, bounded on the west side by Jumping Creek, and on the front by
the QU'Appelles. The soil is a clay loam of the first order, and there is [an]
abundance of wood. Hay is scarce and consequently a small meadow was reserved
at the extensive hay grounds farther up the river.*

Sakimay, Cowessess, and Ochapowace

In 1876, surveyor William Wagner surveyed reservesfor the Sakimay, Starblanket, and K akisheway
Bands along the entire north shore of the Qu’ Appelle River from a point upstream of Crooked Lake
to apoint below Round Lake. Two other reserveswere surveyed onthe other side of theriver inthe
vicinity of Round Lake for Kahkewistahaw and Chacachas. In 1880, O’ Soup (joined later by
Cowessess) was situated by surveyorsAllan Poyntz Patrick and William Johnson on the south shore
of eastern Crooked Lake and afew miles of the Qu’' Appelle River downstream.

By 1881, the three bands on the north side of the river were expressing their dissatisfaction
with the lack of wood and other resources on their reserves, and Nelson extensively revised the
boundaries of all six reserves. Sakimay was moved to IR 74 south of the river at the west end of
Crooked L ake, while Kakisheway and Chacachas were consolidated on IR 71 along the south shore
of Round L ake and some distance both upstream and down. O’ Soup’s IR 73 remained in much the
same |ocation south of Crooked Lake and east along the Qu’ Appelle River, athough five miles of
river frontage at the east end became the new Kahkewistahaw IR 72 flanked by Cowessess to the
west and Ochapowace to the east. Starblanket relocated to a more northerly site outside the
Qu' Appelle Valley.

Nelson’'s impressions of the 33.88 sguare mile (21,683.2 acre) Sakimay reserve were as

follows:

The reserve is undulating prairie interspersed with groves of poplar and clumps of
willow, with the exception of the part along the Qu' Appelle Valley, whichisbroken

acreson July 12,1956, for areserve that eventually totalled 8.75 square miles, or 5598.81 acres: 116782 CanadaLtd.,
“Qu’Appelle Valley Indian Development Authority Land Claim,” April 14, 1986, pp. 9 and 18 (ICC Exhibit 5).

30 John C. Nelson, DLS, Indian Reserve Survey, Treaties Nos. 4 and 7, January 10, 1882 (Department
of Indian Affairs, Annual Report, 1881) (ICC D ocuments, p. 9). The upstream hay grounds referred to by Nelson likely
meant IR 80B, which had been set apart for M uscowpetung and “others.”
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by ravines and heavily wooded with poplar and balm of Gilead Ponds frequently
occur throughout the prairie portion. The land throughout is of the choicest qud ity.**

This reserve was extended to the north shore of the Qu’ Appelle River at the west end of Crooked
Lake in 1884 to provide separate land for a faction of the Band that refused to take govemment
assistance. The new Shesheep IR 74A comprised 5.6 square miles, or 3584 acres, about which
Nelson wrote:

Thisreserveisgreatly cut up with couléesinwhich thereisaconsiderable supply of
poplar and maple. Along the Qu’ Appelle River the land is swampy. On the high
prairie the soil is avery good black loam with some boulders on the surface®

In 1883, Nelson added 15 sgquare miles, or 9600 acres, to the 63 square mile (40,320 acre)

reserve he had surveyed for O’ Soup in 1881. He explained his reasons in destribing the reserve:

Thisreserveis well waered by “Ecapo” or Weed Creek, which flows through an
immense wooded ravine and empties into theQu’ AppelleRiver. Along thecreek it
isheavily woodedwith poplar, balm of Gilead and some elm. The south-western part
is undulating prairie with clumps of willow and poplar. The soil throughout is of
choice quality. There are several mill sites on Weed Creek.

This reserve was originally allotted to the band of Chief “O’ Soup”, and
contained an area of sixty-three square miles, which was considered sufficient to
meet the requirements of the band at that time. An extension of fifteen square miles
was subsequently added by special orde of the Department, as it was thought
“Cowessess’ would bring many Indianswith him from the plains, when he assumed
the chieftainship.®

s Treaty No. 4, North-W est Territories, Indian Reserve No. 74, Chief “Sakimay,” surveyed by John C.

Nelson, DL S, November 1881 (ICC Exhibit 29B).

32 Treaty No. 4, North-W est Territories, I ndian Reserve No. 74A at Crooked L ake,“ Sheesheep’s” Band,
surveyed by John C. Nelson, DLS, 1884 (ICC Exhibit 29B).

3 Treaty No. 4, North-West Territories, Indian Reserve No. 73, Chief “Cowessess,” surveyed by John
C. Nelson, DLS, August 1881 (ICC Exhibit 29B). On January 29, 1907, the Cowessess Band surrendered 32.35 square
miles, or 20,704 acres (41.5%), of itsreserve. It surrendered a further 350 acres on N ovember 13, 1908, leaving it with
45.1 square miles, or 28,866 acres: 116782 Canada Ltd., “Qu’Appelle Valley Indian Development Authority Land
Claim,” April 14, 1986, p. 19 (ICC Exhibit 5).
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Following the death of Kakisheway in 1884, his son Ochapowace was eleded as the new
chief of the combined Kakisheway and Chacachas Bands. The consolidated IR 71 set apart for
Ochapowace' s band in 1881 comprised 82.6 square miles, or 52,864 acres, about which Nelson

commented:

The southern portion of the reserve is an undulating prairie with numerous
ponds, hay swamps and scattering bluffs and poplar and clumps of willow. The
northernpart slopesgentlytowardsthe Qu’ AppelleRiver, andisthickly wooded with
poplar and balm of Gilead. Along the valley of the QU Appelle and the eastern
boundary, the land ismuch broken by immense ravines which extend back from the
river, and are heavily wooded with poplar, willow, afew oaks, ash and birch. The
soil isarich sandy loam, with some gravelly spotsand afew boulders.

Thefishing in Round Lake is said to be good.>*

DEVELOPMENT OF AGRARIAN ECONOMIES

Although therecord in thisinquiry includes the annual reports of Canada’ s Indian agents and other
representatives until only 1905, these reports speak for themselves asto the kind of progress made
by the Qu’' Appelle Valley Bands in the early years following the selection of their reserves. There
arealso many commentsthat illustraethe resources avail able to the Bands and some of the difficult

conditions that the people were forced to endure.

The Eastern Bands
By 1883, the federd government had introduced its policy of removing Indians from the Cypress
Hills and the vicinity of the American border,® and Indians who had made their way south to

continue the hunt were rejoining — at times under armed guard — their bands as the great herds of

4 Treaty No. 4, North-West Territories, Indian Reserve No. 71 at Round Lake, Chiefs “Kakeesheway”
and Chacachas, surveyed by John C. Nelson, DL S, August, 1881 (ICC Exhibit 29B). After the First World War, the
Ochapowace Band surrendered 28.5 square miles, or 18,240 acres (34.5%), of its reserve on June 30, 1919, leaving it
with 54.1 square miles, or 34,624 acres: 116782 CanadalLtd., “Qu’ Appelle Valley Indian Development Authority Land
Claim,” April 14, 1986, pp. 19-20 (ICC Exhibit 5).

% Details of this policy were fully canvassed in the Commission’s report on the treaty land entit ement
inquiry for the Lucky M an Band: see ICC, Report on Lucky Man Band Treaty Land Entitlement Inquiry (Ottawa,
February 1997).
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buffalo dwindled to near extinction. Although there were obvious adjustments to be made by both

settled Indians and returning nomads, I ndian Commissioner Edgar Dewdney’ stone was optimistic:

The eastern section of Treaty 4, under [Indian Agent] Col. Macdonald, has made
great strides during the past season, athough the new arrivals from the south
somewhat demoralized them for atime. The Crooked Lakes Reserve, upon which
“O’Soup,” “Little Child,” “Mosqguito” and “Kah-kee-wis-ta-how” are settled, has
raised very fine cops of wheat, barley, Indian corn and vegetables. Most of the
Indians have abandoned their blankets, and many earn money workingalongtheline
of railway, which passes close to the reserve. A few more cattle and implements
given these Indians will, our Agent thinks, render them sdlf -sustaini ng.*

Indian Agent Alan McDonald commented that M uscowpetung possessed “one of the best reserves
in the Treaty for agricultural purposes, but | regret to say thereis but alimited supply of wood.”*

Three years laer, in 1886, McDorald trumpeted the progress made by the bandsin his
Crooked Lake Agency:

Taking our crops of wheat and potatoes as a whole, and comparing them with the
settlers, the Indians on these reserves have not much reason to complain. . . .

The Indians haveworked most creditably this spring: the ploughing, seeding
and fencing being equal to that of the settler, andit is my opinion the Indian farly
realizes the advantage gained by work *®

Thefollowing year, McDonald commented on the prodigi ous quantities of hay that thereserveswere

capable of producing:

After sufficient hay was secured for wintering the stock, several Indians put up a
quantity for sale. “Yellow Calf” and his party [from Sakimay] sold sufficient to pay
for two mowing machines and horse rakes, and to purchase tea and other necessaries
for the winter. The total amount realized from the sale of hay was $476. Sixty-four

36 E. Dewdney, Indian Commissioner, to Superintendent General of Indian Affairs October 2, 1883

(Department of Indian Affairs, Annual Report, 1883) (ICC Documents, p. 47).

87 A.McDonald, Indian Agent,Crooked L ake Agency, to Superintendent General of Indian Affairs, July

6, 1883 (Department of Indian Affairs, Annual Report, 1883) (ICC Documents, p. 38).
38 A. McDonald, Indian Agent, Crooked Lake Agency, to Superintendent General of Indian Affairs,
August 26, 1886 (Department of Indian Affairs, Annual Report, 1886) (ICC Documents, p. 75).
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tonswere sold to the Commissioner of the North-West M ounted Police, and shipped
to Reginavia Canada Pacific Railway.*

The critical importance of precipitation and moisture to farming efforts in the valley was

evidentin McDonald' sreport in 1888. He dso remarked on the dready declining trapping i ndustry:

[ T]hisisthefirst season, sincethelndianscameon thesereserves, that prospects|ook
so bright, and | am glad to say that several Indians, who have kept aloof from
farming, have now commenced, with the hope of having wet seasons and good crops
for the next fiveyears. . . .

Owing to the decreaseof fur-bearinganimalsover the district inwhich these
Indians trap, the catch last winter was much smaller than formerly. On caeful
enquiry | think there could not have been morethan $1,100 realized from furs, and
about $150 from fish, the latter being mostly consumed by themselves. Very little
was sold.*

To thisreport, Dewdney added:

They [the Sakimay Band] put up in last season 350 tons of hay, which will be
sufficient to feed their catle, of which animalsthey own 55, andindividual members
possess 50, and will leave a surplus of 75 tons for sale.**

By 1889 it was recognized that lands in the vidanity of Round and Crooked Lakes were
subject to periodicdroughts, and stepswere aready being taken to counteract the effects of these dry

years:

Thishas been thedriest year since 1874, and judging from the cropsraised by one of
the Indians on Reserve No. 73 (Coweses) | am confident if the above system [of
summerfall owing] iscarried out an average return will be forthcoming in our dryest
[sic] seasons. The crops up to the middle of June looked most promising, but the hot

» A. McDonald, Indian Agent, Crooked Lake A gency, to Superintendent General of Indian Affairs,

September 13, 1887 (D epartment of Indian Affairs, Annual Report, 1887) (ICC Documents, p. 83).
40 A. McDonald, Indian Agent, Crooked L ake Agency, to Superintendent General of Indian Affairs,
September 13,1887 (Department of Indian Affairs, Annud Report, 1887) (ICC Documents, p. 83). Emphasis added.
4 E. Dewdney, Superintendent General of Indian Affairs to Sir Frederick Arthur Stanley, Governor
General, January 1, 1889 (Department of Indian Affairs, Annual Report, 1888) (ICC Documents, p. 101).
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winds of the 28th June checked the growth, and had we not had rain in the beginning
of July the crop with the exception of Gaddie' swould have been atota loss. . . .

The Indians having secured alarge quantity of hay for the wintering of their
stock, the cattle turned out in the spring in excellent condition.*

McDonald's subsequent report showed that his guarded optimism in 1889 had been dashed by
further hot, dry weather:

The crops of last year were a failure. At one time they looked promising, but the
continuous dry weather checked their growth.

The hay crop dso suffered. It was with great difficulty the Indians on
Cowesess Reserve, number 73, and Sakimay’s Reserve, number 74, secured
sufficient hay for wintering their stock. Without mowing machines it would have
been impossible for themto cut what they required, as two or three acresin some
cases had to be gone over before aton was procured. The Indians on the other two
reserves, viz.. Ochapowace, number 71, and Kah-ke-wis-ta-haw, number 72, were
more fortunate; for, in addition to that which they required for their cattle, about
thirty tonswere put up for sale. . ..

She-Sheep’ sparty onreserve number 74, secured alarge quantity of hay, with
which they were able to winter fifty-one head of stock for settlers adjacent to their
reserve, realizing therefrom, $250.%

In succeeding years, M cDonaldand his successors as | ndian agent commented frequently on
the successes achieved by the Bands of the CrookedL ake Agency in produdng hay, cattle, grain, and
root crops. Diggng senega root became an important and relatively lucrative alternative source of
income for these Bands* The reserves also contained supplies of dry wood that could be sold as
firewood. Fishing in Crooked and Round Lakes consistently supplemented the diet of Band
members, but little or no excess was caught for sale. McDonal d reported againin 1892 and 1893 on

the “steadily decreasing” catch of furs, “ owing partly to fur-bearing animals being scarcer, and the

42 A. McDonald, Indian Agent, Crooked Lake A gency, to Superintendent General of Indian Affairs,

September 20, 1889 (D epartment of Indian Affairs, Annual Report, 1889) (ICC Documents, p. 105).
a8 A. McDonald, Indian Agent, Crooked L ake Agency, to Superintendent General of Indian Affairs,
September 25, 1890 (D epartment of Indian Affairs, Annual Report, 1890) (ICC Documents, p. 115).
“ A.McDonald, Indian Agent, Crooked L ake A gency, to Superintendent General of IndianAffairs, July
31, 1893 (Department of Indian Affairs, Annual Report, 1893) (ICC Documents, p. 160).
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fact of the best hunters being now the best farmers who have to stay at home on their farms”;* by
1895 “[t]he catch of fursis so small now asto be of no account in finance.”*°

The most important variablein the economic life of the Bands was the weather. The early
1890s in particular were marked by mixed success, with some years providing encouraging results
and others ending with crop failures and damage from heat and drought, notwithstanding

improvementsin the Bands' farming practices. In 1891, McDonald reported:

The last year's crop was the bes we have had since these Indians commenced
farming. . ..

The hay crop was much better than last year, but owing to unfavourable
weather there was not much made for sale.”

In 1892, he commented:

| am glad to say the crops, taken as awhole, for the last year were very favourable,
and for quantity were greatlyin excessof al former years, but the pricesrealized by
the Indians for their wheat ruled rather lower. . . .

The hay crop was a favourable one, the Indians stacking nine hundred and
seventy tons, of which they sold ninety tons, the balance being used to feed their
stock. . . .

The crops are looking well, but are short in the straw, owing to the long
continued dry weather and lack of rain in June, but just at the last of the month a
good supply came, and although | do not anticipate an extraordinary crop, | certainly
expect an average one, as the good effect of the deferred rain, when it came, was
apparent at once.*®

The 1893 report stated:

5 A.McDonald, Indian Agent, CrookedL ake Agency, to Superintendent General of Indian Affairs, July

30, 1892 (Department of Indian Affairs, Annual Report, 1892) (ICC Documents, p. 150).

4 A.McDonald, Indian Agent,Crooked Lake Agency, to Superintendent G eneral of Indian Affairs, July
20, 1895 (Department of Indian Affairs, Annual Report, 1894/95) (ICC Documents, p. 197).

a A. McDonald, Indian Agent, Crooked L ake Agency, to Superintendent General of Indian Affairs,
August 12, 1891 (Department of Indian Affairs, Annual Report, 1891) (ICC Documents, p. 126).

8 A.McDonald, Indian Agent, Crooked L ake A gency, to Superintendent General of IndianAffairs, July
30, 1892 (Department of Indian Affairs, Annual Report, 1892) (ICC Documents, pp. 147-49 and 151).
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Thecropsraised bymy Indians|ast yearwererather |essin quantity than wasthe case
the previous year, which was due to the season and not to inferior farming, as| am
pleased to report that a steady advance is observable in the methods adopted in
agricultural operations on nearly all the Indian farms. . . .

The hay crop was an average one, the Indians stacking nine hundred and
eighty-eight tons, which was about the usual quantity they were accustomed to put
up, and which of late years has been sufficient to carry their stock well through the
winter and gi ve them some hay to sdll in the spring.*

The dry 1894 season proved to be parti cularly discouraging:

Although 1895 promised favourable returns, McDonald continued his lament on the poor 1894

Season:

Seeding this spring commenced about the usual time and the early promise of agood
crop was assuring, but the great scarcity of ran later on makes it look as if the
coming harvest was to be the lightest yield my Indians have ever known, which is
very discouraging as they not only worked well, but were amenable to the practical
advice given them asto summer-fallowing, etc., and put intheir seed on land which
for the most part could not have been much better prepared. . . .

Thefarmers sowed nineteen acres of oatsfor the useof their horses, theyield
from which will be very poor owing to the excessive drought.

The hay crop, owing to the dry season, will be light, although enough will be
secured for winter provision.®

As prognosticated in my last report, the crop harvested during the current year has
proved very light. . . .

Thiswasentirely dueto theextraordinarily dry season, which was the dryest
[sic] | have seen in this country for the past twenty years. . . .

The comparative failure is owing to the dry season. . . .

Thereisagreater acreage under crop than last year by 22%2acres, and the crop
has been properly put in on land better prepared than in any previous year, and with
the present favourable weather a remarkably good return may be expected this
coming harvest. . . .

49

A.McDonald, Indian Agent,Crooked Lake Agency, to Superintendent General of Indian Affairs, July

31, 1893 (Department of Indian Affairs, Annual Report, 1893) (ICC Documents, pp. 158 and 161).

50

A.McDonald, Indian Agent, Crooked L ake A gency, to Superintendent General of IndianAffairs, July

20, 1894 (Department of Indian Affairs, Annual Report, 1893/94) (ICC Documents, p. 174).
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The hay crop, owing to drought, was a poor one, although sufficient was
obtained to winter all the stock comfortably. . . .

One well was dug during the winter on Kahkewistahaw’s Reserve, No. 72,
owing to a supply running short that had never failed before . . .

The hay harvest promises to be excellent this summer, and the crop
abundant.™

In subsequent years, thereporting requirementsfor the Indian agents changed and, in terms
of theBands' economic devel opment, focused more on reserve resources and Band occupationsthan

onweather conditionsand production levels. Even so, Indian Agent J.P. Wright commentedin 1898:

| regret to report that owing to the extreme dry season we have had this year so far,
and to the severe and frequent frosts, our crops are about atotal failure. . . .

Thishasbeenan exceptionallyunfortunateyear for farming operationsinthis
district, and most discouraging to the Indians, the whole of their hard work bang
destroyed.>

In summary, these later reports demonstrated the reliance of the Crooked Lake Agency Bands on
salesof hay, firewood, and senegaroot, together with mixed farming and, using theBands' own hay
supplies, raising stock. Fishing provided an important supplementary food supply for the
Ochapowace and Sakimay Bands, and to a lesser extent for Cowessess, but did not constitute a

significant source of income.

The Western Bands
TheMuscowpetung Agency, which served thefourwestern Qu’ AppdleValley Bands, opened under
the stewardship of Indian Agent J.B. Lash on July 1, 1885, after the North-West Rebellion. The hay

grounds in the agency already formed a significant component of the Bands' economies:

The hay grounds on Piapot’s and Muscowpetung’s Reserves have been turned to
good account, and the result of last year’ swork has encouraged the Indiansand in a
substantial manner proved to them the benefit of assisting themselves. Two hundred

51 A.McDonald, Indian Agent, Crooked L ake Agency, to Superintendent General of Indian Affairs, July

20, 1895 (Department of Indian Affairs, Annual Report, 1894/95) (1CC Documents, pp. 193-94 and 196).
52 J.P.Wright, Indian Agent, Crooked L ake Agency, to Superintendent G eneral of Indian Affairs, August
25, 1898 (Department of Indian Affairs, Annual Report, 1897/98) (ICC Documents, p. 266).
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tons of hay were sold and delivered in Reginato the North-West M ounted Policeand
others.

The problems posed by the weather were no less daunting for the western Bands than for
those to the east. Lash commented in 1886 on the impact of drought conditions the preceding year

and his attempts to encourage the Indians to diversify their operations:

Theresult of last year’ sexperiencein tryingto farm successfully in thevalley in this
agency thoroughly convinced me that a change was necessary, as the changesin the
temperature had more effect on the cropsin the low land. However, to convince the
Indians was not so easy, as to come on the bench necessitated breaking and fencing
new land. The Indians were notified in good time that seed grain would only be
issued for farming on the bench land, and | am pleased to report that the result has
been satisfactory, asour crop onthe whole promisesafair return. Theroot cropslast
year on Piapot’s and Muscowpetung’'s Resaves were very light, owing to the
summer drought; on Pasquah’s Reserve there was a fair yield, and on the Sioux
[Standing Buffalo] Reserve avery good crop.

The ground was so hard and dry that very littlefall ploughing could be done.

Fully 200 tons of hay were sold and delivered off the reserves. Thisindustry
encouragesthe Indians, as a so thefreighting from the railway of contract supplies,
the result of which can been seen in useful articles, clothing and supplies purchased
with the proceeds.™

Inboth 1887 and 1888, L ash remarked on the scarcity of gamein thewestern reserves, which
limited the food supply from that source. This scarcity was offset to some degreeby good fishingin
Pasqua L ake and the successes the Bands were able to achieve in digging senega root and raising
cattle.*® The 1888 crop season also proved productive, but dry conditions prevailed the following

year:

53 J.B.Lash, IndianAgent, Muscowp etung Agency, to Superintend ent General of Indian A ffairs, August

5, 1886 (Department of Indian Affairs, Annual Report, 1886) (ICC Documents, p. 73).
> J.B. Lash, Indian Agent, Muscowpetung Agency, to Superintendent General of Indian Affairs,
September 7, 1887 (Department of Indian Affairs, Annual Report, 1887) (ICC Documents, p. 81).

% J.B. Lash, Indian Agent, Muscowpetung Agency, to Superintendent General of Indian Affairs,
September 7, 1887 (Department of Indian Affairs, Annual Report, 1887) (ICC Documents, p. 81); JB. Lash, Indian
Agent, Muscowp etung Agency, to Superintend ent General of Indian A ffairs, September 5, 1888 (Department of Indian
Affairs, Annual Report, 1888) (ICC Documents, pp. 94-95); J.B. Lash, Indian Agent, Muscowpetung Agency, to
Superintendent General of Indian Affairs, August 27, 1889 (Department of Indian Affairs, Annual Report, 1889) (ICC
Documents, p. 103).
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The bountiful harvest of last season and the proceeds from the sale of hay, wood,
freighting and general work placed the Indiansin this agency in a very independent
position and reduced the demands on the Department for food supplies to a large
extent. . . .

The acreage unde grain this spring was increased fifty per cent. over last
year, and the prospects were most encouraging up to the early part of June, but the
continuous drought from that date injured the crop and our returns this season will
be comparatively small.>®

Although it appeared that 1889 would have been a productive year for hay, fire swvept the
Muscowpetung and Pasqua reserves in early October and 572 tons of hay were lost.>’

In 1890, Lash noted the favourable farming conditions and returns to the Bands:

The stock isin fine condition, and the increase most encouraging.
Thecropsthisseason areturning out splendidly, and the Indiansare contented
and happy with the prospect of enjoyingthe fruit of their labour.>®

Astheir operationsflourished, theBandsbecameincreasingly self-reliant, asLashremarkedin 1891:

ThelIndians of thisagency aresteadily advancing in civilization and becoming more
independent every year, thaeby reducing the assistance required from the
Department. The returnsfrom the harvest were very good, and some Indians are still
using their own flour.

Pasquah’ s Band were almast entirely self-supportingfrom October to April.
During the winter they were kept busy sdling firewood at Fort Qu Appelle.
Muscowpetung’ sand Piapot’ s Bands al so supported themsel ves for several months,
but they have not had the advantage of the sale of wood during the winter on account
of the distance from their reserves to the towns.

Duringtheyear we sold and delivered at Reginaand other pointsfive hundred
tonsof hay.>

%6 J.B.Lash, IndianAgent, Muscowp etung Agency, to Superintend ent General of Indian A ffairs, August

27, 1889 (Department of Indian Affairs, Annual Report, 1889) (ICC Documents, pp. 103-04).

57 J.B. Lash, Indian Agent, Muscowpetung Agency, to Superintendent General of Indian Affairs,
September 1, 1890 (Department of Indian Affairs, Annual Report, 1890) (ICC Documents, p. 113).

% J.B. Lash, Indian Agent, Muscowpetung Agency, to Superintendent General of Indian Affairs,
September 1, 1890 (Department of Indian Affairs, Annual Report, 1890) (ICC Documents, p. 113).

% J.B.Lash, IndianAgent, Muscowp etung Agency, to Superintendent General of Indian A ffairs, August
29, 1891 (Department of Indian Affairs, Annual Report, 1891) (ICC Documents, p. 131).
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The 1891 season yielded the best results L ash had seen duringhistenure as Indian Agent, but

his comments regarding 1892 were more subdued:

The past year [ 1891] has been the most prosperous since the agency was opened and
the Indians have practically supported themselves for the past eight months. The
crops were excellent, so that inaddition to supplying their own flour until the next
harvest, they had a surplus of wheat for sale; this with oats, hay and wood sdd
furnished them cash sufficient to make avery comfortableliving. . . .

Thelndiansare becoming moreindependent and solong asthey canfind sale
for their hay and wood, are quite willing to support themselves. . . .

The stock herd has prospered, and in the coming year wewill supply al the
beef required within the agency, and work cattle to Indians commencing farming on
their own account. . . .

There has been an increase in the acreage, this year, under aop of two
hundred acres. | regret to state thegrain at Piapot’ s has been considerably damaged
by a severe hail-gorm. The crops on the other reserves are short in the straw, but
otherwise looking fairly well.*

In 1893, drought conditions damaged cropsin the Muscowpetung Agency but, by virtue of
hay and wood production, which Lash referred to as* our great industries,” the Indians continued to

progress towards economic self-sufficiency:

Reginatakes the bulk of the hay, and Fort Qu’ Appelle and the adjoining settlement
the wood, in both cases the demand isnot large enough, and when our contracts are
filled, afew loads glut the market.*

Lash also noted that “[t]he number of individual Indians that go out working off thereserve is

increasing.”

€0 J.B.Lash, Indian Agent, Muscowpetung Agency,to SuperintendentGeneral of IndianAffairs, August

23, 1892 (Department of Indian Affairs, Annual Report, 1892) (ICC Documents, pp. 153-54).
&1 J.B. Lash, Indian Agent, Muscowpetung Agency, to Superintendent General of Indian Affairs,
September 9, 1893 (Department of Indian Affairs, Annual Report, 1893) (ICC Documents, p. 165).
62 J.B. Lash, Indian Agent, Muscowpetung Agency, to Superintendent General of Indian Affairs,
September 9, 1893 (Department of Indian Affairs, Annual Report, 1893) (ICC Documents, p. 165).
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Thefollowing year, Lash wrote that “sales of hay and wood have increased, and duringthe
time the Indians are engaged in this work they are entirely sdf-supporting.”®® Despite the
demonstration during the 1894 season that Indian farming remained vulnerabl e to the weather and
global events, the Bands were still able to rely on hay and wood production to sustain a relative

degree of independence:

The past year has been the most trying our Indians have experienced since settling
on the reserves; the general depression the world over and total failure of all crops
in this district through continued drought and excessive heat, cutting off all returns
from farming operations, left the Indians entirely dependent on other sourcesto pass
over the crisis. The hay and wood industries were utilized to the utmost, and the
assistance we required from the department was very little.**

Senegaroot formed a lucrative dternative source of income for the western Bands, but Lash grew

concerned about the effects its harvesting was having on more conventional farming operations:

The Indians derived a large amount of money this summer from gathering seneca
root; but, as thiswork takes them off the reserves for weeks at atime, and keeps up
the old habit of roaming over the prairies, | an of the opinion the benefit is
counteracted by their absence from the reserves, and consequently there is not the
attention given to gardens, root cropsand ploughing which should be given at that
time.*

Still, Lash considered that the seeding in the spring of 1895 had been well done *and the prospect
of abountiful harvest is most excellent.”®
With the change in agency reporting requirementsin the mid-1890s, L ash and his successors

as|ndian agent focused their attention on reserveresources and Band occupations. M uscowpetung’ s

& J.B.Lash, IndianAgent, Muscowp etung Agency, to Superintend ent General of Indian A ffairs, August

31, 1894 (Department of Indian Affairs, Annual Report, 1893/94) (ICC Documents, p. 179).

6 J.B.Lash, Indian Agent, Muscowpetung Agency,to SuperintendentGeneral of IndianAffairs, August
23, 1895 (Department of Indian Affairs, Annual Report, 1894/95) (ICC Documents, p. 200).

& J.B.Lash, Indian Agent, M uscowpetung Agency, to Superintendent General of Indian A ffairs, August
23, 1895 (Department of Indian Affairs, Annual Report, 1894/95) (ICC Documents, pp. 200-01).

&6 J.B.Lash, IndianAgent, Muscowp etung Agency, to Superintend ent General of Indian A ffairs, August
23, 1895 (Department of Indian Affairs, Annual Report, 1894/95) (ICC Documents, p. 200).
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reservefeatured good farm land, val uable hay meadows, and supplies of firewood, although by 1899
Indian Agent John Mitchell reported that “[t]here is now very little timber worthy of the name left
on the reserve, and in afew years the fuel problem will have to be faced.”®” In fact, Mitchell was
forced to make an example of one settler caught trespassing to steal firewood from the reserves
because, “aswood grows scarcer and more valuable, thereis atendency to do more stealing.”® The
listed occupations of Band memberswere selling hay and wood, farming, raising stock, working off
the reserve, freighting, tanning, hauling hay and managing cattle for the agency farm, gathering
senega root, trading, and hunting and fishing.

The main resources on the Pasgua reserve were firewood and fish, with the ravines leading
into the valley reputed to contain large quantities of wood. The reserve also included farmland and
hay meadows, although the hay supply was* nothing like the quantity cut on the two first mentioned
reserves [Piapot and Muscowpetung].”®® Still, there was sufficient hay to supply the Band's own
stock, aslong as the herd was maintained at a smaller size. The major Band vocations were mixed
farming and selling firewood, supplemented by employment off the reserve, freighting, tanning,
hunting and fishing, and gathering senega root and berries. Lash noted in 1897 that the Band built
a“very good dam” of its own on the “brush land” to secure a supply of water, and that “[t]hiswas
found very useful last season, as water in the neighbourhood was scarce.”

The Standing Buffalo reserve, proportionally smaller to begn with, featured little hay, nor
was there a good supply in the vicinity. Moreover, Mitchell noted that “it is doubtful whether

cultivated grasses can begrown successully inthelight soil,” meking it difficult to raisecattle.” To

&7 John A. Mitchell, Indian Agent, Muscowpetung A gency, to SuperintendentGeneral of Indian Affairs,

September 23, 1899 (D epartment of Indian Affairs, Annual Report, 1898/99) (ICC Documents, p. 279).

& John A. Mitchell, Indian Agent, Muscowpetung Agency, to Superintend ent General of Indian A ffairs,
September 23, 1899 (D epartment of Indian Affairs, Annual Report, 1898/99) (ICC Documents, pp. 283-84).

6 W.M. Graham, Ingector of Indian Agercies, to Frank Pedley, Deputy Superintendent Generd of
Indian Affairs, August 1, 1905 (Department of Indian Affairs, Annual Report, 1904/05) (ICC Documents, p. 320).

0 J.B.Lash, Indian Agent, M uscowpetung Agency, to Superintendent General of Indian A ffairs, August
25, 1897 (Department of Indian Affairs, Annual Report, 1896/97) (ICC Documents, p. 226).

n John A. Mitchell, Indian Agent, Muscowpetung Agency, to Superintendent General of Indian A ffairs,
September 23, 1899 (D epartment of Indian Affairs, Annual Report, 1898/99) (ICC Documents, p. 282).
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feed their herd, Band members obtai ned permitsto cut hay on government lands.” William Graham,
the Ingpector of Indian Agencies, |ater commented that “[t]he soil isvery light and unless there is
awet season grain-growing is not a success.”” To make their living, the members of this Band
worked extensively off the reserve, wherethey were highly regarded and muchin demand. They also
raised grain and root aops, hunted and fished, and sold firewoad, although in later yearsthar wood

supply diminished and they were required to obtain their own supply from outside sources.

THE NORTH-WEST |RRIGATION ACT AND EARLY WATER DEVELOPMENTS

By 1894, the federal government had come to view the drought conditions and scarcity of water in
the North-West Territories as an obstacle to development and settlement, and it began taking steps
to deal with the problem. One legidative initiative was the implementation of the North-West
Irrigation Act,” which vested in theCrown the property in, and the rightsto use water in, the North-
West Territories. Thestatute further provided that no future grant of land by the Crown wasto vest
in the grantee “ any exclusiveor other property or interest in or any exclusiveright or privilege with
respect to any lake, river, stream or other body of water, or in or with respect to the water contained
or flowing therein, or the land forming the bed or shore thereof.” Similarly, no riparian owner or
other person acquired theright to divert water pemanently, or use it exclusively, by duration of use
or otherwise, except in accordance with the provisions of the Act, unlessthat right had already been
acquired by some pre-existing agreament or undertaking. The key provision of the Aa for the
purposes of the present inquiry was section 7, which stated:

2 R.L. Ashdown, Indian Agent, Assiniboia-Qu’ Appelle Agency, to Superintendent General of Indian

Affairs, August 25, 1904 (D epartment of Indian Affairs, Annud Report, 1903/04) (ICC Documents, p. 312); W.M.
Graham, Inspector of Indian Agencies, to Frank Pedley, Deputy Superintendent General of Indian Affairs, August 1,
1905 (Department of Indian Affairs, Annual Report, 1904/05) (1CC Documents, p. 322). Ashdown described thereserve
as being “deficient in hay.”

& W.M. Graham, Inspector of Indian Agencies, to Frank Pedley, Deputy Superintendent Generd of
Indian Affairs, August 1, 1905 (Department of Indian Affairs, Annual Report, 1904/05) (ICC Documents, p. 321).

& North-West Irrigation Act, 1894, 57-58 Vict., c. 30.
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7. Any person who holds water rights of a class similar to those which may be
acquired under this Act, or who, with or without authority, has constructed or is
operating works for the utilization of water, shall obtain alicense or authorization
under this Act within twelve months from the date of the passing of thisAd.

2. If suchlicenseor authorizationisobtained withinthetimelimited, the
exerciseof such rights may thereafter be continued, and such works may becarried
on under the provisions of this Act, otherwise such rights or works, and all the
interest of such person therein, shall without any demand or proceeding be
absolutely forfeited to Her Majesty and may be disposed of or dealt with as the
Governor in Council seesfit.”

Section 8 stipulated that any water vested in the Crown could be acquired for domestic,

irrigation, or other purposes on application in accordance with the Act. Applications were given

priority, first, on the basis of use (with domestic uses given highest priority; irrigation, next; and

“other purposes,” loweg priority) and, second, on thebasisof the date of the application being made.

Early efforts at water management were numerous but * haphazard”:

Although the Dominion Government did not establish a systematic plan for water
control in this early period, local efforts to moderate seasonal changes were made
under the Northwest Irrigation Act. These projects, however, were administered and
overseen by succeeding government agencies, between 1877 and 1892 by the
Dominion Government through the Lieut[enant]-Governor of the NWT, asan agent
for the Department of the Interior, thenby the L egidlative Assembly of the Territorial
Government of the NWT until 1897, then by the Federal Public Works Department
until 1931, when water, asanatural resource, wastransferred to the provinces under
the Natural Resources Transfer Agreement. Some 196 individual or group projects
such as wells, dams, and dugouts as well as spill off and drainage ditches had been
constructed by the time the Department of Public Works recorded the number of
waterworks in the Qu' Appelle Valley in 1898. The exception to this patern of
haphazard development was the original Craven Dam built in 1906 by the Federal
Government. The dam was for irrigation purposes and flooded an extensive area

I8 North-West Irrigation Act, 1894, 57-58 Vict., c. 30, s. 7. Emphads added. The 12-month period
referredto in the first subsection of section 7 of the 1894 statute waslater amended to require the acquisition of alicence
before July 1, 1898: seeNorth-West Irrigation Act, 1898, 61 Vict., c. 35, s. 7; Irrigation Act, RSC 1906, c. 61, s. 9; and
Irrigation Act, RSC 1927, c. 104, s. 9.
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upstream from the dam between Craven and Lumsden, including the Val[€]port
Flats.”

Another report described early water development efforts in theseterms:

The early water control projects were not designed for flood control. More
often than not they were constructed during periods of drought by individualswhose
main concern was the containment of surface runoff for domestic use during the
critically dry months. In such cases, the flow of water downstream was completely
curtailed until the small reservoirswerefilled. This, of course, served to accentuate
the moisture problem for those living downstream of the dam.

At the other extreme, during periods of excessive rainfall the areas upstream
of the dams would experience sustained high water levels while the lower reaches
would suffer from unoontrolled overflow and occasiond washouts causing flash
flooding, erosion and sedimentation.”

Thefirst project recorded by the Indian Affairs Branch ashaving the potential to affect Indian
lands was a dam that Alphonse Besson proposed in 1891 to erect downstream of Round Lake so he
could operate agrig mill. When Indian Agent McDonald met with Besson to review the proposal,
he concluded that it would flood 40 acres of land on the Ochapowace reserve; in McDonad’'s
opinion, however, Band members had never made use of this land and were unlikely to do so.

The proposal was submitted to the Deputy Superintendent General of Indian Affairswith a
request for instructionsasto “ whether the Department will allowthe Indianstobe asked to givetheir
consent to the erection of a dam, which will affect their Reserve to the extent estimated.””® The
Indian Commissioner replied that, “inamatter of such importance the opinion of an engineer asto
the land that would be affected by the erection of the dam is absolutely necessary to determine the

extent of damage that would be done to the Ochapowace Reserve No. 71, and the consequent

76 KathleenFitzPatrick, Specific ClaimsW est, Department of Indian Affairsand Northern Develop ment,

“General Historical B ackground to the PFRA and Water D evelopment in the Qu’ AppelleValley,” September 25,1995,
p. 4 (ICC Exhibit 28).

" 116782 CanadaLtd., “Qu’ AppelleValley Indian Development Authority Land Claim,” April 14,1986,
p. 15 (ICC Exhibit 5).

" A.E. Forget, Assistant Commissioner of Indian Affairs, to Deputy Superintendent General of Indian
Affairs, Augud 8, 1891, National Archives of Canada (NA), RG 10, vol. 6613, file 6108-4 (ICC Documents, p. 125).
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compensation which should be required before such dam is allowed to be constructed.” ® Surveyor
John Nelson, instructed to assess the dam, likened it to alarge beaver dam, and believed that raising
the water level would benefit the “ scrubby river bottoms which may be flooded.” Heviewed the
proposed grist mill as “aboon to the Indians in this part of the Reserve as they will have a mill at
their door.” He concluded that the Indians should not be entitled to any compensation.?’ However,
Hayter Reed, the Commissioner of Indian Affairs, |ater reported that, although the Ochapowace Band
had been preparedto consent to the flooding, the dam had in any event washed out and Besson had
left the country.®

Six years later, in 1897, the impact of the North-West Irrigation Act became apparent. In
response to a succession of dry years, two unauthorized dams had been constructed by the
Department of Marine and Fisheries in the Qu’ Appelle River at Fort Qu’ Appelle and Katepwe
because water levels had diminished to such an extent that the water had become “ stagnant and
offensive.” The damshad the desired beneficial effectsfor residents of the valley aswell asfor fish
stocks, but they aso flooded reserve lands bel onging to the Muscowpetung and Pasgua Bands. On
receiving instructionsto assess the damage caused by the dams, surveyor A.W. Ponton reported that
the flooded lands were marshes that had become dry during the prolonged drought. Still, he
suggested that steps might betaken to regulate the water level s, and thereby protect thereservelands
from flooding, without causing damage to other lands. He also noted that, if Indian Affars choseto

object to the flooding, it could make aformal complaint. Such an objection might lead to an order

» Indian Commissioner, M anitoba and the North-West Territories, to A.E. Forget, Assistant

Commissioner, August 17, 1891, NA, RG 10, vol. 6613, file 6108-4 (ICC Documents, pp. 129-30). Both Kathleen
FitzPatrick, Specific Claims West, Department of Indian Affairs and Northern Development, in “ General Historical
Background to the PFRA and W ater Development in the Qu' Appelle Valley,” September 25, 1995, p. 5 (ICC Exhibit
28), and counsel for the QVIDA First Nations in his written submisson at p. 18 suggest that the Indian Commissioner
stated that “the consent of Ochapowace was absolutely necessary.” We read the passage as saying that “the opinion of
an engineer was absolutely necessary,” and it was on the basisof thisinstructionthat surveyor John C. Nelson attended
the site to provide his expert opinion on the effects of the proposed project.

80 John C. Nelson, DL S, to Hayter Reed, Commissoner, Indian Affars, September 19, 1891, NA, RG
10, vol. 6613, file 6108-4 (ICC Documents, pp. 132-33).

81 Hayter Reed, Commissioner of Indian Affairs, to Deputy Superintendent General of Indian Affairs,
October 8, 1892, NA, RG 10, vol. 6613, file 6108-4 (ICC Documents, p. 155).
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for the removal of the unauthorized structures pending compliance with the North-West Irrigation
Act.®

A complaint was duly filed by Indian Agent Lash and forwarded by Indian Commissioner
A.E. Forget to J.S. Dennis, Acting Chief Inspector of Surveys and Irrigation in the federal
Department of Public Works, on April 30, 1897, witharequest for an order that theillegal damsbe
removed.® Dennis travelled to the QU Appelle Valley from Calgary in August of that year tofind
that the dam at Katepwe had washed out with the spring runoff, resulting in low water levels and
exposed banks above the dam site. He recommended that the dam be rebuilt, although he suggested
that it be redesigned to permit greater control of water levds.® He disclaimed Public Works
responsibilityfor the project, asserting instead that “ representationsregardingits construction should
be sent to the Deputy Minister of Dept. of Marine and Fisheries, Ottawa.”®®

Although Dennisindicated that he al so intended to inspect the dam at Fort Qu’ Appelle, there
Isno evidence that he did so. Theissue became academic, however, in light of complaints received
fromthe Reverend J. Huggonard, principal of thelndian Industrial School at Qu’ Appelle, concerning
the unsanitary and offensive-smelling plant and animal remains left uncovered by the receding
waters above the K atepwe dam.®® Huggonard noted the impact of the large number of water control

sructures inthe Qu' Appelle Vdley:

82 A W. Ponton, in charge of Indian Reserve Surveys, to Indian Commissioner, April 15, 1897, NA, RG

10, vol. 7584, file 6114-1, part 1 (ICC Documents, pp. 213-16).
8 A .E.Forget, IndianCommissioner, to J.S. Dennis, [Acting] Chief Inspector of Surveysand Irrigation,
Canada, Department of Public Works, April 30, 1897, NA, RG 10, vol. 7584, file 6114-1, part 1 (ICC Documents, p.
217).
8 J.S. Dennis, Acting Chief Inspector, Department of Public Works, to Secretary, Department of the
Interior, August 27, 1897 (ICC Documents, pp. 228-29).

& J.S. Dennis, Acting Chief Inspector, D epartment of Public W orks, to D.W . McDonald, MLA, Regina,
November 17, 1897, NA, RG 10, vol. 7548, file 6114-1, part 1 (ICC Documents, p. 230A).

8 Extract from annual report of Rev. J. Huggonard, Principal, Indian Industrial School, Qu’ Appelle,
December 9, 1897, NA, RG 10, vol. 7548, file 6114-1, part 1 (ICC Documents, p. 231A); Rev. J. Huggonard, Principal,
Indian Industrial School, Qu’ Appelle, to Indian Commissoner, December 11,1897, NA, RG 10, vol. 7584, file6114-1,
part 1 (ICC Documents, p. 232A); Rev. J. Huggonard, Principal, Indian Industrial School, Qu’Appelle, to Indian
Commissioner, December 13, 1897 (ICC Documents, pp. 233A-34A).
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Compared with the large area draining into the Qu’ Appelle Valley and the quantity
of water it used to receive 10 or 20 yearsago from the numerous creeks, very little
now flowsin, on account of the numerous dams on all the creeks and ravines, some
of which are very deep and bank-back the water for miles, thisis not induding the
large dams at Regina and Moose Jaw.

Previous to the creation of these dams on tributariesin the Qu' Appelle, the
lakes and rivers used torise from two to four or five feet every season, no such rise
has taken place since 1894 and last year our lake did not rise two inches above low
water level of the previous year and then went down fully ten feet, leaving over one
hundred feet of decaying vegetableand animal matter exposed in the bay in front of
the school

Inthemonthsthat followed therewerediscussionsamong officialsof Indian Affairs, the Department
of Public Works, the Department of Marine and Fisheries, and the territorial government about
which department should undertake the work and whether an interim structure should be erected.
Public Works assigned an engineer to report on the matter and, by July 1898, it had been decided that
reconstruction of a*“substantial structure” should commence soon.® It isinteresting to note that, at
thistime, settlersin the valley below the dam were opposed to its being rebuilt “on the ground that
it would take too long to fill the lakes, thereby preventing the water from runningin the river and
over-flowing their hay meadows which would be detrimental to their hay crops.”®

Therecord in thisinquiry is strewn with evidence of other proposed projects which had the
potential to affect reserve lands. In 1914, members of the Pasqua Band asked for financial support

to assist them in erecting two dams so they would not have to haul water to their farm lands above

&7 Rev. J. Huggonard, Principal, Indian Industrial School, Qu’ Appelle, to Deputy Minister, Department
of Marine and Fisheries, January 20, 1898, NA , RG 10, vol. 7548, file 6114-1, part 1 (ICC Documents, pp. 243A-44A).
This document is difficultto read, and itis not clea whether Huggonard stated that the water had not risen since 1884
or 1894.

8 J.S. Dennis, Deputy Commissioner, Department of Public Works, to Secretary, Department of Indian
Affairs, July 14, 1898 (ICC Documents, p. 260). Ina letter dated August 30, 1898, Indian Commissioner A.E. Forget
reported that, with grading done by members of the Pasqua reserve “[d larger dam is under construction and when
finishedwill be of great benefit to the Reserve”: A.E. Forget, Indian Commissioner, to Secretary, Department of Indian
Affairs, August 30, 1898, NA, RG 10, vol. 10314, file 675/8-4-3-79) (ICC Documents, p.268A). It is not clear whether
these comments relateto reconstruction of the dam at Katepwe or improving the one upstream at Fort Qu’ Appelle, but
the latter seems more likely if, as reported, the dam affected the Pasqua reserve.

8 Rev. J. Huggonard, Principal, Indian Industrial School, Qu’ Appelle, to Deputy Minister, Department
of Marine and Fisheries, January 20, 1898, NA, RG 10, vol. 7548, file 6114-1, part 1 (ICC Documents, p. 242A).
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theva ley.* Authorization was granted, with the coststo be charged to the Band' sinterest account,
but no further evidenceis available about the project. Later, in 1921, the Fort Qu’ Appelle Board of
Trade petitioned the federal government for a dam to raise the water level in the river near Fort
Qu’ Appelleto makeit more suitable for motorboating. Indian Commissioner W.M. Graham raised
the concern that building adam would probably cover the hay meadows of the western Qu’ Appelle
Valley Bands,* but the matter was ultimately referred to the Department of Public Works, sincethe

0 K. Nichol, Indian Agent, Qu’Appelle Agency, to J.D. McLean, Secretary, Department of Indian

Affairs, July 8, 1914, NA, RG 10, vol. 7584, file 6114-1, Part 1 (ICC Documents, p. 331).

o J.D. McLean, Secretary, Department of Indian Affairs, to K. Nichol, Indian Agent, Qu' Appelle

Agency, July 14, 1914, NA, RG 10, vol. 7584, file 6114-1, part 1 (ICC Documents, p. 332).

92 W.M.Graham, Indian Commissioner, toSecretary, Department of Indian Affairs, March 4, 1921,NA,

RG 10, vol. 7584, file 6114-1, part 1 (ICC Documents, p. 333).
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river at that time was considered to be navigable,® contrary to later evidenceinthisinquiry.* There
is also no further evidence regarding this proposal.

In 1922, the problem was again too much water, and requests were made to raise the level
of the Craven Dam, upstream from the Piapot reserve, to contain the watersinundating the hay lands.
Public Works noted that the existing dam, built in 1905, was in poor condition and leaking badly,
so that stepsto correct it would likely be expensiveand perhaps awaste of time, since it might well
wash away in any event. Inthe course of itsresponse, Public Worksalso illustrated how containment

of the Qu' Appelle River might operate as a double-edged sword:

Up to recently the people who are now asking that the dam be rai sed complained that
this very dam was holding back too much water and that their hay lands along the
Qu’ AppelleRiver aswel | asthe cattle suf fered owing to low or shortage of water. If
this dam were raised 1,300 acres of expropriated land belonging to the Department
of Public Works would be more or less permanently flooded. And undoubtedly

% E.F. Drake, Director, Reclamation Service Department of the Interior, to Secretary, Department of

Indian Affairs, April 26, 1921, NA, RG 10, vol. 7584, file 6114-1, part 1 (ICC Documents, p. 339).
o On January 16,1976, after investigating title to the bed of the Qu’ Appelle River passing through the
Muscowpetung reserve, G.A. Poupore advised A .H. Markuson:

According to the Ministry of Transport the waters at the above sitearenot considered navigablewithin
themeaning of the Navigable Waters Protection Act. The Marine AidsDivisioninformed that the uses
of the river passing through Reserves 80 and 80B would be the watering of livestocks [sic] and
provide also for the spawning ground for the fishing game.

See G.A. Poupore, Director, Lands and Membership, Department of Indian and Northern Affairs, to A.H. Markuson,
Regional Supervisor of Lands, Saskatchewan Region, Department of Indian and Northem Affairs, January 16, 1976,
DIAND file675/8-4, vol. 3 (ICC Documents, p. 1001). A year later, Markuson passed thisinformation on to A.J. Gross,
with the following additional comments:

Onreviewing theinterpretations of navigable waters, we note thatinterpretations of hisHonour Judge
Whitfield in 1914 indicating rivers may be navigable though not suchas will bear boatsor barges for
the accommodation of travellers If they are sufficent for the transportation of property, e.g., for
floating logs or timber [sic]. A navigable river is a public highway and anyone has aright to us it as
such having regards to therights of others. Provincial legislation cannot authorizeinterference with
the right of navigation that such under Section 91 of the BNA Act being under the exclusive
jurisdiction of Canada. The title to the bed of a non-tidal navigableriver is presumed to be in the
riparian owner (in this instance since the band owns the land on both sides of the river, this would

apply).

See A.H. Markuson, Regional Supervisor of Lands, Saskatchew an Region, Department of Indian and N orthern Affairs,
to A.J. Gross, Acting AssistantRegional D irector, Economic D evelopment, Saskatchewan Region,Department of Indian
and Northern Affairs, January 31, 1977, DIAND file E4320-06566 (ICC Documents, p. 1066).
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another hay acreage would reguire to be expropriated between the lake and the
Craven dam, in addition to flooding the Lumsden Valley onthe Qu’ AppelleRiver.

It seemsto methat during low water yearsthose peopl e below the damwould
like to see the dam removed compl etely and during the high water years they would
like to see it raised to suit their purpose, without any congderation being givento
other properties above the dam. . . .

The Craven Dam should be partly rebuilt and provisions made so that the
elevation of the water could be controlled.®

In 1924 aproposal surfaced that would have resulted in the construction of ditchesto enable
flood waters to drain from the hay flats as required.®*® Although surveyor H.W. Fairchild was
dispatched to take levels and determine the feasibility of the ditches,®” thereis no evidence of what
became of this project.

In summary, it appearsthat, to the end of the 1920s, there were major floodsin 1852, 1904,
and 1916, with “high water” or “moderate flooding” also recorded in 1858, 1882, 1892, 1902, 1917,
1922, 1923, 1925, and 1927.% There were no large floods for the 20-year period between 1882 and
1902,” as the reports of the Indian agents at that time attest. However, in addition to the many

% Department of Public Works, District Engineer’s Office, “ Excerptsfrom District Engineer’sReport,”

September 29, 1922, NA, RG 10, vol. 7584, file 6114-1, part 1 (ICC Documents, pp. 349-50).

% W.M.Graham, Indian Commissoner,to Secretary, Department of Indian Affars,July 25, 1924, NA,
RG 10, vol. 6615, file 7114-2 (1CC Documents, pp. 357-58).

o7 A.F. MacKenzie, Acting Assistant Deputy and Secretary, Department of Indian Affairs, to H.W.
Fairchild, September 2, 1924, NA, RG 10, vol. 6615, file 7114-2 (ICC Documents, p. 360).

%8 Department of Agriculture Prairie Farm Rehabilitation Administration, “Hydrology Report #21:
Floodsand Flooding Problemsinthe Qu’ AppelleValley,” May 1958, p. 11(I1CC Exhibit 15); Department of Agriculture,
Prairie Farm Rehabilitation Administration, “Hydrology Report #24: Drought and Flood in the Qu’ Appelle Watershed
(Summary Report),” May 1958, pp. 22-23 and 47 (ICC Exhibit 15); Saskatchewan Water Resources Commission,
Investigation and Planning Branch, Economics Division, “ Qu’ Appdle Flood Study, Appendix C: A Historical Review
of Flooding in the Qu’ Appelle River Basin 1852-1971,” April 1972, p. 104 (ICC Exhibit 23). It should be noted that
evidence of “high water” and “flood” years prior to 1904 is largely anecdotal since recordswere apparently not kept
before that time.

% Department of Agriculture, Prairie Farm Rehabilitation Administration, “Hydrology Report #21:
Floods and Flooding Problems in the Qu’ Appelle Valley,” May 1958, p. 11 (ICC Exhibit 15).
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seasons of drought described by the agents during that period, there were more dry yearsin 1910,
1914, 1917, 1918, and 1919.1®

CREATION OF THE PRAIRIE FARM REHABILITATION ADMINISTRATION

In afew short years, the excessive water that plagued farmersin the 1920s became the fond hope of
the“Dirty Thirties” as, inacompletereversal of theweather cycle, the parched prairiesendured year
after year of relentless drought. Indian Commissioner William Graham pleaded with Indian Affairs
Secretary A.F. MacKenzie to request the Department of Public Works to open the dam at Craven
for afew days, since “[t]he river on the East side of the dam has nearly dried up and if something
is not done there will be a shortage of water for cattle this winter.”'* MacK enzie complied, but his
counterpart in Public Works, K. Degjardins, replied with the following report from the District

Engineer:

[T]he stoplogs in the dam have been removed since ealy in the spring. On the 20th

instant the elevation of water above the dam was practically two feet below the
bottom of the sluice-ways, or four feet below the top of the dam, so that it will be
impossible to let any water down the QU Appelle river through the dam.**

The crisis had only begun. The Prairie provinces had assumed responsibility for natural

resourcesunder thetermsof the Natural Resources Transfer Agreementsof 1930, but the magnitude
of the problems caused by drought and the “severely deflated market prices’ associated with the
worldwide economic depression soon overwhdmed them.'® The gravity of the situation was

captured in the following excerpt from an article by E.S. Archibald:

100 Department of Agriculture, “Prairie FarmRehabilitation Act: What It Meansto thePrairie Provinces,”

October 1961, p. 4 (ICC Exhibit 17).

101 W.M. Graham, Indian Commissioner, to A.F. MacKenzie, Secretary, Department of Indian Affairs,

September 5, 1930, NA, RG 10, vol. 7584, file 6114-1, part 1 (ICC Documents, p. 365).
102 K. Desjardins, Secretary, Department of Public Works, to A.F. MacKenzie, Secretary, D epartment
of Indian Affairs, September 29, 1930, NA, RG 10, vol. 7584, file 6114-1, part 1 (ICC Documents, p. 368).
103 116782 CanadaLtd., “Qu’ AppelleValley Indian Development Authority Land Claim,” April 14, 1986,
p. 20 (ICC Exhibit 5).
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During its period of development, prairie agriculture has suffered many set-
backs, but none so severe asthat which accompanied the eight-year period of drought
between 1929 and 1938. Throughout that period, repeated crop failuresarising from
unprecedented conditions of drought and soil drifting have been experienced over an
extensive areacovering south-western Manitoba, southern Saskatchewan and south-
eastern Alberta. The area affected coincided almost exactly with Palliser’s “arid”
triangle’® and contains over one-half of the farms in the Prairie Provinces.
Furthermore, this drought period occurred simultaneously with the worldwide
economic depression which started in 1929. The combined effect of drought and
depression was devastating. Within the territory most severely affected, the farm
income from wheat, the principal crop, declined by an average of seventy per cent
during the years 1930 to 1937 inclusive. In 1937, the worst year of drought, the
average yield of wheat in Saskatchewan was only 2.6 bushels per acre as compared
with along time average of 15 bushels.

Asaresult of the foregoing conditions avery large number of farmersin the
affected area suffered heavy losses and experienced hardship and even destitution.
Many people abandoned their hol dingstoseek new homesin morefavoured sections,
the resulting internal migration assuming considerable magnitude. Much of the
abandoned land, unprotected by crop or grass growth, became subjed to soil drifting
to the detriment of neighbouring occupied land. Shrinkage of income rendered many
farmers incapable of dealing with the soil drifting menace, or even of continuing
normal farming operations. In whole municipalities the capital value of the
community farm enterprisedeclined to lessthan its mortgaged indebtedness. Large
governmental expendituresfor relief, and to enable farmers to continue operations,
became necessary. Under such circumstances the economic structure of the region
was subjected to severe strain, and socia services werethreatened with disruption.

104 Archibald’s article also discusses the early history of the area, including the “ Palliser triangle”:

During the years 1857 to 1860, Captain John Palliser explored the territory between Lake
Superior and the Rocky Mountains in the interests of the British Government, with a view to
determining the possibilitiesfor agricultural settlement. Palliser cameto the conclusion that the south-
central portion of this territory was unfit for agriculture by reason of arid climate and infertile soil.
This “arid” area, covering roughly 100,000 square miles, constitutes the famous “ Palliser triangle”.
... The same opinion was expressed in 1859 by Professor H.Y . Hind, who explored partof thesame
area for the Government of Canada. These opinions were based largely on the condition and
distributionof nativevegetation. Thus, towardstheyear 1860, the prospectsfor agricultural sttlement
in the southern parts of the Prairie Provinces did not appear very hopeful.

Twenty years later, however, a much more optimistic appraisal of the Palli<er triangle was
made by Professor John Macoun, botanist to the Engineer-in-Chief of the Canadian Pacific Railway.
Macoun reduced Palliser’s “arid” areato some 20,000 square miles and described the remainder of
the triangle as suitable for agriculture.

The somewhat divergent views expressed by Palliser and Hind on the one hand, and by
Macoun on the other, may beexplained on the bas's of cyclic variationsin rainfall, the observations
of Palliser and Hind being made during adry cycle of years, and those of Macoun during awet cycle.

See E.S. Archibald, “Prairie Farm Rehabilitation,” in Canadian Geogr aphical Journal, October 1940, p. 159 (ICC
Exhibit 7).
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The nation-wide repercusson of the drought crisis led the Dominion
Government to introduce various measures for the aleviation of distress and the
reorganization of agricultural economy, in the affected region.*®

One such measure was the passage of the Prairie Farm Rehahilitation Act'® and the
establishment of the Prairie Farm Rehabilitation Administration (PFRA) under the federal Minister
of Agriculture in 1935. The Act was very short, its primary operative section providing for the
creation of an advisory committee“to consider and advise the Minister asto the best methodsto be
adopted to secure the rehabilitation of the drought and soil drifting areas of the Provinces of
Manitoba, Saskatchewan and Albertaand to devel op and promotewithin those areas systemsof farm
practice, tree culture and water supply that will afford greaster economic security.”**” The Act further
provided for the appointment of “such temporary technical, professional and other officers and
employees’ as the Minister might require to carry out the objectives of the Act, and established a
budget of $750,000 for thefirst year of the PFRA’s operation and $1 million for each subsequent
year of itsinitial five-year mandate.’®®

In 1937, the PFRA’ sjuri sdiction wasextended to includethe devel opment of systemsof land
use and land settlement in addition to the original terms of reference comprising farm practice, tree
culture, and water supply. In addition, the $1 million ceiling on expendituresin the last three fiscal
yearsof the PFRA’ smandate was eliminated, with theamount for each year to be setin Parliament’s
annual appropriations.'®

Twoyearslater, thefive-year limit onthe PFRA’ smandate wasal so eliminated. TheMinister
of Agriculture was further authorized to enter into agreements with any provincial or municipal

government in the three Prairie provinces, or with “any person, firm, or corporation, withrespect to

105 E.S. Archibald, “Prairie Farm Rehabilitation,” inCanadian Geographical Jour nal, October 1940, pp.

160-61 (ICC Exhibit 7).

106 Prairie Farm Rehabilitation Act, SC 1935, c. 23.
107 Prairie Farm Rehabilitation Act, SC 1935, c. 23, s. 4.
108 Prairie Farm Rehabilitation Act, SC 1935, c. 23, ss. 6 and 8.

109 An Act to amend the Prairie Farm Rehabilitation Act, SC 1937, c. 14, ss. 2 and 4.
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the development, promotion, construction, operation and maintenance of any project or scheme
undertaken ... or which may be deemed necessary or desirable for the conservation of water.” In
conjunction with this power, the amending |egidlation permitted the Minister to “ purchase, lease or
otherwiseacquire ... any lands or premises’ required or to “purchase or rent whatever machinery or
equipment may be required” for any project or scheme.**°

TheActwasamended againin 1941. However, whereasprevious amendments had extended
and broadened the PFRA’s mandate, the new provision narrowed its jurisdiction by requiring the
Governor in Council to approve any project or scheme that would cost in excess of $5000.*

As PFRA District Engineer L.D. McMillan wrote in 1941:

The object of the Act isto remedy the severe effects of drought and sal drifting in
the drought area of Western Canada. Under the terms of the Act, measures are
provided to assist farmersin the affected areasto reduce the effect of drought and sail
drifting. Thisincluded assistance in the conservation of surface water supplies for
household use, stockwatering and irrigation, re-grassing, tree planting and
reclamation of lands damaged by soil drifting. Assistancewas also provided under
the Act to the Univergties of the western provincesin continuing and extending soil
surveys and for an economic survey of the province.

In 1937 the Act was extended by amendment to providefor the establishment
of community pasturesin certain areas where the soil and climate have been found
to be unsuited for grain growing.'*

The PFRA supported small, community, and large water development projects. For smdl

projects, it provided financial and engineering assistanceto individual farmersto construct dugouts
and small damsto conserve surfacerunoff for stockwatering and domestic use, and to devel op small
irrigation projectsfor theproduction of forage crops. Inthefirst fiveyearsof the program, thePFRA
received 31,089 applicationsfor assistance on smdl-scale projeds, of whichitapproved 19,897 and
completed 14,222: 9945 dugouts, 3447 stockwatering dams, and 830 irrigation projects!*®

1o An Act to amend the Prairie Farm Rehabilitation Act, SC 1939, c. 7,ss. 1 and 2.

ut An Act to amend the Prairie Farm Rehabilitation Act, SC 1941, c. 25,s. 1.

12 L.D.McMillan, DistrictEngineer, PFRA, “Qu’ Appelle River Development,” February 24,1941, PFRA
file 928/7Q2, vol. 2 (ICC Documents, p. 441).

ns Department of Agriculture, “Report on Activities under the Prairie Farm Rehabilitation Act for the
Fiscal Year ending March 31, 1940,” PFRA, Annual Reports, 1939/40 (ICC D ocuments, pp. 418 and 422).



46 Indian Claims Commission

Community projects were usually built to develop secondary tributaries to serve the needs
of the inhabitants of a particular area. They often involved the restoration and improvement of
natural water bodiesthat tended to dry up during droughts, either by installing control workson them
or by diverting drainage into them. Such projects were usually implemented through cooperative
arrangements among the PFRA, the provincial government, and the local community, with the
community or thelocal agricultural district generally responsiblefor operating the projedsafter their
construction.™*

Large water development projects consiged of “all those projects which have been fully
constructed and paid for from the P.F.R.A. vote [such as] large stockwatering dams, irrigation and
water supply projects.” By March 31, 1940, 63 of these projects had been completed or were under
development, “representing a total water storage capacity of more than 300,000 acre feet, and the

development of new irrigation facilities serving over 100,000 acres of irrigeble land.”**°

WATER DEVELOPMENT BY THE PFRA IN THE QU’APPELLE VALLEY

Requestsfor the construction of damsand other structuresinthe Qu’ Appelle Valleyto alleviate the
drought conditions came quickly after the establishment of the PFRA. On February 8, 1935, Regina
lawyer George S. Kennedy, acting on behalf of Leslie H. Hoskins of Craven and 25 other farmers
inthevalley,forwarded the following petition to Member of Parliament F.W. Turnbull for personal

delivery toHugh A. Stewart, the Minister of Public Works:

We, the undersigned, farmersresidng along the Qu' Appelle River Valley in
the province of Saskatchewan, HEREBY HUMBLY PETITION the Government of
Canadato construct a number of dams on the Qu’ Appelle River for the purpose of
flooding the hay land in the spring.

For some five years theselands which formerly produced good crops of hay
have been compl etely dried out and the farmersalong this area have been dependent
on the Government for fodder to see them through.

WE, therefore, RESPECTFULLY REQUEST that the Govern[ment]
construct a number of such dams for the purpose aforesaid, and we individually

14 Department of Agriculture, “Prairie Resources and PFRA,” 1969 (ICC Exhibit 19, pp. 42-44).

1s Department of Agriculture, “Report on Activities under the Prairie Farm Rehabilitation Act for the

Fiscal Year ending March 31, 1940,” PFRA, Annual Reports, 1939/40 (ICC D ocuments, p. 423).



QVIDA First Nations Inquiry Report 47

undertaketo rel ease the Government from any claimsfor damages occasioned by the
flooding of our lands as aresult of the said dams.

AND we hereby agree that inthe event of the construction of thesaid dams
weindividually agree each for himself that we will assumefull responsibility for any
hay which we may havein the Valey on March 1stin each year, either in stacks or
otherwiseand hereby waive any daim to damages occasioned by thesaid dams and
flooding of our said lands as aresult thereof °

Turnbull ddivered the petition to Stewart with hisown entreaty:

Thesefarmerswho live along the valley areto some extent in the cattle businessand
to some extent produce hay for market. If the waters could be controlled it would
hel p them very cons derably.**

Noting that astatement had recently been madein the House of Commonsby Minister of Agriculture
Robert Weir about the creation of the PFRA and the devel opment of worksin drought areas, Stewart
advised Kennedy that he was referring the petition to Weir.*®

TheQu' AppelleValley wasjust one possible areafor large water devel opment projectsand,
acrossthe Prairie provinces, investigations began to assess the viability of many potential sites for
theerection of water control structures. Comprehensivefieldinvestigations, including topographical
surveys and soil investigations, were required, aswell astests to determine the foundations needed
for the structures that would have to be built.**®

In 1937, drought conditions reached their peak but, to the dismay of farmers dong the
Qu' Appelle, thepreliminary investigationsintheir valley were not promising for water devel oppment:

16 George S. Kennedy, Secord & Kennedy,Barristers& Solicitors, to Minister of Public Works, February
8, 1935, enclosing Petition from “Leslie H. Hoskins, SE 24-20-21 W 2nd, Craven, and approximately 25 other farmers”
to Minister of Public Works, undated, NA, RG 17, vol. 3281, file 559-13 (ICC D ocuments, pp. 371-72).

17 F.W. Turnbull, MP, to Hugh A. Stewart, Minister of Public Works, February 11,1935, NA, RG 17,
vol. 3281, file 559-13 (ICC Documents, p. 373).

18 Hugh A. Stewart, Minister of Public Works to F.W. Turnbull, MP, February 14, 1935, NA, RG 17,
vol. 3281, file 559-13 (ICC Documents, p. 374).

19 Department of Agriculture, “Report on Activities under the Prairie Farm Rehabilitation Act for the
Fiscal Year ending March 31, 1940,” PFRA, Annual Reports, 1939/40 (ICC D ocuments, p. 423).
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Reportsreceived indicae that the most serious drought ever experienced in thearea
now prevailsover agreater part of the open plains areain Saskatchewanand the east
half of southern Alberta. By theend of May arops south of the Canadian Pecific main
line in Saskatchewan and most of east-central Alberta were dried out beyond
recovery and with only light scattered showers along with high prevailing
temperatures throughout the month of June, crops generally are atotal failure. Itis
expected many districts will not ship even one car load of wheat, while the feed
situation and water supply has become exceedingly desperate.

This calamity after several years of a most serious drought condition in the
area has greatly intensified the needs and demands for prairie farm rehabilitation
work including water development in particular. . . .

QU'APPELLE VALLEY

... Generally speaking, development in the Qu' Appelle Valley is not too
promising. In the first place, there islack of unanimity among the individuals who
would be affected and topographical conditionswould makeit very expensiveif not
impossibletoirrigate by meansof gravity fromditches. Pumpingisprobably theonly
means by which any amount of this land could be irrigated other than by naturally
flooding large acreages periodically, but pumping islikely to prove expensive since
thelift in projects so far inspected isfrom 25’ to 35'. The intention, therefore, isnot
to continue with any morereconnaissance survey in the Qu’' Appelle Valley thisyear
particularly since drought conditions in other parts of the province are much more
serious.'®
Neverthel ess, the PFRA continued itsinvestigations, and by 1940 amajor water devel opment

project encompassing the four Fishing Lakesaswell as Crooked and Round L akeswas under active
consideration. According to L.D. McMillan, thefirst priority was to restore the four Fishing Lakes
(also known as the Qu’ Appelle Lakes) to their normal levels:

It has been pointed out by residents of the valley in thevicinity of the Qu’ Appelle
Lakesthat dueto the heavy declinein lake levelsinrecent years, the fishing industry
has been serioudly affected, the summer camping grounds made less attractive, and
thevaluablehay lands & thewest end of Qu’ Appelle[Pasqua] Lake, whichinformer
yearswas|[sic] quite productive, has[sic] become entirely non-productive dueto the
declineinlake levelsin this area. Furthermore, at the west end of Qu AppelleLake
there existed a natural breeding ground for ducks when the lake level swere normal
and that to restore thisareato itsformer useful purpose the Qu’ Appelle Lake should

120 Prairie Farm Rehabilitation Administration, “Progress Report for Month ending June 30th, 1937,
including Water Development and Farm Survey,” June 30, 1937, NA, RG 17, vol. 3284, file 559-13-4(2) (ICC
Documents, pp. 388 and 400).
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be raised four feet. Also asthe levels of |akes referred to above become lowered the
water becomes gagnant.

A point which | believe is worth consideration in the study of lake levelsin
the Qu' AppelleValley isthat there areliterally thousands of springsaongthevalley
bed, especially between Katepwel ake and Crooked L ake, that in normal yearswhen
the lake levels were high, ran freely but as the l&e levels recede a corresponding
drop isnoticed in spring flow. It is believed therefore that by increasing thevolume
of water in the Qu’ Appelle Lakes that [sic] an additional underground pressure will
be created and a better flow from springs obtained.

In order to improve the adverse conditions caused by low water levelsin the
lakes, and to store water for irrigation purposes lower down thevaley, it would be
necessary to build control structures at the outlet of each lake!*

Although detailed survey work had not yet been completed around Crooked L ake and Round L ake,
it wasbelieved that erecting control structuresat the outlet of each lakewould al so bring water levels
thereback to “normal,” for the benefit of hunting, and boating, and for irrigatingdownstream lands
Thesix control structures, plus a seventh on Buffalo Pound Lake, would create 105,150 acre feet of
additi onal water storage capacity.'#

Residentsof the Qu' AppelleValley continued to pressfordamsto bebuilt. On June 1, 1940,
H.M. Salter, Secretay of the QU Appelle Valley Associated Boards of Trade, advised PFRA
Director George Spence that the following motion had been adopted by the Boards' executive:

2. That a Damn [sic] be built at the East End of Round Lake raising the water
level in the lake 2v% feet.

The purpose of thisbeing to provide water storage so that it could bereleased
in the fall to provide water to the famers below the leke for stock purposes.'?®

A delegation met with Spence in the early summer of that year, and Spence agreed to have
the land along the shores and to the east of Round L ake surveyed. When no immediate report was

21 L.D. McMillan, District Engineer, PFRA, to J.I. Mutchler, Senior Survey Engineer, PFRA, January

25, 1940, PFRA file 928/7Q2, vol. 2 (ICC Documents, pp. 404-05).
122 L.D. McMillan, District Engineer, PFRA, to J.I. Mutchler, Senior Survey Engineer, PFRA, January
25, 1940, PFRA file 928/7Q2, vol. 2 (ICC Documents, pp. 405-06).
123 H.M. Salter, Secretary, Qu’ Appelle Valley Associated Boards of Trade, to George Spence, Director
of Rehabilitation, Department of Agriculture, June 1, 1940, PFRA file 928/7R1, vol. 1 (ICC D ocuments, p. 433).
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forthcoming, P.W. Tinline, Secretary of the Whitewood Board of Trade, followed up with Spence
in October to determine whether the survey had been completed, “aswefeel that thisis one project
that is very necessary for this end of the Qu’ Appelle Valley.”** The PFRA had not been idle,

however:

During the last two or three seasons survey parties have been at work in the
Qu' AppelleValley making adetailed survey of all thevalley landsfrom thewestern
end near the town of Eyebrow on down through Lumsden, Ft. Qu’ Appelleandto the
Crooked Lake area. Up to the present time a detailed survey of all the valley lands
has been compl eted from Eyebrow to Crooked L ake, adistance of approximately 150
miles, and sincethe valley isfrom amile to amile and ahalf wide our surveys have
covered an area of over 140,000 acres of land. . . .

In studying the information gained as aresult of our field work to date there
are three important questions which arise:

1. The drainage area and the average annua runoff of water in the
Qu Appelle River.
2. The location of possible reservoir sites where water might be stored

for irrigation or other purposes and their capacities.
3. The location and acreage of lands that may beirrigated. . . .

With regard to construction work completed so fa we have the Buffalo
Pound L akedam recently completed at acost of approximately $70,000.00; acontrol
dam between Craven and Long L ake was also completed last season. At the present
timethere are alsoalarge number of small irrigation schemesin operation aong the
valley between Buffalo Pound Lakeand Ft. Qu’ Appelle.

Inregardtofuture devel opmentsit isexpected that the next construction work
undertaken will be in the vicinity of the Fishing Lakes. Plans and estimates have
aready been prepared far the proposed dams at Sioux bridge [located between
Pasgua and Echo Lakes] and Fort Qu'Appelle. It might be mentioned herethat it
would not be too much to expect that at some future date water may be brought from
the Saskatchewan River into the Qu' Appelle Valley to supplement present valley
supplies.'?

Additional work wasrequired in the area of Crooked and Round L akes, but thePFRA was ready to
proceed farther west at the Fishing L akes.

124 P.W. Tinline, Secretary, Whitewood Board of Trade, to George Spence, Director of Rehabilitation,

Department of Agriculture, October 31, 1940, PFRA file 928/7R1, vol. 1 (ICC D ocuments, p. 438).

125 L.D.McMillan, DistrictEngineer, PFRA, “Qu’ Appelle River Development,” February 24, 1941, PFRA
file 928/7Q2, vol. 2 (ICC Documents, pp. 442-43).
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THE ECHO LAKE DAM

Asalready noted, the PFRA originallyintended to build dams on each of thefour Fishing L akes, and
it wasforeseen that the dam on Pasqual ake wouldflood portions of the Pasquaand M uscowpetung
reserves. Spence wrote to the Superintendent General of Indian Affairsto inform him of the likdy

damage and to seek approval of the project:

[ITtis proposed to condruct adam inthe vicinity of Sioux Bridge, which islocated
between Qu’ Appelle and Echo Lakes, for the purpose of raising the wate level in
Qu’ Appelle Lake to Elevation 1574.0, which is 5.8 feet above the elevation of this
lakein August of 1939. Thiswill extend the lake westward approximately 6%2 miles
beyond its present western boundary and will flood approximately 201 acresin the
Pasqualndian Reserve, No. 79, and approximately 1103 acresin the Muscowpetung
Reserve, No. 80.

The purpose of raising this lake is to provide storage water for irrigation
purposes and when the compl ete project has been devel oped the lake will be drawn
down below f.s.l. [full supplylevel] from 2 to3 feet during Juneand July, which will
remove water from approximately 500 acres of land in the Muscowpetung Reserve
and make this land available for the cutting of hay. The other 600 acresin this
Reserve and the 200 acres in Pasqua Reserve will, however, be almost continuously
under water except in yearsof extremely low flow when it will be necessaryto lower
the lake down to its present level. The fact, however, that water will be standing on
this land more or less continuously will probably mean that Marsh Grass will
substituteitself for the existing grasses. Marsh Grassisnot of any particular valuefor
hay.

In consideration of thefact that thisland isbeing unfavourably effected [sic],
| believewewould be prepared to construct diversion worksinthe Qu’ AppelleRiver
bed in the western portion of Muscowpetung Reserve for the purpose of giving the
hay flats in this area an annual flooding even in years of low flow in place of the
intermittent flooding which they now get and which occurs only in years of high
flow. This would have the effect of increasing the gross hay production on the
Reserve considerably above its present levd.

| would also ask you to note that it will be necessary to construct a smdl
dyke, approximately 6 feet high, on the north side of the present Sioux Bridgeto a
point near the N.E. corner of Section 20, Township 21, Range 14, Wes of the 2nd
Meridian, which will be located on Standing Buffalo Reserve, No. 78. The land on
which this dyke will be constructed is of no particular value and is not used at the
present time for any purpose.

| may say that we have had an opportunity of discussing theseproposalswith
your Mr. Christianson, who is of the opinion that our proposals will be of benefit to
the Indian Reserves affected.
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We should like very much to obtain the Flooding Rightson these land[g], if
possible, in return for our undertaking to construct works in the western portion of
Muscowpetung Reserve for the purpose of flood irrigating hay landsin this area as
mentioned above, if this can be arranged.

As we propose to commence the construction of this project as soon as
possible it would be appreciated if you would give this matter your earliest
considerationin order that any necessary negotiationsmay be completed with aslittle
delay as possible.*®

Interestingly, although adam wasbeing considered at the outlet of Echo L ake, it doesnot appear that
this project was raised with Indian Affairs, nor does it appear that any potential damage to the
Standing Buffalo reserve was foreseen.

Harold McGill, Director of the Indian Affairs Branch (which was then within the federal
Department of Mines and Resources), acknowledged to Spence that the M uscowpetung and Pasqua
reserveswould be “very considerably affected” by the dam at Pasqua L ake and noted that it would
be necessary for Indian Affairsto give the proposed devel opment careful consideration.”” McGill's
letter was followed by aletter from Charles Camsell, Deputy Minister of Minesand Resources, to

G.S.H. Barton, his counterpart in the Department of Agriculture:

It is obvious from an examination of the key plan which accompanied Mr. Spence’'s
report, that substantial, if not quite serious, damage will be done to both of the
Reservesand in theinterests of these I ndians this Department will, of course, expect
payment of satisfactory compensation. Those portions of these two Reserves which
it is now proposed to flood are the sources of substantial revenues to both of these
Bands, and it is our view that the local situation should first be carefully examined
for the purpose of ascertai ning definitely the extent of the damage to which both will
be subjected.'®

126 George Spence, Director of Rehabilitation, Department of Agriculture, to Superintendent General of
Indian Affairs, Department of Mines and Resources, May 16, 1941, DIAND file 675/8-4, vol. 2 (ICC Documents, pp.
462-63).

127 Harold W. McGill, Director, Indian Affairs Branch, Department of Mines and Resources, to George
Spence, Director of Rehabilitation, Department of Agriculture, May 23, 1941, DIAND file 675/8-4, vol. 2 (ICC
Documents, p. 464).

128 Charles Camsell, Deputy Minister, Department of Mines and Resources, to G.S.H. Barton, D eputy
Minister, Department of Agriculture, May 29, 1941, DIAND file 675/8-4, vol. 2 (ICC Documents, p. 466).
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Barton replied that, while Spence had been prepared to construct diversion works to ensure annual
flooding in M uscowpetung's hay fl ats that would off set “any | oss occasioned” by the proposal to
raise Pasqua Lake, he was prepared to abide by the course of action suggeded by Camsdl and to
provide the full cooperation of Spence and his staff.**® He instructed Spence that no further action
could be taken “until the Department of Mines and Resources has been advised by one of its own
officersthat the proposed works are actually in the best interests of the Indian bands concerned.”**

In the meantime, McGill recognized that Indian Affairs did not have the technical expertise
to assess the projed, and on June 10, 1941, he solicited help from JM. Wardle, Director of the
Surveys and Engineering Branch of the Department of Mines and Resources, to consider the

following questions:

Pasgua Reserve
1. Possible loss of revenue from rentals, etc.
2. L oss of revenue from flooding of marsh lands, with particular referenceto
Antipa Point and Leader’ s Point.
3. Estimated loss of revenueto I ndiansthrough empl oyment as guides, etc., and

from other incidental seasonal occupations.

M uscowpetung Reserve
1. Estimate of damage to hay lands (600 acres reported producing 1,000 tons
annually)|[.]
2. Estimate of damage to marsh lands or shooting grounds and incidental
employment of Indians, if any.

General
It is our understanding that these flooding operations will affect quite a
number of buildings on one or both of these reserves, such buildings being now
located closeto the existing shore of Qu’ Appelle Lake, and that consi derable damage
will also be done to lands presently occupied by members of these Bands, either for
agriculture or other purposes.

Compensating Benefits
It has been reported that the raising of the level of Qu' Appelle Lake in the
manner indicated will result in certain compensating benefits to the Indians of these

129 G.SH. Barton, Deputy Minister, Department of Agriculture, to Charles Camsell, Deputy Minister,

Department of Mines and Resources, June 3, 1941, NA, RG 10, vol. 7584, file6114-1, part 1 (ICC Documents, p. 468).
130 G.SH. Barton, Deputy Minister, Department of Agriculture, to George Spence, Director of
Rehabilitation, Department of Agriculture, June 3, 1941, PFRA file 928/7Q1, vol. 1 (ICC Documents, p. 469).
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reserves and the Director of Rehabilitation [ Spence] has stated that he was prepared
to construct diversion works which would ensure annual flooding of hay flatsin the
western portion of the Muscowpetung Reservein order to offset any |oss occasioned
by the raising of the lake level. This phase of the situation should be very carefully
examined in advance. . . "

Just four days later, on June 14, 1941, having heard that the project might not proceed,
McGill wrote to Wardle to withdraw until further notice his request for engineering assistance.'*
That same day, he also asked Spence for further information, adding that he did not want to incur
the expense of sending an engineer to the Qu' Appelle Valey “until your plans are further
advanced.”** Word of the delay was received with disappointment by R.M. Pugh of the Fort
Qu’ Appelle Board of Trade,™** to whom Spence wrote:

After surveys had been completed it was found that some valuable farm property
would be flooded. It was aso found that large tracts of land in the Muscowpetung
Indian Reserve and the Pasgua Indian Reserve would also be flooded. The
Department of Indian Affairsat Ottawahasraised certain objectionstothe proposed
devel opment and wish to make afurther investigation on their own behalf, and what
the outcome will be we are unableto say.’*

Within two weeks of McGill’s letter of June 14, 1941, however, Spence had me with
Minister of Agriculture James G. Gardiner, who advised that Indian Affairs should instruct its
engineer to proceed to the Qu’ Appelle Valley. Neverthel ess, Spence assured McGill that “[n] othing

131 Harold W. McGill, Director, Indian Affairs Branch, Department of Minesand Resources to JM.

Wardle, Director, Surveys and Engineering Branch, Department of Mines and Resources, June 10, 1941, NA, RG 10,
vol. 6514, file IND 15-1-159 (ICC Documents, pp. 471-72).

182 Harold W. McGill, Director, I ndian Affairs Branch, Department of Mines and Resources to JM.
Wardle, Director, Surveys and Engineering Branch, Department of Mines and Resources, June 14,1941, NA, RG 10,
vol. 7584, file 6114-1, part 1 (ICC Documents, pp. 474).

133 Harold W. McGill, Director, Indian Affairs Branch, Department of Mines and Resources, to George
Spence, Director of Rehabilitation, Department of Agriculture, June 14, 1941, DIAND file 675/8-4, vol. 2 (ICC
Documents, p. 475).

134 R.M.Pugh, Secretary, Fort Qu’ Appelle Board of Trade, to George Spence, Director of Rehabilitation,
Department of Agriculture, July 7, 1941, PFRA file 928/7Q1, vol. 1 (ICC Documents, p. 479).

1% George Spence, Director of Rehabilitation, Department of Agriculture, to R.M. Pugh, Secretary, Fort
Qu’ Appelle Board of Trade, July 9, 1941, PFRA file 928/7Q2, vol. 2 (ICC Documents, p. 481).
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will bedoneintheway of |etting contracts until we get the matter satisfactorily settled between your
department and our own.”*** McGill immediately rei ssued hisrequest to Wardleto have an engineer
meet with Spence and other PFRA staff to review the plans and location of the proposed project.*®

When McGill had not replied by July 15, 1941, Spencewroteagain, indicating that the PFRA
had all otted acertan amount of moneyfor work inthe Qu’ Appelle Valley and, pending theoutcome
of discussions between the two departments, was anxious to make a decision.’*® The next day,
Controller V. Meek of the Department of Mines and Resources informed O.H. Hoover, the
Department’ sActing District Chief Engineer in the Dominion Water and Power Bureau in Cagary,
that the engineering assistance requested by McGill had been authorized.™*® On July 18, 1941,
Hoover advised Spence that Assistant Hydraulic Engineer P.A. Fetterly would visit Regina the
following week to meet with representativesof the PFRA and toinspect thereservesto beflooded.'*

Within aweek, Fetterly had completed hisinspection and issued hisreport. Asthisreportis

of considerable importance in the present inquiry, itsterms are set forth at some length:

111, Findings

Q) Pasqua Reserve

Thefirst proposed dam is at the lower end of Qu’ Appelle [Pasqua) Lake, at
Sioux Crossing, 6 miles west of Fort Qu' Appelle. Thesectional maps indicate that
the normal level of the Lake prior to 1923 was 1572.0 feet. It is1569.0 at present.
Theproposal istoraiseit to 1574.0in the spring and lower it to 1572 in the summer.
It will never go below 1572.0.

136 George Spence, D irector of Rehabilitation, D epartment of Agriculture, toHarold W. M cGill, Director,

Indian Affairs Branch, Department of Mines and Resources, June 27, 1941, NA, RG 10, vol. 7584, file 6114-1, part 1
(1CC Documents, p. 478).

187 Harold W. McGill, Director, Indian Affairs Branch, Department of Mines and Resources, to J.M.
Wardle, Director, Surveys and Engineering Branch, Department of Mines and Resources, June 14,1941, NA, RG 10,
vol. 7584, file 6114-1, part 1 (ICC Documents, p. 480).

138 George Spence, Director of Rehabilitation, Department of Agriculture, to Harold W. M cGill, Director,
Indian Affairs Branch, Department of Mines and Resources, July 15, 1941, NA, RG 10, vol. 7584, file 6114-1, part 1
(ICC Documents, p. 482).

139 V. Meek, Controller, D epartment of Mines and Resources, to O.H. Hoover, Acting District Chief
Engineer, Dominion W ater and Power Bureau, Department of M ines and Resources, July 16, 1941, NA, RG 10, vol.
6514, file IND 15-1-159 (ICC D ocuments, p. 483).

140 O.H. Hoover, Acting District Chief Engineer, Dominion Water and Power Bureau, Department of
Mines and Resources, to George Spence, Director of Rehabilitation, Department of Agriculture, luly 18,1941, PFRA
file 928/7Q1, vol. 1 (ICC Documents, p. 485).
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The Pasgua Reserve, which lies south of the lake only, includes most of the
open water of the lake together with afew hundred yards of itstransition areafrom
open water through rushes, etc., to potentially flooded bottom lands.

Thepossibledetrimental ly affected areasin this Reserve arethreein number.

Three capes or points, shooting rights.

Marginal road al ong thebottom of the steep hill, and about onefoot abovethe
present level of the lake, flooded.

Fodder along the south side, inundated. . . .

(©) Fodder

Marsh grassextendsimmediately north of the beforementioned road for about
two miles to a width of two hundred feet or so. This area is, of course at about
present water level (1569). Some of itisnow being cut and it will all be cut in time.
The white people on the north side ae cutting and stacking marsh hay. It is
understood that thismarsh grass, if cut at theright timeand beforefrost, and properly
cured, makes good fodder. It apparently yields from %2 to aton, or even more, per
acre. Even two feet will probably permanently cover it and it isto be remembered
that the permanent low elevation will be 1572.

... Thisflooding will be permanent.

Incidentally, the Pasqua Indians are said to be resentful of the fact that they
were not consulted by P.F.R.A. before surveys started, and are sure to vote against
any change.

2 Muscowpetung Reserve

Conditions on this Reserve are somewhat different from those on Pasqua
Reserve. The marsh grass just enters Muscowpetung and gradually mergeswithin a
thousand feet into hay flats, which are subject to flooding as they are only a few
inches above water level. . . . The area affected consists of 11035 acres. This
includes all the area under 1574 contour. . . .

The P.F.R.A. propose to carry out any diversion works necessary, either for
irrigation purposes or for drainage of pools. However, their apparent intentionis to
hold the water at [15] 74 until summer and then lower it to [15]72. This means that
al land under the 1572 contour will be permanently flooded. Thusapproximately 500
acreswill be availablefor cutting of hay later in the summer (above[15]72 contour)
while 600 acres will be, to al intents and purposes, permanently flooded. The
accompanying topographical map indicates the levels of the different areas and a
study of this data would indicate that it is difficult to understand how the 500 acres
can bereclaimed even at 1572 level, unless dyked. Thisareais said to produceover
1% tons per acre Even at aton per acre it would produce 500 tons.

No buildings are affected on either Reserve.

1IV.  Conclusions
First it will be necessary to secure the promise of the P.F.R.A. to construct
any diversion works necessary on the Muscowpetung Reserve to reclam lands
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annually flooded so they will produce the usual crop of hay. Thisrefersto the area
flooded in the spring only. . . .

@ Pasgua Reserve
Benefits - No benefits noticeable.
Damages - Shooting rights, say 20%, or $50 capitalized, or $1,250.
Marginal roads, say $400
Fodder, 200 acres at $8, or $1600.
Thistotals $3,250 damages.

(b) Muscowpetung Reserve

Benefits- Possible beneficial flooding of 500 acres of land, although
it isdifficult to understand that the benefits will be very large, since the soil
ismoist already and the crops appear to be about as healthy ascan be, under
present conditions.

Damages - Removal entirely of 600 acres of presently good grass-
producing land from the side of praduction to at least partial usel essness.

600 acres at $8 per acre damage, or $4,800.

In the opinion of the writer the flooding of these lands for two or three
months every year will gradually decrease the quality and quantity of grasses until
becauseof lack of air for suchlong periodsthey will degenerateinto mererushesetc;
and eventually disappear.

It may be repeated that all the above remarks are the opinions of the writer,
only, particularly the price per ace ($8) set as the value of the inundated lands.
Obviously no inspecting engineer can do morethan state his own views.**

Thetotal compensationpayableto the M uscowpetungand Pasqua Bands in Fetterly’ sopinion, was
$8050.

On receipt of thisreport, the Acting Director of Indian Affairs expressed hisappreciation to
Wardlefor Fetterly s services. “ The work appears to have been done with painstaking care and the
report will be of valueto usin arriving at a settlement with the P.F.R.A. people should they decide
to proceed with the work.”*** The Acting Director then forwarded the report to Spence with the

following commerts:

e P.A. Fetterly, Assistant Hydraulic Engineer, “Report on Indian Reservesin Qu’ Appelle Valley,” July
25, 1941, NA, RG 10, vol. 6514, file IND 15-1-159 (ICC Documents, pp. 487-91).

142 Acting Director,Indian AffairsBranch, Department of Minesand Resources, to J.M. Wardle, Director,
Surveys and Engineering Branch, Departmentof Mines and Resources, August 12, 1941, NA,RG 10,vol.6514,fileIND
15-1-159 (ICC Documents, p. 499).
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Mr. Fetterly’ s method of arriving at the figures would appear to be fair and
reasonable, anditissuggested that they form a satisfactory foundation of negotiation
toward settlement should it be your intentionto proceed. We should be glad to have
a statement as to whether or not you intend to proceed with the works, and in case
you do we would like to have any observationsyou care to make on the question of
compensation to the bands affected.

ThisBranch isassuming that you have all necessary powers of expropriation
of privately owned landsin which case it would not appear to us that the consent of
the Indian bands concerned would be necessary. Should you wish to proceed dl
arrangementsin connection with damages or compensation to the Indians might be
made through this office acting on their behalf.'*

The PFRA’s Senior Consuiting Engineer, B. Russell, concurred that Fetterly’s estimates
appeared “ suitable as abasisfor settlement in the case of Indian lands,” but he noted that rights-of-

way were still to be negotiated on private lands. He added:

The Acting Director of Indian Affairs appears to assume that because we have the
necessary powers of expropriation of privately owned lands, we do not require the
consent of the Indian Bands. If thisisthe case, we arein a position to proceed at any
time using Mr. Feterly’s esimates as a basis for negotiations!*

Spence, too, was surprised by thefreerein that the Acting Director’ sletter appeared to conveyto the
PFRA:

It was my understanding that the consent of the Indian Bands was necessary before
any works could be proceeded with which would affect the 1ake levels. If, however,
as stated in the above | etter, Indian lands can be exproprigted in asimilar manmner to
private lands, there would seem to be nothing to prevent us proceeding with the
work, so far as Indian lands are concerned.**®

143 Acting Director, Indian Affairs Branch, Department of Mines and Resources, to George Spence,

Director of Rehabilitation, Department of Agriculture, August 12, 1941 (ICC Documents, pp. 500-01).

144 B. Russell, Senior Consulting Engineer, Department of Agriculture, to George Spence, Director of
Rehabilitation, Department of Agriculture, undated, PFRA file 928/7Q1, vol. 1 (ICC Documents, p. 502).

148 George Spence, D irector of Rehabilitation, D epartment of Agriculture, toHarold W. M cGill, Director,
Indian Affairs Branch, Department of M inesand Resources, August18, 1941,DIAND file 675/8-4, vol. [illegible] (ICC
Documents, p. 503).
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After this exchange of correspondence, the Pasqua Lake project was temporarily deferred
because of budget limitations and shortages of labour and building materials during the Second
World War.*® Inthe meantime, the PFRA turnedits attention to plaming the damson Crooked L ake
and Round Lake, as will be discussed below.

When the PFRA returned itsfocusto the western part of the valley ayear later, itsengineers
proposed, for cost-cutting purposes, to eliminate the dam on Pasqua L ake for thetime being and to
erect only the dam on Echo L ake, to maintain the water level on both |akes at the same elevation.*’

On June 3, 1942, Spence sought Deputy Minister Barton’s aut horizati on to proceed, adding:

It should be noted that construction of the dam need not necessarily be delayed until
al negotiations for flooded area has [sic] been completed, as if it should become
necessary the dam can be constructed and stoplogs left out of sametill negotiations
covering flooded area have been completed.*®

Barton requested additional information about the scal ed-down project,**° and, in response, Spence
wrote:

Compensation for Indian landsamountingto $8,050 rel atesto the earlier proposal for
two dams. However, the new proposal for a single dam will not appreciably affect
flooded area on the Pasqua Indian Reserve and while it will reduce the area of
flooded lands at full supply level on the Muscowpetung Reserve from 1100 acresto
728 acres it was our opinion that in order to have any damages paid to the
Department of Indian Affairsit would be necessary to have an additional report made
to them and this would probably delay the project beyond this year’ s construction
season.

The greatest reduction which could be anticipated in this connection would
be a 50% reduction in the area removed from good grass production land which
would result in a temporary saving of $2,400.00. As the dam at the east end of
Qu' Appelle Lake will probably beconstructed eventually, it would seem advisable
to compensate the Department of Indian Affairsonce and for all rather than make a

146 116782 Canadaltd., “Qu'Appelle Valley Indian Development Authority Land Claim,” April 14,1986,

p. 36 (1CC Exhibit 5).

147 J.I. Mutchler, Senior Survey Engineer, PFRA, to George Spence, Director of Rehabilitation,

Department of Agriculture, June 3, 1942, PFRA file 928/7E4, vol. 1 (ICC Documents, p. 571).
148 George Spence, Director of Rehabilitation, Department of Agriculture to G.S.H. Barton, D eputy
Minister, Department of Agriculture, June 3, 1942, PFRA file 928/7E4, vol. 1 (ICC Documents, p. 573).
149 G.SH. Barton, Deputy Minister, Department of Agriculture, to George Spence, Director of
Rehabilitation, Department of Agriculture, June 16, 1942, PFRA file 928/7E4, vol. 1 (ICC Documents, p. 576).
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partial settlement on the basis of a single dam at Echo Lake at the present time and
later afurther settlement when the second dam is constructed.

If you consider it advisable, however, we can arrange to have are-inspection
made of the Indian lands and a re-evaluation of these lands in the new proposal can
be made.™*

Spence al'so commented on the utility of the project and thebenefits that it was likely to bestow on
the affected Bands:

The usefulness of a project pending formation of an irrigation district consists of
maintai ning sufficient water in storage from flood years to permit a continuous flow
being kept up in the Qu’ Appelle River during the summer and fall monthswhen this
river ordinarily becomes stagnant and this will considerably improve its value for
stockwatering purposes. . . .

It isour opinion that Indians depend to some degree for thar livelihood on
fish obtained from these lakes and theincreased water level swill, of course,improve
conditions for the propagation of fish. It should be noted that under conditions of
extremely low water which have been prevalent during last years alarge number of
thefish contained in theselakes have died and, whilethisis not aprimary reason for
the construction of adam by this Department, the fact is that the construction of a
dam will incidentally remedy this condition and | believe this fact should be given
some consideration.™*

Eventudly, the bid of contractor Mamczasz & Rollack of Prince Albert for the construction
of the Echo L ake dam was approved by Orde in Council dated September 3, 1942,"%2 and in short
order the dam was built. Fetterly’ s estimate of $8050 to compensate the M uscowpetung and Pasqua
Bandsfor damage to their reserve lands was never paid, notwithstanding the apparent concurrence
of the PFRA and Indian Affairsthat the amount was reasonable. Thereisno evidence that the Bands
authorized the project or were even consulted regarding it, nor is there evidence that the diversion

works proposed by Spence and viewed by Fetterly as “necessary . . . to reclaim lands annually

150 George Spence, Director of Rehabilitation, D epartment of Agriculture, to G.S.H. Barton, D eputy

Minister, Department of Agriculture, June 29, 1942, PFRA file 928/7E4, vol. 1 (ICC Documents, p. 577).
15 George Spence, Director of Rehabilitation, D epartment of Agriculture, to G.S.H. Barton, Deputy
Minister, Department of Agriculture, June 29, 1942, PFRA file 928/7E4, vol. 1 (ICC Documents, pp. 577-78).

152 Order in Council PC 7900, September 3,1942, NA, RG 17, vol. 3294, file559-13-7 4 (ICC Documents,
p. 601).
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flooded so they will producetheusud crop of hay” were ever built. Moreover, the potential effects

of the Echo L&e dam on Standing Buffalo’ s reserve do not appear to have troubled the collective

consciousnessof either the Department of Agriculture or the Department of Mines and Resources.

THE DAMSAT CROOKED LAKE AND ROUND LAKE

While Fetterly wasin Reginain July 1941, Spence made use of the opportunity to have him inspect

the proposed sites of the dams to be erected at Crooked Lake and Round Lake. After receiving

Fetterly’s initial report dealing with the dam at Pasqua Lake, Spence suggested to McGill that

Fetterly prepare a second report providing his estimate of the damage that would result from the

damsin the lower Qu’ Appdlle Va ley.™* Spence provided maps outlining the areas to be affected,

and on September 8, 1941, Fetterly was instructed to prepare an addendum to his earlier work.

Three days | ater, the report was compl eted:

Crooked L ake.

Thislakeliesin the bottom of Qu’ Appelle Valley and immediately adjacent
to Sakimay, Cowessess and Shesheep Reservesin Townships 18 and 19, Ranges 5
and 6, west of 2nd mer[idian]. A dam is proposed to be built on the eastern end. The
normal water level up to 1923 seemsto have been, according to the sectional maps,
1484. It is assumed that this is according to the same datum as that of P.F.R.A.

The proposed land flooding will be on the Shesheep Reserve on the west end
of the lake, while the dam will be on the Cowessess Reserve on the eastern end.

@ Flooded area

The flooded areais on the western end, north of the river, and consequently
on Shesheep Reserve. At present (summer of 1941) it is quite dry although the
margina lands are covered with rushes. The transition area is much less than in
Qu’ AppelleLake, being only afew hundred feet in length. Thewholeareaisonly a
foot or two above the present level of thelake. . . .

Thelevel of thelakein September 1939 was1478.2. In July 1941 it had risen
to 1480. The dam will raise it to 1482. At the time of inspection the potentidly
flooded area was roughly estimated at about 300 acres. The accompanying map
shows 360 acres. An estimate of the area covered by rushes, between the open water

153
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Documents, p. 503).
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and dry land, would be, say, 80 acres. Theremainder, 280 acres, ison dry land which
will be flooded to the 1482 contour as indicated on the map.

Obviously no benefits are caused by the dam. The damages to Shesheep
Reserve are as follows:-

80 acres of rushes area at $3 per acre $ 240
280 acres of dry land at $8 per acre 2,240
Total damages $2,480

The area covered by rushesisincluded because under natural conditionsthe
water might recede to such an extent asto render it arable to some extent.
(b)  Dam

The dam will be located on the Cowessess Reserve and, together with the
borrow pit will occupy 3 acres. Damages would be 3 acres at $10 per acre, or $30.

11, Round L ake.

Thislake liesto the north of Ochapowace Reserve, in township 18, ranges 3
and 4, weg of 2nd merfidian].

According to the sectional maps the normal elevation of the lake up to 1923
was 1454 feet above sealevel. The present W. L. [water level] is1448.4. A dam now
exists at the lower or eastern end of the lake which raises the water one foot.
Evidently, thisdamisaprivatelocal enterprise. Last year the elevation was probably
1447.4. Thislake can beraised by P.F.R.A. dam to 1451. The land affected, which
lies between theriver (which flowsto the north-east at this point) and the open water
of the lake is principally covered with rushes and consists of about 40 acres. An
arbitrary value of $120 might be placed on thisaea. The areacontiguoustothe dam
affected consists of one acre. Thisishigher than theflats and might be valued at $10,
or atotal of $130 damages.**

Fetterly's estimated damages totalled $2640, although he was uncertain about the damages that
might be caused to summer resort buildingsin the vicinity of Grenfel Beach that were situated just
above the lake’ s proposed full supply level. Wardle forwarded the completed addendumto McGill
on September 18, 1941.%%°

In the meantime, apparently buoyed by the advice of the Acting Director of Indian Affairs

that, assuming the PFRA had powers of expropriation, the consent of affected Bands would not be

154 P.A. Fetterly, Assistant Hydraulic Engineer, “ Addendum to Report on Indian Reservesin Qu’ Appelle

Valley, Crooked Lake and Round Lake,” September 11, 1941, NA, RG 10, vol. 6514, file IND 15-1-159 (ICC
Documents, pp. 512-15).

155 J.M. Wardle, Director, Surveys and Engineering Branch, Department of Mines and Resources, to
Harold W. M cGill, Director, Indian AffairsBranch, Department of Minesand Resources, September 18, 1941,NA, RG
10, vol. 7584, file 6114-1, part 1 (ICC Documents, p. 519).
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required, the PFRA obtained bids for construction of the dams at Crooked and Round Lakes. On
October 8, 1941, Phil South of Regina was awarded the contract by Order in Council PC 7764.%%°

Construction commenced that fall, to the constenation of M. Christianson, the Generd

Superintendent of Indian Agencies:

| wish to bring to your attention that during my recent visit to the Crooked
LakeAgency | wasinformed that the P.F.R.A. were building two dams, one near the
Round Lake Indian Residential School and the other near the Crooked Lake Indian
Residential School. | asked Mr. Kerley[the Indian agent] if they had permissionfrom
our Department to build these dams and he informed me that asfar as he knew they
did not have any authority.

Consequently | went over tothe headquarters of the P.F.R.A. herein Regina
and the following is the information obtained from there. One site, | think, covers
only about one acre of Indian Resave and the other 2 acres. Very little land will be
flooded at Round Lake but considerable acreage will be flooded on the Sheshesp
Reserve and at Sakimay. The P.F.R.A. know, of course, that they should have had
permission from our Department before building the dams and they arenow writing.
| presume you will receive aletter from them inthe course of thenext few days.™’

As Christianson had predicted, Spence wrote to McGill within aweek:

| am enclosing herewith for your information prints of plans showing
proposed devel opment work to be carried out by thisDepartment in comection with
increasi ng the storage capacity of Crooked andRound LakesintheQu’' AppelleRiver
Valley.

Y ou will notefrom the plan showing the development of Crooked L ake that
an areaof approximaely threeacreswill be required for dam site and borrow pitson
the Cowessess Reserve, No. 73, and | wish to advise you that construction work on
this project is at present under way. As soon as required legal survey has been
completed we shdl be in aposition to file plan in the Land Titles Office and make
an offer for this area through your Depatment.

In the meantime you will note that when the lakeis raised to its new full
supply level, which may not occur for two or three years, that an area of

156

157

Order in Council PC 7764, October 8, 1941, NA, RG 2, Series 1 (ICC Documents, p. 522).

M. Christianson, General Superintendent of Indian Agencies, to Secretary, Indian Affairs Branch,

Department of Mines and Resources, November 28, 1941, NA, RG 10, vol. 7584, file 6114-1, part 1 (ICC Documents,

p. 523).



64 Indian Claims Commission

approximately 360 acreswill be flooded on Shesheep Reserve No. 74A, and an area
of approximately 70 acres will be flooded on Sakimay Reserve, No. 74.

Mr. P.A. Fetterley [sic] inspected these areas on his visit to the Qu' Appelle
Valley in July of thisyear and will no doubt be in aposition to place a valuation on
theselands. If you consider it advisablefor usto institute expropri ation proceedings
on the strength of Mr. Fetterley’ s[sic] valuation, we shall be glad to have this done.

With regard to Round L ake devel opment, you will know that thereisan area
required for the dam site on the Ochapowace Reserve, No. 71, amounting to one acre
and that approximately 39%2 acres on this sanereserve will be flooded when thelake
Israised to its new fall supply level. Mr. Fetterley [sic] alsoinspected this area and
will no doubt be in a position to place a valuation on these lands also.

| wish to advise you that while the dams themselves will be completed and
ready for operation before next spring that we do not intend to raisethe water levels
to flood out the Indian lands until satisfactory negotiations have been completed to
compensate them for any damages which may be incurred.**®

On receiving this letter, McGill considered that it raised concerns about flooding of the
Ochapowace and Sakimay reserves that were not addressed in Fetterly’s addendum report. He
therefore asked Wardle to have Fetterly prepare a supplementary report,**® and advised Spence
accordingly. **®

In Fetterly’ s defence, hisimmediate superior, Acting District Chief Engineer Hoover, noted
onJanuary 24, 1942, that Fetterly’ sinspection in July 1941 had been performed without the benefit
of topographical maps, which had not yet been prepared, making it impossible for him to assess
potential damages. He a so suggested that Fetterly s area of 80 acresto be flooded on the Shesheep
reserve corresponded with the 70-acre area mentioned in Spence’ s letter, athough he was unsure

because all the maps had been forwarded to Ottawa. In conclusion, Hoover recommended to

158 George Spence, Director of Rehabilitation, Department of Agriculture, to Harold W. McGill, Director,
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Controller Meek that, if animmediate report on damages was necessary, Fetterly should promptly
make afurther vist to the Qu' Appelle Va ley. ™™

Meek had the maps and he could see that the 70- and 80-acre areas were in fact in two
discretelocations, but he concurred that Fetterly should return to make a further inspection.’®? The
following day, Fetterly commenced a four-day tour with PFRA engineers, which concluded on

January 30, 1942, and four days later he issued his second addendum report:

Il. Crooked L ake.

@ Flooded Hay Lands . . .

Aswill be noted by astudy of the accompanying mapsthe areato be flooded
at F.S.L. [full supply level] reaches contour 1482 at the north western end of thelake.
The potential and actual hay land at the extreme west end covers an area of 290 acres
(the original visual estimate of 280 acres was too small by 10 acres). In addition an
areaof 110 acres of rushes and much less valuable land lies between this 290 acres
and the actual water. It is not likely that rushes will form on the new shore.

Onwhat might be called the north side of the Qu’ Appelle River channel isa
further area of potentidly flooded land containing 70 acres. Thisareais considered
to be of better potential value than the “rushes’ area but less than the hay land.

It is considered that the potential damages would be as follows:-

290 acres at $8.00 per acre 2320

110 acres at 3.00 per acre 330

70 acres at 5.00 per acre 350

3 acres Borrow Pit at $10 30
3030....

(d)  Travel between Sakimay and Shesheep Reserves

The Indians have been travelling between Sakimay and Shesheep Reserves
for many yearsusing fords at various pointson theriver immediately west of thelake
and in the potentially flooded area. The level of the bottom of theriverisabout 1476

161 O.H. Hoover, Acting District Chief Engineer, Dominion Water and Power Bureau, Department of
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and the former summer water level in the river was about 1478 or thereabouts. The
new F.S.L. will mean that at flood time an added four feet or thereabouts will exist
at thefords. The nearest bridge, asteel one, ontheeast, liesat the*Mission” onehalf
milefrom thelake. The nearest bridge on the west is about 8 or 9 milesaway. Either
bridge means an added 20 mile drive for the Indians on their trips between the
Reservese.g. for fodder harvesting, when thelakeisat F.S.L. which will designedly
be existant only during the early part of the season.

It istherefore recommended that an inexpensive bridge be constructed with
afloor above F.S.L. at some convenient point a short distance west of theflood line.
Thiswould be for the use of the Indians only and for vehicul ar traffic only.

Asfar asthelatter item is concerned there exists an element of doubt in the
mind of the writer as to the advisability of demanding a bridge. The evidence and
obvious facts are all set forth in (d) but the distance across from bank to bank is
upward of 100 [?] feet and even an inexpensive bridge could be constructed only at
considerable cost. It would have to be at least seven feet high. However this matter
can be settled by negotiationor consultation betweenthe P.F.R.A. and Indian Affars.

It is to be remembered, however, that the possible cost is the only question
that causes the above mentioned doubt. The necessity seems to be apparent.

Thelndians stated that they wished to havethe flood water off their hay lands
by July 15 but they mug remember that the full compensation has been awarded and
any hay they cut is added profit, as compensation is computed asif there were to be
no further returns from hay-cutting. Ordinarily speaking, they probably will still be
able to cut most or all of the hay by hay-cutting time as the water should all be
removed much prior to that time.

v Round Lake

The remarks found in “Il1l Round Lake’ of the Addendum Report of
September 11, 1941 are applicableinthisreport except for the acreage. Thishasnow
been definitely found to be slightly different from the approximate areagivenin the
former report, owing to the exact survey made since that time. The area dfected
consistsof 27 acresand should be worth atotal of $160 or about $6 per acre, average
value. The area of one acre at the dam is valued at $10.00.

27 acres hay land and rushes $160.00
1 acre at dam (Borrow pit) 10.00
Total. $170.00"

Fetterly concluded that the total compensation should be $3,300 plusthe construction of the
inexpensive bridge to replace the natural fords that, before the flooding, permitted members of the

Sakimay Band to access their lands on both sides of the river. He also reconsidered potential

163 P.A. Fetterly, Assistant Hydraulic Engineer, “Addendum No. 2 to Report on | ndian Reserves in

Qu’'Appelle Valley,” February 3, 1942, NA, RG 10, vol. 6514, file IND 15-1-159 (ICC Documents, pp. 534-39).
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damagesat the Grenfel Beach resort area, but found that, with the possi bl e exception of onebuilding
that was still located above the full supply line, no buildings would have to be moved, and thus no
damages were payable. His report was forwarded by Wardle to McGill on February 14, 1942.'%

In reporting to Deputy Minister Camsell regarding Fetterly’s investigations, McGill
expressed concern about whether Indian Affairs could justify requesting the bridge at Sakimay. He
recommended suggesting that Spence give “sympathetic consideration to the very great
inconvenience which will, no doubt, be caused the Indians of the Sakimay and Shesheep Reserves
by theraising of the waters at points where they have for many yea's been accustomed to crossing
theriver.” McGill also proposed that “when payment of this compensation is made consent will be
given to the proposed devel opment.”*%

Before authorizing McGill to negotiate with Spence, Camsell’ s Chief Executive Assistant
suggested that the local Indian agent be consulted to determine whether he considered Fetterly’s
estimate of damages to be fair and reasonable.®® McGill put the question to both Christianson, the
Genera Superintendent of Indian Agencies, and Agent W.J.D. Kerley, with the latter’ s attention
directed in particular to the travel between the Sakimay and Shesheep reserves and the nature of the
demand that should be put to the PFRA..**" Christianson and K erley expressed their satisfaction with
Fetterly’ s valuation, and Kerley continued:

| aso concur in that portion of his report referring to the bridge between
Sakimay and Shesheep Reserves. | cond der this isan absol ute necessity, asevenin

164 J.M. Wardle, Director, Surveys and Engineering B ranch, Department of Mines and Resources, to
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dry yearstherewould be at |east four months of the year when the Indians would be
unable to ford theriver, and alonger period in wet years.

| feel certain that the Indians would be well satisfied with the proposed
compensation, but | feel equally certain that the Indians of Sakimay and Shesheep
Reserves would raise a vigorous protest if the proposed bridge were not built and
they wereforced to travd twenty extramiles when they wished to cross.*®

The Indians of Crooked Lake were not impressed with the projed. They registered thar

complaints with Member of Parliament E.E. Perley, who in turn conveyed them to McGill:

Their first complaint was that adam was constructed last fall at the mouth of
Crooked L akesand rased thewater threefeet at the present timeand isflooding their
hay landsand it is doubtful if they will be able to cut any hay there thisfdl. They
stated they had been offered alump sum as compensation, but what they really want
and think istheir rights[sic] is, that they should receive an annual sumfor damages
which would be an amount sufficient to purchase hay for their cattle They stated in
their statement made to methat there was about three hundred and sixty acresof their
hay land flooded on which they had been cutting annually from two hundred to three
hundred tons. They a so stated they havein the neighbourhood of three hundred head
of cattle and a great many horses and any hay they put up over and above what they
required for their own stodk, had been sold off the Reserve and resulted in somelittle
revenue. They also state they have to movetheir stock downinthevalley on theflats
in the winter time in order to have the waer supply for their stock, as well as being
near the hay.®

Notwithstanding these objections, McGill wrote to Spence, setting out the compensation

estimated in Fetterly’ s second addendum report aswell asthe comments of both Fetterly and Kerley

about the importance of the bridge at Sakimay. He then concluded:

The position of this Department with reference to your construction program
already completedintheQu’ AppelleValley is, therefore, that subject to the condition
that your organization construct abridge above F.S.L. at a convenient point ashort
distance west of the flood line so as to provide and maintain road communication
between the Sakimay and Shesheep Indian Reserves we are prepared to accept the

168
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sum of $3,300.00 i n satisfaction of the claim of thevariousbands of |ndiansfor flood
damage.'™

In a separate |etter to Perley to address the concerns of the Indiansat Crooked Lake, McGill stated
that “this Department could not in the first instance prevent the construction of this dam, but we
weredefinitely interested in obta ning reasonable and satisfactory compensation for our Indiansfor
any flooding damage which might result.” He noted that Fetterly had undertaken thorough
investigations of the damages that would be caused by the dams at Crooked and Round L akes, and
that his opinions, supported by Christianson and Kerley, had formed the basisof the compensation
demanded from the Department of Agriculture!™

On June 6, 1942, PFRA District Engineer H.G. Riesen met with the Reverend V. de
Varennes, the principal of the Cowessess|ndian Residential School, about damagescaused to school
lands by the construction of the Crooked L ake dam. Following the meeting, Riesen informed Senior
Survey Engineer Mutchler that the lands did not form part of the Cowessess reserve, and that the
damagestotalled $75, including $30 for damageto three acres of alfalfa caused by the development
of aborrow pit, afurther $30 for flooding three acres of hay land, and $15 for 60 pounds of alfafa
seed. DeVarennesindicated that hewould be satisfied with payment of $75, if thePFRA would also
level the edges of the borrow pit developed in the school’ s alfalfafield.*

In amemorandum dated July 2, 1942, to Spence, Mutchler suggested that the school’ sclaim
should be reduced to $60because the PFRA coul d obtai n repl acement seed, presumably at no charge,
from the Experimental Farms Branch of the Department of Agriculture. He also noted that de
Varennes and Kerley had acknowledged that the three acres of school land claimed to be flooded

were the same three acres referred to in Fetterly' s report as lands flooded on the Cowessess

170 Harold W. McGill, Director, Indian Affairs Branch, Department of Minesand Resources, to George

Spence, Director of Rehabilitation, Department of Agriculture, May 14, 1942, NA, RG 10, vol. 7584, file 6114-1, part
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reserve.’” |n asecond memorandum of the same date to Spence, Mutchler suggested that the $3300
compensation proposed for the Cowessess, Sakimay, and Ochapowace Bands be reduced by $30to
reflect the claim for school lands. He further observed that Riesen and Kerley had agreed that the
construction of a ford for approximately $750 would meet the requirements of Indian Affars to
provide a crossing to serve the Sakimay Band."*

Spenceinturn wroteto McGill asking for withdrawal of the $30 claim for flooding of lands
on the Cowessessreserve.'” However, the Acting Director of the Indian Affairs Branch replied that
the claim of the Cowessess Indian Residential School was unrelated to the damages estimated by
Fetterly.*® Intheface of competing claims, the PFRA wasfaced with the dilemmaof identifying the
owner of theland on which the Crooked L ake dam and borrow pit were situated, and John Vallance,
Superintendent of Water Development, appealed to de Varennes for evidence of title’”’

In the meantime, Perley wrote again to McGill, seeking payment of the compensation due
tothelndiansof Crooked L ake. AlthoughthePFRA’ sRiesen had earlier proposed to lower thewater
level on Crooked Lake “to enablethe Indiansto cut some hay at the west end of the lake, which land
is now flooded,”*"® Perley noted that

they have not received any compensationand . . . they have not been able to cut any
hay sufficient to feed their three hundred head of cattle and around one hundred and

13 J.I. Mutchler, Senior Survey Engineer, PFRA, to George Spence, Director of Rehabilitation,
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fifty horses and will be in desperate circumstances this winter. They say that the
Government has encouraged the raising of cattle and that thisquestion should have
your immediate attention. They complain that the agent doesn’t seem to be anxious
or to have proper interest in their affairs and that the problems set out above are not
dealt with in proper time They think that the dam should be lowered to permit the
draining of the hay and their cutting hay thereon.*”

D.J. Allan, the Superintendent of Reservesand Trusts, replied to Perley on October 3, 1942,
by reiterating the stepstaken by Indian Affairsto quantify and secure compensation on behalf of the
Bands. He added that “[w] e have taken advantage of the opportunity afforded by the receipt of your
letter to again press Mr. Spence strongly for an immediate settlement of both the damageclaim and
their claim for the erection of thebridge above referred to.”**° McGill followed upthe sameday with
astrongly worded | etter to Spence, referencing Perley’ sletter and askingfor the matter to be brought
to an immediate conclusion.’®* On October 21, 1942, Spence referred the matter to his Deputy
Minister, recommending that Barton proceed to deal with the damage and bridge claims and that he
“consider that Rev. de Varennesisto make hisdaimto the Department of IndianAffairsand not this
Department.” 82

By October 27, 1942, Deputy Minister Camsell of the Department of Mines and Resources
waswarning Barton that “agood deal of uneasiness and impatience isbeing exhibited by the bands
concerned.”*® At the sametime, deV arennes, noting that the PFRA had levelled the borrow pit and

e E.E. Perley, MP, to Harold W. McGill, Director, Indian Affairs Branch, Department of Mines and
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promised to supply seed, pleaded with McGill to agree that $60 in compensation should bepayable
to the Cowessess Indian Residential School “because we are the losers in this affair.”*®
Pressed for adecision, Barton asked Spencefor further information and hisrecommendation.

Spence replied:

With reference to your memorandum of October 28th regarding the above |
wish to advise you that the claim of the Cowessess Indian School for theflooding of
4 acres of hay land has been reduced to 3 aoes and is the 3 acres referred to in Mr.
Fetterley’ s[sic] report to the Department of Indian Affairsand the Director of Indian
Affairs’ letter to usof May 18th, 1942, and referred to as Cowessess Indian Reserve,
No. 73, 3 acres at $10.00, etc.

Thisland will be permanently flooded at f.s.I. of Crooked Lake. Thereisa
part of the Indian School’ s claim whichisnot included in Mr. Fetterley’ s[sic] report
or Dr. McGill’s letter of May 18th and that is the loss of 5 tons of alfalfa hay on 3
acresof borrow pit immediately below the Crooked L ake Dam amounting to $30.00
in addition to 60 Ibs. of afalfa seed. | wish to advise you that the 60 Ibs. of afalfa
seed has not yet been turned over to the School by the Experimental Farms Branch
as this has been held pending fina settlement of the claim. As the situation now
standstherefore, $30.00 for payment for 3 acres of flooded land should be paid to the
Department of Indian Affairs and by them to the Cowessess Indian School and is
included in the total of $3,300.00 claimed. Theloss of 5 tons of alfalfa, amounting
to $30.00, had not occurred when Mr. Fetterley [sic] visited Crooked Lake and,
therefore, could not be included in his report. This $30.00 should be added to the
previous claim, making atotal of $3,330.00 and be passed on by the Department of
Indian Affairs to the Cowessess Indian School. This will make a total of $60.00
payableby the Department of Indian Affairsto the Cowessess Indian School and as
soon as your approval has been received arrangementswill be madefor the delivery
of 60 Ibs. of alfalfa seed to this school.

| should also like at thistimeto call your attention to the fact that it will be
necessary to construct a bridge over the Qu Appelle River between Sakimay and
Shesheep Reserves before thisclamwill be entirely settled. An effort wasmade by
us to substitute a ford for a bridge and while this was agreeable to officials of the
Indian Department the Indians themselves were not agreeableto this substitution.
Conseguently, it will be necessary for us to construct atimber bridge over the river
as part of next year's operations. We are not in a position to submit a definite
estimate of cost of this bridge at the present time but as soon as plans of same have
been prepared and approved by the Department of Highways cost estimate will be

184 Rev.V.deVarennes, Principal, Cowessess | ndian Residential School, to Harold W. McGill, Director,
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furnished to you for authorization. If it isnecessary for you to have an estimateof the
cost of the bridge a the present time | would recommend that an outside figure of
$2,000.00 be used for this purpose. Thisis considerably in excess of the cost of the
ford but as the Indians will not accept the ford there does not appear to be much
which could be done except build the bridge.'*

Spence’ srecommendation received approval by Order in Council on November 19, 1942, although
theinstrument itself makes no reference to the Sakimay bridge.'® Nine dayslater, F.M. Schrader of
Deputy Minister Barton’ s office forwarded acopy of theOrder in Council to Spence with arequest
for a cheque requistion so that payment could be made.’®” When payment had still not been
forthcoming by April 26, 1943, the Acting Deputy Minister of Mines and Resources wrote to his
counterpart in Agriculture to inquire.'® By May 14, 1943, $3330 had been paid to Indian Affairsto
thecredit of the Cowessess, Sakimay, and Ochapowace Bandsand the Cowessess Indian Residential
School '
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In February 1944, when the school had not yet received its share of the proceeds,
Christianson implored the Department on the school’s behalf to requisition a cheque for $60.'%
Philip Phelan, Chief of the Department’ s Training Division, replied that he did not see how Indian
Affairs could justify paying the school more than $30.** After consulting with engineer Gordon
McKenzieof the PFRA, Christianson explained how the Residential School was entitled to $30 for
damage to its alfalfa crop and a further $30 for flooded hay land, and he noted that the PFRA’s
records showed both amounts as having been paid.**? The question whether the flooded hay lands
belonged to the school or the Cowessess Band had now landed in the lap of Indian Affairs, and
Indian Agent Kerley was asked to resolve the matter.**® He confirmed that the Residential School
was entitled to $60,* and a cheque in that amount was forwarded to the principal on March 27,
1944,

At that point, the only remaining issuewas title to the dam dte for the Round Lake dam.
R.F.B. Donald on behalf of the PFRA’s Land Ownership Investigator wrote to D.J. Allan, the

Superintendent of Reserves and Trusts:

Y ouwill remember that we pai d $3,300.00 in connection with thelndian landswhich
were affected by the construction of this dam and included in that was asmall dam
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site. Wewould liketo get titletothe dam sitein order to bein the position to register
easementsfrom other owners at the west end of the lake and it isnecessary to have
thisin order that these easements may beregistered directly aganst the other owne's

lands as servient tenements.'*

Spence prepared a briefing note for A.L. Stevenson in the office of the Deputy Minister of
Agriculture, but Stevenson responded that he did not recall any correspondence in which Indian

Affairs“promised to transfer land to us for dam site purposes.”*’ In reply, Spence explained:

Replying to your memorandum of June 7th, | have looked up Mr. Mutchler’ sletters
to Dr. McGill andto Dr. Barton at the time asettlement was madefor damage claims
to the Indians for $3300.00 and while the dam site appears to have been obscured at
the timethe summit was made, it neverthelesswas our intention toobtain title to the
one acre required and on which the dam was constructed.

| am attaching hereto copies of several letters dealing with the matter and |
would refer you particularly to the second paragraph on the second page of our letter
to Dr. McGill dated December 4th, 1941 wherein we stated that there is an area
required for the dam site on the Ochapowace Reserve No. 71 amounting to one acre
and that approximately 39%2 acres on the samereserve would be flooded. According
to our interpretation of the matter we expected the flooding rights to be paid for in
the matter of damages but we expected also that the dam site on Round L &ke would
be transferred to us asis usual, and dso the dam site on Crooked L ake bdonging to
the reservation woud be transferred to us. The reason the matter isbeing brought up
now is due to the fact that we need to own a piece of land so that we can tie in
easementsthat are necessary to be taken from farmers or cattlemen at the west end
of these lakes. . . .

There is no doubt that the acre which we required in order to build the dam
has been fully paid for at the rate of $10.00 per acre as shown in the breakdown of
the $3300.00. The land was simply rough, scrubby stuff at the end of the lake.

If you could therefore take this matter up with the Indian Department and
obtain the necessary Deed for the one acre and at the same time, the three acres at
Crooked Lake, same would be appreciated.'*®
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108 George Spence, Director of Rehabilitation, Department of Agriculture, to A.L . Stevenson, Deputy
Minister’sOffice, Department of Agriculture, July 7, 1944, PFRA file 928/7R1, vol. 2 (ICC Documents, pp. 665-66).
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In due course, Deputy Minister Barton requested that Deputy Minister Camsdl of Mines and
Resources*take the necessary stepsto havetitleto thetwo small areasinquestion transferred to this
Department.”**® Camsell replied that, from the plans on hand in his Department, the area to be
conveyed could not be properly described, and he asked that the engineers in the Department of
Agriculture furnish sketches or certified legal descriptions of the property required for each dam
site.*®

Spence proposed that one way around the problem might be to register caveats rather than
the easements themsdves against famers' titles, using the Crown'’ stitles to the lands on which the
dams stood as the dominart tenements®* However, since the dams were situated on reserve lands,
Saskatchewan’s Land Titles Office was unable to provide a legal description for the dominant

tenement.?*® This prompted Dondd to comment:

We have considered Dr. Barton'’ sletter again and we are advising Ottawathat aswe
have had some difficulty in connection with easements and alleged damage claims
for further compensation owing to flood conditions, that [sc] the method we will
follow from now onisoneof taking titletolands affected by water. This, | think, will
let us out of alot of grief.®

109 G.S.H. Barton, Deputy Minister, Department of Agriculture, to Charles Camsell, Deputy Minister,

Department of Mines and Resources, July 17, 1944, PFRA file 928/7R1, vol. 4 (ICC Documents, p. 668).

20 Charles Camsell, D eputy M inister, Department of M ines and Resources, to G.S.H. B arton, Deputy
Minister, Department of Agricuture, August 12,1944, NA, RG 10, vol. 7584, file6114-1, part1 (ICC Documents p.
670).

01 George Spence, Director of Rehabilitation, Department of Agriculture, to A.L. Stevenson, Deputy
Minister’s Office, Department of Agriculture, August 16, 1944, PFRA file 928/7R1, vol. 4 (ICC Documents, p. 671).

2 Registrar, Land Titles Office, Regigration District of Moosomin, to Land Ownership Investigator,
Department of Agriculture, August 17, 1944, PFRA file 928/7R1, vol. 2 (ICC Documents, p. 673).

208 R.F.B. Donald for Land Ownership Investigator, PFRA, Department of Agriculture, to A.J. Reece,
Agricultural Assigant, PFRA, Department of Agriculture, August 17,1944, PFRA file928/7R1, vol. 2 (ICC Documents,
p. 674).
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Spence made the same recommendation to Barton.?*
Eventudly, Stevenson met with lawyers in the Department of Justice to discuss Spence’'s

proposal to proted easements using caveats:

This morning | discussed the proposal contained in your memorandum with Mr.
Olmsted and Mr. Driedger of the Department of Justice. They assure me that as far
as registering the easement is concerned, it does not matter whether the land on
which the dam has been constructed and which is to serve as the “dominant
tenement” is under the control of the Department of Mines and Resources, as at
present, or the Department of Agriculture. It still remainsland which isthe property
of His Majesty the King in the right of Canada, and thatisall that isnecessary. Any
transfer which may be effected from one Department to the other would be for
administrative purposes only and would not affect thetitle. Wewill be gladto pursue
this matter further if you think thereis any additional information which you would
like to have concerning it.

Asto thetransfer of thelandsin question from the Department of Mines and
Resources to this Department, we are enclosing, for your information, a copy of an
exchange of letters between Dr. Barton and the Deputy Minister of Mines and
Resources. Perhaps you will not wish to proceed any further, in view of the opinion
of the officers of the Department of Justice referred to above?®

In view of this memorandum and the opinion of the Department of Justice, title to the dam sites on
Crooked and Round Lakes was not pursued further by the PFRA.

WATER CONTROL OPERATIONSTO 1970

After the construction of the damsin the Qu'Appelle Valley, they wereused and operated for their
intended purpose, which was primarily to store water for irrigation purposes. From time to time,
when periodic flooding inundated farm lands in the valley, the PFRA received complaints and
requests for compensation from farmers and Indians alike, but the responses typically attributed
much of the blametonatural conditions. For example, on May 31, 1943, the PFRA’ s Superintendent

204 George Spence, Director of Rehabilitation, D epartment of Agriculture, to G.S.H. Barton, Deputy

Minister, Department of Agriculture, August 17, 1944, PFRA file 928/7R1, vol. 2 (ICC Documents, p. 675).
25 A.L. Stevenson, Deputy Minister s Office, Department of Agriculture, toGeorge Spence, Director of
Rehabilitation, Department of Agriculture, October 18, 1944, PFRA file 928/7R1, vol. 4 (ICC Documents, p. 692).
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of Water Development, John Vallance, provided the following answer to farmer Charles J. Kallio
of Tantallon, Saskatchewan:

| have for acknowledgment your letter of May 26th in which you state your
dissatisfaction with the way this Department has handled the control of water at
Round and Crooked L akes.

Itisalittle difficult for usto see how the flooding in the Qu’ AppelleValley
thisyear wasentirely due to any negigence of ours. These records would show that
theflow of water in the Qu’ Appelle Valley during the spring of 1943 was one of the
highest on record and | am sure that if you have lived in thisvalley for any length of
time you will recall floods which have occurred there in previous years before any
dams or control works had been congtructed at any point in the va ley.

Thereis no doubt that if it were possibleto leave the lakes empty inthe fall
a certain amount of water from the spring runoff could be stored in them in the
spring. Unfortunately, no one can anticipate in the fall the amount of water which
will flow down the Qu’ Appelle Valey the following spring and as the purpose of
these storage worksisto store water from yearsof high runoff for usein yearswhen
thereisvery littleflow inthe Qu’ Appelle River, thedraining out of theselakesat any
time before we were assured of an adequate supply of water in the spring would
defeat this purpose.

It might be possible for usto let water out of these lakes early in the spring
before the spring floods commenced, when we were sure that there would be
sufficient water to refill them, but thisisthe only improvement that we believe could
be made in the operation of these projects.

For your information | have to advise you that both Round and Crooked
Lakes, as well as other lakes in the Qu' Appelle Vdley, werefilled far abovetheir
normal full supply level this spring and more flood water was placed in temporary
storage in these lakes than could ever have been done without our structures, even
though these lakes were supposedly full last fall. Round Lake was filled with an
additional three feet of water over itslevel last fall and Crooked Lake had over four
and one-half feet placed in it during the peak of spring runoff. If this had not been
donefloodsin thelower portion of theriver would have been even greater than they
were. Whileit ispossible that if Round and Crooked L akes had been entirely empty
somesdlight alleviation of flood conditionsinthe Qu’ Appelle River bel ow theselakes
might have occurred, | should like to point out that flood control in the Qu’ Appelle
River is the secondary purpose of these reservairs, their primary purpose being the
storage of water for drought years. Consequently, as previously mentioned, it is not
possiblefor usto empty theselakes until we can besurethat they will befilled again.

In view of the fact that we can prove to the satisfaction of any disinterested
body that the operation of the control structures at Round and Crooked Lakes did
nothing to cause additional flooding of lands above that which would have occurred
normally under this spring’s flood conditions, we do not believe that it would be
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possibleto consider the purchase of low lying landsin the Qu' Appelle Valley which
have undoubtedly been flooded in previous years of high runoff.

For your information we are fully avare of conditions as they were
throughout the entire length of the Qu’ Appelle VValley this spring aswe were ableto
havethisareaphotographed by the Royal Canadian Air Force at the peak of theflood
flow. We cannot agree that the flood conditions occurring in the Qu’ Appelle Valley
this year were brought about by the “negligence, carelessness and misjudgment of
those in chargeof P.F.R.A. projects’, asif necessary we can provethat any actions
of officials of this Department eased the flood conditionsinthe Qu’ Appelle Valley
rather than making them worse.®

Similar complaints were made in subsequert years, although in some years the objection was that,
rather than causing flooding, the dams were preventing lands from receiving sufficient supplies of
water. In some cases, individuals actually took matters in their own hands rather than simply
registering complaints. In early 1947, for example, when afish lock on the Round Lake dam had
frozen in place, afarmer by the name of John Soloshy chopped open the lock to release water and
permit himtowater hisstock.?”” Similarly, in 1968, amember of the Piapot Band constructed asmal
earth-fill dam acrosstheriver to gain accessto the Band' sland on the other side and to prevent the
flooding of Band haylands®

In the mid-1950s, the Qu’ Appelle Valley experienced a high precipitation cycle that led to
several yearsof flooding, culminating in the massiveinundation of 1955 and lesser, but still serious,
flooding in 1954, 1956, and other years. Property damage was extensive, but the PFRA continued

to deny itsown responsibility:

Flooding of the flat land in the Qu’ Appelle Valley would have occurred in
1955 whether there were control structures in the valley or not, the Prairie Farm
Rehabilitation Administration said in a report released for publication Saurday],
January 7, 1956].

206 John Vallance, Superintendent of W ater Development, PFRA, Department of Agriculture, to Charles
J. Kallio, M ay 31, 1943, PFRA file 928/7R1, vol. 2 (1CC D ocuments, pp. 639-40).

07 H.W. LaRocque, Agricultural Inspector, PFRA, Department of Agriculture, toGeorge Spence,Director
of Rehabilitation, Department of Agriculture, PFRA file 928/7R1, vol. 2 (ICC Documents, pp. 702-03).

208 Allan R. Guy, Minister in Charge, Saskatchewan Water Resources Commission, to Jean Chrétien,
Minister, Department of Indian A ffairs and Northern Dev elopment, September 18, 1969, DIAND file 675/8-4, vol. 1
(I1CC D ocuments, p. 758).
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Thereport was prepared by D.W. Kirk of the P.F.R.A. staff and summarized
the history of waer control inthe valley and particularly duringthe 1955 flood year.

There have been some criticismsfrom thosewith property inthevalley of the
manner in which the excess water was handled.

“It can be stated that the P.F.R.A. structures on Echo, Crooked and Round
|akes had no effect on the damage which thefloods caused thisyear,” the report said.
Reclamation of some of the areas may take several years.

According to the statement, the flood climaxed anine-year period beginning
in 1946 during which there was above normal precipitation. Water level sthroughout
the drainage basin had gradually risen until in the fall of 1954 the land could no
longer absorb further moistureand all the sloughs, pot-holes, and marshy areaswere
filled to over-flowing.

Thelakelevelsinthe Qu' Appellevalley also rose steadily until by 1954 they
had reached the highest record[ed] level since 1881.

“Recognizing the imminent flood danger, P.F.R.A. undertook to drain the
Qu’ Appellelakes as much as passible during thewinter 1954-55 sothat in the event
of a heavy runoff in the spring of 1955 storage would be available in the lakes to
assimilatesome of the excessflood waterswhich might beexpected,” thereport said.

“But thedraining processwas sl owed down and limited by thecapacity of the
natural drainage channel which was aflat grade and torturous meanders.”?*

In the late 1950s, the flooding conditions spurred the M uscowpetung and Piapot Bands to
pass Band Council Resolutions authorizing PFRA personnel to enter the reserves to study
channelization and other means of expediting river flows. Entry was for survey purposes only and
the PFRA was specifically precluded fromworks such asdredging or earth removal unlessthe Bands
had been consulted, had been shown exactly what was required, and had given their consent.*°

In 1960, the Piapot Band registered acomplaint that “ P.F.R.A. have flooded farm landsand

hay lands without ever obtaining permission to do so,” and asked to “be compensated or keep the

209 “P.F.RA.DeniesOnusfor Flood Damage,” Reginaleader-Post, January7, 1956, PFRA file 928/7Q2,
vol. 3 (ICC Documents, p. 715).

210 N.J. McLeod, Superintendent, File Hills-Qu’Appelle Indian Agency, Indian Affairs Branch,
Department of Citizenship and Immigration, to E.S. Jones, Regional Supervisor of Indian Agencies, Indian Affairs
Branch, Department of Citizenship and Immigration, July 12, 1956, DIA ND file 675/30-1, vol. 1 (ICC D ocuments, p.
720).
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water out off [sic] our Reserve.”?* It was the first of several such complaints by the Band. In an
internal memorandum, M.G. Jutras, Superintendent of the Fil e Hills-Qu’ Appd le Indian Agency,
acknowledged that channel clearing and irrigation work in the Lumsden area upstream from the
Piapot reserve “contributes to flooding but | doubt that it is the cause as | understand that these
conditions existed prior to the P.F.R.A. work.”#? Jutras maintained that the channelization work
should have continued through the Pigpot, Muscowpetung, and Pasquareserves, but itisnot entirely
clear from the evidence before the Commission in the present inquiry whether the benefits of
channelization would have outweighed its alleged drawbacks, such as increased erosion and
sedimentation.

In 1967, more flooding occurred and further complantsarose regarding the Echo L ake dam.
H.A. Matthews, who replaced Jutras as Superintendent of the Fil eHills-Qu’ Appd leindian Agency,
noted that the dam had been erected in response to drought conditionsin the 1930s. He continued:

Becauseof thedropinthelakelevel [inthe 1930g], it was possibleto harvest
hay and pasture cattle on land which was normally covered with water. TheP.F.R.A.
conducted a survey and determined that the mean level of Echo and Pasqua Lakes
was 1,571.5 feet above sea level. In 1942 a damn [sic] was constructed near Fort
Qu' Appelle which has resulted in the lakes being maintained at this level.

As a result of the lake being returned to its original level, some land,
approximately 160 acres on the Pasqua Reserve which had been used for cutting hay
and pasturing cattle, was covered with water. According to theP.F.R.A. engineers,
the lake has been maintained at the level it was in the years prior to the drought
period and at the level it was when the reserves were established.

Flooding al so occurson the Muscowpetung and Piapot Reserveswherewater
overflowsthe shallow river banks during the spring runoff and istrapped on the hay
lands. P.F.R.A. officids have made an exhaustive study of this problem and have
drawn up a comprehensive plan of dikes and channel improvements which is at
present being sudied by the Saskatchewan Provincial Government.??

21 Piapot Band, Petition to Indian Affairs Branch, Department of Citizenship and Immigration, August

14, 1960, DIAND file 675/8-4, vol. 1 (ICC Documents, p. 732).
22 M.G. Jutras, Superintendent, Fil eHills-Qu’' A ppelle IndianAgency, Indian AffairsBranch, Department
of Citizenship and Immigration, to Chief, Reserves and Trusts, Indian AffairsBranch, Department of Citizenship and
Immigration, November 7, 1960, DIAN D file 675/8-4, vol. 1 (ICC Documents, pp. 738-39).
a8 H.A. Matthews, Superintendent, File Hills-Qu’ Appelle Agency, Indian Affairs Branch, Department
of Citizenship and Immigration, to H.T. Vergette, Head, Land Surveys and Titles Section, Indian Affairs Branch,
Department of Citizenship and Immigration, July 27, 1967 (ICC Documents, p. 746).
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By the late 1960s, the Province of Saskatchewan had begun to assume more responsihility
for operating the control structures on the Qu’' Appelle River. Although the earlier practice of
lowering water levelsin the fall to permit thelndians to “ efficiently harvest their hay” had already
been discontinued by the PFRA *** steps were taken to warn bands of anticipated flooding so they
could remove machinery, grain, livestock, baled hay, and other property that might be damaged by
high waters*®

In December 1969, JJ. LeVert, Indian Affairs Regiond Director for Saskatchewan,
proposed the creation of a committee to “review ways and means of alleviating the [flooding]
problem [on the Qu’ Appelle River] as much as possible.” LeVert suggested that the committee
shouldincludeamember of the Piapot Band, the Superintendent of the FileHills-Qu’' Appellelndian
Agency, the Department’ sRegional Senior Resource Devel opment Officer, the Saskatchewan Water
Resources Commission’s Chief Engineer, and the PFRA’ s Regional Engineer.® Several meetings
of this Flood Control Committee were in fact held, and & one such meeting Piapot Chief Rose
Desjarlaisrai sed the question of compensati ng bandsfor flooding. Federal and provincial committee
members expressed no knowledge of compensation programs, but undertook to explore the
possibility within their respective governments?’ Assistant Deputy Minister J.B. Bergevin
eventually responded that periodic flooding in the Qu’' Appelle Valley was a problem of long

standing, attributable primarily to natural causes, and that “no compensation has been paid to any

214 R.B. Godwin, Chief, Hydrology Division, PFRA, Department of Regional Economic Expansion, to

G.T. Forsyth, Planning and Investigations Engineer, PFRA, Department of Regiond Economic Expansion, April 30,
1975, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 972).

215 See, for example, S.R. Blackwell, Assistant Director, Investigationand Planning Branch, Saskatchewan
Water Resources Commission, to Resource Development Division, Indian Affairs Branch, Department of Indian Affairs
and Northern Development, September 25, 1968, DIAND file675/8-4, vol. 1 (ICC Documents, p. 750); N.J. Bowering,
Acting Superintendent of Economic Development, Touchwood File Hills Qu’ Appelle District, Department of Indian
Affairsand Northern Development, to Chief Rose Desjarlais, Piapot Band, September 27, 1971, DIAND file 675/8-4,
vol. 2 (ICCDocuments, p. 837); N .J. Bowering, Junior D evelopment Officer, T ouchwood File HillsQu' A ppelleDistrict,
Department of Indian and Northern Affairs, to Stanley Pasqua, Chief, Pasqua Band, Patrick Fourhorns, Chief, Piapot
Band, David Benjoe, Chief, Muscowpetung Band, and Alex Buffalo, Chief, Standing Buffalo Band, April 4, 1974,
DIAND file 675/8-4, vol. 3 (ICC Documents, p. 933A).

216 JJ. LeVert, Regional Director, Saskatchewan, Department of Indian Affairs and Northern
Development, to Chief Rose Desjarlais, Piapot Band, December 15, 1969, DIAN D file 675/8-4, vol. 1 (ICC Documents,
pp. 769-70).

a7 Minutes, Flood Control Committee Meeting, February 11, 1970, PFRA file 928/7Q2, vol. 9 (ICC
Documents, p. 773).
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land holder in the Valley because of flooding.” He added that Saskatchewan’'s Department of
Agriculture was undertaking steps to devise a system of water control measures to alleviate the
conditions that had caused losses suffered in the past by the valley’ s inhabitants.?*®

Meanwhile, as the process of transferring control of Qu’ Appelle River operations from the
federal government to the province continued, the question of title to the dam sitesat Crooked and
Round L akes—and how title could be conveyed — resurfaced. C.J. Peterson, Head of Indian Affairs
Land Section, reported with regard to the Round Lake Dam:

[t appears the Department of Indian Affairs was compensated for the Indian lands
affected. However, the administration and control of thisland was not transferred to
PFRA and it might bedesirable to request it.?*°

However, in anoteto file, the PFRA’ s Assistant Regional Engineer, J.G.S. McMorine, commented

that transferring title from Indian Affairs might be premature

Sincel believeitisintended that ownership and control of all the Qu' AppelleValley
damswill be relinquished to the Saskatchewan Water Resources Commissionin the
fairly near future, it would seem pointlessfor P.F.R.A. findly (after 28 years) to
arrange for the title to this land to be put in the name dof this Department.

It would seem reasonable that title should be obtained by the new owner at
the time the transfer of the property ismade. . . .

(Sincethe Indian Affairs Branch has got along O.K. with the situation for 28
years, they shouldn’t mind waiting another year or two.)*®

Chief Engineer J.G. Watson conveyed this position to Indian Affairs on June 8, 1970

28 J.B.Bergevin, Assistant Deputy Minister (Indian and Eskimo Affairs), Department of Indian Affairs

and Northern Development, to Chief Rose Desjarlais, Piapot Indian Band, August 19, 1970, DIAN D file 675/8-4, vol.
2 (ICC Documents, p. 815).

219 C.J. Peterson, Head, Land Section, PFRA, Department of Regional Economic Expansion, to JG.S.
McMorine, Assistant Regional Engineer, PFRA, Department of Regional Economic Expansion, May 15, 1970, PFRA
file 928/7R 1, vol. 4 (ICC Documents, p. 792).

20 Notetofile, J.G.S. M cMorine, Assistant Regional Engineer, PFRA, Department of Regional Economic
Expansion, May 25, 1970, PFRA file 928/7R1, vol. 4 (ICC Documents, p. 799).

2 J.G.Watson, Chief Engineer, Western Region, Department of Regiona Economic Expanson, to C.A.
Artibise, Acting District Supervisor, Yorkton District, Department of Indian A ffairs and Northern Dev elopment, June
8, 1970, DIAND file 673/30-4-71, vol. 1 (ICC Documents, pp. 802-03).



84 Indian Claims Commission

EFFecTsoF THE QU'APPELLE RIVER DAMS
Before continuing with the chronol ogy leading up to the 1977 settlements between the PFRA and
the Muscowpetung, Pasgqua, and Standing Buffalo Bands we will briefly document part of the
impact of the dams at Echo, Crooked, and Round L akes as described by membersof the Bands and
some of the expertswho were retained to study theimpact of those control structures.

In hisoral submissions, counsel for the First Nations referred to the following excerpt from
the testimony of Alex Wolfe of the Sakimay First Nation about conditions prior to the erection of
the dams:

And the people throughout this reserve here, and across the lake they made their
living by hauling wood, selling hay, and at thistime of the year, selling the different
kinds of berries that we find here, like the Saskatoons, the choke-cherries, the
cranberries, and this sort of thing. The people here at that time did not receive cash
for what they produced, it was in trade, like eggs, butter, cream, potatoes, maybe a
guarter for the old man so he could buy tobacco, and that was the same there asit is
-- asit was here That's how our old people made aliving in those years.

Similarly, in a statutory declaration, George Ponicappo of Sakimay stated:

Beforethe damswere built people made hay in the valley. Treesgrew right up to the
river. The people used to make pickets from the trees along the valley. They then
could sell these picketsto make aliving. We used to be able to hunt rabbits and fish.
We used to trap muskrats. Therewere mapletreesinthevalley. People used to make
maple syrup. There used to be a camping place where the bridge used to be.??®

David Obey of the Pasqua First Nation observed:

And alongthevalley, all the people, there was quite afew of the band members used
toliveaongthevdley, right from one end to theother, from the west to the east, and
therewas alot of livestock at the time, as far as | could remember. There was alot
of cattle and horses here. It seemed like everybody on the resave owned these
animals, not just one person. They shared quite a bit with the things that they were
doing. If therewas any hard timesthey made dealson their own with the peoplefrom
acrossthelakes. It wasn’t only wood or anything like that, it was everything, it’ stoo

22 ICC Transcript, September 18, 1996, pp. 55-56 (Alex Wolfe).

= Statutory Declaration of George Ponicappo of Sakimay Indian Reserve No. 74, April 10, 1997, p. 1

(ICC Exhibit 35A).
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numerous for me to mention, but | could just mention a few things. Like there's
wood, there’ spickets, and there' shay, sometimesthey’ dtradefor grain. Likeit’ sjust
more or less of asurviva deal they were going through.”

When asked whether people lived in the valley only at certain times of the year, he answered:

They lived thereyear round. Most of themlived there year round. The onesthat were
farming had to come up top of the hills. See there was, like there was maybe just
temporary buildings set up for themselves. Just like more or less of ashelter, just to
survive, for the spring, right through the summer. But all thepeoplelived along the
vd leys there becauseit was a better place for them. Therewas not only the treesand
the grass, what I’ m talking about, there was alot of environment in there that the
people used along that valley. See there was a lot of herbs in those days that they
picked off the earth in order for the people to be healthy.*

Lawrence Stevenson of Pasqua stated:

Now why | say this, or theway | expressit isthis, that in the winter monthsmost of
our Native peoplelivedinthevalley for water, for fish, for all kinds of waysto make
their living. Now the hay meadows that we had in both this reserve and the
Muscowpetung, there was quite an agreement with them, that they went on share
basis either through work or through compensation of monies.??®

Earl Cappo of the Muscowpetung First Nation offered the following remarksregarding the impact
of the Echo Lake dam on water quality and haying:

But | went to school for seven yearsand | comeout, and everything was so different,
lots of water, no hay, no trees, nothing. Then | quit school when | was 15-and-a-half-
year old, didn’t go back to L ebret. And there | noticed all thesethingsgetting dry and
no hay, nothing. So then | noticed that dam coming through there, | was wondering
what is going on, there' s no natural flow of water there, they were building adam
acrossthere, cutting off all the cornersand putting them straight through, and | don’t
know what is going on. And | asked my dad, | said, “What’s going on dad?’ Well,
he said, “They re making a swimming pool for you boys to swim in,” he says.

24 ICC Transcript, October 2, 1996, p. 18 (David Obey).
2 ICC Transcript, October 2, 1996, pp. 24-25 (D avid Obey).

2% ICC Transcript, October 2, 1996, p. 71 (Lawrence Stevenson).
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Because we used to be in the river, and that water was clean and we were able to
swiminthereand do everything. In them days theriver was nice and clear, but today
it'sall -- I don’t know what’ sin there, muck, | guess. So | remember we used to sdl
hay, even haul it into Reginawith the horses, sell hay for exhibiti on and everythi ng,
our groceries. All of asudden that went, nothing, nosales, nothing. Sowereally dd
live off the land on the reserve and everything was pretty good in them days. Now
today everythingisall dried out. We used to cut pickets along the river, everything,
red ly. But now there's nothing at all there, can’'t do nothing with the water. So |
don’t really know. | miss those days though, it was nice.”’

In short, the economies of the Qu Appelle Valley First Nations before 1940 featured
considerablereliance on activitiesand resourcesintheval ley bottom, including nati ve hay, timber,
beaver, muskrat, deer, beries, maple sugar, and important cultural and medicinal herbs and
vegetation such as sweetgrass and senega root. The water in the river system itself was also
fundamental to the Bands existence, not only for domestic purposes but aso for fishing,
stockwatering, and the natural irrigation it provided by means of seasonal flooding of low-lying
lands. Lower water levels also permitted Band members to cross the river to access hay and other
resources on both sides. Hay and water were particularly important to those individuals who raised
cattleonthereserves, but several of thereserves* devel oped a strong attachment to economic, social
and cultural activities based on theriver habitat.”*® The valley provided more than mere economic
sustenance: it represented away of life.

The testimony of the elders speaks eloquently to the consequences of flooding and other
factorson thisway of life. Marie Kaye of the Sakimay First Nation described the importance of the
Qu'Appelle Valley to her as achild and the changes brought about by the flooding:

There came atime when | remember my grandmother, we went to the river with my
grandfather, and they wanted to catch fish. My grandmother, we brought these fish
back, she cleaned them and she cut them in strips and she dried them. These fish
went in a bag and they got hung out in the shed. The berries along the river were
choke-cherries, Saskatoons, high-bush cranberries, and there was alittle red berry
that grew on grey trees, those were called buffalo berries, and there was black

21 ICC Transcript, October 3, 1996, pp. 42-43 (Earl Cappo).

28 James C. MacPherson Consultants Ltd., “The Qu'Appelle Subsidiary Agreement: Bands

Perspectives,” March 1984, p. 4-34 (ICC Exhibit 4).
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currantsand there was gooseberries, al so there werehazelnuts. These are things that
we gathered along the river, not to mention the maple sugar trees which my
grandmother and grandfather hauled sap from. They made maple sugar and they
made maple syrup. All of these things are gone. After the flood wate killed,
drowned, you nameit, whatever they gave the fancy name what happened to these
trees. It hit us hard because out of our food, what we' d stored for the winter, alot of
the berries and the rest of the stuff were gone, we had to then travel to the top of the
hill to go and pick these berries, which my grandmather always said didn’t taste as
good as the ones by theriver.?

Henry Delorme spoke of the loss to the Cowessess First Nation, of which heis amember:

Landissacred to us Indian people. We get our medicine, maple syrup. Trapping was
away of lifeall along therivers. The dam flooding caused the trees and plantsto die,
and thewild lifeto deteriorate. Under thetreaty we received gatheringplaces, which
meant fishing lakes, haying, et cetera. . .. Land wasflooded whilel wasinresidential
school. Thewholeland in the valley was a big lake. Thiswas because of the dam on
the east end of Round Lake. Similarly, the dam on the east of Crooked L ake caused
flooding on Sakimay and Shesheep. | used to go therewith my grandmother and visit
our relationswho were camped along the lakeand river fishing and trapping. We had
to move to higher ground due to rise of the water.?°

Raymond Acoose of Sakimay testified:

First of all, | guess before the dam was built our people used to cross the river, the
west end of the l&ke. At that time thewater was, say, two to four feet deep because
you were able to cross that river with the wagonsand team. And our people used to
make hay down there. They made tons of hay. . . . [O]ur people used to live in that
area. George Ponicapo’ s[sic] grandfather lived in that areayear round. He had built
a house there, | suppose maybe George told you some of his story about his
grandfather. He had like cattle, he pastured them just across theriver there, and our
peopleusedtolive off that land down there. They sold hay, they sold pickets, and our
old people even then used to have their ceremonies down there, like spiritual
gatherings at times, you know. There was a lot of things that happened after the
floods. After that dam was built therewas |ess communi cating with our own people
acrossthat river. We didn't get to see one another as often as we did before. Also,
that some of the animals that they used to trap down there had disappeared. Like

2 ICC Transcript, September 18, 1996, p. 66 (M arie Kaye).

0 ICC Transcript, September 18, 1996, p. 50 (H enry Delorme).
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mink, beaver and muskrats, and al so that some of the trees down there that what was
there was drowned out. Some of the people from the south side used to come on the
north side to chop wood, pickets. After the floods they couldn’t do that, and some of
our elders whenever they wanted to visit our people on the south side here, you
know, it wasjust a short digance from them to crosstheriver, and they wereon the
south side, but after that they could no longer do that because they had to go quitea
few miles around.®*

Pasqua’s Raymond Gordon commented on how fl ooding had forced people to | eave the va ley:

| can’t remember away back in the * 20s and the teens, but | can remember back in
the*30swhen that land wasused. Therewasn’t hardly anybody living up here onthis
reservation [on the bench], everybody was found living in the valley. And alot of
these people here know that. The peoplelivedinthevalley because they fished down
there and like Stanley was talking about, they fished, the fish was good; today you
can't eat that fish. And in the hills there was rabbits there was deers. They made a
good living down in that place. And | believe Lawrence Stevenson can verify tha,
there was nobody living, hardly anybody, up here, they weredl in the va ley.

And since they flooded that land and since they did this, you don’'t see
anybody down there now because you can’t eat that fish. The ducksor whatever, the
natural habitat, you don’t find it around there any more.?*

Susan Y uzicappi of Standing Buffdo described the loss of haylands and trap lines:

Theonly thing | remember islike camping & this marsh across Muskowpetung [sic]
land [likely IR 80B]. But at that time nobody ever told me that it bdonged to
Muskowpetung [sic] or if it was Standing Buffalo. Nobody said anything, we just
went and cut hay from 1935 to ‘ 39 we cut hay there. But we didn’t go back after the
flooding and all that, you know. But | know there was alot of trapping lines on the
valley beforethat, before the floods, because | know my husband used to come down
and trap muskrats and that, like. But after the flood there was nothing. Mostly just
snakes, you walk by the river there, and the lake and that, there was lots of snakes
after the fl ooding.?*®

Finally, George Ponicappo recounted the impact of the changesin the valley to his people:

=1 ICC Transcript, September 18, 1996, pp. 74-76 (Raymond Acoose).
22 ICC Transcript, October 2, 1996, pp. 57-58 (Raymond Gordon).

= ICC Transcript, April 4, 1997, pp. 16-17 (Susan Y uzicappi).
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Theflooding hurt all of the Sakimay Band. Our landsin the valley wereflooded. The
peopleused to have campsall over thevalley inthesummer. Today you cannot camp
there. Y ou cannot go therein acar in summer. There used to be alot of ducksin the
vd ley. Theareathat we used to hunt ducksisnow flooded. Theflooding affected the
ability of the people on the reserve to make aliving. The flooding hurt the farming,
hunting and trapping. It destroyed cabins along the lake shore. The mapletrees died
and the maple syrup industry was destroyed. We had sweet grass and berriesin the
va ley, today al that is gone. | went to the valley and | could not find one stick of
sweet grass. Theberriesand the black currantsare all gone. People used to sell them.
We used roots to make medicine. Now the roots are all under water. . . .

The flooding damaged the trees. Thetreesthat are |t are al dry and dead.
In summer it is not green like it used to be.

The valley was a gathering place. It was important to the socia life on the
reserve. People would gather together intheva ley. Theold peoplewould sit and tell
stories. They would pass on the stories. The old people would visit. There were
camps where people would help each other make hay for the winter. People used to
work together. There was a lot of cooperation. We would have celebrations in the
valey. | remember that as akid we had lots of fun alongthe river. We usedto have
races. There used to be sweats adong the river. Now you cannot go to the area tha
these activities [took] place becauseit is flooded.

Thewater itself isnot asgood asit used tobe. We used to be ableto drink the
water. We used to swim in the water. Now you cannot drink the water. Y ou cannot
even swim in it because of the pollution. We used to be able to ice fish. Now we
cannot fish. Y ou used to be able to see the bottom. Not anymore?**

These comments by Band members are echoed in the studies undertaken by expertsretained
on behalf of the First Nations to study the damages caused by the PFRA damsin the Qu' Appelle
Valey. Unfortunately, most of this evidence is some 15 years old because, for financial and other
reasons, the flooding clam of the QVIDA First Nations has languished since the mid-1980s.
However, certain aspects of these opinions appear to remain valid in light of current circumstances,
and counsel for Canada did not challenge them.

D. Cameron and JW. Hammassessed the degree of soil degradation caused by thefl ooding,

which they measured using soil salinity as the indicator:

z4 Statutory Declaration of George Ponicappo of Sakimay Indian Reserve No. 74, April 10, 1997, pp.

1-2 (ICC Exhibit 35A).
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The degree of soil degradation due to flooding is directly rdated to the total
salt content of the soil. In other words, we have used salinity as our indicator or
“yardstick” to measure soil degradation due to flooding. The extent of soil
degradation due to flooding is correlated with the extent, frequency, and duration of
flooding. Over a period of time, land use tends to be a direct indicator of flooding
characteristics. . . . Soil salinity tends to be most severein the flood-pronelands. . . .

According to our measured areas [for the four western Indian reservesinthe
Qu'Appelle Valley] there are atotal of 847 acres (11% of the valley land area [of
7,765 acreg]) that are permanently flooded due to raised lake levels. There are
another 788 acres (10%) that are semi-permanently flooded and basically unusuable
[sic] for agricultural production. Approximately 2,686 acres (34%) of thevalley land
ismoderatey to severely degraded due to frequent flooding. Thisland is generally
used for pasture and hayland, although some of it appears to be abandoned because
of the high salinity. . ..

Approximately 293 acres (4%) of land that was flooded by the 1969 floods
did not appear to have any evidence of degradation. In years of higher flood waters,
this estimate would increase. A large portion (40%) of the land did not appear to be
flooded and would generally not be af fected by infrequent, short duration flooding.

Thetotal valley land area occupied by the [four eastern] Reserves amounted
t0 6,506 acresof which 578 acres (9%) wereclassified as either permanently or semi-
permanently flooded. According to our “yardstick” of soil degradation (whichisthe
salinityindex) therewereonly 451 acres (7%) of severelydegraded soil swhich occur
in Sakimay and Shesheep. Approximately, 1,560 acres of flooded land (24%) were
moderately degraded while 911 acres (14%) wereflooded, but showed local evidence
of salinity degradation. A total of 3,006 acres (46%) were not flooded according to
the 1969 flood lines

Thewestern and eastern Resaves show some distinct differencesin termsof
flood degradation with the western Reserves showing more intense and more acres
of degraded land. In the western Reserves 21% of the land base has been lost dueto
permanent or semi-permanent flooding whileonly 9% has been permanentlylost in
the eastern Reserves. Smilarly, 24% of the land base was severely degraded in the
western Reserves while only 7% was severely degraded in the eastern Reserves. It
was estimated that 24% of the land base in the eastern Reserves was moderately
degraded while 10% was moderately degraded in the western Reserves. In the
Western Reserves about 45% of the land areadid not appear to be affected by floods,
whilein the eastern Reserves about 60% of the land area was generally not affected
by floods?*

25 D. Cameron, Normac Consultants and J.W. Hamm, darWall Consultants, “A Study on the Degree of

Soil Degradation Due to Flooding in the Eight(8) Indian Reservationsinthe Qu’ Appelle Valley,” November 1981, pp.
73-77 (ICC Exhibit 3, tab 5).
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In summary, Cameron and Hamm viewed the affected areas of the valley as bang more than just
those permanently or semi-permanently flooded. However, it isimportant to recognize that factors
other than the three dams at issue in these proceedings must also have been at work to cause these
effects, asisapparent from the statistical datarelating to salinity on the Piapot reserve. Theevidence
before this Commission isthat flooding on the Piapot reserve, whileperhaps due to other damsand
conveyancing works along the Qu’ Appelle River, cannot be caused by any of the dams on Echo,
Crooked, or Round L akes, sincethefull supply levels of these structures are at el evations below the
lowest river banks on the Piapot reserve.

David M. Hatch was commissioned by QVIDA tostudy theimpact on floraand faunain the
Qu’ AppelleValley caused by floodingon thereservesresulting from theconstruction of damsinthe
river. He reported that, before the dams were built, “virtually all of the land adjacent to the
Qu' AppelleRiver inthevalley wasfringed by treesand shrubs.” After an examination of thesesites,
he found that these areas had trees in the 1940s “but no longer do.” He added:

These trees had been able to withstand periodic flooding over countless decades of
years [sic] prior to the construction of the dams, however once the dams were
constructed floods became mudch more frequent and some more prolonged. This
meant that the trees stood in water for long periods of time and conssquently
suffocated due to lack of sufficient oxygen reaching their roots. Some denuded tree
trunks still stand, however the vast majority of these have been washed away by
repeated flooding.>*

In Hatch’s opinion, no species of trees or plants had been eradicated due to flooding, but some
species—notably Manitoba maple, American elm, andash trees, and Saskatoon berry, chokecherry,

and pincherry shrubs—had been dramatically reduced in number andlargely replaced by grasses. He
alsofound that nutrient-rich grasses* have been replaced by saline plantswhich are of minimal value

asafood for cattle,” resulting in areduction of cattle production as asource of income.”®” The loss

2% David R.M. Hatch, David R.M. Hatch & Associates, “A Study on the Impact to the Floraand Fauna

of the Flooding in the Eight (8) Indian Reservations in the Qu’ Appelle Valley,” March 1982, pp. 1-2 (ICC Exhibit 3,
tab 6).

=7 David R.M.Hatch, David R.M. Hatch & Assodates, “A Study on the Impact to the Flora and Fauna
of the Flooding in the Eight (8) Indian Reservaionsin the Qu’Appelle Valley,” March 1982, pp. 2 and 6 (ICC Exhibit
3, tab 6).
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of trees as shelter and berries as food resulted in the decline of the white-tailed deer and coyotes,
both sources of food supply for the Bands. Muskrat and beaver left owing to the decline in small
shrubs and the unstable river bank, which made it difficult to maintain dens. The dams have also
widened and deepened theriver, leading to prolonged flooding and theinability of theIndianstoford
theriver asthey had previously done® Hatch concludedthat returning the floor of the Qu Appelle
Valley to its formerly productive state “would require a great ... expenditure of money and a
tremendous length of time,” although he doubted whether it could be economically justified.”*

At least one consultant retained by QVIDA recognized that factors beyond thedamsat Echo,
Crooked, and Round L akes contributed to theproblemscurrently faced by the Fi rst Nations, although
it must be emphasized that the foregoing effects of the dams on the reserves were not ignored or
downplayed. James C. MacPherson commented that declines in the agricultural economies were
compounded by successive wet seasons in the 1960s and 1970s, and by increased flows in the
Qu’ AppelleRiver resulting from upstream water management and higher volumes of water >*° He
added that the trend away from a “smaller, more labour intensive pattern of farming” common on
the reserves, and towards an “inaeasingly mechanized, larger capital intensive farm unit,” further
reinforced the “shift from a viable transitional economy in the valley to a very marginal economic
base on the bench” above the vdley." It seems self-evident to the Commission that, with
developments in technology that have effedively put an end to large-scale use of horse-drawn
wagons for transport and wood as a heating fuel, the primary urban markes for the reserve
economiesin thefirst half of thiscentury have largely disappeared. Clayton Cyr of the Pasqua First

Nation appeared to recognize a certain inevitability in this trend:

28 David R.M.Hatch, David R.M. Hatch & Assodates, “A Study on the Impact to the Flora and Fauna

of the Flooding in the Eight (8) Indian Reservations inthe Qu’ Appelle Valley,” March 1982, pp. 3-4 (ICC Exhibit 3,
tab 6).

29 David R.M.Hatch, David R.M.Hatch & Associates, “A Study on the Impact to the Flora and Fauna
of the Hooding inthe Eight (8) Indian Reservationsin the Qu'Appelle Valley,” March 1982, pp. 8-9 (ICC Exhibit 3,
tab 6).

240 James C. MacPherson Conaultants Ltd., “The Qu'Appelle Subsidiary Agreement: Bands
Perspectives,” March 1984, pp. 4-11 (ICC Exhibit 4).

241 James C. MacPherson Consultants Ltd., “The Qu'Appelle Subsidiary Agreement: Bands
Perspectives,” March 1984, pp. 4-17 (ICC Exhibit 4).
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Y ou know, like even this afternoon, I’ ve been sitting here listening to losing a way
of life. Wewould have lost that through time anyway, you know. . . . | know | raised
cattleand horses and the amount of land that we lost down there, I’ d be hard pressed
to put up enough hay to feed them for the winter, because | need 250 round bdes,
1,500-pound round bal esto put my animal sthrough thewinter. Y ouknow, whenyou
livein arealistic world you have to look at these things. But you also have to ook
at what you lost over time, you know. Likewe did not, wedid not lose away of life,
likel said, wewould havelost it anyway.?*

Hand in hand with these devel oppmentswasthe* dissati sfaction with Reserve conditions, particul arly
housing and lack of employment,” expressed by members of the QVIDA HFrst Nations. Some
migrated away from the reserves, while others increasingly came to depend on sodal assistance

commencing in the 1950s.24

THE BAND CouNciL REsoLUTIONS OF 1977

Discovery of the Failureto Compensate M uscowpetung and Pasqua

In the early 1970s, claims activity by Indian bands increased as devel opments in technology and
changes in government policy simplified the process of developing claims. The Commission has
already commented on this phenomenon initsreport on with the treaty land entitlement claim of the

Kawacatoose First Nation:

[B]efore records were readily available on microfilm and computersin the 1970s, it
wasdifficult for aband to research atreaty land entitlement case. M ost of therecords
were availableonly in Ottawa, and, with funding difficult to obtain, the expense of
research made the cost of developing a claim prohibitive.

Thesebarriersto claim devel opment started to comedownintheearly 1970s,
particularly following Canada’ s confirmation in the 1973 Satement on Claims of
Indian and Inuit People that it “recognized two broad classes of native claims —
‘comprehensive claims': those claims which are based on the notion of aboriginal
title; and * specific claims': those claimswhich arebased on lawful obligations.” The

22 ICC Transcript, October 2, 1996, pp. 119-20 (Clayton Cyr).

28 James C. MacPherson Consultants Ltd., “The Qu'Appelle Subsidiary Agreement: Bands'

Perspectives,” March 1984, pp. 4-18, 4-23 (ICC Exhibit 4).
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commitment of funds by government and, in some cases, by non-government
organizations and band councils further enhanced claim activity.**

It was perhapsinevitablein this climate of increased awareness and funding that an inquiry
would eventually be madeinto the failure to compensate the M uscowpetung and Pasqua Bands for
those portions of their reserve lands flooded by the Echo Lake dam. In fact, Indian Affairs already
had some inkling of the problem. In 1968, in response to arequest from Surveyor Genega R.
Thistlethwaite of the federal Department of Energy, Mines and Resources for information about
flooding on the Muscowpetung reserve, H.T. Vergette, Head of Indian Affairs Land Surveys and
Titles Section, had replied:

In 1941 the Federa Department of Agriculture proposed the establishment of a
system of irrigation and storage reservoirs in the Qu’ Appelle River valey which
would have resulted in the flooding of some land on the Muscowpetung and Pasqua
Reserves. However, we have found nothing in our recordsto indicatethat any reserve
land wastaken for this purpose or of any compensation having been paid to theBand
in this connection.*®

It gppear sthat nothing f urther came of this inquiry.

Four years later, however, Lumsden MLA Gary Lane was approached by M uscowpetung
Chief Dave Benjoe to inquire into a number of issues on the Band’ sbehalf, including the question
of whether the Band and the neighbouring Pasqua Band had ever been paid for the flooding rights
obtained by the federal government in the early 1940s. Lan€' s inquiry on September 6, 1972*° to
Jean Chrétien, the Minider of Indian Affairs and Northern Development, prompted a fruitless
investigation by J.G. Watson, who by then had been made Director of the PFRA:

24 Indian Claims Commission, Kawacatoose First Nation Report on Treaty Land Entitlement Inquiry

(Ottawa, March 1996), (1996) 5 |CCP 73 at 125-26.

5 H.T. Vergette, Head, Land Surveys and Titles Section, Department of Indian Affairsand Northern
Development, to R. Thistiethwaite, Surveyor General, L egal Surveys and Aeronautical Charts Division, Department of
Energy, M ines and Resources, A ugust 21, 1968, DIA ND file 675/30-2-80, vol. 1 (ICC Documents, p. 747).

246 Gary Lane, MLA, Lumsden Constituency, Province of Saskatchewan, to Jean Chrétien, Minister,
Department of Indian Affairs and Northern Development, September 6, 1972, DIAND file 675/8-4, vol. [2] (ICC
Documents, pp. 840-41).
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Thefile indicates that the matter was discussed withthe Director of Indian Affairs,
Department of Mines and Resources, and at that time that Department estimated the
value of the damagesto be $4,800 on the M uscowpetung Reserve and $3,250 on the
Pasgua Reserve. Our files however do not show that compensation was ever made
[sic] and wedo not appear to havetitleto or an easement over thisproperty. However
with the considerably better hydrolog c information now available to us we believe
that the effect of the construction of thisdam on the water level sand flooding would
be considerably less than was estimated at the time of the construction.?*’

On receipt of thisinformation, Vergette advised the Indian Affairs Departmental Secretariat that,
since areas of the Muscowpetung reservehad been flooded by the Echo Lake dam, “this Department
will be approaching PFRA with aview to obtaining compensation for the Muscowpetung Band.”**

Lane was similarly informed.?*

On February 23, 1973, P.B. Lesaux, Director of the Indian-Eskimo Economic Devel opment
Branch of Indian Affairs, finally brought the matter up with Watson:

In1943 P.F.R.A. completed construction of the Echo Lakewater storage dam,
the contract for the construction being authorized by P.C. 7900 dated September 3,
1942. The dam affected the water level of the lake bordering Muscowpetung Indian
Reserve No. 80 and the Pasgua I ndian Reserve No. 79. The Muscowpetung Band has
recently made inquiries as to the amount of compensation paid by P.F.R.A. for the
loss of Indian reserve lands; however, a review of our records has indicated no
authority or agreement for such flooding by P.F.R.A., nor isthere any evidencethat
compensation was paid to this Department for the benefit of the Indian Bands
concerned.

In aletter dated November 1, 1972 (your file reference 928/7E4) Mr. R.A.
Letilley, Western Region, DREE, indicated that the Department of Regional
Economic Expansion, as well, had not been able to locate any record of such an

247 J.G.Watson, Director, PFRA, Department of Regional Economic Expansion,to R.A.Letilley, Western

Region, Departm ent of Regional Economic Ex pansion, September 27, 1942, PFRA file 928/7 E4, vol. 4 (ICC Documents,
p. 843).

248 H.T. Vergette, Chief, Lands Division, Department of Indian and Northern Affairs, to Departmental

Secretariat, Department of Indian and Northern Affairs, November 14, 1972, DIAND file 675/8-4, vol. [2] (ICC
Documents, p. 849).

249 Russell C. Moses, Special Assistant, Departmental Secretariat, Department of Indian and Northern

Affairs, to Gary Lane, MLA, Government of Saskatchewan, November 22, 1972, DIAND file 675/8-4, vol. [2] (ICC
Documents, p. 850).
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agreement bel ng made or compensation paid. A ccordingly, it appears that the Band
has alegitimate claim for monetary compensation, or for landsin exchangefor those
that were flooded.

In view of the abovel would appreciate your arranging for officers of your
department to meet with representatives of the Muscowpetung and Pasqua Bandsto
reach amutual setlement of this clam.?°

OnMarch 1, 1973, incoming PFRA Director W.B. Thomson responded that, sinceit was 30
yearssince the Echo Lake dam had beenbuilt, it would take the PFRA sometimeto searchitsfiles
and assessthe effect of the works. In particular, he noted that, because the Pasqua L ake project on
which Fetterly based his estimate of damages had been éandoned in favour of the dam on Echo
Lakewithitslower full supply level, “theflooded acresreferred to [in Fetterly’ sreport] . . . must be
considerably greater than what has actually occurred.” Thomson neverthel ess committed the PFRA
to undertake studies to determine the effect of the structure on Indian lands and to contact Indian
Affairs with the results.?!

Within the month, R.B. Godwin, Chief of the PFRA’s Hydrology Division, reported three

findingsto Planning and Investigations Engineer W.M. Berry:

1. Theaveragelevel of PasqualL akeisfrom 1to 1.5feet higher thanit wasprior
to construction of the Echo Lake control structure.

2. The new control structure has almost no &fect on flood flows in high-flow
years.
3. The greatest difference in lake levels occur in the fall of each year [i.e,

haying time] when the new Echo Lake control structureis closed to control
the levels of both Echo and Pasqua L ake.*?

20 P.B. Lesaux, Director, Indian-Eskimo Economic Development Branch, Department of Indian and

Northern Affairs, to J.G. Watson, Director, PFRA , Department of Regional Economic Expansion, February 23,1973,
DIAND file F-4320-9, vol. 1 (ICC Documents p. 852). Emphasis added.

21 W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion, to P.B. Lesaux,
Director, Indian-Eskimo Economic Development B ranch, Department of Indian and Northem Affairs, March 1,1973,
DIAND file 675/8-4, vol. 3 (ICC Documents, p. 854).

2 R.B. Godwin, Chief, Hydrology Division, PFRA, Department of Regional Economic Expansion, to
W.M. Berry, Planning and Investigations Engineer, PFRA, Department of Regional Economic Expansion, March 23,
1973, PFRA file 928/7Q2, vol. 10 (ICC Documents, p. 861).
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Berry relayed thisinformation to Thamson, adding that the structure had been operatedto maintain
awater level of 1571.5, or six incheshigher than orignally planned. He also noted that the structure
increased the duration of flooding at lower water levels.®? In a separate memorandum, Regional
Engineer G.T. Forsyth estimated “ avertical range of 2.2 feet within which haying has been adversely
affected” by the erection of the dam, which translated into flooded areas of 60 ecres on the Pasqua
reserve and 560 acres on the Muscowpetung reserve. However, he added:

The effects of the operation of the Echo Lake Structure on these Reserves cannot
have been entirely harmful. Certain beneficial effects must have been experienced
including:

a) Increased productivity from lands subject to some limited flooding, which,
without the structure, would have received none.

b) Increasedfish production asaresult of greatly improved spawning conditions
associated with sustained higher lake levels. . . .

C) Improved nesting conditions for and productivity of water fowl, also related
to more stable water levels.

d) Enhancement of the value of Indian lands adjacent to the lake-shore due to
relatively more constant water levels?*

With this datain hand, the PFRA was ready to commence negotiations. In asking Berry on
April 10, 1973, to calculate a confidential settlement figure for bargaining purposes, Thomson
suggested a cash settlement “representing the present value of future and past annual losses to the
Bands,” using the discounted value of native hay asthe basisfor evduating “the net annual income

lost per year.”?*

3 W.M. Berry, Planning and Investigations Engineer, PFRA, Department of Regional Economic

Expansion, to W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion, March 27, 1973, PFRA
file 928/7E4, vol. 4 (ICC Documents, pp. 867-68).

24 G.T. Forsyth, Regional Engineer, PFRA, Depatment of Regional Economic Expansion, to W.B.

Thomson, Director,PFRA, Departmentof Regiond Economic Expansion, April 9, 1973,PFRA file 928/7E4,vol. 4 (ICC
Documents, pp. 87 3-74).

25 W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion, to W .M. Berry,

Planning and Investigations Engineer, PFRA, D epartment of Regional Economic Expansion, April 10, 1973, PFRA file
928/7E4, vol. 4 (ICC Documents, pp. 867-68).
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Beforethese cal culationswere prepared, Thomson held a preliminay meetingthe sameday
with F. Clark, Indian Affairs Regiond Director for Saskatchewan, to outline the basis for

negotiations. In anote to file following the meeting, he commented:

Asalfirst stepin settling thisclaim, it was agreed that PFRA would determine
the area of land detrimentally affected by the operation of the structure. Thiswould
involve the determination of the amount of land that has been removed from hay
production or grazing on the two reserves as a result of the operation of the Echo
Lakestructure. TheIndian Affairspeoplefeel that the Indianswould want to confirm
thesefigures, possibly through the servicesof an outside consultant; consequently our
calculations will have to be clearly prepared and illustrated.

It was stressed that the Indians would in all probability not wish to give up
titleto the land, and that settlement should befor flooding rights or flood easements.
The amount of the settlement woud have to be retroactive to the time the structure

was built.>*

The following day, Berry provided Thomson with preliminary calculations based on
Fetterly’ soriginal estimated damages of $8050, reduced by $2400 to $5650 to reflect the lowering
of the full supply level by three feet when the proposed Pasgqua Lake dam was replaced by the
structure on Echo Lake. Berry then gpplied interest at various rates over the 30-year interval since
the dam’ s construction, arriving at compensation rangng from $13,712 & 3 per cent to $24,419 at
5 per cent.?” Thomson forwarded these figuresto Acting Assistant Deputy Minister M.J. Fitzgerald,

commenting:

Itisvery doubtful if the Indiansat thepresent timewoul dsettle for anything near this
figure. It is quite probable they would demand afigure several times this amount.?®

26 Memorandum tofile, W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion,
April 10, 1973, PFRA file 928/7E4, vol. 4 (ICC Documents, p. 876).

=7 W.M. Berry, Planning and Investigations Engineer, PFRA, Department of Regional Economic
Expansion, to W.B. Thomson, Director, PFRA, Department of Regional Economic Expanson, April 11, 1973, PFRA
file 928/7E4, vol. 4 (ICC Documents, p. 878).

8 W.B. Thomson, Director, PFRA, Department of Regionad Economic Expansion, to M.J. Fitzgerald,
Acting Assistant Deputy Minister (Western Region), Department of Regiond Economic Expansion, April 11, 1973,
PFRA file 928/7E4, vol. 4 (ICC Documents, p. 880).
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A week later Thomson had another reason to doubt that the Indians would be prepared to accept
Berry’s preliminary figures. On April 19, 1973, Berry reported again, this time employing the
parameters set forth in Thomson's memorandum of April 10, 1973:

The method of evaluation sums the past and future losses of hay production to the
Bands. Our study has assumed:

Period of past losses 1943-1972 (years)
Elev. range of new flooding 1570.0-1572.0 (geodetic)
Acreage lost within flooding range:

- in Muscowpetung Reserve 500 acres

- in Pasqua Reserve 50 acres

Value of tame hay from Annud Reports
of Sask. Dept. Of Agriculture

Vaue of native hay is 60% of tame.
Costs of production from DBS statistics
Future net return/acre/year $3.50
Av. interest rateapplicable to

compounding past losses to present 4 & 5%
Interest rate applicable to discounting

future losses to present 6& 8%
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Based on the foregoing assumptions, the following results were obtained:>°

Present value of past production
[per acre]

Estimated Value of 1973
production [per acre]

Present value of future production

- at 6% discount rate

- at 8% discount rate

Total of L osses
- at 6% discount rate

- at 8% discount rate

259

LOSS PER ACRE

Interest on past |osses
4% 5%
$141.55 $169.65
$3.50 $3.50
$58.33 $58.33
$43.75 $43.75
$203.38 $231.48
$188.80 $216.90

W.M. Berry, Planning and Investigations Engineer, PFRA, Department of Regional Economic

Expansion, to W.B. Thomson, Director, PFRA, Department of Regiond Economic Expanson, April 19, 1973 (ICC

Exhibit 3, tab 4, pp. 19-20).
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TOTAL LOSSES
500 acres on 50 acres on
Muscowpetung Reserve Pasqua Reserve
Interest on past lossses Interest on past losses
4% 5% 4% 5%
Present value of past production $70,775 $84,825 $7,078 $8,483
Value of 1973 production $1,750 $1,750 $175 $175
Present value of future production
- at 6% discount rate
- at 8% discount rate $29,165 $29,165 $2,816 $2,916
$21,875 $21,875 $2,187 $2,187
Total of Losses
- at 6% discount rate $101,690 $115,740 $10,169 $11,574
- at 8% discount rate $ 94,400 $108,450 $ 9,440 $10,845

Clearly, based on these cal cul ations, Thomson coul d seethat damage cal cul ationsfor the Pasquaand
M uscowpetung Bands alone might reach close to $130,000.

Fitzgeraldreported the matter to the Deputy Attorney General to obtain approval to negotiae
asettlement with the Bands?*® Authority to proceed was given on July 11, 19732%* and, on August
31, 1973, Thomson wrote to Indian Affairs Acting Regional Director for Saskatchewan, W.D.G.
McCaw, to requed that he arrange a meeting to discuss the claim.??

Two weeks later, on September 13, 1973, Thomson met with representatives of Indian
Affairs, the Piapot and M uscowpetung Bands, and the Province of Saskatchewan, but thediscussions

quickly reached an impasse:

260 W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion, to F.A. Clark,

Regional Director, Saskatchewan, Depar tment of Indian and Northern Affairs, A pril 30, 1973, PFRA file 928/7E4, vol.
4 (ICC D ocuments, p. 882).

21 M.J. Fitzgerald, Acting Assistant Deputy Minister (Western Region), Department of Regional
Economic Expansion, to W.B . Thomson, Director, PFRA, Department of Regional Economic E xpansion, July 11, 1973,
PFRA file 928/7E4, vol. 4 (ICC Documents, p. 888).

262 W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion, to W.D.G. McCaw,
Acting Regional Director, Sask atchewan, D epartment of Indian and Northern Affairs, August 31, 1973, DIAND file
675/8-4, vol. 2 (ICC Documents, p. 889).
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The Chief of the Muscowpetung Reserve quoted $10,000 per year for 24 years (since
1959) or $240,000 as settlement for damages caused by the Echo Lake structure Mr.
Thompson [sic] then stated PFRA were prepared to settle for $20-25,000 based on
the amount ($5,600) which should have been paid to the Band in 1941-42 with
compounded interest to date. Because of the wide variation of the two amountsvery
little discussion followed.

Before departing, Mr. Thomson told me he had asked the Chief of the
Muscowpetung Reserve to submit a written claim substantiating the amount
acceptable to him.?®

Muscowpetung Chief Benjoe also noted that no water control works had ever been built on the
reserve as complete or partial consideration for the flooding damages, and that the dam had not
benefited the Band, “either from the point of view of water level stability or improved fish and
waterfowl habitat.” Muscowpetung Councillor William Pratt asked whether the lakes could be
lowered to their original levels, but S.R. Blackwell of Saskatchewan’s Department of the
Environment responded that it would not be feasible. The Band representatives al so rai sed the need

for a bridge across the river to permit haying operations on IR 80B.%*

The PFRA Investigates the Damages
In the wake of this meeting, Thomson ingdructed his staff to investigatefive aspects of the Indians

clams;

=

Reassess the “top elevation” affected by flooding.

Reassess the “bottom elevation” to be used in defining the flood zone.

3. Review old filesto determine the basis of settlement used for deeded land in
1942, and perhaps use the same for Indian lands.

N

263 J. Stoyko, Agriculture Specialist, Department of Indian and Northern Affairs, to W.D.G. McCaw,

Regional Superintendent of Economic Devel opment, SaskatchewanRegion, Department of I ndian and Northern Affairs,
September 14, 1973, DIAND file 675/8-4, vol. 2 (ICC Do cuments, pp. 892-93). Stoyko later wrote that theBands based
their claim on the loss of 500 acresof hay land which would have annually produced 500 tons of hay, or oneton per acre,
worth $20 per ton (or $10,000 per year) for 24 years: “ Information for File,” J. Stoyko, Regional Agriculture Specialist,
Saskatchewan Region, Department of Indian and Northern Affairs, October 16, 1973, DIAND file F4320-9,vol. 1(ICC
Documents, p. 908).

4 G.T. Forsyth, Regional Engineer, PFRA, Department of Regionad Economic Expansion, “Notes of
Meeting at Fort Qu’Appelle Offices of Canada DIAND,” September 13, 1973, PFRA file 928/7E4, vol. 4 (ICC
Documents, p. 891).
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4, Review Mr. Berry’s calculation of net return foregone, using figures of 4%
and 8% for past interest and futurediscount.
5. Evaluate the severance factor.®

McMorine, now aSpecia ProjectsEngineer, visited the Muscowpetung reservewith Dr Jan Looman
of thethefederal Department of AgricultureResearch Stationto “assessthetype, yield, and probable
valueof native hay growing intheareaimmediately adjacent to the present water edge” to determine
whether flooded hay lands had been replaced by new hay lands at a higher elevation. Looman found
that the average annual yield from the hay lands would have been two tons per acre.?*® McMorine
reported finding “*slough hay’ occurring just above the margin of the present lake, and presumably
of that which would have been growing in the elevation zone 1570-1572 if the Echo LakeDam had
not been built.”*

Later, McMorinealsoreviewed historical water level figures*to determinetheyearsinwhich
it would have been impossible to harvest hay in the flats at the west end of Pasqua (Qu’ Appelle)
Lake during the period 1943-1972, if the Echo Lake Dam had not been built.” Assuming August 1
of each season “as the date later than which flooding of hay land could not be tolerated and still
allow aharvest,” McMorinefound that in 15 of the 30 yearsfrom 1943 to 1972, hay would not have
been harvested owing to wet conditions. The number rose to 18 yearswith no harvest if June 1 was
substituted asthe critical cut-off date, resulting in areduction of Looman’s“effective” annual yield

from two tons to roughly one ton per acre?%®

%5 Memorandum to file, JG.S. McMorine, Special Projects Engineer, PFRA, Department of Regional

Economic Expansion, October 11, 1973, PFRA file 928/7E4, vol. 5 (ICC D ocuments, pp. 903-04).

26 J.G.S. McMorine, Special Projects Engineer, PFRA, Department of Regional Economic Expansion,
to W.M. Berry, Planning and I nvestigations Engineer, PFRA, Department of Regional Economic Expansion, October
9, 1973, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 899).

%7 Memorandum to file, J.G.S. McMorine, Special Projects Engineer, PFRA , Department of Regional
Economic Expansion, September 27, 1973, PFRA file 928/7E4, vol. [4] (ICC Documents, p. 895).

28 J.G.S. McMorine, Special Projects Engineer, PFRA, Department of Regional Economic Expansion,
to W.M. Berry, Planning and Investigations Engineer, PFRA, Department of Regional Economic Expansion, October
9, 1973, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 899). In later work, McMorine revised these figuresusing 1570
rather than 1570.5 asthe el evation below which haying operations would not have been possble, absent the dam. He
concluded that, at elevation 1570, if June 1 was the critical date “later than which flooding of hay land could not be
tolerated,” there would be 19 out of 30 years with no hay harvested, as opposed to 18 years at elevation 1570.5. The
figuresdropped to 18 of 30 yearsif ether July 1 or August 1 was used as the critical date at elevation 1570, rather than
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Inacomprehensivereport dated October 11, 1973, McMorineverified theexistence of aford
acrossthe Qu’ Appelle River that had likely been used to access Muscowpetung’ shay flats north of
the river before 1943:

Theexistence of thisold ford . . . should have considerable bearing on the obligation
to construct, or thedesirability of constructing, abridgeto provide accessto hay flats
north of theriver, which are presently severed by the river from the main part of the
Reserve.”®®

Although McM orine suggested checking with residents of the reserve to determine whether theford
had been used to access the northern hay flats and whether this use had been ended by construction
of the dam, he believed that construction of a bridge might assist in reaching a settlement of the
flooding issue in any event.?”

McMorine found further evidence to suggest that, first, the elevation of Echo Lake in years
of “ordinary or average runoff” before 1942 wasthereservoir’ sauthorized full supply level of 1571;
second, the full supply level was quietly raised to 1571.5 in 1948 (being “a more desireable [sic]
level from the point of view of the general public”);?"* and, third, to permit haying operations at the
west end of Pasqua Lake, it had been necessary to drop the level to 1570.8. He recommended that
settlement be made up to elevation 1574 since settlementswith privateland owners had been made
on that basis, and since a higher figure than 1572 should be used “in view of capillary action and
freeboard,” which appearedto causeincreased salinity and to adversely affect vegetation evenabove
the full supply level. He also recommended that the affected areas be surveyed, rather than relying

17 years for July 1 or 15 years for August 1 at elevation 1570.5: J.G.S. McMorine, Secial Projects Engineer, PFRA,
Department of Regional Economic Expansion, to G.T. Forsyth, Regional Engineer, PFRA, Department of Regional
Economic Expansion, October 9, 197 3, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 899).

29 Memorandum to file, J.G.S. M cMorine, Special Projects Engineer, PFRA, Department of Regional
Economic Expansion, October 11, 1973, PFRA file 928/7E4, vol. 5 (ICC D ocuments, p. 900).

210 Memorandum to file, JG.S. McMorine, Special Projects Engineer, PFRA, Department of Regional
Economic Expansion, October 11, 1973, PFRA file 928/7E4, vol. 5 (ICC D ocuments, pp. 906-07).

mn J.G.S. McMorine, Special Projects Engineer, PFRA, Department of Regional Economic Expansion,
to G.T. Forsyth, Regional Engineer, PFRA, Departmentof Regiond Economic Expansion, October 30, 1973, PFRA file
928/7E4, vol. 5 (ICC Documents, p. 923).
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on old small-scalemapping, since he anticipated that the Bandswoul d retai n independent consultants
to verify the PFRA’s figures.””

In the course of hisinvestigations, McMorine reviewed the land acquisitions relating to the
damsat Round and Crooked Lakes. He discovered that one private owner, G.R. Walberg, had been
paid $2500 for a flooding easement, but other owners had provided flood agreements at no cost to
the PFRA.. With regard to calculating the area of affected reserve lands, he found:

Acreage involved was taken from topographic plans made by PFRA in 1942 (not
from legal surveys) and covered land up to FSL [full supply levd] only (1451.0), in
contrast to the situation inregard to landowners adjacent to the Echo L ake Reservoir,
where easements were obtained and paid for to an elevation 3 feet above FS_.2"

Thomson toured the Muscowpetung and Pasqua reserves on October 12, 1973, and advised
Band representatives that the PFRA would survey that fall to quantify the land flooded. J. Stoyko,
Indian Affairs Regional Agricultural Specialist, recommended that his Department refrain from
becoming “too involved” at that time since “[t]here are a number of ways of determining
compensation for flood damage to lands over a period of years and PFRA, | am confident, are

competent to prepareinitial proposal for presentation to the Bands involved.”?"

The Negoti ations Resume

On October 31, 1973, Thomson forwarded a revised offer to Indian Affairs. Whereas the PFRA’s
initial offer had discounted Fetterly’ sestimated damages of $8,050 to reflect lower level sof flooding
caused by the Echo L akedam, the new offer eliminated thisdiscount on the basisthat the PFRA had
agreed in 1941 to Fetterly’ s approach:

2z Memorandum to file, J.G.S. McM orine, Special Projects Engineer, PFRA, Department of Regional

Economic Expansion, October 11, 1973, PFRA file 928/7E4, vol. 5 (ICC D ocuments, pp. 900-07).

s Memorandum to file, J.G.S. M cMorine, Special Projects Engineer, PFRA, Department of Regional
Economic Expansion, October 29, 1973, PFRA file 928/7E4, vol. 5 (ICC Documents, pp. 916-17). This difference of
three feet is likely attributable to the decision in 1942 to build only the Echo Lake dam and to forgo the structure at
Pasqua L ake.

s “Informationfor File,” J. Stoyko, Regional Agriculture Specialig, Saskatchewan Region, Department
of Indian and Northern Affairs, October 16, 1973, DIAND file F4320-9, vol. 1 (ICC Documents, p. 908).
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The point | wish to makeisthat in 1941 agreement was reached between our
Departments in regard to the procedures to be followed and the amount of the
settlement to the affected Indian Bands. On this basis, PFRA commenced
constructionin 1942 and completed the structurein 1943. Theonly omission appears
to be the transfer of funds from our Department to the Indian Affairs Branch,
although recordsdoindicaethat settlementswere made at the sametimefor flooding
easements on privately owned lands.

We consider this matter can now best be resolved by our Department
requisitioning a cheque which would include allowance for interest, compounded
since 1943, using a rate of 4¥% which is somewhat above the average which
prevailed throughout the period. The amount of the payment would be $17,978 for
the Muscowpetung Band and $12,172 for the Pasqua Band [for a total of
$30,150.00]. | am prepared to recommend to officials of our Department tha this
payment now be processed as full and final settlement of this matter.

While it is appreciated that it is possible that this payment will not fully
satisfy thelndian Bandstoday, we neverthelessconsider it representsafair settlement
based on the conditions at the time the structure was built and, furthermore, it is
based on the amount agreed upon in 1941 between our Departments. It is most
unlikely that we would have proceeded with the construction of the Echo Lake
structure had the settlement been substantially different or had officials of your
Department not agreed to its construction. It should also be undeastood that the
structure has been operated to stabilize thelevd s of Pasquaand Echo Lakessincethe
timeof itsconstruction at level scorresponding to the natural level inyears of average
runoff (prior to 1942). It is hard to accept that this regulation has not been very
beneficial initsdf to the Indian Bands.?”

Stoyko anticipated that the “PFRA will undoubtedly be asking us [Indian Affairs] to attend any
meetings they arrange asthey are anxiousto find away of inducing the Indians to lower their claim
substantially.”?

The PFRA’s proposal was forwarded to Chiefs David Benjoe and Stanley Pasqua of the
Muscowpetung and Pasgqua Bands on December 17, 1973, with a request that Band Coundl

275 W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion, toJ.W. Evans, Acting

Director, Indian-Eskimo Economic Development Branch, Department of Indian and Northern Affairs, November 5,
1973, DIAND file 675/8-4, vol. 2 (ICC Documents, pp. 925-26).

276 J. Stoyko, Agricultural Specialist, Department of Indian and Northem Affairs, to W.D.G. McCaw,
Regional Superintendent of Economic Development, Saskatchewan Region, Department of Indian and Northern A ffairs,
November 27, 1973, DIAND file F4320-9, vol. 1 (ICC D ocuments, p. 929).
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Resolutions be prepared either accepting or rejecting the offer.?”” Three months later, Senior

Development Officer N.J. Bowering of Indian Affairsreplied to headquarterson behalf of theBands:

L etterswere sent to the respective Chiefs on December 17, 1973 and copies
weresent to Mr. Stoyko at Regional office. Todaythe Council of Muscowpetung met
here (I should say the Chief and 2 Councillors) and they approached meregarding the
noted subject. It appears that the Council will not accept the $17,978.00 as final
settlement and we, no doubt, will receive a Band Council Resolution to this effect
soon, | hope. It was necessary to havethe B.C.R. agreed toand signed by Councillors
who were absent today, therefore the Resolution will beforthcomi ng. Those present
would accept the $17,978.00 as“initid” settlement only.

We have not had any responseto our same | etter sent to Pasgua Band and we
can expect the same deci sion from them as was made by Muscowpetung.?”®

When no further response had been received from either Band by July 12, 1974, Bowering
sought instructions asto whether he should pursue the matter or wait for the Bandsto act. He added
that “[t]he heavy flooding this past spring hasnot improved feelings whatsoever and the high water
is expected to remain al summer.”?”® H.R. Phillips, Indian Affairs Acting Chief of Land
Administration, replied:

[I]tisregrettable that the two Band Councilsstill appear reluctant to make adecision
on this matter.

2 N.J. Bowering, Senior D evelopment Officer, T ouchwood File Hills Qu’ Appelle District, Department

of Indian and Northern Affairs to Chief David Benjoe, Muscowpetung Band, and Chief Stanley Pasqua, Pasqua Band,
December 17, 1973, DIAND file F4320-9, vol. 1 (ICC Documents, p. 931).

28 N.J. Bowering, Senior Development Officer, Touchwood File Hills Qu’ Appelle District, Department
of Indian and Northern Affairs, to H.T. Vergette, Chief, Lands Division, Department of Indian and N orthern Affairs,
March 27, 1974, DIAND file 675/8-4, vol. [illegible] (ICC D ocuments, p. 932).

2’ N.J. Bowering, Senior Development Officer, Touchwood File Hills Qu’ A ppelle District, Department
of Indian and Northern Affairs, to Acting Chief, Land Administration, Department of Indian and Northern Affairs, July
12,1974, DIAND file 675/8-4, vol. 2 (ICC Documents, p. 941).
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Asyou will appreciate, however, it isin the interest of the Bandsto reach a
settlement with P.F.R.A. and | therefore suggest that you contact the Band Councils
again in this regard.?®

Although an approach was made, it did not result in a response,?®! but the Muscowpetung Band
Council soon expressed concern about “the flooding of Hay Grounds and the loss of hay for the
farmers who depend on the valley floor for feed.” The Council asked Bowering to determine what
Band membersmight “ expect by way of compensation or fundswith which to purchasefeedfor their
livestock,” assuming aloss of 70,000 bales at $1.00 per 50-pound bale.**

When Bowering put the question to M.A. Irvine, Indian Affars Regional Agrologist and
Land Use Speciaist, Saskatchewan Region, Irvine answered:

Itisdifficult todeal withfiveor six farmersor evenonereserveasanisolated
case, for al individualsand all reserves are entitled tothe same equitable treatment.

Indian farmers throughout the Province suffer annual losses for a variety of
reasons, unfortunately available funds are insufficient to cope with subsequent
requests.

The question of compensation for flooded hay meadows along the
Qu’ AppelleBasin, asaspecial case, ispresently under study; hopefully asatisfactory
solution is forthcoming.*

20 H.R. Phillips, Acting Chief, Land Administration, Department of Indian and Northern Affairs, to N.J.

Bowering, Senior Development Officer, Touchwood File HillsQu’ Appelle District, Department of Indian and Northern
Affairs, July 23, 1974, DIAND file 675/8-4, vol. 2 (ICC Documents, p. 942).

21 W.A.S. Barnes, District Supervisor, Touchwood File Hills Qu’ Appelle District, Department of Indian
and Northern Affairs, to H.R. Phillips, Acting Chief, Land Administration, Department of Indian and Northern Affairs,
August 1, 1974, DIAND file 675/8-4, vol. [illegible] (ICC Documents, p. 945).

282 N.J. Bowering, Senior Develop ment Officer, Touchwood File Hills Qu’ Appelle District, Department
of Indian and Northern Affairs, to A . Gross, Acting Regional Superintendent of Economic Development, Saskatchewan
Region, Department of Indian and Northern Affairs, August 28,1974, DIAND file 675/8-4, vol. 3 (ICC Documents, p.
946).

23 M.A.Irvine Regional Agrologig and Land UseSpecialist, Department of Indian and Northern Affairs,
to N.J. Bowering, Senior Development Officer, Touchwood File Hills Qu’ Appelle District, Department of Indian and
Northern Affairs, September 11, 1974, DIAND file 675/8-4, vol. 3 (ICC Documents, p. 947).
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Irvine had considerable sympathy for theplight of the Muscowpetung and Pasqua Bands, however,
and in a paper entitled “A Viewpoint on the Qu’ Appelle Valley Indian Band Damage Claims’ he
noted that Standing Buffalo also deserved consideration:

Prior to the construction of PFRA dams along the Qu’ Appelle River there
were suggestions of acquiring the consent of affected Bands or expropriating Indian
lands. A search of the records has failed to divulge that either course of action was
taken. Indian Bands suffering damage from high floodwaters are requesting
compensation and it appears difficult to dispute the legitimacy of their claims.

One body of opinion suggeststhat had afinal settlement been reached at that
time present negotiations would not have been required. Thisisnot necessarily true.
The Bands were advised prior to construction of the dam that flood damage would
be minimal and suggestions were made that much of the flooding would benefit
affected haylands. The extensive flooding presently encountered was not foreseen at
that time. . . .

Inlight of subsequent eventsand circumstancesthese Bandsfeel theoriginal
estimate [by Fetterly], aswell asthe interest rate used [by the PFRA inits offer], is
unrealistically low. In addition, Piapot and Standing Buffalo Indian Bands are
involved in the dispute. . . .

Thequestion of determining accumul ative damagesinvol vesannual estimates
of hay crops, varying prices and other factors. A final settlement for past damagesis
desirable. It is extremely doubtful that atotal final settlement can be negotiated due
to the uncertainties involved in predicting future damages. Land exchange appears
be the only lasting solution. This would require the full concurrence of the Bands
involved and the acquisition of suitable land for exchange.

The possibility of exchanging land depends on:

1 The quantity, quality and location of land offered in exchange.

2. The nature and extent of recoverable damage | osses.

3. Whether or not the Bands would exchange land under any
circumstances.

The possibility of land exchange should be discussed, however, most Bands
are not likely to settle for any reasonable exchange, leaving annua damage
negotiations as the only obvious alternative.

PFRA argue that most Reserve flood damage is from natural causes and
suggest Piapot hay meadows have not been damaged as a result of the Fort
Qu’ Appelle dam. If these arguments are valid, they should be accompanied by an
engineer’sreport which fully and adequately describes the situation for the benefit
of the Indian Bands.®**

24 M.A.Irvine, “A Viewpoint on the Qu’ Appelle Valley IndianBand Damage Claims” September 12,

1974, DIAND file F4320-9, vol. 1 (ICC Documents, pp. 949-52).
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On November 29, 1974, W.A.S. Barnes, Indian Affairs District Supervisor for the
Touchwood File Hills Qu’ Appelle District, reported that no further progress had been made with
regard to compensation for flooding damages to the Muscowpetung and Pasqua reserves. He had
been advised, however, that the Bands claimswould be handled by the Federation of Saskatchewan
Indians (FSI).% In light of this information, G.A. Poupore, Manager of Indian Lands, drew the
matter to the attention of the Indian Affairs’ Office of Claims Negotiation in January 1975.%%¢

Gary Lane, the Saskatchewan MLA who had originally inquired about the failure to
compensate the Muscowpetung and Pasqua Bands and had made severa follow-up inquiries,
continuedtointerveneonthe Bands' behalf. He contacted Saskatchewan’ sMinister of Co-operation
and Co-operative Development, Don Cody, to ask why Indian farmers had not been permitted to
benefit from provincia flood compensation programsinthe same manner as private farmers. Cody

responded:

When the flood assistance program was being established last spring, we
worked in conjunction with Federal officials to ensure that the policies were not
inconsistent with federal guidelines and that there would not be duplication of
assistance programs.

Because the Indian Reserve lands are adminigered by the Federal
Government, we were advised that the cost of flood assistance on these lands would
be borne directly by the Federal Department of Indian Affairs and Northern
Development.

It appearsthereforethat any futurecorrespondencerel ating to possibleclaims
for flood damage on Indian lands should be directed to the appropriate federal
authorities®’

25 W.A.S. Barnes, District Supervisor, Touchwood File Hills Qu’ A ppelle District, Department of Indian

and Northern Affairs, to H.R. Phillips, Acting Chief, Land Administration, Department of Indian and Northern Affairs,
November 29, 1974, DIAND file 675/8-4, vol. [illegible] (ICC Documents, p. 956).

26 G.A. Poupore, M anager, Indian Lands, Departmentof Indian and Northern Affairs, to Director, Office
of Claims N egotiation, January 9, 1975, PFRA file 928/7E4, vol. 5 (ICC D ocuments, p. 958).

=27 Don Cody, Minister, Department of Co-operation and Co-operative Development, Government of
Saskatchewan, to Gary Lane, M LA, Government of Saskatchew an, January 15, 1975, DIAND file 675/8-4, vol.3 (ICC
Documents, p. 959).
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Lanemade similar inquiries of Indian Affairs, and Saskatchewan Regional Director O.N. Zakreski
replied that, although the Department did not pay compensation for flood damageto hay lands or
other property on Indian reserves, it did pay for “emergency measures such as sandbagging,
movement of stored grain, testing and treatment of water, sanitation, disinfecting, etc., aswell asany
emergency dyking or evacuation.” However, Zakreki disputed Cody’' s claim that the province of

Saskatchewan was not responsible for compensating Indian bands:

[ITtisour contention that ascitizens of the Province of Saskatchewan Indianpeople
are entitled to the benefit of Provincia programs, whether or not they reside on
Indian reserves. Flood assistanceas aresult of damage done by dams, construction
or other interference caused by other Departments or Agencies, should not be
considered the responsibility of our Department.?®®

On atrip to Saskatchewan on February 28, 1975, the Minister of Indian Affairs undertook to ook

into the issue.?®

The Bands Retain Counsel

Although Indian Affairs had been advised that further negotiations on behalf of the western
Qu’ AppelleValley Bandswould be conducted by the Federation of Saskatchewan Indians, lawyer
Roy Wellman of Regina informed PFRA Director Thomson on July 28, 1975, that he had been
retained by the Piapot, Pasqua, Muscowpetung, and Standing Buffalo Bands with regard to the
damages caused by the Echo Lake dam. Wellman noted that the Bands had not consented to the
project, flooding had been more extensive than foreseen at the time of construction, and damages

were not minimal asinitially suggested. On behalf of the Bands, he submitted the following claim:

28 O.N. Zakreski, Regional Director, Saskatchewan, Departmentof Indian and Northern Affairs, to Gary

Lane, M LA, Government of Saskatchew an, January 28, 1975, DIAND file 675/8-4, vol. 3 (ICC Documents, p. 960).

29 Les Healy, Special Assistant to the Minister, Department of Indian and Northern Affairs, to Arthur
Kroeger, Deputy Minister,Department of Indianand Northern Affars March 11,1975,DIAND file675/8-4,vol. 3(ICC
Documents, p. 962).
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(D) Therepresentativeswould liketheir hay landsto be put back inthe same state
as they were prior to construction of PFRA dams;

(2 The reserves to be compensated for every year since construction of the
dams;

(©)) Marshes drained and seeded to grass,

4) Reserves to be fuly compensaed until such time as hay could be cut;

(5)  Thewater to be channeled so asto by-pass marshes and diking.?*

Wellman proposed that a meeting be convened to determine whether any common ground existed
to form the basis for discussions.

In reply, Thomson noted that the Echo Lake structure and its effect on the reserve lands of
the Pasqua and Muscowpetung Bands had been under review by the PFRA and Indian Affairs for
approximately two years, and that he was awaiting “advice” from Indian Affairs. In themeantime,
he forwarded WdIman’s letter to the PFRA’s lawyers.**

Wellman, however, demanded ameeting for preliminary discussionsnot |ater than September
30, 1975, failing which he was instructed to examine other legal options open to the Bands.*?
Thomson responded with arequest for information:

We have had representation from the Indians with respect to the Echo Lake
control structure and its effect on the Pasquaand Muscowpetung Reserves We are
not, however, familiar with claims on the Piapot or Standing Buffalo Reserves We
would have to have some form of statement of claim or background information
relating to these two Reserves before a meaningful meeting can beheld.

If this can be supplied to us, | am sure we could arrange for ameetingduring
the month of October at your convenience?”

20 W. Roy Wellman, Wellman & Maclsaac, Barristers & Solicitors, to W.B. Thomson, Director, PFRA,

Department of Regiond Economic Expansion, Juy 28, 1975, PFRA file 928/7E4, vol. 5 (ICC Documents, pp. 978-79).
1 W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion, toW . Roy Wellman,
Wellman & M aclsaac, Barristers & Solicitors, August 1, 1975, PFRA file 928/7E4, vol. 5 (ICC D ocuments, p. 980).
202 W. Roy Wellman, Wellman & Maclsaac, Barristers & Solicitors, to W.B. Thomson, Director, PFRA,
Department of Regional Economic Expansion, August 13, 1975, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 981).
293 W.B. Thomson, Director, PFRA, Department of Regional Economic Expansion, to W. Roy W ellman,
Wellman & Maclsaac, Barristers & Solicitors, August 18, 1975, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 983).
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Thomson's letter was met with silence. However, on March 24, 1976, Wellman and the
Chiefsand other membersof the M uscowpetung and PasquaBands assembledinthelawyer’ soffice
to discuss the claim. Wdlman advised his dients that the PFRA had acknowledged that the two
reserves had sustained marsh damage from the erection of the Echo Lake dam, and Indian Affairs
had encouraged the Bands to submit damage claims. However, the preparation of a claim had been
hampered by the lack of survey evidence to quantify the area flooded.

The discussion then turned to the damages sustained by the Bands, including loss of
marshlands, a reduction in game and waterfowl, the need to reduce cattle herds, and increased
reliance on welfare as increasing numbers of Band members were forced to subsist on fewer
resources. Moreover, the Bands clamed that they had never benefited from the irrigation
opportunities for which the dam had been constructed in the first place. However, Band members
indicated that they would be prepared to accept replacement lands in exchange for those flooded.
Findly, the minutes of the meeting indicate that, when asked by a member of the Muscowpetung
Band whether flooded areas would be sold or leased, W ellman stated that “[i]t was just a damage
claim ... not giving it up, it would still belong to Muscowpetung.”?*

Finaly, Wellman initiated contact again with Thomson on April 20, 1976, when he wrote
to ask for information about the number of cattle and the number of welfarerecipients on thePiapot,
Muscowpetung, Pasqua, and Standing Buffalo reserves in 1943 and 1975.%° No further claims or
demands were made by Wellman at that time. However, the interests of the Bands were being
pursued on another front by R. Van Slyck, Indian Affairs District Superintendent of Economic

Development for the area:

[Philip Degarlais of the Piapot Band] mentioned the moniesthat the Federal
and Provincial govanmentsintend to spend inthe Qu’ Appelle, and felt some of this
should be perhaps used to recover losses due to flooding. Since hisvisit here, | have
found that those dollars wereintended for the future devel opment and improvement
of the valley, as opposed to payment of 1osses due to flooding.

Asl seeit at present, flood conditions will continue, and we perhaps should
be thankful for water but at the same time can there not be something arranged,

204 Minutes of meeting, “Damages Marshland Settlement,” March 24, 1976, PFRA file 928/7E4-2, vol.

1 (ICC D ocuments, pp. 1006-07).
25 W. Roy Wellman, Wellman & Maclsaac, Barristers & Solicitors,to W.B. Thomson, Director, PFRA,
Department of Regional Economic Expansion, April 20, 1976, DIAND file 675/8-4, vol. 3 (ICC Documents, p. 1011).



114 Indian Claims Commission

whereby other lands could be made available for hay, etc., (2,400 acres - Piapot) to
replace those lands which has [si ¢] been lost to floodi ng.?*
Van Slyck aso suggested that the creation of a holding reservoir or lake on the Piapot or

Muscowpetung reserves for recreational purposes might create considerable employment
opportunities. A.J. Gross, Acting Assistant Regona Director of Economic Development,
Saskatchewan Region, replied that Indian Affairs was prepared to entertain a proposd from the
Bands, although he understood they had retained counsel and were preparing a submission to the
PFRA 7

On July 14, 1976, representatives of Indian Affairsand the PFRA met in Reginato discuss
the status of the daim:

This situation so far as P.F.R.A. is concerned has not changed since their offer of
settlement which was made some four years ago, to which they have received no
response from the Bands. The Band Councils, by theway, who were involved were
in fact invited to reply one way or the other, which they never did. It was assumed
from this meeting, and agreed, that the next move would haveto be by thosepersons
involved namely, Pasgua and Muscowpetung Councils.

Our feeling was unanimous in that we had to clear up one point, were the
Bands waiting for us, or for the P.F.R.A., or were they employing the services of a
legal firm. Mr. Markuson [Indian Affairs Regiona Supervisor of Lands,
Saskatchewan Region] made an appointment with Mr. R. Wellman, who appeared
to represent the two Bandsin ther effort to obtain alarge claim as compensation for
flood damages caused by the aforementioned structure.

In discussion with Mr. Wellman, we were advised that he was in fact acting
for the two Bands in respect to the one claim, that claim which resulted from the
damage caused by the Echo Lake control structure. Heis not acting for these Bands
on any of the other land claims. The Federation of Saskatchewan Indians is not
involved in the aforementioned claims either, but they are, as you know, involved
with “Land Claims’ as we know them.

Mr. Wellman will be providing hisfirst “draft” of hissubmission by July 23,
thiswill not be as good a draft as he would like, but will get something started. He

26 R. Van Slyck, District Superintend ent of Economic D evelopment, Touchwood File HillsQu’ Appelle

District, Department of Indian and Northern Affairs, to A.J. Gross, Acting Assistant Regional Director, Economic
Development, Saskatchewan Region, Department of Indian and Northemn Affairs, June7, 1976, DIAND file 675/8-4,
vol. 3 (ICC Documents, pp. 1017-18).

27 A.J. Gross, Acting Assistant Regional Director, Economic Development, Saskatchewan Region,
Department of Indianand Northern Affairs, to N.J. Bowering, District Lands and Resources Officer, T ouchwood File
Hills Qu’ AppelleDistrict, Department of Indian and Northern Affairs, June 18, 1976, DIAND file 675/8-4, vol. 3 (ICC
Documents, p. 1019).
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also assured usthat therewould be no further activities[for example, channelization]
consented to upstream from Fort Qu’ Appelle, until this oneissue is settled.**®

While anticipating receipt of the Bands' claim, Indian Affairsalso felt pressure to secure a
quick resolution of the matter. Other projectsin the Qu’ Appelle Valley were beinghampered asthe
Indians became increasingly unwilling to participate or coopaate while the flooding claims
remained outstanding. As J.D. Leask, the Acting Director Genera for the Saskatchevan Region,

commented:

[T]he Bandsaffected have engaged legal coundl [sic] whowill be presenting aclaim
shortly. We understand it will be for alarge sum and based on social and economic
deprivation that resulted from the loss of land flooded. . . .

While no comments were made, it may be anticipated that our trust
responsibility in not settling this matter or ever discussing it with the Bands (we see
no evidence that it ever was discussed although obviously they were aware at the
time), will be raised. We dso anticipate tha the interests already expressed by both
Membersof Parliament and the Saskatchewan L egisl ative Assembly will be utilized
to support an early settlement espedally in view of the need to control the
floodwaters of the basin.*

As promised, Wellman delivered the claim on July 23, 1976. The Bands demands were
virtually identical to those st forth in Wellman's letter of July 28, 1975, but the claim for
compensation had been quantified:

In determining the appropriate principle or formulaon which damages could
be assessed it wasthe consensus of the Band Councilsthat they would accept thesum
of $100.00 per acrefor each acre that was actually flooded as aresult of the erection
of the dams.

It would appear that by virtue of therecordsonfileit ispossibleto determine
with a fair degree of accuracy the exact acreage that were [sic] flooded. The
information that | have, (thiswould be subject to confirmation by your Department),
is that some 600 acres were flooded on the Muscowpetung Reserve and some 406

2% N.J. Bowering, District Lands and Resources Officer, Touchwood File Hills Qu’Appelle District,

Department of Indian and Northem Affairs,to A.J. Gross, Acting Assistant Regional D irector, Economic D evelopment,
Saskatchewan Region, Department of Indian and Northern Affairs, July 15, 1976, DIAND file F4320-9, vol. 1 (ICC
Documents, pp. 1024-25).

29 J.D.Leask, Acting Director General, Saskatchewan Region, Department of Indian Affairsand Northern
Development, to JW. Ritchie, Acting Head, Lands Advisory Services, Department of Indian Affairs and Northern
Development, July 16, 1976, DIAND file F4320-9, vol. 1 (ICC D ocuments, pp. 1026-27).
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acres were flooded on the Pasgua Reserve and a lesser acreage on the Standing
Buffal o Reserve and Piapot Reserve, particul ars of whichwedo not have at thistime.

Accordingly, | have been authorized to advise your Depatment that my
clientswill accept settlement on the basis they will receive $100.00 an acre per acre
flooded as a result of the erection of the dams. This amount would include the
damages suffered by the Reserves insofar as redudion of the respective heds,
resultinginradical changesin lifestyle on the Reserves. Consequently, it meant that
therewas less food available, resulting in more people becoming welfare recipients
than otherwise might have. Therefore, our position is that this will be inclusive
compensation for any and all damages sufferedfor [sic] the Reserves with respect to
this matter.3®

At $100 per acre, this proposal wouldhave provided compensation somewhat in excess of $100,000.
Inafollow-up letter, Wellman added that the Bands' claim was supported by the Treay Rightsand
Research Section of the Federaion of Saskatchewan Indians®*

With this proposal in hand, the PFRA took further steps to quantify the claim. Planning
Engineer E. Caligiuri calculated the acreages detrimentally affected by the construction of the Echo
Lake dam, based on the following parameters:

Elevation 1570 is the bottom elevation below which, under normal conditions
without the structure, lands could not support production of hay or grazing. Elevation
1574 isthetop elevation abovewhich the structure has no detrimental effect onlands
under production. This elevation includes an allowance of 1.6 feet for any capillary
action which might occur.**

He concluded that the affected areas on the M uscowpetung, Pasqua, and Standing Buffalo reserves

were 670 acres, 45 acres, and 50 acres, respectively. However, hefound that the Piapot reserve was

300 W. Roy Wellman, Wellman & Maclsaac, Barristers & Solicitors, to W.B. Thomson, Director, PFRA,

Department of Regional Economic Expansion, July 23, 1976, PFRA file 928/7E4-2, vol. 1 (ICC Documents pp. 1029-
30).
o1 W. Roy Wellman, Wellman & M aclsaac, Barristers& Solicitors, to W.B. Thomson, Director, PFRA,
Department of Regional Economic Ex pansion, July 28, 1976, PFRA file 928/7E4, vol. 5 (1CC D ocuments, p. 1031).
30z E. Caligiuri, Planning Engineer, Engineering Service, PFRA, Department of Regional Economic
Expansion,toW.M.Berry,Chief Engineer, PFRA,Department of Regiond Economic Expanson, August 4, 1976, PFRA
file 928/7E4, vol. 5 (ICC Documents, p. 1035).
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unaffected by the structure because the lowest elevation of the river banks on that reserve was six
feet above elevation 1574.%%

Wellman, Thomson, Peter Dubois of the Muscowpetung Band, and L.G. Ganne of the
Department of Justice met in Regina on August 17, 1976. Wellman confirmed that his clients
included Muscowpetung, Pasqua, and Standing Buffalo, but that Piapot had elected to proceed
independently. Dubois agreed that Wellman was authorized to represent all three Bands, and
affirmed that the negotiations could resultin afinal settlement. On the substantiveissues, the parties
appeared to agree that the Bands had never consented to the construction of the dam, but they
differed on whether Indian Affairs had granted permission to proceed. Thomson noted that Indian
Affairshad beenfully informedof the project, and had negotiated and agreed on adamage settlement
on behalf of the Bands.

With regard to quantifying the claim, Wellman confirmed that $100 per acre flooded
constituted “an all-inclusive settlement for past and future damages.” According to the minutes of
the meeting, Thomson may have suggested that this figure was " an acceptable sum for settlement.”
However, the parties were unableto agree on the acreages of the areas flooded. Thomson referred
to Caligiuri’s figures of 670 acres and 45 acres for the Muscowpetung and Pasqua reserves, but
indicated that he had no acreage for the Standing Buffal o reserve. Duboiscountered that the affected
area on the Pasqua reserve was more like 400 acres, and he suggested 40 to 50 acres for Standing
Buffalo. To resolve this issue, the parties agreed to a joint engneering determination of the areas
affected.®

After this meeting, the three Bands passed Band Council Resolutions requesting Indian
Affairs “to have a survey done soon, to indicate what areas were in fact flooded as aresult of the

instalation [sic] and operation of the control structure at the lower end of Echo Lake in 1941 or

303 E. Cadligiuri, Planning Engineer, Engineering Service, PFRA, Department of Regional Economic

Expansion, toW.M. Berry, Chief Engineer, PFRA, Dep artment of Regional Economic Expansion, August4,1976, PFRA
file 928/7E4, vol. 5 (ICC Documents, pp. 1035-36).

04 L.G. Ganne, Legal Advisor, Department of Justice, “ Summary of Discussion Had at Meeting Held in
the Office of W.B. Thomson, Director, PFRA, at 2:00 p.m., Tuesday, August 17, 1976,” August 18, 1976, PFRA file
928/7E4, vol. 2 (ICC Documents, pp. 1039-41).
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1942."%% |n forwarding the survey request to Regional Surveyor S.J. Zeldenrust, Markuson noted
that the acreages had been estimated in an earlier engineering study, but “the bands are concerned
that more acreage wasflooded than originally anticipated.”* Zeldenrust prepared asketch showing
the extent and acreage of lands flooded in the Muscowpetung reserve, but he commented that “itis
difficult to determine the extent of the flooding as it fluctuates from year to year and one does not
know, which year would be acceptable to both parties.” He added that he would have similar plans
prepared for the other two reserves if the one prepared for Muscowpetung was acceptable.®”’

Before the survey work could be completed, however, Wellman wrote to Ganne on
November 19, 1976:

Thisisto further advisethat the Chiefsin Council of the respective Reserves
have indicated that they would be prepared to accept a lump sum settlement of
$265,000.00 on the condition of course, that the appropriatereleaseswould be signed
with respect to past damages, present damages and anticipated future damages with
respect to the structure.

The reason why the Reserves have reached this decision was the fact that the
genera feeling isthat the other alternatives will be one that will mean there will be
considerablelapse of timebefore a settlement can be reached and al so, there will be
considerable expense.

305 M.R. St. Pierre, Acting District Superintendent of Economic Development, Touchwood File Hills

Qu’'Appelle District, Department of Indian and Northern Affairs, to A.H. M arkuson, Regional Supervisor of Lands,
Saskatchewan Region, Department of I ndian and Northern Affairs September29, 1976, DIAND file E4320-06569(ICC
Documents, p. 1044); Pasqua B and, Band Council Resolutions 209 and 210, August 18 and 31, 1976, DIAND file
E4320-06569 (I1CC Documents, pp. 1042-43); Muscowpetung Band, Band Council Resolution 218, October 7, 1976,
DIAND file E4320-06566 (ICC Documents, p. 1049). The Standing Buffalo BCR is not in evidence before the
Commissionbutisreferredtoin M.R. St.Pierre, Acting District Superintendent of Economic D evelopment, Touchwood
File Hills Qu' Appelle District, Department of Indian and N orthern Affairs, to A.H. Markuson, Regiond Supervisor of
Lands, Saskatchewan Region, Department of Indian and Northem Affairs, October7,1976,DIAND fileE4320-06569
(1CC Documents, p. 1048).

306 A.H. Markuson, Regional Supervisor of Lands, Saskatchewan Region, Department of Indian and
Northern Affairs, to S.J. Zeldenrug, Regional Surveyor, Department of Energy, Mines and Resources October 12, 1976,
DIAND file E4320-06569 (ICC Documents, p. 1050).

so7 S.J. Zeldenrust, Regional Surveyor, Department of Energy, Mines and Resources, to N.J. Bowering,
District Lands and Resources Officer, T ouchwood File Hills Qu’ Appelle District, Department of Indian and Northern
Affairs, October 15, 1976, DIAND file E4320-06566 (ICC D ocuments, p. 1051).
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We would accordingly request that you review this matter with your
appropriatesuperiorsand in due courseindicate to uswhether or not asettlement can
be proceeded with on that basis*®

Ganne quickly replied that the PFRA was not opposed to the ideaof alump-sum settlement, but it
could not consider thefigure proposed by Wellman without “ substantiation and detail ed information
asto the basison which thisfigurewasarrived at.” After outlining the processthat had been agreed
upon during the meeting of August 17, 1976 — $100 per acre as an al-inclusive settlement for past,
present, and future damages, subject to a joint engineering determination of the number of acres
affected — Ganne stated tha Thomson was “wondering what happened to the furthering of this
proposal which, it wasfeltby all concerned, would be themost effective method of bringing about
an early settlement of this outstanding problem.”3*

Inthefirst of two subsequent letters, Wellman simply advised Gannethat the Bandshad hedd
afurther meeting during which they had agreed to accept a settlement on the basis sa forth in his

letter of November 19, 1976.%"° However, on December 8, 1976, he clarified the Bands' position:

Therespective Reserveshaveafelt position that has devel oped over theyears
asto the extent of the lands that were flooded. The positions have evolved by virtue
of the information that has been given to them by the elders of the respective tribes
and the information we have is that Muscowpetung had an acreage flood of about
1,500 acres, Pasqua 1,000 acres and Standing Buffalo from 50 to 100 acres.

In discussing this matter with the representatives they have indicated to me
that former Chief John Gambler of Muscowpetung isprepared to takean affidavit to
this effect and one of the elder Peigans could take the affidavit with respect to
Pasgua.

Therefore, the position which we are putting to you isthe position which the
Reserves have a reasonable belief to be acorrect one and this is corroborated by

308 W. Roy Wellman, Wellman & Maclsaac, Barristers & Solicitors, to L.G. Ganne, Legal Advisor,

Department of Justice, November 19, 1976, PFRA file 928/7E4, vol. 5 (ICC Documents, pp. 1053-54).
309 L.G. Ganne, Legal Advisor, Department of Justice, to W. Roy Wellman, Wellman & Maclsaac,
Barristers & Solicitors, November 19, 1976, PFRA file 928/7E4, vol. 5 (ICC Documents, pp. 1055-56).
810 W. Roy Wellman, Wellman & Maclsaac, Barristers & Solicitors, to L.G. Ganne, Legal Advisor,
Department of Justice, December 1, 1976, PFRA file 928/7E4, vol. 5 (ICC Documents, pp. 1057-58).
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virtue of the fact that the lump sum settlement would bedivided in accordance with
the traditional postion of the Reserves.®"

Wed Iman stressed the importance of acting qui ckly:

Accordingly, if the Department is prepared to act on the basis of the
affidavits, wewill arrangeto get these affidavitsto you as quickly aswe can and once
again we would like to reiterate that in the event the mater is not settled prior to
February, there will be new Chiefs and Counsellors[sic] and | cannot assure you as
to whether or not they will support our present position.®*

After discussing the matter with Thomson, Ganne replied that the Bands position was
“totally unacceptable to the PFRA,” paticularly “the suggestion that consideraion be given to
affidavit evidence based on memory and reasonably [sic] belief designed to establish flooded
acreage.” Thomson was prepared to proceed only on the basis of the joint engineering arrangement
previously agreed to by the parties"

With his February deadline fast approaching, Wellman wrote directly to Berry, by then the
Acting Director of the PFRA, to reiterate the Bands willingness to settle for a lump sum of
$265,000, subject to appropriate releases of past, present, and anticipated future damages®* The

government relented, and steps to implement the settlement commenced.

Terms of the Settlement
The terms of the settlement appeared relatively straightforward. Of the proceeds of $265,000,
Muscowpetung was to receive $150,000, Pasgua $100,000, and Standing Buffalo $15,000. The

su W. Roy Wellman, Wellman & M aclsaac, Barristers & Solicitors, to L.G. Ganne, Legal Advisor,

Department of Justice, December 1, 1976, PFRA file 928/7E4, vol. 5 (ICC Documents, pp. 1059-60).

812 W. Roy Wellman, Wellman & Maclsaac, Barristers & Solicitors, to L.G. Ganne, Legal Advisor,
Department of Justice, December 1, 1976, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 1060).

813 L.G. Ganne, Legal Advisor, Department of Justice, to W. Roy Wellman, Wellman & Maclsaac,
Barristers & Solicitors, December 13, 1976, PFRA file 928/7E4, vol. 5 (ICC D ocuments, p. 1061A).

814 W. Roy Wellman, Wellman & M aclsaac, Barristers & Solicitors, to W.M. Berry, Acting Director,
PFRA, Department of Regional Economic Expansion, January 24, 1977, PFRA file 928/7E4, vol. 5 (ICC Documents,
pp. 1062-63).
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Bands were to provide the PFRA with appropriate releases and would authorize permits to allow
future flooding.

Berry provided a memorandum to his superiors in the Department of Regional Economic
Expansion so they could alert the Treasury Board of the PFRA’ s upcoming submission with regard
tothe settlement. After layingout the background to the claimand the proposed terms of settlement,
Berry stated:

Surveys completed by PFRA haveshownthat atotal of 1,540 acresof reserve
lands has been adversely affected by the Echo Lake control structure. Of this area,
935 acres are considered to have been productive hay lands before the lakes were
raised. Based on studies of past damages (i.e. loss of production, access and
developmental opportunities, shooting rights and shoreline erosion) and on the
present market value of thisland PFRA has concluded that the lump sum settlement
of $265,000 can be justified.®>
In advising Treasury Board of the proposed settlement, Assistant Deputy Minister J.D. Collinson

suggested that “the most appropriate way of proceeding is by way of an ex gratiapayment, sincethe
settlement of the matter can be considered to fall in the category of moral obligation.”%*

On March 4, 1977, Wellman provided Berry with Band Council Resolutions from each of
the three Bands “in trust and on the understanding that in due course the sum of $265,000.00 will
be deposited in trust and to the credit of the respective Reserves to be divided in the proportion
mutually agreed upon by the Reserves.”*" Theterms of the Pasquaand Standing Buffalo resolutions

were virtually identical :

WHEREAS PFRA constructed a control structure on the Qu’ Appdle River
downstream of the outlet of Echo Lake in 1942; and

815 W.M.Berry, Acting Director, PFRA, Department of Regional Economic Expansion, to M.W. White,

Western Region, D epartment of Regional Economic Expansion, February 9, 1977, with attached notesentitled “Claim
for Flooding Damagesto Indian Lands Echo Lake Dam, Qu’AppelleRiver,” undated, PFRA file 928/7E4,vol. 5(1CC
Documents, pp. 1071-73).

316 J.D. Collinson, Assistant Deputy Minister, Western Region, Department of Regional Economic
Expansion, to J.D. Love, [Treasury Board], February 18, 1977, PFRA file 928/7E4, vol. 5 (ICC Documents, p. 1075).

s W. Roy Wellman, Wellman & M aclsaac, Barristers & Solicitors, to W.M. Berry, Acting Director,
PFRA, Department of Regional Economic Expanson, March 4,1977, PFRA file 928/7E4, vol. 5 (ICC Documents, p.
1077).



122 Indian Claims Commission

WHEREA S the control structure raised the level of water in Echo Lake and
in Pasqua L ake and as aconsequence caused flooding of hay lands|ocated withinthe
boundariesof the M uscowpetung, Standing Buffal o and Pasqual ndian Reserves; and

WHEREAS such flooding has resulted in a loss of hay production, a
reduction of reserve landspreviously availablefor hay production, areduction of the
number of cattle which the Bands were able to raise, and a consequential reduction
of economic growth; and

WHEREAS the Bands have never been paid compensation with respect to
such losses;

NOW, THEREFORE, BE IT RESOLVED that

for and in consideration of the payment of $100,000 [$15,000] to the credit
of the Pasgua [ Standing Buffal o] Band, the Band does hereby rel ease PFRA from all
past, present and future claimsin resped to erection of the said control structure and
consequential flooding, and further agrees to authorize the issuance of a permit to
PFRA in respect of the continued operation of the said control structure®'®

The Muscowpetung Band Council Resolution contained one significant difference. Rather than
releasing the PFRA from all daims “in respect to erection of the said control structure and
consequential flooding,” the Muscowpetung resolution released all claims*“inrespect to lands now
flooded by the said control structure.”3*

That same day, Berry forwarded the Band Council Resolutions and the formal Treasury
Board submission to Collinson to commence the approval process.** The submission defended the

settlement in theseterms:

A mutually acceptable lump sum of exactly $265,000 as full compensation
for past and future damages has been negotiated between PFRA and the Indian
Bands. Studies by PFRA have concluded that this sum is reasonable and justifiable
on the following basis:

s18 Pasqua Band, Band Council Resol ution, February 8, 1977, PFRA file 928/7E4,vol. 5(ICC Documents,
p. 1069); Standing Buffalo Band, Band Council Resolution, February 8, 1977, PFRA file 928/7E4, vol. 5 (ICC
Documents, p. 1070).

819 Muscowpetung Band, Band Council Resolution, February 15, 1977, PFRA file 928/ 7E4, vd. 5 (ICC
Documents, p. 1074).

320 W.M.Berry, Acting Director, PFRA, Department of Regional Economic Expansion, to J.D. Collinson,
Assistant Deputy Minister, Western Region, Department of Regional Economic Expansion, M arch 4, 1977, PFRA file
928/7E4, vol. 5 (ICC Documents, p. 1076).



QVIDA First Nations Inquiry Report 123

Affected area — 1540 acres, consisting of 935 acres of hay lands and 605 aares of
lower, marginal lands, on the three Reserves, within the vertical interval
between the pre-dam long-term lake level and the elevation to which
easements were purchased from non-Indian landowners.

Unit values of compensation for damages to hay lands
- $133 per acre, representing present value of lost returns to the land

between 1943 and the present.
- $125 per acre, representing the present value of future damages and
being the current market value of this class of land.

Unit value of compensation for damages to marginal lands
- $40 per acre in consideration of damages to hunting and fishing

capabilities, interference with access and loss of development
opportunities along shore-lines and on the Reserves generally.

Total Compensation

Haylands - 935 acs. @ $258/ac = $241,230
Marginal lands - 605 acs. @ $40/acre = 24,200
Total $265,430%*

After a minor procedural error was caught in the initial formal submission,*”? the PFRA
resubmitted the documentsto Treasury Board and, by Order in Council PC 1977-10/1949 dated July
7, 1977, the settlement received Cabinet approval *** On July 19, 1977, a copy of the Order in
Council was forwarded to Berry,** and two days later Ganne provided acopy to J.D. Leask, by that
date Indian Affairs Director General for the Saskatchewan Region. Leask, who had previously

sz Department of Regional Economic Expansion, Submissionto Treasury Board, March 23,1977, PFRA

file 928/7E4, vol. 5 (ICC Documents, p. 1092).

sz W.M. Berry, Acting Director, PFRA, Department of Regional Economic Expansion, to W. Roy
Wellman, Wellman & M aclsaac, Barristers& Solicitors, May 5,1977, PFRA file 928/7E4-2, vol. 1 (ICC Documents,

p. 1103).
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Order in Council PC 1977-10/1949, July 7, 1977, PFRA file 928/7E4-2, vol. 1 (ICC Documents, p.
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concurred that the settlement was “fair and just,”®® also acknowledged receipt of an
I nterdepartmental Settlement Advice in the amount of $265,000 payable to Indian Affairs3%
Berry himself notified Wellman of completion of the settlement:

Thisis to advise you that we delivered today to the Department of Indian
Affairs and Northern Development a check for $265,000 in settlement of the land
claims on Pasgua Lake A draft copy of the receipt of this cheque from that
Department is attached hereto. This concludes our commitments on this matter.3’

This was not the end of the matter, however.

Aftermath of the Settlement
By the autumn of 1977, Harry M. Hill had been appointed as the new Director of the PFRA and
Berry had resumed his position has Chief Engineer. On October 21, 1977, Berry and Ganne met with
new Muscowpetung Chief Ron Rosebluff, who had been in the position just ten days and who had
guestionsregarding the settlement. In particular, Chief Rosebluff was concerned that “ the $150,000
settlement alowed the flooding of their hay lands for ever and ever.” After the history of the
negotiations and the basis for the settlement had been explained to him, Chief Rosebluff expressed
his intention to discuss the settlement with members of his Band to consider whether the Band
should challenge the validity of the authorizing Band Council Resolution.?#®

In January 1978, Rosebluff advisad Indian Affairs that the Muscowpetung Band did not
intend to use or accept the $150,000 deposited in its revenue account. The Band disagreed with the

25 J.D. Leask, Director General, Saskatchewan Region, Department of Indian and Northern Affairs, to

JW. Ritchie, Head, Lands Advisory Services, Department of Indian and Northern Affairs, March 8, 1977, DIAND file
675/8-4, vol. 3 (ICC Documents, p. 1078).

826 L.G. Ganne Legal Advisor, Department of Justice, to J.D. Leask, Director General, Saskatchewan
Region, Department of Indian and Northern Affairs, July 21, 1977, PFRA file 928/7E4-2, vol. 1 (ICC Documents p.
1109).

821 W.M. Berry, Acting Director, PFRA, Department of Regional Economic Expansion, to W. Roy
Wellman, Wellman & Maclsaac, Barristers & Solidtors, July 22,1977, PFRA file 928/7E4-2,vol. 1 (ICC Documents,
p. 1110).

328 W.M. Berry, Chief Engineer, PFRA , Department of Regional Economic Ex pansion, to Harry M. Hill,
Director, PFRA, Department of Regional Economic Expansion, October 21, 1977, PFRA file 928/7E4-2, vol. 1 (ICC
Documents, p. 1116).
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wording since it released future claims and “ gives P.F.R.A. any authority needed to raise or lower
lake levels at their discretion.” Rosebluff also indicated that the Band was prepared to go to court
over the question of whether the resolution was null and void.** It should be noted, however, that,
notwithstanding the suggestion that the M uscowpetung Band woul d not use or accept its share of the
settlement proceeds, it iscommon ground between the partiesto thisinquiry that, by thedate of these
proceedings, dl three Bands had in fact spent all or virtually dl of the funds allocated to them 3

In a memorandum to his District Manager, Bowering, by this time the District Lands
Administration Officer for the Touchwood File Hills Qu’' Appelle District, suggeged that carefuly
defining the area of the permit might satisfy the Band:

Some assurance should be set forth to convince them that the established
acres ... would not be exceeded should the area again become flooded in the future
and if the area was exceeded, then another claim for damages may resullt.

It was my understanding that before any monies were paid out, that [sic] a
permit arrangement was to be entered into covering the period uponwhich P.F.R.A.
had flooding rights. | haven’t seen this permit nor has anyone mentioned it again.

While Mr. Len Ganne legal advisor, worked, | assume, in close harmony
with the Bandslegal adviser, Wellman and Mdssac [9¢], it does not appear that the
Muscowpetung Council is at all happy with the result. There may also be aconflict
between this courcil and the cound| responsible for the settlement.®**

29 N.J. Bowering, District Lands Administration Officer, Touchwood File Hills Qu’' Appdle District,

Department of Indian and Northern Affairs, to J.D. Drummond, District Manager, Touchwood File Hills Qu’Appelle
District, Department of Indian and Northern Affairs, DIAND file 675/8-4, vol. 4 (ICC Documents, pp. 1118-19).

330 ICC Transcript, June 26, 1997, pp. 205-06 (B ruce Becker and David Knoll).

331 N.J. Bowering, District Lands A dministration Officer, Touchwood File Hills Qu’' Appelle District,
Department of Indian and Northern Affairs, to J.D. Drummond, District Manager, Touchwood File Hills Qu’Appelle
District, Department of Indian and Northern Affairs, DIAND file 675/8-4, vol. 4 (ICC Documents, pp. 1118-19).
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E. Korchinski, Director of Operations for the Saskatchewan Region, recommended that the permit
be drafted and forwarded to the Band for itsreview.*** On February 24,1978, Lands Branch Director
G.A. Poupore provided a draft permit to Korchinski for this purpose.®*

At the time the settlement had been concluded in March 1977, M.R. St. Pierre, District
Superintendent of Economic Development, had indicated that the “procedure is to arrange for a
permit to be dated retroactive to 1942 to run continuous|[sic] or aslong asisrequired to control the
levels of the Pasgua and Echo Lakes.”*** However, the initial draft permit provided for a

commencement date of January 1, 1972, among thefollowing terms:

This letter shall be your authority, pursuant to the Indian Act to use and
occupy for flooding purposesthoseparcel s of land in Muscowpetung I ndian Reserve
No. 80, Hay Grounds Indian Reserve No. 80B, Pasqua Indian Reserve No. 79 and
Standing Buffalo Indian Reserve No. 78 shown on the sketches attached hereto.

This permit is granted subject to thefollowing terms and conditions:

1. That this permission or pamit shall be valid for an indeterminate period
commencing from January 1, 1972 and for aslong asthe land isrequired for
flooding purposes.

2. That the Department of Regional Economic Expansion shall pay, on
execution hereof, the sum of $265,000 as full and final payment for the use
of the said land for the duration of this permit.

3. That theland shall be used only for the purpose of flooding occasioned by the
construction and operation of the Echo Lake Dam.

332 E. Korchinski, Director of Operations, Saskatchewan Region, Department of Indian and Northern

Affairs,to G.A. Poupore, Director,Lands Branch, Department of Indian and Northern A ffairs, DIAN D file 675/8-4, vol.
3 (ICC Documents, p. 1123).

333 G.A. Poupore, Director, Lands Branch, Department of Indian and Northern Affairs, to E. K orchinski,

Director of Operations, Saskatchewan Region, Department of Indian and Northern Affairs, February 24,1978, DIAND
file 675/8-4, vol. 3 (ICC Documents, p. 1124).

334 M.R. St. Pierre, District Superintendent of Economic Development, Touchwood FileHillsQu’ Appelle

District, Department of Indian and Northem Affairs,to A.H. Markuson, Regional Lands Administrator, Saskatchewan

Region, Department of Indian and Northemn Affairs, March 8, 1977, DIAND file E4320-06566 (ICC Documents, p.
1079).
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4, That the Department of Regional Economic Expansion shall be solely liable
for any actions, demands, damages or claimsarising from, under or inrespect
of its use of the aforesaid land.®*

In providing the draft permit to Korchinski, Poupore noted that “[t]he sketches mentioned in the
permit arethose prepared by the Regional Surveyor’ soffice, signed, dated October 1976, April 1977
and January 1978 and are not attached.” %

It isimportant to emphasi ze that this draft permit was never signed, but it still included two

key facetsthat have become pivotd to theissuesin thisinquiry:

. Inclauses1and 3, it provided for an*indeterminate”’ term “for aslong astheland isrequired
for flooding purposes,” withtheland to be used “ only for the purpose of flooding occasioned
by the construction and operation of the Echo Lake Dam.”

. It referred to attached sketches that specified the land to be subject to the permit, but the
sketches were not attached.

On February 13, 1978, the Muscowpetung Band Council passed a resol ution purporting to
rescind the 1977 resolution by which the previous Band Council had accepted the settlement. The

rescinding resolution stated:

1. That the Muscowpetung Band Council deems the land flood situation to be
amatter requiring aconditional surrender persuant [sic] to Sec. 37 and Sec. 38 of the
Indian Act.
2. That the Band Council views the settlement non-constitutional [sic] on the
basis that it is non-advisable [sic] and not proper to enter into an agreement of
perpetuity [sic].

In the Alternative:
3. That such asettlement, if not subject to Sec. 37 and Sec. 38; that it should and
could only be approved by the eledtors of the Muscowpetung Band or at least by a
majority of a Band Council in a properly constituted meeting.

33 R.D. Brown, A ssistant Deputy Minister — Programs, Department of Indian and Northern Affairs, to

J.D.Love, Deputy Minister, Department of Regiond Economic Expansion, undated, DIAND file 675/8-4,vol. 3 (ICC
Documents, p. 1087). This document was never sgned.

336 G.A. Poupore, Director, Lands Branch, Department of Indian and Northern Affairs, to E. Korchinski,
Director of Operations, Saskatchewan Region, Department of I ndian and Northern Affairs, February 24, 1978, DIAND
file 675/8-4, vol.3 (ICC Documents, p. 1124). Emphasis added.
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It is with the above points in mind that we rescind the previous B.C.R. file
#225 and are therefore seeking further negotiations.®’

OnreceivingthisBand Council Resolution, Korchinski forwarded it to Poupore, asking whether the
authorizing Order in Council had been passed and what Indian Affairs’ position would be. Although
his Minister, J. Hugh Faulkner, had initially expressed sympathy for the Band’'s gance that the
settlement amounted to anillegal surrender,*® Poupore in his response to Korchinski on March 29,
1978, did not:

TheM uscowpetung Band Council hasevidently misinterpreted theprovision
of thelndian Act. Inthiscase asurrender of land isnot appropriate asthe Department
would be unable to leaseto the Department of Regional Economic Expansion. In
view of this, apermit isthe appropriate vehicle and a draft permit was forwardedto
you on February 20, 1978. The Muscowpetung Band Council isin error in stating
that the settlement proposed is not constitutional . The settlement was sanctioned by
the Band Council of the day and was negotiated between the Band’ s solicitors, Mr.
R. Wellman and Mr. L.G. Ganne, of the Department of Justice. Theproposed permit
isnot in perpetuity asthe Band Coundl states, but will pe'mit the land to be used by
D.R.E.E. for flooding purposes as required. The proposal was negotiated with the
approval of the Band Coundl of the day and there was no requirement for the
Council to put it before the Band members.

It is noted that the Band has received $150,000.00, the monies agreed in the
negotiations with D.R.E.E. It is considered therefore that as the agreement was
properly negotiated with D.R.E.E. and that the monies agread to have been paid to
Muscowpetung Band funds we cannot agree with the proposal put forward by the
new Band Council in their B.C.R. dated February 13, 1978.3%

At this point, aletter from Marcel Lessard, the Minister of Regional Economic Expansion,

had been drafted to convey the same sentiments to the Band. However, with aview to heading off

337 M uscowpetung Band, Band Council Resolution, February 13, 1978, DIAND file 675/8-4, vol. 4 (ICC

Documents, p. 1122).

338 J.R. Lane, Director General, Saskatchewan, Department of Regional Economic Expansion, to Harry

Hill, Director, PFRA, Department of Regional Economic Expansion,March 22, 1978, DIAND file 675/8-4, vol. 4 (ICC
Documents, p. 1132).

339 G.A. Poupore, Director, Lands Branch, Department of Indian and Northern Affairs, to E . Korchinski,
Director of Operations, Saskatchewan Region,Departmentof Indian and Northern Affairs, March 29,1978, DIAND file
675/8-4, vol. 3 (ICC Documents, p. 1133).
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the problem, Markuson instructed Touchwood File Hills Qu’ Appelle District Manager J.D.

Drummond to meet with the Band to explain the draft permit:

When reviewing the draft permit with the Band Coundl you should be prepared to
clarify why a surrender was not necessary. That the proposed settlement was
approved by the Band Council. That the Bands had received the monies and al that
remained was to provide a letter permit outlining the right to use and occupy the
lands flooded by the erection of the Echo Lake Dam built in 1952.

This does not grant any flooding beyond that affected by the level of the
dam.340

Drummond’ s efforts obviously did not have the desired effect, asL essard’ s letter went out on May
2, 1978:

You indicated your concern that surrender of Indian lands could be interpreted as
being part of the agreement. Our legal advisor states this interpretation cannot be
substantiated.

It was never contemplated by the staff of my Department that surrender of
lands would be part of the agreement, and, with the supporting opinion of our legal
advisor, let me assure you that such an interpretation cannot legitimately be made.
Insofar as land use is concerned, the agreement only makes provision for an
appropriatepermit to be granted pursuant to Section 28, Subsection (2) of the Indian
Act.

With regard to your concern over waiving of future claims, the agreement
precludes claims against the Crown, or any future owner of the water control
structure, resulting from the continued existence and operation of the structureinits
present form, but does not preclude future claims arising from other activities that
might adversely affect your Reserve lands*

Indian Affairs Minister Faulkner sent asimilar letter to Chief Rosebluff on July 11, 19783
Both letters prompted immediate and vigorous replies from the Band’s newly retained

solicitor, William J. Pillipow. To Lessard, Pillipow wrote:

340 A.H. Markuson, Supervisor of Lands, Saskatchewan Region, Department of Indian and Northern

Affairs, to J.D. Drummond, District M anager, Touchwood File Hills Qu’ Appelle District, Department of Indian and
Northern Affairs, April 6, 1978, DIAND file E4320-06566 (ICC Documents, p. 1137).

41 Marcel Lessard, Minister, Department of Regional Economic Expansion, to Ron Rosebluff, Chief,
Muscowpetung Band, M ay 2, 1978, PFRA file 928/7E4-2, vol. 1 (ICC Documents, p. 1145).

342 J. Hugh Faulkner, Minister, Department of Indian and Northern Affairs, to Ron Rosebluff, Chief,
Muscowpetung Band, July 11, 1978, PFRA file 928/7E4-2, vol. 1 (ICC Documents, p. 1155).
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[W]e cannot agree with you or with the opinion of your legal advisor with respect to
interpretation that must be placed as to how a settlement of this type can be
effectively agreed to by a Band. Section 28, subsection 2 of the Indian Act referred
to apermit being issued by the Minister for aoneyear period only. As aresult that
Section cannot grant the rightsto the Minister which you assert. Wewish to bring to
your attention Section 37 of the Indian Act, which says that Indian land cannot be
dealt with as set out therein except as provided under Sections 37, 38 & 39.

Furthermore, we cannot agree at all that a Band can forever waive itsrights
to flooding of their lands without eliminating [sic] the right of the land to future
generations. It is our opinion that The Band can settle a claim for damages which
occurred in the past but certainly cannot bind their future generations without
complying with Sections 37, 38 & 39 of the Indian Act.>*

In hisletter to Faulkner, Pillipow added that “the agreement whichwas entered intowith DREE and
PFRA could be held to be null and void based on dienation.”>*
Lessard’ sreply reiterated hisearlier commentsthat it had not been intended by the settlement

to dispose of an interest in land such that the surrender provisions of section 37 of the Indian Act

would be triggered:

It was our intention simply to acquire the right to maintain the existing control
structure, built by PFRA in 1942, at its presant location, and further, to compensate
the Band for the past, present and future consequences of any flooding that might
result from the continuing existence of this structure.

This is certainly not an alienation of these lands so far as the Band is
concerned, inasmuch asflooding may or may notoccur from year to year. The extent
of flooding in any year will bedetermined primarily by natural causes, and flooding
of the low-lying land concerned could occur whether or not the PFRA control
structure existed.

Section 28(2) authorizes the Minister of Indian Affairs and Northern
Development to grant by permit, for any period longer than one year, with the
consent of the Band Council, the right to occupy or use areserve. Thisisthe right
that we were seeking with respect to the control structure. The permit was intended
to be limited in its application to this structure and was not intended to provide any
rights in relation to reserve land adjoining the structure.

3 William J. Pillipow, Pillipow, K olyk & Owen, B arristers & Solicitors, to Marcel Lessard, Minister,
Department of Regional Economic Expansion, May 17, 1978, PFRA file 928/7E4-2, vol. 1 (ICC Documents, p. 1148).

344

William J. Pillipow, Pillipow, Kolyk & Owen, Barristers & Solicitors,to J. Hugh Faulkner, Minister,

Department of Indian and Northern Affairs, July 26, 1978, DIAND file 675/8-4, vol. 3 (ICC Documents, p. 1157).
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The February 15, 1977 Band Council Resolution, which the Band adopted,
acknowledged that the payment to be made to the credit of the Band was for past,
present and future claims in respect of flooding, with no suggestion that the
acquisition of any interest in land was acquired thereby. It further expressed
agreement on behalf of the Band to consent, in effect, to the Minister’s granting a
permit to PFRA for access on the Reserve to maintan its structure, which had been
located there since 1942.

Asindicated above, one of the purposes of the Band Council Resolution was
to convey theconsent of the Council to the Minister authorizing himto grant apermit
to cover the existence of the control structure for a period in excess of the one year
to which he is limited without the benefit of Council consent. This is a situation
falling completely within thepurview andintent of Section 28(2) and clearly doesnot
contemplate a disposition of reserve land within the meaning of Section 37, which
necessitates a surrender.

Furthermore, in our opinion, the Band hasnot waived itsright to theflooding
of their land. The Band has agreed to a negotiated amount as settlement for the
effects of flooding in the past, present and future, which they, at the time of
negotiated settlement, adopted by a Band Council Resolution.

Thisis an agreemert that has been fully performed by the payment of the
agreed amount of consideration and which is not capable of being disturbed simply
by a subsequent Council deciding to rescind the previous Band Council Resolution,
which expressed the consent of the Band to the agreement.>*

Assistant Deputy Minister R.D. Brown of Indian Affairsfollowedwith asimilar letter to Pillipow.**
However, notwithstanding the official position taken by Canada in the correspondence with the
Band’ s solicitors, Indian Affairs was uncertain about its ability to issue a permit under subsection
28(2), and Korchinski stated that “it is on this basis the permit has not been issued.”**’

The matter appears to have languished for ayear until Chief Rosebluff brought it up agan
during ameeting with Owen A. Anderson, the Saskatchewan Region Director General, on June 20,
1979, following an unusually high spring runoff. In afollow-up letter dated July 9, 1979, Anderson

345 Marcel Lessard, Minister, Department of Regiond Economic Expansion, to William J. Pillipow,
Pillipow, Kolyk & Owen, Barristers & Solicitors, August 1, 1978, DIAND file 675/8-4, vol. 3 (ICC Documents, pp.
1159-61).

346 R.D. Brown, A ssistant Deputy Minister - Programs, D epartment of Indian and Northern Affairs, to
William J. Pillipow, Pillipow, Kolyk & Owen, Barristers & Solicitors, September 12, 1978, PFRA file 928/7E4-2, vol.
1 (ICC Documents, pp. 1163-64).

347 E. Korchinski, Director of Operations, Saskatchewan Region, Department of Indian and Northern
Affairs, to M. Irene Lane, Acting Chief, Departmental Secretariat, Department of Indian and Northern Affairs, August
15, 1978, DIAND file 675/8-4, vol. 4 (ICC Documents, p. 1162).
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assured Chief Rosebluff that the 1977 Band Council Resolution did not deal with damages that
might be caused by additional dams, and he provided the Chief with topographic surveys prepared
by the Regional Surveyor to define the area and the acreage flooded. He asked Chief Rosebluff to
review the draft permit “ and adviseif you see anything that does not conform to the structure nor the
compensation that your Band' s previous council negotiated.” He concluded by noting that Indian
Affairs believed that the Department of Regional Economic Expansion had “acted in good faith in
securing the Treasury Board approve [sic] the compensation that had been negotiated by your
solicitor, Mr. Wellman.”**®

Despite Anderson’ s cajding, he had toreport to Leask that “Chief R. Rosebluff is not very
happy with Headquarters [sic] response and is insisting that the Department should explore all
possible means to get the Band out of this commitment.” Anderson asked Leask toreconsider the
Department’ s opinion of March 29, 1978, in which Poupore had supported the PFRA’ s position.®*
In a separate memorandum, to satisfy an undertaking gven by the Minister to Chief Rosebluff,
Assistant Deputy Minister Brown also asked L eask tolookinto thelegality of theFebruary 15, 1977,
Band Council Resolution in terms of “concluding the arrangement with PFRA "3

L eask responded by asking Anderson for additional information:

To support the Band in this problem, we require, as soon as possible, the
following information:-

1 Wereindividual Band membersconsulted or made aware of the proposal and
B.C.R. 225 prior to it passing? Was the B.C.R. signed by a quorum of this
Band at a regular meeting?

2. DidtheBand have Departmental assistanceinitsnegotiationswithD.R.E.E.?
It is noted that a Mr. Wellman was appointed by the Bands.

348 Owen A. Anderson, Director General, Saskatchewan Region, Department of Indian and Northern

Affairs, to Ronald Rosebluff, Chief, Muscowpetung Band, July 9, 1979, DIAND file E4320-06566 (I CC Documents,
pp. 1169-70).

349 Owen A. Anderson, Director General, Saskatchewan Region, Department of Indian and Northern
Affairs,t0 J.D. Leask, Director General, Reserves and Trusts, Department of Indian and Northern Affairs July 17, 1979,
DIAND file 675/8-4, vol 4 (ICC D ocuments, p. 1171).

350 R.D.Brown, A ssistant Deputy Minister - Programs, D epartment of Indianand NorthernAffairs, to J.D.
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675/8-4, vol. 3 (ICC Documents, p. 1175).



QVIDA First Nations Inquiry Report 133

3. Itisnotedthat B.C.R. 225 isidentical to B.C.R.’ sprepared by the Pasquaand
Standing Buffalo Bands for a similar purpose. Were these B.C.R.’ s drafted
by the Bands, D.R.E.E. or this Department?

4, When were the monies pad by D.R.EE. tothe Band?

In addition it is requested that you meet with D.R.E.E. at an early date and
ascertaintheir views on re-negotiating the agreement reached between D.R.E.E. and
the Band.**

Markuson drafted the response for Anderson:

1 Doubtful if Council consulted band members. Signed by quorum. Not likely
at band meeting but at lawyer’s office.

2. No, we were not involved. Attended a meeting with Wellman, and we were
advised to stay out of the process as he could provide better emotional
objectives.

3. District or Region did not draft the BCR. Expect Wellman did.

4. Funds were paid to Revenue Trust Fund.®*?

It should be noted that Markuson’s view that Wellman had prepared the Band Council Resolution
contradicted an earlier statement by Chief Rosebluff that Ganne was the draftsman.®**

Indian Affairs continued to deal with the Muscowpetung Band to try to make the settlement
work. On September 14, 1979, the Band i ssued anew Band Council Resol ution that, in consideration
for the $150,000 payment already received, purported to release the PFRA from only past and
present claims — the previous reference to future claims was conspicuously absent — and to pemmit

the PFRA to continueto flood an areaof 671.1 acres.®* In conjunction with thisresol ution, Assistant

1 J.D. Leask, Director General, Reserves and T rusts, Department of Indian and N orthern Affairs, to
Owen A. Anderson, Director General, Saskatchewan Region, Department of Indian and Northern Affairs August 2,
1979, DIAND file E4320-06566 (ICC Documents, p. 1176). In fact, asalready noted, the Muscowpetung Band Council
Resolution was not identical to the Band Council Resolutions passed by the Pasqua and Standing Buffalo Bands.

32 A.H.Markuson, Director, Lands and Membership, Saskatchewan Region, Department of Indian and
Northern Affairs, to Paul Jaiswal, Community Affairs, Department of Indian and Northem Affairs, Augug 8, 1979,
DIAND file E4320-06566 (ICC Documents, p. 1177).

353 N.J. Bowering, District Lands Administration Officer, Touchwood File Hills Qu’ Appelle District,
Department of Indian and Northem Affairs, to J.D. Drummond, District Manager, Touchwood File Hills Qu’ Appelle
District, Department of Indian and Northemn Affairs, January 4, 1978, DIAND file 675/84, vol. 4 (ICC Documents p.
1118).

34 Muscowpetung Band, Band Council Resolution, September 14, 1979, PFRA file 928/7E4-2, vol. 1
(ICC Documents, p. 1179).
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Deputy Minister Brown forwarded a second draft permit to his counterpart, J.D. Collinson, in the
Department of Regional Economic Expansion. Thispermit wasidentical to the earlier draft, except
that it applied only to the Muscowpetung Band and purported to grant permission to flood the same
671.1 acres referred to in the Band' s new Band Council Resolution®*®

This limitation on the flooded areas was unacceptable to Collinson:

Your letter refersto certain parcels of land to which the permit applies, and
in supporting Band Council Resolution No. 295, these parcels are particularly
identified and totd 671.1 acres.

A Muscowpetung Band Council Resolution (copy attached for your
information) dated February 15, 1977, which resulted from our negotiationswith the
Indian Band, identifies the area involved as “. . . lands now flooded by the sad
control structure . . ..” On this basis, Treasury Board authority for the $150,000
settlement was granted, and the subsequent Order in Council, P.C. 1977-10/1949,
authorized compensation for “. . . lands bordering Pasgua and Echo Lakes required
asaresult of the construction in 1942-43 of adam at the outlet of Echo Lake on the
Qu AppelleRiver . ..."

At the time of negotiations with the Band, an engineering review indicated
that under certain circumstances approximately 1,190 acres (lands below elevation
1,574 feet) could be affected by flooding from the existing control structure. Our
negotiationswith the Band and our request for Treasury Board and Order in Council
authority were based on this premise. With this as background, you will seethat the
limitations imposed by your letter and by Band Council Resolution No. 295 on land
that could be affected by the Echo Lake Dam are at variance with our negotiated
position.

In summary, the Band Resolution of 15th February, 1977 . . . isthe true and
legitimate basisfor the payment of the $150,000 to the credit of the M uscowpetung
Band. The permit must be granted on the same basis>*®

To this, Brown replied:

Thepurposeof our October 12 | etter wasto implement the agreement reached
between your officers and the Muscowpetung Band to allow PFRA to use lands
flooded in 1977 as aresult of the construction of adam at the outlet of Echo Lakeon

35 R.D.Brown, Assistant Deputy Minister - Programs, Department of Indianand Northern Affairs,to J.D.

Collinson, Assistant Deputy Minister, Western Region, Department of Regional EconomicExpansion,October 12, 1979,
PFRA file 928/7E4-2, vol. 1 (ICC Documents, p. 1181).

3% J.D. Collinson, Assigant Deputy Miniger, Western Region, Department of Regional Economic
Expansion, to R.D. Brown, Assistant Deputy Minister - Programs, Department of Indian and Northern Affairs, October
26, 1979, PFRA file 928/7E4-2, vol. 1 (ICC Documents, pp. 1183-84).
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the Qu’' Appelle River. The Chief of the Band has been concerned that a general
permit for flooding would grant PFRA unrestricted right to flood reserve lands
without the Band having any recourse for futuredamages arising from these adtions.
Accordingly, it was agreed that the permit should cover those areas flooded in 1977
and covered by the February 15, 1977 Band Council Resolution which states: . . . .
claimsin respect to lands now flooded by the said control structure. . . .

Theacreages and plansweredrawn up by the Regional Land Surveyor for the
Department of Energy, Mines and Resources.

Sincethe 1977 flooding arrangement appearstohave been negotiated directly
between your officers and the Band, we are not privy to the full extent of the points
agreed upon. However, we would be reluctant to change the description of the lands
covered by the permit area without the concurrence of the Muscowpetung Band. If
you are not satisfied with the area described in the October 12 permit, | suggest you
arrange a meeting with the Band Council and our Regional officers to discuss the
matter.>’

Collinson then took the matter up with J.D. Nicholson, the Indian Affairs’ Assistant Deputy

Minister for Indian and Inuit Affairs:

It would appear that whileyour Department may be under some pressurefrom
anew Chief to change the settlement terms, thereis little or no choice but to accept
the settlement enteredinto and asauthorized by Orderin Council P.C. 1977-10/1949,
dated July 7,1977. ThisOrder in Council relatesto[ Treasury Board] Minute 749611,
which confirmed the settlement agreed upon, established atotal number of acreson
three Reservations considered affected by the PFRA Echo Lake Dam, and set the
compensation to be paid per acre on such affected areas. The agreement with the
Muscowpetung Band, and two other Bands which were also involved in the
negotiations, did not provide a breakdown of the exact acreage on each Reserve
affected by the flooding. The Bands agreed among themselves as to allocation of
monies, and the all ocation was al so confirmed and authorized by the Treasury Board
Minute.

Because of the difficulties or near impossibility of precisely establishing the
number of acresthat could be flooded or otherwise affected on each Reserve by the
PFRA control structure and to bring finality to a long-standing claim, the Bands
through their lawyer, and the Crown, each agreed on a straight lump-sum payment
which the Bandswould allocate among themselves. Thisagreement wasreflected in
the Band Council Resolutions passed by each of the three Bands subseguent to

7 R.D.Brown, Assistant Deputy Minister - Programs, Department of I ndian and Northern Affairs,to J.D.

Collinson, Assistant Deputy Minister, Western Region, Department of Regional Economic Expansion, December 4,
1979, PFRA file 928/7E4-2, vol. 1 (ICC Documents, pp. 1185-86).
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agreement on the settlement proposals. The Crown by Order in Council confirmed

the settlement. . . .

It is evident from engineering computations of the area affected by the Echo
Lake Dam that the acreage calculated to be affected by the structure on the
Muscowpetung Reserveissubstartially larger thantheacreage set outin B.C.R. 295,
dated September 14, 1979, on which Mr. Brown relies. In my ldter of October 24,
1979, | have aready indicated that this acreage is at variance with our negotiated
position and that it was not intended that the settlement be made on a precise acreage
basis.

The following points seem pertinent to this situation:

- Both DIAND and DREE-PFRA are branches of thegovernment for purposes
of administration. The settlement was made between the Crown on the one
part and the three Bands on the other. Both Departments are bound by the
settlement on the side of the Crown. The Bandsrepresented throughout by the
lawyer of their choice are also bound by the settlement, having accepted and
received full payment of the settlement monies.

- The Deputy Attomey General is solely (through his agents) authorized and
entitled to effect settlement and compromises of claimsfor and against the
Crown. The present case, being a claim by the Bands against the Crown for
flooding damages, was sdtled by agreement between the Crown as
represented by the Deputy Attorney General and by the Bands represented by
their lawyer. In settling the Bands' claims, the Deputy Attorney General was
acting for both DIAND and DREE.

- An Order in Council, being the act of the Executive, has authorized the
settlement on behalf of the Crown and has provided for the monies in
payment of the settlement agreement. This Order in Council setsout a total
acreage which isthe acreage agreed upon as being affected, and setsforth the
priceto be paid per affected acre. Needlessto say, the words “now flooded”
contained in B.C.R. dated February 12, 1977, refer to the flooding caused by
the control structure at any time and do not mean flooding as it existed on
February 12, 1977.

- Mr. Brown’ s suggestion that PFRA originate another meeting to renegotiate
with one of the three Bands a settlement already agreed upon by the Deputy
Attorney Genera on behalf of the Crown and authorized by the Exeautiveis
not practical, and in fact would not be acceptable.

With the above as background, it would seem desirable to review the permit
whichwasincorporatedin Mr. Brown’ sletter of October 12, with particular attention
to removing acreage limitations related to consequentid flooding by the PFRA
structure.®®

358

J.D. Collinson, Assigant Deputy Miniger, Western Region, Department of Regional Economic

Expansion, to J.D. Nicholson, Assistant Deputy Minister, Indian and I nuit Affairs, Department of Indian and Northern
Affairs, March 28, 1980, PFRA file 928/7E4-2, vol. 2 (ICC D ocuments, pp. 1191-93).
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When after several inquiries the PFRA had not yet received its permit by August 20, 1981,
Hill asked Murray R. Skelton, the Manager of Land Administration, to follow up.**° Skelton did so
by providing for Hill’s review a draft memorandum to Deputy Minister Robert C. Montreuil to
proposethat he write directlyto Paul Tellier, Indian Affairs Deputy Minister, to request the permit.
The memorandum stated in part:

To date a reply to Mr. Collinson’s letter [dated March 28, 1980] has not been
received.

It is now essential to acquire a permit to flood, which is consistent with the
negotiated terms of the 1977 settlement. Failure to obtain same and as soon as
possible is leaving PFRA vulnerable to such diverse and contemplated claims as
economic and environmental damages, adverse socia and cultural effects and
rehabilitative costs, etc.**®

Eventudly, aletter requesting a permit went out over Montreuil’ ssignatureto Tellier on January 4,
1982.%*

Assistant Deputy Minister Donald K. Goodwin finally replied on Tellier’ sbehalf in aletter
dated May 7, 1982, to Collinson. Goodwin attributed the delay in responding to the time spent by
Indian Affairs to examine the situation, but even after this close scrutiny Goodwin’ s response was

not what the Department of Regional Economic Expansion had been hoping to hear:

Asyour Department isaware, thethree new Chiefsand Councilsof theBands
involved in the issue have expressed their dissatisfaction to DIAND that the cash
settlement of 1978, consented to by the previous Chiefs and Band Councils, was
unjust. In view of thisallegation, | believeit will be advisable to seriously consider

39 H.M_.Hill,Director Generd, PFRA, Department of Regional Economic Expansion, to D.H. Brannen,

Chief, Administration and Program Service, Department of Regional Economic Expansion, August 20, 1981, PFRA file
928/7E4-2, vol. 2 (ICC Documents, p. 1218).

360 J.D. Collinson, Assistant Deputy Minister, Western Region, Department of Regional Economic

Expansion, to Robert C. Montreuil, Deputy Minister, Department of Regional EconomicExpansion, undated draft, PFRA
file 928/7E4-2, vol. 2 (ICC Documents, p. 1222).

31 Robert C. Montreuil, Deputy Minister, Department of Regional Economic Expansion, to Paul Tellier,

Deputy Minister, Department of Indian Affairsand Northern Development, January 4, 1982, PFRA file 928/7E4-2, vol.
2 (ICC Documents, pp. 1223-24).
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a renegotiation of certain points in your agreement with the Bands prior to the
issuance of any permits to your Department. To issue these permits against the
expressed wishes of the current Band Councils may |lead to serious repercussions. >

On this note, correspondence between the two Departments on the subject ceased.

CREATION OF QU’APPELLE VALLEY INDIAN DEVELOPMENT AUTHORITY

While the Departments haggled over the terms of the permits, the Indian Bands of the Qu’' Appelle
Valley had been taking steps to better present their claimswith a unified voice. On June 20, 1979,
the Chiefs of the eight Bands passed a unanimous resolution to form QVIDA, with Chief Roland
Crowe of the Piapot Band asthe organization’ sfirst President. The primary concansthat QVIDA’s

members sought to address were:

. perceived violations of their rights, including unfulfilled treaty land entitlements, reduced
treaty and riparian water rights, deterioration of the visua environment and water quality,
loss of sources of livelihood, displacement of Band members to urban centres, inadequate
resources to protect rights and devel op reserve economies, and, of particular interest in this
inquiry, damages to land and improvements caused by water level control decisions; and

. the futurerole of Qu AppelleValley Bandsin maintaini ng, shaping, and directing the local
economy, land use, Indian culture and history, and the water regime.

In particular, the organization intended to work towards more effective flood control and improved
water quality in the Qu Appelle Valley. It also pledged to document, verify, and assess historical
flooding damages to reserve lands, and to seek retroactive compensation for those damages.®®

To thisend, on October 9, 1980, Chief Crowe advised Rabi Alam, Indian Affairs Director
of Regional Planning, that the Muscowpetung, Pasqua and Standing Buffalo Bands intended to

rescind their 1977 Band Council Resolutions. He continued:

362 Donald K. Goodwin, Assistant Deputy Minister, Indianand Inuit Affairs, Department of Indian and
Northern Affairs, to J.D. Collinson, Assistant Deputy Minister, W estern Region, Department of Regional Economic
Expansion, May 7, 1982, PFRA file 928/7E4-2, vol. 2 (ICC Documents, p. 1244).

363 Qu’'AppelleValley IndianDevelopment Authority, “ Directional Plan 1979-1983,” October 1979, pp.
5-6 and 9 (ICC Exhibit 1).
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In view of the above, there is no way the P.F.R.A. can continue to flood
Indian lands within the Qu’ Appelle until this matter is settled. The P.F.R.A. permit
would be useless in this regard. The Qu Appelle Valley Indian Development
Authority is the negotiating mechanism for these Bands***

At asubsequent meeting between QVIDA representativesand I ndian Affairs' regional management
team, Chief Crowe made a further gatement:

Chief Crowe advised that before any Indian lands are surrendered a band
referendum is required. Thiswas never done in the case of three Qu’ Appelle Bands
allowing P.F.R.A. to flood their lands. As a result these three bands are now
rescinding their Band Cound| Resolutions. Regardlessof a band referendum being
held one does not have the right to surrender land for more than one year.>®

Chief Crowelater quantified the damage claim asalump sum of $10.5 million, coupled with annual
“flooding lease” payments of $500,000 to be adjusted for inflation.>*®
On being advised by Chief Crowe of the three Bands' intent to rescind their 1977 Band

Council Resolutions, Alam requested background information. Markuson replied:

| would like to point out that the three bandsinvolved engaged their own lawyer, R.
Wellman, who did the negotiations with DREE. When we attended the meeting with
Mr. Wellman we were informed that the Department should stay out of the
negotiations as he could plead better using the tangibleand intangible losseswhere
we would be moreinclined to use land value only. Ther efore the Department did not
get involved. Wellman acquired the B.C.R.’s and agreement, Justice reviewed the
proposal and Treasury Board approved the expenditure of $265,000.

No permit is required under Section 28 as it only requires a letter of
agreement between the two Minigers.’

364 Chief Roland Crowe, Presdent, Qu AppdleValley Indian Development Authority, to Rabi Alam,

Director, Planning and Review, Saskatchewan Region, Department of Indian and Northern Affairs, October 9, 1980,
DIAND file E4320-06566 (ICC Documents, p. 1202).

365 Qu’'AppelleValley IndianDevelopment Authority, Minutes of meeting with [Indian A ffairs] Regional

Management Team, November 17, 1980, DIAND file E4320-9, vol. 1 (ICC Documents, p. 1209).
366 Memorandum to file, M.R. Skelton, Manager, Land Administration, Department of Indian and
Northern Affairs, April 5, 1982, PFRA file 928/7E4-2, vol. 2 (ICC Documents, p. 1243).
367 A.H.Markuson, Director, Lands and Membership, Saskatchewan Region, Department of Indian and
Northern Affairs, to Rabi Alam, Director, Planning and Review, Saskatchewan Region, D epartment of Indian and
Northern Affairs October 23,1980, DIAND file E4320-06566 (ICC Documents, p. 1204). Emphasis added.
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OnNovember 10, 1980, the Standing Buffal o Bandissueditsrescinding Band Council Resol ution.

368

Four monthslater, the QVIDA Chiefsmet with Leask to addresstheir grievanceswithregard

to valley flooding and to implore Indian Affairs not to issue permits to the PFRA.. Leask noted:

They were anxious that no permits be issued to DREE in respect to the
developmentsin the valley until further discussion had taken place and | advised
them that | was not aware of any intention on our part to issue permitsimmediately
and that we would want to support the Band in discussions which they had if they
were successful in re-opening them.*®

However, it is apparent that a new permit had already been sent to the Department of Regional

Economic Expansion, although it is not clear whether it was the permit of October 12, 1979, that

sparked the exchange between Assistant Deputy MinistersBrown and Collinson or yet another draft

permit. Markuson commented to Alam:

| was not aware that anew permit had been sent to DREE. | believe that they
have firm grounds for including future flooding as that was the whole intent of the
structure to hold and release flood waters.

If the entire valley problem is looked &, the Bands of the valley may well
have a case against the Federal Government for allowing development to take place
that has led to the accessive [sic] flooding of the reserve lands. Other control
structures are involved. | doubt if the matter will be settled any other way.

You are in receipt of my letter of February 8th, 1982 that outlined the
situation as | believe it developed. | believe that the various surveys conduded by
Q.V.1.D.A. shows[sic] that most of the flooding was dueto high run offs and newly
formed channel sunrelated to PFRA structures. Theother factor, | think, that hasbeen
well documented by the Qu’ AppelleValley Authority isthe land clearing upstream
that resultsin quicker runoff at certain times.

Whileit isfineto criticizewhat was done in the past | am as concerned that
the bands are not |ooking to the future on how best they can co-ordinatetheir interest
with others for future protection of these lands. | agree the proposas by the
Qu’ Appelle Authority was [sic] not to the bands interests, from my unprofessional

368 Standing Buffalo Band, Band Council Resolution, November 10, 1980, DIAND file E4320-06566
(I1CC Documents, p. 1208).
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J.D.Leask, Director General, Reservesand T rusts, Department of Indian and Northern Affairs, toD.J.

Singleton, Director, LandsDirectorate, Department of Indian and N orthern Affairs, and E.M . Hobbs, Director, Economic
and Employment Devel opment, Department of Indian and Northem Affairs, March 12,1982, DIAND fileE4320-06566
(ICC Documents, p. 1234).



QVIDA First Nations Inquiry Report 141

view of planning, but unless they come forward with alternatives | believe nothing
will happen unless serious flooding occurs.*”

By February 10, 1982, the Pasgua Band, too, had issued a rescinding Band Council
Resolution,** but W.F. Bernhardt, Head of L and Transactionsfor the Saskatchewan Region, advised
the District Officethat there was no action that could be taken in relation to the resolution at that
time.*> On March 30, 1982, however, Markuson finally replied to Pasqua Chief Lindsay Cyr:

Y ou know [sic] doubt are aware that the Department and Treasury Board approved
the compensation as aresult of your Band's[sic] B.C.R.’s of 1977 as negotiated on
your behalf by your solicitor R. Wellman with P.F.R.A.

It was not necessary to hold a surrender to alienate the land. When an Act of
Parliament of Canada is empowered to take or use lands or any interest therein
without the consent of the owner, the power may, with the concent [sic] of the
Governor in Council and subject to any termsthat may be prescribed by the Governor
in Council, be exercised in relationshipto lands in areserve or any interest therein
(Section 35 of the Indian Act). Section 9 of the Prairie Land [sic] Rehabilitation Act
grants them the right and to compensate Order in Councils [sic] were obtained
achieving the construction of the works. Asaresult your Band Funds were credited
with the moneys your Band Council of the time had negotiated.

We are obliged to believe that, your Band Council of the time was speaking
for the people and they had agreed to the settlement negotiated on the terms.

S0 A.H.Markuson, Director, Lands and Membership, Saskatchewan Region, Department of Indian and

Northern Affairs, to Rabi Alam, Director, Planning and Review, Saskatchewan Region, Department of Indian and
Northern Affairs, March 25, 1982, DIAND file E4320-06566 (ICC D ocuments, pp. 1237-38).

sn Pasqua Band, Band Council Resolution, February 10, 1982, DIAND file E4320-06569 (ICC
Documents, p. 1231). On receiving Pasqua’s Band Cound! Resolution, E.J. Belfry, the District Superintendent of
Reserves and Trusts noted that the Band had received the $100,000 contemplated by the 1977 resolution “and have
expended all but$7500.00 of thisamount”: E.J. Belfry, District Superintendent of Reservesand T rusts, Touchwood File
Hills Qu’ Appelle District, Department of Indian and Northern Affairs, to W .F. Bernhardt, Head, Land Transactions,
Saskatchewan Region, Department of Indian and Northern Affairs, February 22, 1982, DIAND file E4320-06569 (ICC
Documents, p. 1232).

872 W.F. Bernhardt, Head, Land Transactions, Saskatchewan Region, Department of Indian and Northern
Affairs, to District Manager, T ouchwood File Hills Qu’ Appelle District, Department of Indian and N orthern Affairs,
March 15, 1982, DIAND file E4320-06569 (ICC Documents, p. 1235).
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Therefore it does not appear to be a subject that can be renegotiated as it is
concluded.®”

At about that time, Indian Consultant Enterprises released areport entitled “ Past Damages
Compensation Study,” which had been commissioned by QVIDA. The report included a historical
overview of Indian occupancy of the Qu'Appelle Valey; transcribed interviews with valley
residents; the studies of the Qu’ Appelle River system and control structures, soil degradationin the
valley caused by flooding, and the impact of flooding on flora and fauna; and a recommended
approach to claiming compensation for these damages* Over the next several months, Indian
Affairs and Saskatchewan’'s Department of Intergovernmental Affairs reviewed the report and
considered its implications.®* Associate Deputy Minister Newton C. Steacy of the provincial
department inquired whether the report was intended to be merely an information document to
support aclaim or the claimitself, noting that, if the latter, combining conveyance, compensation,
and economic devel opment issuesin thereport madeit difficult to separate and deal effectively with
the compensation issues. He recommended to QVIDA President Eugene Anaquod that theclaim be
submitted to the federal Department of Justice and the provincial Department of the Attorney
Genera to determine whether it had any legal basis®"®

s A.H.Markuson, Director, Lands and Membership, Saskatchewan Region, Department of Indian and

Northern Affairs, to Lindsay Cyr, Chief, Pasqua Band, March 30, 1982, DIAND file E4320-06569 (ICC Documents,
p. 1241). Emphads added.

s Indian Consultant Enterprises, “Past Damages Compensation Study,” March 1982 (ICC Exhibit 3).

s A.H.Markuson, Director, Lands and Membership, Saskatchewan Region, Department of Indian and
Northern Affairs, to Rabi Alam, Director, Planning and Review, Saskatchewan Region, Department of Indian and
Northern Affairs, June 29, 1982, DIAND file E4320-9, vol. 1 (ICC Documents, pp. 1245-47); Newton C. Steacy,
Associate Deputy Miniger, Indian and Native Affairs, Department of Intergovernmental A ffairs, Government of
Saskatchewan, November 12, 1982, DIAND file E4320-9, vol. 1 (ICC Documents, pp. 1248-49).

316 Newton C. Steacy, Associate Deputy Minister, Indian and Native Affairs, Department of
Intergovernmental Affairs, Government of Saskatchewan, November 12, 1982, DIAND file E4320-9, vol. 1 (ICC
Documents, p. 1248).
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Eventudly, in early 1983, Chief Lindsay Cyr, Chairman of QVIDA’s Technica Sub-
Committee, invited PFRA Director General Hill to attend a meeting to discuss the report. Hill

declined, concurring with Steacy’ s observations about the report. However, he also stated:

Further, settlements have already been effected on outstanding claims arising from
PFRA’s activitiesin the Valley. In view of this, PFRA’s attendance & meetings of
this nature would serve no useful purpose.®”

On September 1, 1983, Planning and Review Director Alam forwarded the report to R.M.
Conndly, Director of the Specific Claims Directorate, with a view to having QVIDA’s clams
considered by the Office of Native Claims. On Connelly’ s behalf, Senior Claims Analyst Richard
Berg advised Alam that QVIDA would first haveto establish avalid claim within the context of the
specific claims policy, meaning that the Department of Justice would have to conduct afull factual
review and provide its opinion on whether the Bands were owed an outstanding lawful obligation.
Bergthought it “highly unlikely, however, tha the government would agreeto re-open negotiations
in those cases where settlements have been reached and the provisions of the agreements fully
respected.” %'

Notwithstanding Berg's pessimism, new QVIDA President Henry Delorme informed
Connelly on October 21, 1983, that QVIDA intended to submit the “ Past Damages Compensation
Study” and abrief to update the Office of Native Claims about QVIDA'’ s future plans.”® However,
Connelly advised Chief Del ormetha the Office of Native Claimsdid not normally becomeinvolved
inclaimsuntil thevalidity of aband’ sclaim had been established, and herecommended that QVIDA

deal with Indian Affairs’ regional representatives.®*°

s Harry M. Hill, Director General, PFRA, Department of Agriculture, to Chief Lindsay Cyr, Chairman,

QVIDA T echnical Subcommittee, April 15, 1983, DIAND file E4320-9, vol. 1 (ICC Documents, p. 1258).

378 Richard Berg, Senior Claims Analyst, Specific Claims Branch, Office of Native Claims, Department
of Indian and Northern Affairs to Rabi Alam, Director, Planning and Review, Saskatchewan Region, Department of
Indianand Northern Affairs, October 3, 1983, DIAND file BW 8260/SK8552-C1, vol. 1 (ICC Documents, pp. 1273-74).

879 Chief Henry Delorme, President, QVIDA, to R.M . Connelly, Director, Specific Clams Directorate,
Officeof Native Claims Department of Indian and Northern Affairs October 21, 1983, DIAND fileBW8260/SK 8552-
C1, vol. 1 (ICC D ocuments, p. 1275).

380 R.M.Connelly, Director, Specific Claims Directorate, Office of Native Claims, Department of Indian
and NorthernAffairs, to Chief Henry Delorme, Presdent, QVIDA, November 7, 1983, DIAND fileBW8260/SK 8552-
C1, vol. 1 (1CC D ocuments, pp. 1276-77).
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A year later, after reviewing the “Past Damages Compensation Study,” lan B. Cowie of
Saskatchewan’ sIndian and Native Affairs Secretariat disclaimed provincial responsibility for flood
damages on the reserves, advigng Chief Cyr that “[t]he fact that the federal government has pad
compensation to Indian Bandsfor flooding damages establishes aprecedent which servesto indicate
that any further compensation is afederal matter.” However, Cowie suggested that the Bands work
jointly with the provincial and federal governments towards economic development of theareaand
in i mpl ementi ng conveyanci ng improvementsin the Qu’ Appélle River valey.®

In October 1984, two of the Bandsin the eastern Qu’ Appelle Valley — Kahkewistahaw and
Sakimay — issued Band Council Resolutions submitting specific claims for damage to and |oss of
reserve lands caused by the flooding associated with the dams at Round and Crooked L akes.®* The
following February, AnitaGordon of the Federation of Saskatchewan Indian Nationsadvised PFRA
Director Hill that the Federation had been asked to assist all four eastern Bands. In connection with
the Federation’s review of the issug Gordon asked Hill “on what authority PFRA in 1941
constructed the Crooked Lake Dam and the Round L ake Dam.” %

Hill’ s response was interesting, both for the bases on which it claimed that the PFRA had
been authorized to construct the two dams and for those bases on which it did not rely. Hill pointed
to the appropriations clause in Treaty 4 as well as section 9 of the Prairie Farm Rehabilitation Act
asthe PFRA’ sauthority to build the dams, but he made no mention of any authorization being given

by the Bands or by Indian Affairs under the Indian Act.®*

381 lanB. Cowie, Secretary, Indian and Native Affairs Secretariat, Government of Saskatchewan, to Chief

Lindsay Cyr, QVIDA, September 4, 1984, DIAND file E4320-9, vol. 1 (ICC Documents, p. 1278).

362 Kahkewistahaw Band, Band Council Resolution, October 12,1984, D IAND fileE4320-9,vol.1 (ICC
Documents, p. 1281); Sakimay Band, B and Council Resolution, October 17, 1984, DIAND file E4320-9, vol. 1 (ICC
Documents, p. 1282)..

363 Anita Gordon, Research Director, Indian Rights and TreatiesResearch, Federation of Saskatchewan
IndianNations,to H.M. Hill, Director General ,PFRA, Departmentof Regiond Economic Expansion, February 20, 1985,
PFRA file 928/7R1-11, vol. 1 (ICC Documents, p. 1283).

364 Harry M. Hill, Director General, PFRA, Department of Regional Economic Expansion, to Anita
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In the autumn of 1985, as the PFRA considered repairs to the Crooked Lake dam, PFRA

Project Engineer Donald Forsythe and Senior Land Representative Frank Luchinski met with

representativesof the eastern Bandsto discussthe project. When Forsythe stated that hedid not have

the authority to discuss all aspects of the dams, QVIDA President Lindsay Cyr invited Hill to a

meeting to address certain concerns before the Bands would agree to permit the PFRA to

“renovate.”** Once again, however, Hill refused to meet:

It appears from your letter that the request for a meeting relates to concerns
other than the specificmatter of our request for permission to enter upon aparticular
reserveto conduct inspection surveyson an existing dam. In thisconnection, you will
recall our letter to you of April 15, 1983, which clearly spelled out PFRA’ sposition
relativeto the settlement of claims. In regard to the concernsreferred toin your letter,
may we suggest that a meeting with PFRA is not the proper forum to air and to
resolve such concerns. Because of the foregoing, PFRA takesthe position that it has
no authority to enter into discussionsor negotiationswith your Associationin matters
that would properly form the subject matter of discussions with officials of the
Department of Indian Affairs and Northem Devel opment. Accordingly, PFRA will
not attend the meeting scheduled for September 18, 1985.

PFRA, for purely technical and maintenance purposes, requires a right of
entry upon the Cowessess Reserve to inspect the existing structure on Crooked L ake.
We wish that Chief Delormeand his Council would supply PFRA with the required
permit by way of Band Council Resolution for such purposes. My officias are
prepared to meet with Chief Delorme and his Council, at their convenience, to
outline our requirements and to negotiate compensation if required.®®

Chief Cyr was disgppointed with Hill’ sreply:

In reviewing past recent history of Indian Band and P.F.R.A. meetings, your
Department went to extra lengths to secure flooding rights on Pasqua,
Muscowpetung, and Piapot (sirca[sic] 1976). It is with regret that Smilar action
cannot be carried through to negotiate and settle present important issues and
concerns of the Bands.

In discussion with Chief Delorme, this action leaves the Bands little avenue
except to follow through with thelegal route. Eventually theissueswill beresolved,
however our attempts at establi shing aworki ng rel ationship towardsresol ution of our
concerns will be delayed.

385

Chief Lindsay Cyr, President, QVIDA, to Harry M. Hill, Director General, PFRA, Department of

Regional Economic Expansion, September 9, 1985, DIAND file E4320-9, vol. E4 (ICC Documents, p. 1298).
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Harry M. Hill, Director Generd, PFRA, Department of Regional Economic Expansion, to Chief

Lindsay Cyr, President, QVI DA, September 11, 1985, DIAND file E4320-9, vol. E4 (ICC D ocuments, pp. 1299-1300).
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One question here is. since you stae that you “have no authority to enter in
negotiationson discussionswith Bands”, how do you expectto gainlegal permission
to enter the Reserves without permission from the Bands? Y ou are aware that two of
your Dams are situated on Reserves and the process by which thelndian land access
was achieved is under research at this time. The Bands will be developing a legal
position with respect [to this] very soon. Their legd rightswith respect to land and
the processfor gaining accessto an[d] acquiring land under the Indian Ad will have
to be reviewed.

Given the abovefactsyou can understand QVIDA’ sinterest in attempting to
resolve this longstanding issue since 1940's, consequently QVIDA will continue
overtures to the responsible Departments for discussions and settlement.®®’

In response to Chief Cyr’squery about the way the PFRA expected to gain access without
permission from the Bands, Hill stated on October 29, 1985:

Our view on this matter is that settlements have been effected on all
outstanding flood damage daims arising from PFRA’ s construction activitiesin the
Qu'AppelleValley. Asaresult of your continued requests to negotiate other issues
and concerns with PFRA, it appears that our respective positions on these matters
will not be reconciled.

Inaddition, may | advisethat our Engineering Service, upon re-evaluatingall
availabletechnical datarelating to the structure, have determined that the Crooked
Lake Project need not be implemented at this time. Therefore, the request for right
of entry dated July 10, 1985, and submitted to Chief Henry Delorme and the
CowessessBand Council ishereby withdrawn. However, sincethe structureitselfis
not situated on Reserve land, any futurerehabilitation thereof will be undertaken on
land controlled by Canada (PFRA).3®

This response stirred controversy within both QVIDA and Indian Affairs, each of which
believed that at least the south end of the Crooked Lake dam sat on the Cowessess reserve.® Chief

Cyr’ sresponse was not long in coming:

387 Chief Lindsay Cyr, President, QVIDA, to Harry M. Hill, Director General, PFRA, Department of

Agriculture, September 23, 1985, DIAND file E4320-9, vol. E4 (ICC Documents, pp. 1301-02).
388 Harry M. Hill, Director G eneral, PFRA, Department of Agriculture, to Chief Lindsay Cyr, President,
QVIDA, October 29, 1985, DIAND file E4320-9, vol. 4 (ICC Documents, p. 1303). Emphasis added.
389 Lloyd J. Sparvier, Land Management Officer, Y orkton District, Department of Indian and Northern
Affairs, to A.J. Gross, Director, Reservesand Trusts, Saskatchewan Region, D epartment of Indian and Northern Affairs,
November 16, 1985, DIAND file E4025-6-361 (ICC Documents, p. 1304).
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1 Our official position is that settlements have not been made with respect to
any of theflood damage claimsarising from P.F.R.A.” sconstruction activity
inthe Qu' AppelleValley. Wearein fact in the process of submittingaclaim
to the “Office of Native Claims’ on land damaged and alienated as aresult
of the said flooding.

We do not want any further initiatives to be taken by your Department until
this matter has been fully resolved.

2. We aso take issue with your statement that [the] Crooked Lake Structureis
not situated on Reserve lands. Our position is that the structure is on the
Cowessess Reserve and therefore cannot be modified without the consent of
the Band Council 3

A.J. Gross, by this time Indian Affairs Director of Resaves and Trusts for the Saskatchewan
Region, also pressed Hill for clarification.** Hill replied that those portions of the dam situated on
the bed of the Qu’ Appelle River belonged to the Province of Saskatchewan asthe owner of the bed.
Healso provided Grosswith copies of the documentation illustrating that the PFRA had paid for the
damsiteareas on the Cowessess and Ochapowace reserves, but that, on advice from the Department
of Justice, title had never been transferred to the Minister of Agriculture®*?

At this point, QVIDA was advised by its solicitors that its claims were facing a statutory
limitations problem and that steps had to be taken immediately to submit a claim to the federal
government.®*® A historical and legal statement of the claim entitled “Qu’ Appelle Valley Indian
Development Authority Land Claim” was prepared on QVIDA’ sbehalf by 116782 Canada Ltd**

At least seven of the Bands issued new Band Council Resolutions approving submission of the

3% Chief Lindsay Cyr, Presdent, QVIDA, to Harry M. Hill, Director General, PFRA, Department of
Agriculture, November 21, 1985, DIAND file E4320-9, vol. E4 (ICC Documents, p. 1305).

1 A.J. Gross, Director, Reserves and Trusts, Saskatchewan Region, Department of Indian and Northern
Affairs, to Harry M. Hill, Director General, PFRA, Department of Agriculture, November 21,1985, DIAND file E4320-
9, vol. E4 (ICC Documents, p. 1307).

392 Harry M. Hill, Director General, PFRA, Departmentof Agriculture, to A.J. Gross, Director, Reserves
and Trusts, Saskatchewan Region, Departmentof Indian and Northem Affairs,December 18, 1985, DIAND file E4025-
6-361 (ICC Documents, pp. 1309-10).

393 Chief Lindsay Cyr, President, QVIDA, to David Crombie, Minister, Department of Indian and
Northern Affairs, May 27, 1986, DIAND file BW8260/SK 8552-C1, vol. 2 (ICC Documents, p. 1324).

34 116782 Canadal td., “Qu’ AppelleValley Indian DevelopmentAuthority Land Claim,” April 14, 1986
(ICC Exhibit 5).
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“specific claim for compensation arising from theillegal alienation and flooding” of the reserves.®
Perhaps the most critical fact at thistime, however, was that QVIDA ran into financial difficulties
and was forced to seek additional funding to pressits claims.* Indian Affairs Minister McKnight
advised Chief Cyr that, although QVIDA had received considerable direct funding in the past and
might receive additional funding through Indian Affairs' regional office pending acceptance of the
claimfor negotiation, it should seek other sourcesof funding, such asthe Bandsthemselves or other
agencies aready receiving government funding.3’

By October 1, 1986, QVIDA had supplied the historical documents supporting its claim to
Indian Affairs, and Berg directed the preparation of adocument summary prior to forwarding the
claim to the Department of Justice for legal review.*® A year later, the process of reviewing the
claim was well under way, but the results were not favourable to the Bands. With regard to three
western Bands that had participated in the 1977 setlement, Acting Senior Claims Analyst Barbara
Wilgress noted with regard to thework done by the PFRA’s Caligiuri:

3% Pasqua Band, Band Council Resolution, May 1,1986, DIAND file E4320-9, vol. 6 (ICC Documents,
p. 1318); Ochapowace Band, Band Council Resolution,undated [circaMay 1, 1986], DIAND file E4320-9, vol. 6 (ICC
Documents, p. 1319); Kahkewistahav Band, Band Council Resolution, May 6, 1986, DIAND file E4320-9, vol. 6 (ICC
Documents, p. 1320); Cowessess Band, Band Coundl Resolution, May 8, 1986, DIAND file E4320-9, vol. 6 (ICC
Documents, p. 1321); Muscowpetung B and, Band Council Resolution, May 22,1986, D IAND file E4320-9, vol. 6 (ICC
Documents, p. 1322); Piapot Band, Band Council Resolution, May 27, 1986, DIAND file E4320-9, vol. 6 (ICC
Documents, p. 1323); Sakimay Band, Band Council Resolution, June 12, 1986, DIAND file E4025-6-364 (ICC
Documents, p. 1325).

3% A.J. Gross, Director, Reserves and Trusts, Sakatchewan Region, Department of Indian and Northern
Affairs, to Chief Lindsay Cyr, President, QVIDA, March 26,1986, DIAND file E4320-9, vol. 6 (ICC Documents, p.
1317); Chief Lindsay Cyr, President, QVID A, to David Crombie, M inister, Department of Indian and Northern Affairs,
May 27, 1986, DIAND file BW 8260/SK8552-C1, vol. 2 (ICC Documents, p. 1324); Rodney Soonias, Barrister &
Solicitor, to Bill McKnight, Minister, Department of Indian and Northern Affairs, July 11, 1986, DIAND file
BW8260/SK8552-C1, vol. 2 (ICC Documents, p. 1326); Minutes of QV IDA meeting, August 21, 1986, DIAND file
BW8260/SK 8552-C1, vol. 2 (ICC Documents, pp. 1327-29); Chief Lindsay Cyr, President, QVID A, to Rem Westland,
Director, Specific ClamsBranch, Department of Indian and Northern Affairs, January 18,1988 (ICC Documents pp.
1340-44).

87 Bill McKnight, Minister, Departmentof Indian and Northern Affairs, to Chief Lindsay Cyr, President,
QVIDA, October 16, 1986, DIAND file E-4320-9, vol. 6 (ICC Documents, pp. 1334-36).

308 Richard Berg, Senior Claims Analyst, Specific Claims Branch, Office of Native Claims, Department
of Indian and Northern Affairs to Chief Lindsay Cyr, President, QVIDA, October 1,1986 (ICC Documents pp. 1332-
33).
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A. Mr. Caligiuri of PFRA outlined the following criteria used by PFRA in
calculating in 1977 compensation paid the 3 bands at that time:

1 Revenuesforegone (i.e that could have pertained if the land had not
been flooded);
2. Revenues due “forever” (i.e. asif the land were leased “forever”)

3. Delay in making payment

B. Heindicated that theland valuationsin 1941 were done by aPFRA engineer,
and the $ value per acre of compensation paid by PFRA to non-Indians
established by him. The engineer’ svaluation had been thebasis, or first step,
inthe 1977 calculation of what had to be paidto the Indians. It came to about
$17,000. Thethree bands had, therefore, received a monumentally generous
amount in settlement.**°

Three weeks later, Wilgress informed Chief Cyr that “[t]he record of events respecting the
compensations previously paid is such that Mr. Westland greatly doubts that the QVIDA claim is
strong enough to merit a presentation to the Department of Justice.”*®

Findly, in November 1992, after three years of inactivity on the claim, Carol Cosco of
Specific Claims West advised Chief Cyr that QVIDA's file was being closed, subject to being
reopened when QVIDA was ready to resubmit its claim.** There is no evidence of any further
progressontheclaimuntil QVIDA decided to commencethe presentinguiry beforethe Commission
in September 1994.%%

399 Note to file, Barbara W ilgress, Acting Senior Claims A nalyst/Assistant N egotiator, Specific Claims

Branch, Department of Indian and NorthernAffairs, December 22,1987, DIAND fileBW8260/SK8552-C1,vol. 2(ICC
Documents, p. 1337). It should be noted that the reference to the land valuations in 1941 “done by a PFRA engineer”
obviously relates to Fetterly, who was clearly not withthe PFRA.

400 Barbara Wilgress, Acting Senior Claims Analyst/Assistant Negotiator, Specific Claims Branch,
Department of Indian and Northern Affairs, to Chief Lindsay Cyr, President, QVI DA, January 18, 1988, DIAND file
BW8260/SK8552-C1, vol. 2 (ICC Documents, p. 1337).

401 Carol J. Cosco, Claims Analyst, Specific Claims West, Department of Indian and Northern Affairs,
to Chief Lindsay Cyr, President, QVIDA, November 5,1992, DIAND fileBW8260/SK8552-C1, vol. 2 (ICC Documents,
p. 1349).

402 Matthew Bellegarde, Claims and Policy Development Officer, Federation of Saskatchewan Indian
Nations, to Kim Fullerton, Commission Counsel, Indian Claims Commission, October 11, 1994, enclosing Qu’Appelle
Valley Indian Development Authority Record of Decision, September 12, 1994, with respect to arequed by Chief Mel
Isnana, StandingBuffalo,Chief Todd Peigan, Pasqua, Chief Eugene Anaquod, Muscowp etung, and Chief Joe Fourhorns,
Piapot, to havethe Indian Claims Commission carry out an inquiry into Canada’s rejection of the QVID A claim; Angela
Delorme, Executive Secretary, Yorkton Tribal Council, to Kim Fullerton, Commission Counsel, Indian Claims
Commission, October 26, 1994, enclosing Qu’Appelle Valley Indian Development Authority Record of Decision,
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We now turn to the legal issues arising in thisinquiry by virtue of theforegoing historical

background.

September 12, 1994, with respect to a request by Chief Louis Taypotat, Kahkewistahaw, Chief Denton George,
Ochapowace, Chief Terry Lavallee, Cowessess and Chief Lindsay Kaye, Sakimay, to have the Indian Claims
Commisson carry outan inquiry into Canada’s rejection of the QVIDA claim.



PART 111
ISSUES

The broad question before the Indian Claims Commission in thisinquiry is whether the claims of
the participating QVIDA First Nations disclose abreach of the Crown’ s“lawful obligations’ to the
First Nations under the Specific Claims Policy. In answering thisquestion, the Commisson must
determine whether, based on the evidence and submissions, theseclaimswere properly rejected by
Canada

Canada and the participating QVIDA Hrst Nations have agreed thet, to assess the daims

properly, the Commission must consider the following five issues:

1 Could the Crown authorizethe PFRA under section 34 of the Indian Act, 1927, to use
and occupy reserve landsfor flooding purposes? If so, was the PFRA so authorized?
If not, did Canada breach its fiduciary obligations to the QVIDA First Nations by
failing to obtain proper authorization under the Act?

2 If Canada could and did properly authorize the PFRA under section 34 of the Indian
Act, 1927, to use and occupy reserve lands for flooding purposes, did the Crown
nevertheless have a fiduciary obligation to consult or othewise consder the best
interests of the QVIDA First Nations befor e proceeding?

3 Did thetermsof Treaty 4 precludethe Crown from relying on section 34 of the Indian
Act, 1927, or otherwiser equiretheconsent of theQVIDAFirst Nationstoauthorizethe
PFRA to use and occupy reservelandsfor flooding pur poses?

4 Did the Band Council Resolutions signed by the Pasqua, Standing Buffalo, and
M uscowpetungFirst Nationsinthe 1970s effectivdy release the Crown and the PFRA
from all past, present, and future claimsfor damage caused by the Echo L ake contr ol
structure built in the 1940s?

5 Did those QVIDA Fird Nations with reserves adjacent to or on both sides of the
Qu’AppelleRiver and lakeshave common law riparian water rights, includingrights
to theriver beds? If so, did the Crown have an obligation to ensure that these water
rights were protected under the North-West Irrigation Act, 1894, and the Dominion
Power Act, and to act in the First Nations' best interests when those rights might be
affected?Moreover, did theCrown act in thebestinterestsof theQVIDA First Nations
when it authorized the PFRA to construd control structures that altered the First
Nations' riparian interests and caused consequential |osses?

The Commission will now consider each of these issuesin turn.



PART IV

ANALYSIS

Issue 1 SeECTION 34 0OF THE INDIAN AcCT, 1927

Could the Crown authorize the PFRA under section 34 of the Indian Act, 1927, to use and
occupy reserve lands for flooding purposes? If so, was the PFRA so autharized? If not, did
Canadabreachitsfiduciary obligationstotheQVIDA Fir st Nationsby failing toobtain proper
authorization under the Act?

Thefundamental premises of Canada’ spositioninrelationto thisissue aretwofold: first, that under
section 34 of the 1927 Indian Act, it was open to the Superintendent General of Indian Affairsorhis
del egateto authorizethe PFRA to erect control structuresonthe Qu’ Appelle River and thereby flood
Indian lands; and, second, that the Superintendent General of Indian Affairs or his delegate acually
issued such authorization to the PFRA. QVIDA takes the opposite view on each issue.
Beforeconsidering section 34, it isimportant to point out that, in1941, alternative meanshby
which Canada might have acquired fee ssimple or lesser interests in reserve lands for flooding
purposes were provided by sections 48 and 51 of the 1927 Indian Act. Section 48 comprised the

expropriation provi sion, stating:

48. No portion of any reserve shall betaken for the purpose of any railway, road,
public work, or work designed for any public utility without the consent of the
Governor in Council, but any company or municipal or local authority having
statutory power, either Dominion or provincial, for taking or using lands or any
interest in lands without the consent of the owner may, with the consent of the
Governor in Council as aforesaid, and subject to the terms and conditions imposed
by such consent, exercise such statutory power with respect to any reserve or portion
of areserve.*®

The requirements for surrenders were set forth in section 51.:

51. Except asinthisPart otherwise provided, no release or surrender of areserve,
or a portion of a reserve, held for the use of the Indians of any band, or of any
individual Indian, shall be valid or binding, unlesstherelease or surrender shall be
assented to by a majority of the male members of the band of the full age of twenty-
oneyears, at ameeting or council thereof summoned for that purpose, according to

408 Indian Act, RSC 1927, c. 98, s. 48. Emphasis added.
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the rules of the band, and held in the presence of the Superintendent General, or of
any officer duly authorized to attend such council, by theGovernor in Council or by
the Superintendent General.

2. No Indian shall beentitled to vote or be present at such council, unless
he habitually resides on or near, and is interested in the reserve in question.
3. The fact that such release or surrender has been assented to by the

band at such council or meeting shall be certified on oath by the Superintendent
General, or by the officer authorized by himto attend such council or meeting, and
by some of the chiefsor principal men present thereat and entitled to vote, before any
person having authority to take affidavits and having jurisdiction within the place
where the oath is administered.

4. When such assent has been so certified, as aforesaid, such release or
surrender shall be submitted to the Governor in Council for acceptance or refusal .***

It will be seen from the highlighted portions of these sectionsthat an expropriation requires
the consent of the Governor in Council, and a surrender requires the consents of both the Governor
in Council and the band. Canada acknowledged at an early stage in the planning conferences
preceding the inquiry that the factsin this case demonstrate that neither expropriation nor surrender
took place with respect to any of the reserves in question.*® It is therefore necessary for the
Commission to consider whether section 34 formed a valid means by which the PFRA could be

authorized to flood Indian lands and, if so, whether authorization under section 34 wasin fact given.

Inter pretation of Section 34
Section 34 of the Indian Act, 1927, states:

34.  No person, or Indian other than an Indian of the band, shall without the
authority of the Superintendent General, reside or hunt upon, occupy or useany land
or marsh or reside upon or occupy any road, or allowancefor road, running through
any reserve or belonging to or occupied by such band.

2. All deeds, | eases, contracts, agreementsor instruments of whatsoever
kind made, entered into, or consented to by any Indian, purporting to permit persons

404 Indian Act, RSC 1927, c. 98, s. 51. Emphass added.

405 Indian Claims Commisson, “Summary, Indian Claims Commisson [4th] Planning Conference,

Qu’Appelle Valley Indian Development Authority,” April 3, 1996, p.5.
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or Indians other than Indians of the band to reside or hunt upon such reserve, or to
occupy or use any portion thereof, shall be void.**®

In their submissions, the parties have addressed the following issues that arise out of their

differing interpretations of section 34:

. Isthe PFRA a“person” under section 347?

. Does section 34 permit the occupation or use of reserve lands for flood ng purposes?

Inlight of the Commission’ sfindingsinrelation to thelatter issue, wedo not find it necessary to deal
with the question of whether the PFRA isa*“person” under section 34.

As to whether section 34 permits the occupation or use of reserve lands for flooding
purposes, this simple statement of theissue beliesthe complexity of itssubstance. Thefirst question
that the issue raisesiswhether section 34 isintended to be apermitting or enabling provision at all,
or whether it is merely intended to prohibit trespass. Assuming that section 34 is an enabling
provision, the second question is whether the occupation or use of reserve lands for flooding

purposesrepresentsadisposition of reserve landsthat isbeyond the ambit of section 34 inany event.

Permission or Prohibition

The QVIDA First Nations submit that the fundamental purpose of section 34 was to prohibit
trespasses by non-membersof aband on Indian reservesbel onging to that band. The meansby which
anon-member could avoid being in trespass while on areserve was to be there under the authority
of the Superintendent General, since section 34 contemplates that noperson isto reside, hunt upon,
occupy, or use reserve land “without the authority of the Superintendent General.” However, since
the section is framed in the negative, the positive right to be on the reserve, according to the First

Nations, must be found in other sections of the Act. As counsd stated:

Section 34 prohibits a trespass, it doesn’'t permit a trespass. In order to avoid a
trespass a person under the Indian Act, the 1927 Indian Act, had to obtain authority

406 Indian Act, RSC 1927, c. 98, s. 34. Emphasis added.
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to be on areserve, and that is pursuant to other provisions of the Indian Act. In other
words, you don’t ook to section 34 for permission to trespass on the reserve, you
look to other authorities under the Act which permitted them to be on the land.

Section 34 provides that unless you have authority from the Superintendent
General no person other than an Indian or of aband can reside on the reserve or use
and occupy the reserve. Persons receiving this type of authority from the
Superintendent General would have to do it under other provisions of the Act, not
under section 34.’

Canada asserts that section 34 was an enabling provision that provided a separate source of
authorization for non-members of a band to be on that band’ s reserve.

In the final analysis, however, we do not believethat it is necessary for the Commission to
decide in the context of this inquiry whether section 34 comprises an independent enabling
provision. Aswill be seen, counsel for Canada argues that section 34 isthe legidlative forerunner of
the present subsection 28(2) and should be interpreted consistently with the jurisprudence that has
considered the meaning and scopeof thelater provision. Without deciding theissue, we are prepared
to assume for the moment that section 34, like subsection 28(2), is an enabling provision for the
purpose of considering whether Canada properly authorized the PFRA to use and occupy resarve

lands in the Qu’ Appelle Valley for flooding purposes.

Nature of the Disposition to the PFRA
The QVIDA First Nations submit that, even if section 34 of the 1927 Indian Act conferred an
independent basis for Canada to authorize encroachment on Indian reserves, Parliament did not

intend to permit “permanent” flooding to be authorized under that provision:

[1]t is submitted that theflooding of the reserve lands is not the type of occupation
and use of reservelands contemplated under section 34. The permanent flooding and
alienation of reserve lands cannot be taken in ejusdem generis with the particular
words under section 34. The types of uses of land contemplated under section 34
(“resideor hunt upon”, “occupy or useland or marsh” or “roads’), are of atransitory
or at least a non-permanent nature. In contrast, the flooding of certain reserve lands
appearsto be permanent. The flooded reserves cannot be used by the First Nations.
They have been as effectively removed from their reserve land base as if they had

a07 ICC Transcript, June26, 1997, p. 68 (David Knoll). Emphasisadded.
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been alienated to a private third party through the surrender or expropriation
provisions. Therefore, the claimants submit that section 34 does not contempl ate the
permanent alienation of land and that if such permanent alienation wereto belegally
permitted it would havetobe madein accordancewith the surrender or expropriation
provisions of the 1927 Act, not under section 34.%®

For itspart, Canadacontended that theflooding of reservelandsinthiscasedid not constitute
apermanent alienation requiringan expropriation or surrender. Intaking thisposition, Canadarelied
onthereasons of the Supreme Court of Canadain Opetchesaht I ndian Band v. Canada,*” adecision
issued on May 22, 1997, shortly after the First Naionsin the present case had submitted their written
argument.

In Opetchesaht, the Crownin 1959, with the consent of the Band Council, granted the British
ColumbiaHydro and Power Authority (Hydro) aright of wayfor an electric power transmissionline
acrossthe Band' sreserveto convey el ectricity to consumersoff thereserve. The agreement provided
for theright of way to comprise an area 150 feet wide over 7.87 acres of thereserve (approximately
2.5 per cent of the reserve land base) “for such a period of time asthe said right of way isrequired
for the purpose of” the transmission line. The total consideration paid to the Band was a single
payment of $125 per acre for the land included in the right of way. Therewas no evidence that the
Band was paid less than fair market value.

The right of way was granted by means of a permit issued under subsection 28(2) of the
Indian Act, which states:

28(2) TheMinister may by permit inwriting authorize any person for aperiod not
exceeding one year, or with the consent of the council of the band for any longer
period, to occupy or use a reserve o to reside or othewise exercise rights on a
reserve.

The permit gave Hydro “therightsto construct, operate and maintain an el ectric power transmission
line” and the exclusive right to occupy the portions of the surface of the reserve where poles were

erected and that part of the air space where the wireswere strung. The Band retained theright to use

408 Submission on Behalf of the QVIDA First Nations, May 5, 1997, p. 46.

409 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file No. 24161).
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and occupy thebalance of the right-of-way area, subject to specified restrictions. It should be noted
that the right of way was granted only after “ protracted” bargaining among Hydro, the Crown, and
the Band, “withavariety of proposals from each side, including yearly rental payments for aterm
of 20 years, free electricity for members of the Band, various offers on a per acre value, aswell as
expropriation under s. 35 of the Indian Act.”**

Inthelate 1980s, the Band chose to devel op its reserve, with the proposed improvementsto
include a private road, areservoir access road, and adrainage ditch located within Hydro’ sright of
way. Hydro offered to consent to the construction, provided, among other things, that the Band
would agree to take respongbility for any lost generation of power to third parties, submit to
Hydro’ ssafety and construction concerns, and not interfere wi th Hydro’ suse of theri ght of way.

In 1992, the Band applied to the Supreme Court of British Columbiafor a declaration that
the permit was void and unenforceable, claiming that section 28(2) did not authorize the grant of a
right of way for electric power transmission linesover the reserve for an indefinite period of time.
The relief sought also included an order for possession of the right of way lands and an award of
damages for trespass. Lander J allowed the application, but the Court of Appeal set aside the
judgment, concluding that subsection 28(2) allowed grants of interests for periods having no
predetermined termination date.

The Supreme Court of Canada dismissed the appeal, but split 7-2 on the question of whether
the permit in that case was properly issued under subsection 28(2). On behalf of the majority, Major

J determined that there were three issues to be determined:

First, it is necessary to identify the nature and scope of the rights granted by the
permit; second, whether the termination of the permit is defined by the happening of
areasonably ascertainable event; and finally, whether the permit constitutesa“ sale,

410 Opetchesaht Indian Band v. Canada (1997), unreported, May 22,1997 (SCC file No. 24161), p.
3, Major J.
411 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), p. 6,

Major J.
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alienation, lease, or other dsposition” under s. 37 of the Indian Act rather than a
grant of rights under s. 28(2).*?

He then made the following findings:

The permit comprised astatutory right of way or easement, and Hydro’ srightsin the land
were not exclusive. As Mgjor J noted:

The respondent Hydro can only use the land for the power transmission line
and related maintenance purposes and the gopellant Band retainsthe right to
use the right-of-way. The Band' sability to usethe land is restriced only in
that they cannot erect buildingsonit or interferewith therespondent Hydro’' s
easement. Both Hydro and the Band share use of the right-of-way.***

Theright of way was granted for anindeterminate period. Although it was unknown exactly
when Hydro’ srightswould terminate, it was clear that theright of way wouldterminatewhen
it was no longer required for atransmission line. That point in time would not be at the sole
discretion of Hydro, but rather would be at that “justiciable” moment when the line was
objectively no longer required.”*

The phrase “any longer period” in subsection 28(2) can be measured either by dates or
events. Its end date “ need not be defined in termsof a specific cdendar date aslong asitis
ascertainable,” in which case the grant will not be considered to be in perpetuity. Major J
included this caution, however:

There could be agrant where the terminabl e event is so ranote and uncertan
that the period is, in fact, perpetual. That would be a matter of fact in the
particular case.*®

Asto whether asurrender under section 37 was the more appropriate means of disposing of
theinterest in land, Major J stated that “surrenders are required as a general rulenot only

42 Opetchesaht Indian Band v. Canada (1997), unreported, May 22,1997 (SCC file no. 24161), p. 8,
Major J.

a3 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), p.
10, Major J. Emphass added.

414 Opetchesaht Indian Band v. Canada (1997), unreported, May 22,1997 (SCC file no. 24161), pp.
11-12, Major J.

415 Opetchesaht Indian Band v. Canada (1997), unreported, May 22,1997 (SCC file no. 24161), p.

14, Major J.
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when the Indian band is releasing all its interest in the reserve forever, but whenever any
interest is given up for any duration of time.”*® Section 37 states:

37.  Except wherethisAct otherwise provides landsinareserve shall not
be sold, aienated, leased or otherwise disposed of until they have been
surrenderedto Her M gjesty by the band for whose use and benefitin common
the reserve was set apart.*'’

However, Mgjor J concluded that the voluntary disposition of an interest in Indian reserves
isnot limited to surrender:

Also apparent on the face of s. 37 from the qualification at the beginning of
s. 37isthelegislativeintention that it operatein conjunction with and subject
to other provisions of the Indian Act. Thereisin thisqualification an express
recognition that other provisions of the Indian Act also deal with sales,
alienations, leases or other dispositions of landsin areserve. . . .

The practice of the Minister demonstrates that in his view, some
sections of the Indian Act could be used interchangeably depending on the
circumstances. The Agreed Statement of Factsdated May 16, 1996, illustrates
that the practice which occurred in Canada after the 1956 amendmentsto the
Indian Act wasto grant power linerights of way acrossreserve lands both by
way of surrender and conveyance (s. 37), expropriation (s. 35) and by permit
(s. 28(2). ...

The question is whether the permit was properly granted under s.
28(2). Perhaps the easement in the permit could have been granted under s.
37, but that section must be read subject to other provisionsin thelndian Act.
The proper question is to decide the circumstances in which s. 28(2) could
not apply, the default provision being the general rule in s. 37 against
alienation without a surrender .

In my view, s. 28(2) cannot apply any time a portion of the Indian
interest in any portion of reserve land is permanently disposed of. . . .

Intheinstant case, the respondent Hydro was accorded limitedrights
of occupation and use for an indeterminate but determinable and
ascertainable period of time. There was no permanent disposition of any
Indian interest. Furthermore, the Band and Hydro were obligated to share
the rights of use and occupation of the land, with the limited exceptions of
the area of ground giving support to the poles and the air space occupied by
the poles. Consequently, the surrender requirement of s 37 does not applyto

416 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), p.
16, Major J. Emphass added.

A Indian Act, RSC 1952, c. 149, s. 37.
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the present permit and more importantly, no rights exceeding those
authorized by s. 28(2) were granted. The indeterminate easement granted on
the face of this pemmit isadisposition of alimited interest in land that does
not last forever.

Surely it was intended tha the band council could at least havethe
right to grant that type of easement. Surrender involves a serious abdication
of the Indian interest in land and givesrise to both abroad discretion and an
equally onerous fiduciary obligation on the Crown to deal with the Indian
lands thus surrendered. The case law establishes that in the case of an
unconditional and absolute surrender the Indian interest in land actually
disappears. . . .**®

. Major Jfurther considered whether the permit granted under section 28(2) should be struck
down on policy grounds:

The remaining question is whether the grant of rights for an indeterminae
period conflicts with the policy of prohibiting use of reserve land by third
parties absent approval of the Minister and the band. This leads to a
consideration of the policy behind the rule of general inalienability. Both the
common law and the Indian Act guard against the erosion of the native land
base through conveyances by individual band members or by any group of
members. Government approval, either by way of the Governor in Council
(surrender) or that of the Minister, is required to guard against exploitation:
Blueberry River Indian Band, supra, at p. 370, per McLachlin J.

On the other hand, the Indian Act also seeksto allow bands a degree
of autonomy in managing band resources for commercial advantage in the
general interest of the band. Collective consent of the Indians, either in the
form of avote by the band membership (surrender) or by aresolution of the
band council, is required to ensure that those affected by the transfer assent
to it. The extent to which individual band members participate in the
approval process depends on the extent to which the proposed disposition
affectsindividual or communal interests. Inthe caseof sales, dispositionsand
long-term leases or alienations permanently disposing of any Indian interest
in reserve land, surrender is required, involving the vote of all members of
the band. On the other hand in the case of rights of use, occupation or
residencefor aperiod of longer than oneyear, only band council approval is
required.

It isimportant that the band’ s interest be protected but on the other
hand the autonomy of the band in decision making affecting its land and
resources must be promoted and respected. These sometimes conflicting

418 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), pp.
17-20, Major J. Emphasis added.
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values were identified by McLachlin J. in Blueberry River Indian Band,
supra, at p. 370:

My view is that the Indian Act's provisions for
surrender of band reserves strikes[sic] abalance between the
two extremes of autonomy and protection.

Gonthier J. at p. 358, speaking for the majority, accepted this principle:

As McLachlin J. observes, the law treats aborigina peoples
as autonomous actors with respect to the acquisition and
surrender of their lands, and for this reason, their decisions
must be respected and honoured.

With the twin policies of autonomy and protectionin mind, s. 37 and
s. 28(2) reflect that, depending on the nature of the rights granted, different
levels of autonomy and protection are accorded. Section 37 demonstrates a
high degree of protection, inthat the approval of the Governor in Council and
the vote of all of the members of the band are required. Thisindicatesthat s.
37 applieswhere significant rights, usually permanent and/or tatal rightsin
reservelandsarebeing transferred. On the other hand, under s. 28(2), lesser
dispositions are contempl ated and theinteresttransferred must betempor ary.
Itisevident from areview of this permit that it does not violate the balance
between autonomy and protection struck by thelndian Act. Thisisnot acase
where surrender, with all of its adminigrative and legal impositions was
required in terms of the overall policy of thelndian Act. . . .

Thisappeal dealswith the narrow issue of whether the permit was an
indeterminate or perpetua grant of rights in reserve land and whether the
provisions of s. 28(2) to grant indeterminate and limited rights violated the
overall scheme of the Indian Act. | have concluded that the grant of limited

indeterminaterightsin reservelandispermissibleunders. 28(2) asaquestion
of law.**

In summary, Hydro’ sright to use the land was not exclusive, and the term of the permit was
for a period that, rather than being permanent, was “indeterminate but determinable and
ascertainable.” Moreover, Mgor J concluded that a sufficient balance between autonomy and
protection would be achieved in the circumstances of the Opetchesaht case by |eaving the decision-

making power in relation to the permit in the hands of the Band Council. Since no permanent

419 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), pp.

21-22, Major J. Emphasis added.
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disposition was being made and the rights granted were not entirely exclusive, subsection 28(2)
could apply togrant theinterest by means of a permit. Thismeant that, although it would have been
possibleto disposeof theinterest by invoking the* default” surrender provisionsof section37, it was
not necessary to do so. However, Major Jacknowledged that, depending on the facts of agiven case,
a permit’s terminating event could be so remote and uncertain that the period would, in fact, be
perpetual. Significantly, heconcluded that “s. 37 applieswheresignificant rights, usually permanent
and/or total rightsin reserve lands are being transferred.”

On behalf of theminority, McL achlin Jagreed that thetermof the permit in Opetchesaht was
not “ perpetual” inthe sense of being “totally within Hydro’ s control” or “a span of time which we
may predict with certainty will never end.””® However, she still viewed the term as sufficiently
lengthy, and the alienated interest suffidently important, that the surrender provisions should have

been triggered:

At the same time, however, it must be acknowledged that the easement has the
potential to continue forever (or at least until the world ends and its continuance
becomes academic). In terms relevant to the concerns of the Opetchesaht people, it
shows every promise of binding not only the current generation which never agreed
to it, but many generations to come. The permit may without exaggeration be
characterized asan alienation of reservelandsfor anindefinite period, aperiod which
has the potential to extend to future generations of the Opetchesaht people for asfar
forward as we can see. Is this, we must ask, the type of disposition Parliament
intended to allow under the summary procedures of s. 28(2) of thelndian Act upon
agreement between the Minister and the current band council? Or is it the sort of
alienation of interest in land which Parliament sought to safeguard by the surrender
and transfer provisions of s. 37 of the Act?

The fact that the band can still use the land in many ways cannot be
determinative. Thefact is, the band cannot useit in ways it deems important tothe
welfareof the current generation. It cannot build houseson theland and it cannot put
roads or a reservoir on the land. And the problem transcends the needs of this
generation. Doubtlessfuture generations of band memberswill havetheir own needs
and their own proposalsfor the use of theland. If the respondentsareright, the future
generationswill be precluded from doing so by adecision made by atemporary band
council and a minister decades, not inconceivably centuries, before**

420 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), p. 6,
McLachlin J.
42 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), pp.

6-7, McLachlin J.
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McL achlinJ considered the phrase “ or any longer period” in subsection 28(2) of the Indian
Act to be ambiguous because it has no single plain meaning. Based on principlesof construction of
statutes relating to Indians as set forth in cases like Nowegijick v. The Queen®? and Mitchell v.
Peguis Indian Band,** she reasoned that statutory provisions aimed at maintaining Indian rights
should be broadly interpreted, whereas provisionsaimed at limiting or abroggting such rights should
be narrowly construed.** Having regard for the balance to be sought inthe Indian Act’s surrender

provisions between the two extremes of autonomy and protection, McLachlin J concluded:

Section 28 was never intended to deal with major long-term alienations of Indian
interests in their reserve lands. It was aimed rather at the short-term, non-exclusive
occupant -- the itinerant worker, service provider or agricultural lessee. The phrase
“any longer period”, consistent with thisinterpretation, isbest understood asaperiod
defined in relatively short terms of months and years. This makes sense in textual
termsaswell. The phrase “any longer period” relatesto the earlier phrase “a period
not exceeding oneyear”. Thissuggeststhat what Parliament intended by “any longer
period” was also aterm capable of being expressad in finite calendar terms.

The question arises: how long isthe short or temporary use contemplated by
S. 28(2)? For the purposes of thiscase, it isunnecessary to decidethisissue; certainly
an alienation which has the potential to go on as long as anyone can foreseefalls
outside the scope of s. 28(2). However, for purposes of guidance in other cases, |
would suggest that commitments|onger than the two-year mandate of band councils
should not be transacted through s. 28(2).

Thisinterpretation isconsistent withthe policy of the Royal Proclamation of
1763, and the principle that the long-term alienation of interestsin Indian lands may
beeffected onlythrough surrender to the Crown and consent of the band membership
as a whole. To accept the views of the respondents in this case is to accept that
parties seeking to obtain long-term or indefinite interests in reserve lands short of
outright ownership could usethe s. 28 permit provisionsto circumvent the surrender
requirementsof the Indian Act and proceed to dispose of long-term interestsinland
with only the consent of the band council. It would be to attribute to Parliament the
intention to establish two alternative and inconsistent ways for alienation of major
interestsin reserve lands-- one drictly limited and regulated under s. 37, the other

422 Nowegijick v. The Queen, [1983] 1 SCR 29.

4z Mitchell v. Peguis Indian Band, [1990] 2 SCR 85.

a4 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), pp.

8-10, McLachlin J.



164 Indian Claims Commission

requiring only the approval of the Minister and the band council. Finaly, it would
attribute to Parliament the intention to accord the entire band membership the right
to decide on alienation under s. 37, whiledepriving themembership of that power for
transfers that may represent equally serious aienations under s. 28(2), and this
despitethefact that s. 37 establishes consent of the band members as a condition of
alienation not only of outright transfers of land, but of “leases’ or other
“dispositions’. | cannot accept that these were Parliament’ s intentions.*®

From theinterplay of the majority and minority dedsionsin Opetchesaht —and particularly
in light of Justice Major’s comment that “s. 37 applies where significant rights, usually permanent
and/or total rightsin reserve lands are being transferred” —the Commission discerns that the rights
conveyed by a specific instrument or transaction must be measured with reference to two sliding
scales: onetemporal, relating to thelength of the term and the ascertainability of itstermination, and
the other substantive, relating to the content of the interest granted.

As the ruling in Opetchesaht demonstrates, an interest in land or aright to use land can be
granted under subsection 28(2) for a considerable period of time if the nature and extent of the
interestisnot substantial. This statement is, however, subject to the overriding qualificationthat the
full procedural protections of the Indian Act’s surrender provisions will apply if the terminating
event of the authorization given is so remote and uncertain that the period would, in fact, be
perpetual . On the other hand, it can readily be seen that the surrender provisions of the Act might be
called for where asubstantial interest in land is conveyed, although for a very short period of time.
For example, alease purporting to give atenant exclusive use of an entire reserve for aperiod of one
year or less, and requiring all resident members of the band to vacate the reserve during the term,
might be considered sufficiently onerousthat it should be put to avote of all eligible band members
and not just the Band Council. Theclear caseswaould be short-term, minor interestsin reservelands,
for which provisions like section 28 of the 1952 Indian Act (as amended in 1956) or section 34 of
the 1927 statute (still assuming that it issimilar in substance to section 28) would suffice, and long-
term or permanent dispositions of significant interests, for which surrenders would have to be

obtained. The more difficult cases are those like Opetchesaht and the present one, in which it

425 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), pp.
15-17, McLachlin J.
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becomes necessary to draw the lines to demarcate acceptable dispositions under sections 28 or 34
from those that are not acceptable.

Where the mgjority and the minority in Opetchesaht differed was in where to draw those
lines. Mgjor J characterized the interest in that case as a non-exclusive statutory easement within
which “Hydro can only use the land for the power transmission line and related maintenance
purposes’ and “[t]he Band’s ability to use the land is restrided only in tha they cannot erect
buildings on it or interfere with the respondent Hydro’ s easement.”*® Conversely, McLachlin J
focused not on the retained ability of the Band to use theright of way, but instead on thelimits that
the right of way placed on the Band’ s freedom to devel op the land in amanner of its own choosing
for the foreseeable future. Similarly, whereas Maor J highlighted the “ascertainable” and
“justiciable” termination of the right of way (when it would no longer be required for power
transmission purposes) to show that the interest conveyed was not permanent, McLachlin J
emphasized that the term was temporary only “in the sense of a span of time which we may predict
with certainty will never end.”**’

The Commission has recently had the opportunity to carefully review the Opetchesaht case
in our inquiry into the flooding daim of the Eel River Bar First Nation.*? In the Eel River case, the
Town of Dalhousie builtadam in 1963 on the Eel River reserve and flooded reserve lands without
any specific authority to do so and without compensating the Band until 1970. At that time,
following lengthy negotiations with the Band Council, an agreement was reached to transfer
administration and control of reserve lands required for a headpond to the New Brunswick Water
Authority (NBWA) and to grant an easement to additional landsfor apumping station, pipelineright
of way, and access road to maintain the E€l River water supply system. The Band received $15,000
($130 per acre) for the required land, $25,000 for damages caused by the erection and operation of
the dam and water supply system, and a one-time payment of $9,591.12 plus annual paymentsfrom

426 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), p.
10, Major J.

azr Opetchesaht Indian Band v. Canada (1997), unreported, May 22,1997 (SCC file no. 24161), p. 6,
McLachlin J.

428 Indian Claims Commission, Eel River Bar First Nation Inquiry: Report on Eel River Dam Claim

(Ottawa, December 1997).
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$10,000 to $27,375 for 20 yearsbased on the quantity of water pumped from the system. In the Eel
River Bar inquiry, the First Nation dso asserted that valid authority to use and occupy reservelands
could be accomplished only by means of asurrender, and not by using thelndian Act’ sexpropriation
and subsection 28(2) permit provisions. The Commission, however, concluded that the use and
occupation of reserve land for the pipeline, access road, and pumping station were properly
authorized by a permit granted under section 28(2) for aright of way because the nature and extent
of the interest granted was not substantial and the permit was for an ascertainable period.

The Commission has had close regard for the following similarities — and significant
differences — between the facts in this inquiry and those in Opetchesaht and the Eel River Bar

inquiry:

. In Opetchesaht, the Supreme Court of Canada considered a permit under subsection 28(2)
of the 1952 Indian Act, whereasin this case we are asked to address themore nebul ousrights
conferred by section 34 of the 1927 statute. Subsection 28(2) dealt with permitsfor periods
of up tooneyear, “or any longer period,” while section 34 made reference to neither permits
nor periods. Moreover, subsection 28(2) contemplates band council consent to the use or
occupation of areserve, whereas section 34 requiresthe consent of neither aband nor aband
council.

. Opetchesaht dealt with alinear power line, and the Band retained theright to use the surface
of theland, subject to being unableto interfere withor usethe land in which Hydro’ s power
poleswere anchored or theairspacein whichitstransmission lineswere strung. Inthissense,
the Supreme Court of Canada concluded that Hydro’ s use of the land was exclusive, but not
substantial. Smilarly, inthe E€l River Bar inquiry, the Commission found that the NBWA'’ s
rights to the access road were not exclusive, and that the rightsto use 2.43 acres of reserve
land for the pumping station and pipeline right of way were not substantial even though they
were essentially exclusive. Based on the limited evidence presented to the Commission in
that inquiry, the facts did not disclose that the pumping station and pipeline right of way
substantially interfered with the Eel River Bar First Nation's use of its reserve land.
Conversdly, the nature and extent of the interest granted in the present case was substantial
becausethe QVIDA Bandsrel inquished amuch larger area, although they retained the right
to use the surface of those areas not subject to continuous floodi ng. In thisrespect, although
theBandsin all three caseswere entirely precluded from using certain areas of their reserves,
the pivotal difference liesin the scale of the Bands' exclusion.

. In Opetchesaht and the Eel River Bar inquiry, the Band Councils were involved in the
negotiations for the rights of way and consented to the grants. Conversely, the evidence
indicates thatthe QVIDA Bands and their councils were not party to either the negotiations
undertaken or the consent givento the PFRA in the 1940s to flood reserve lands.
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. Major J concluded in Opetchesaht that the right of way interest acquired in that case was
temporary eventhough the d rcumstancesof itstermination were unforeseen and specul ative:

The permit provides that the respondent Hydro is entitled to use the reserve
lands in question for as long as it requires a transmission pole line to pass
through the portion of the reserve over which it is currently constructed. It is
not difficult to imagine anumber of circumstancesin whichthisrequirement
would expire. While all are speculative, there is the possibility that the
generating station at Sproat Falls might be abandoned, that demographic
changes in the area might affect the location, size and requirement of the
transmission poles. More remote is the possibility of electricity being
replaced by another energy source. It isobviousthat technology has affected
the way we live in ways that were earlier unimaginable. The example of the
Canadian experience with the railways is apposite. Even 50 years ago, this
country’ srailroads gppeared to be a permanent fact of Canadian travel and
transportation. Today, we have seen many railway linesabandoned infavour
of airlines and highways.**°

Inthe Eel River Bar inquiry, the Commission concluded that the grant of theright of way to
the NBWA wasfor an indeterminate but readily ascertainable period of time, andtherefore
we considered that case to fall squarely within the reasonsof the Supreme Court of Canada
in Opetchesaht. In the present case, it will be difficult toforecast the termination of use of
reserve lands for the control structures on the Qu’ Appelle River as long as irrigation is
required to make lands serviced by the dams arable. Moreover, the damsal so serve asflood
control structures and regul atethe water levelsin the Qu' Appelle Valley for the benefit of
residential and recreati onal uses that have dev eloped along the shorelines. The dams have
thus become multi-use structures, and we haveno hesitationin concluding that, although the
initial primary use of the dams—and perhaps the only recognized permissible use under the
PFRA’s governing legidlation — wasirrigation, it was clearly foreseen at thetime of their
construction that they would serve other needs. By way of contrast, we can see noalternative
uses for the transmission lines in Opetchesaht other than as transmission lines. For this
reason, although Mgor J was prepared to concede that the termination of use of the
transmission linesinthat case was specul ative and unforeseen, wefind thetermination of use
of the control structures in this case to be even more speculative, remote, and unlikely, if
such is possible.

Canadatakesthe position thet the generd statements by Major Jwith regard to the interplay
between the various provisions of the Indian Act illuminate the applicability of section 34 to this

429 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), p.
11, Major J.
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case, sincethey demonstrate that the surrender provisionsare not theonly way to convey arelatively
long-lasting right over reserve lands. The test set out by Major J, according to counsel, is“to decide
the circumstances inwhich s. 28(2) [in this case, section 34] could not apply, the default provision
being the general rule in s. 37 [section 50 of the 1927 Indian Act] against aliendion without a
surrender.”**

Can section 34 apply in this case? We do not think so. In deciding this question, we believe
it is necessary to look at the terms of the authorization granted to the PFRA to use and occupy
reserve lands for flooding purposes. We agree with Canada’ s submission that, assuming section 34
and subsection 28(2) are parallel provisions, any authorization granted pursuant to section 34 would
haveto be subject to at |east the same limitations as a permit issued under subsection 28(2). That is,
to the extent that the terminating event of the authorization isso remoteand uncertain that the period
would, in fact, be perpeual, the authorization would not be permitted under section 34 and the
surrender provisions would apply by way of default. Likewise, where the nature and extent of the
interest granted is sufficiently substantial, section 34 cannot apply.

By Canada’ sown admission, the authorization in this case, assuming tha it was granted, was
given implicitly rather than explicitly, and we cannot point to any specific period for which it was
granted. Therefore, we can only conclude that, assuming authorization was given, the term of that
authorization, by necessary implication, and havingregard for the PFRA’ s mandate, must have been
for such period asthedamswould be required for irrigaion purposes. If welook onlyto thisuseand
not to other usesfor the dams that have since arisen, wecannot concludethat the usein thiscaseis
any more permanent than the usesin Opetchesaht or the Eel River Bar inquiry. If weare permitted
to consider flood control, as well as residential and recreational purposes, we would then consider
the use in this caseto be more permanent.

Themoretelling feaures of thiscase, however, are theexclusivity and extent of the PFRA’s
use of the continuously flooded areas. The transmission linesin Opetchesaht were linear but, in the
view of the minority, they nevertheless had a significant effect on the Band’ s ability to usetheright

of way and its remaining land.

430 Submission on Behalf of the Government of Canada, June 6,1997, p. 38.
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In the present case, by way of contrast, we are faced with large areas of land that, except in
periods of extended drought, are more or less continuously flooded, and are thereby rendered
completely useless to the QVIDA First Nations. The PFRA must be considered to have exclusive
use of these areas. Other large areas are subject to flooding only at certain times of year, or are less
frequently inundated. There is some evidence before the Commission to suggest that some of these
lands may actually benefit from being occasionally flooded, while other areas may be sufficiently
saturated to be unfit for haying or other purposes. The exclusivity of the PFRA’ susewill depend on
the capacity of these lands to be used for other purposes notwithstanding being under water from
time to time. The point is that, unlike the Opetchesaht and E€l River cases, in this case there are
large areas of land involved, and much of the landis completely unavailableto the First Nationsall
of the time. Moreover, in this case the flooded |ands were of considerableeconomic, cultural, and
social value to the Bands, as the evidence of the eders demonstrated. In our view, these are the
featuresthat distinguish the QVIDA First Nationsfrom the Opetchesaht Band and the Eel River Bar
First Nation, and that lead us to the conclusionthat, in this case, section 34 was not an appropriate
vehicle for authorizing the use and occupation of reserve lands for flooding purposes.

Moreover, the fact that section 34 contemplates the consent of neither a band nor a band
council justifies, in our view, a more restrictive interpretation being placed on section 34 than on
subsection 28(2). The fact that the Band Council consented to the disposition of the right of way in
Opetchesaht played a significant role in shaping the deci son of the mgority in that case. As the
Supreme Court of Canada concluded in Blueberry River Indian Band v. Canada (Department of
Indian Affairsand Northern Development),*** the underlying scheme and purpose of the Indian Act
is to maintain intact for bands of Indians the reserves set apart for them. Thereore, in cases
involving surrenders, the consent of both the band and the Crown is required, for the following

reasons set forth by McLachlin J:

43 Blueberry River Indian Band and D oig River Indian Band v. Canada (Minister of Indian Affairs

and Northern D evelopment) et al., [1988] 1 CNLR 73, 14 FTR 161 (TD); appeal and cross-appeal dismissed in
Apsassin v. Canada, [1993] 3 FC 28, 100 DLR (4th) 504, 151 NR 241, [1993] 2 CNLR 20 (FCA); appeal and cross-
appeal allowed in Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
Development), [1996] 2 CNLR 25, 130 DLR (4th) 193 (SCC). T his case is subsequently referred to in the text of this
report as Apsassin.
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My view is that the Indian Act’s provisions for surrender of band reserves
strikes a balance between the two extremes of autonomy and protection. The band’'s
consent was required tosurrender itsreserve. Without that consent the reserve could
not be sold. But the Crown, through the Governor in Council, was also required to
consent to the surrender. The purpose of the requirement of Crown consent was not
to substitute the Crown’s decision for that of the band, but to prevent exploitation.
As Dickson J. characterized it in Guerin [v. The Queen®?] (at p. 383):

The purpose of this surrender requirement is clearly to
interposethe Crown between the Indiansand prospective purchasers
or lessees of their land, so as to prevent the Indians from being
exploited.

It follows that under the Indian Act, the Band had the right to decide whether to
surrender the reserve, and its decision was to be respected. At the sametime, if the
Band’ sdecision wasfoolish or improvident —adecision that constituted expl oitation
—the Crown could refuse to consent. In short, the Crown’ sobligation waslimited to
preventing explaitative bargains.**®

Gonthier Jwrote in similar terms;

As McLeachlin J. observes, the law treats aboriginal peoples as autonomous actors
with respect to the acquisition and surrender of their lands, and for this reason, ther
decisions must be respected and honoured.***

In Opetchesaht, Major J extended these principlesto dispositions by way of permit under
subsection 28(2):

Thisleads to a consideration of the policy behind the rul e of generd indienability.
Both the common law and the Indian Act guard against the erosion of the nativeland
basethrough conveyancesbyindividual band membersor by any group of members.

432 Guerin v. The Queen, [1985] 1 CNLR 120 (SCC).
433 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
Development), [1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 (SCC) at 370-71 (SCR), McLachlin J.
34 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
Development), [1995] 4 SCR 344, [1996] 2 CNLR 25, 130 DLR (4th) 193 (SCC) at 358 (SCR), Gonthier J.
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Government approval, either by way of the Governor in Council (surrender) or that
of the Minister, isrequired to guard against exploitation. . . .

On the other hand, the Indian Act also seeks to allow bands a degree of
autonomy in managing band resources for commercial advantage in the general
interest of the band. Colledtive consent of thelndians, either in the formof avoteby
the band membership (surrender) or by aresolution of the band council, is required
to ensure that those affected by the transfer assent to it. The extent to which
individual band members participatein the approval process depends on the extent
to which the proposed disposition affects individual or communal interests. In the
caseof sales, dispositionsand long-term leases or alienations permanently disposing
of any Indian interest in reserve land, surrender isrequired, involving thevote of all
members of the band. On the other hand in the case of rights of use, occupation or
residencefor aperiod of longer than oneyear, only band council approval isrequired.

It isimportant that the band’ sinterest be protected but on the other hand the
autonomy of the band in decision making affecting its land and resources must be
promoted and respected.**®

If the underlying purpose and scheme of thelndian Act isto guard against the erosion of the
Indian land base, and if the autonomy of Indians with respect to the disposition of reserve landsis
to be honoured and respected in the manner suggested in Apsassin and Opetchesaht, can section
34(1) be used by the Crown unilaterally to grant an interest in land as intrusive and long term as
flooding without any autonomous | ndian approval of such agrant by an Indian band or its members?
We think not. Given the dual policies of autonomy and protection identified in Apsassin and
Opetchesaht, we can only conclude that any rights that could have been authorized by the
Superintendent General under sction 34 must have been even more limited than the interests
availablefor disposition under subsection 28(2). To repeat the words of Mgjor J, “[t]he extent to
whichindividual band members participatein the approval process depends on the extent to which
the proposed disposition affects individual or communal interests.” It follows that, if neither band
members nor band council participate in the approval process, the extent to which the proposed
disposition can affect individual or communal interests should be very limited indeed. To find

otherwise would permit ready circumvention of the surrender and expropriation processes of the

435 Opetchesaht Indian Band v. Canada (1997), unreported, May 22,1997 (SCC file no. 24161), pp.
21-22, Major J. Emphasis added.



172 Indian Claims Commission

Indian Act, and would seriously compromise the autonomy of a band in dealing with its reserve
lands.

That being said, we might be prepared to concludethat an authority or permit issued pursuant
to section 34 of the 1927 Indian Act or subsection 28(2) of |later Actswould be sufficient to authorize
occasional and perhaps even beneficial flooding of those areas of the reservestha remain available
to the First Nations for haying or other purposes. Such a conclusion would not solve Canada’'s
problem in this case, since thelarge areas of land that are continuously flooded — the areas that are
obviously most critical to the ongoing operation of the structures — would still not fall within the
scope of the subsection. However, it might reduce the quantum of compensation payableif it can be
demonstrated that certainlands have benefited, or at least not been adversely affected, and have thus
remained available for productive use. As we have not been asked to comment on quantification

issuesin thisinquiry, we will not comment further on this subject at thistime.

Actual Authorization

In the written and oral submissions before the Commission, counsel for the parties addressed the
issues of (a) whether the Deputy Minister of Minesand Resources, the Director of the Indian Affairs
Branch, and the Acting Director of the Branch were appropriate statutory delegates of the
Superintendent General of Indian Affairsin relation to hispower to authorizethe use and occupation
of reserve lands for flooding purposes; and (b) whether such authorization was actually, if only
impliedly, given to the PFRA by one of those statutory delegates. However, having concluded that
it was not open to Canadato rely on section 34 to authorize the use and occupation of reserve lands
for flooding purposes, the Commissionis not required to answer these quedions.

It should be noted that Canada, by its own admission, concedesthat no authorization, express
or implied, wasever giventoflood |and on the Standing Buffal o reserve. Theevidencedearly shows
that no one contempl ated that any portion of the Standing Buffalo reserve would be afected by the
proj ect. For thisreason, we cannot concludethat Indian Affairsacquiesced in the use andoccupation
of these lands, and accordingly wefind that, even if authority to encroach could have been granted

under section 34, no such authority was given. In short, Canada trespassed on the flooded portions
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of the Standing Buffalo reserve from the early 1940s until at least 1977 — and perhaps longer,
depending on our analysis bdow in relation to the 1977 Band Coundl Resolutions.

With regard to the remaining five Bandsthat are party to thisinquiry, while Indian Affairs
may have authorized the PFRA to use and occupy reservelandsfor flooding purposes—and wemake
no finding on this point — such authorization could not be validly given under section 34 of the 1927
Indian Act. The result is that, in addition to trespassing on Standing Buffalo’'s land by virtue of
Canada's failure to authorize flooding on that reserve, the PFRA was likewise in trespass on the
reserve lands of the Muscowpetung and Pasqua First Nations from the early 1940sto at least 1977,
and remainsin trespassto thisday on thereservelands of the Cowessess, Ochapowace, and Sakimay
First Nations. We will address the question of Canada’ s continuing presence after 1977 on reserve

lands of the threewestern First Nations later in this report.

| SSUE 2 CANADA'sSFIDUCIARY OBLIGATIONS

| f Canadacould and did properly authorizethe PFRA under section 34 of thel ndian Act, 1927,
to use and occupy reserve lands for flooding purposes, did the Crown nevertheless have a
fiduciary obligation to consult or otherwise consider thebest interests of the QVIDA First
Nations befor e proceeding?

In framing their case relating to the alleged breaches by Canada of itsfiduciary dutiesin relation to
the disposition of the lands flooded by the Qu’ Appelle Valley dams, the QVIDA Frst Nationsrely
in large measure on the decisions of the Supreme Court of Canadain Guerin v. The Queen®® and
Apsassin, the findings of the Ontario Court of Appeal in Chippewas of Kettle and Sony Point v.

Canada,*’

and the recent reports of this Commission regarding the surrender claims of the
Kahkewistahaw and Moosomin First Nations.**® They analogize Canada’'s duties arising on
surrenders of reserve lands to the context of authorized use and occupancy under section 34 of the

1927 Indian Act.

436 Guerin v. The Queen, [1985] 1 CNLR 120 (SCC).

as7 Chippewas of Kettle and Stony Point v. Canada (1996), 31 OR (3d) 97 (Ont. CA).
438 ICC, Kahkewistahaw First Nation Report on 1907 Reserve Land Surrender Inquiry (Ottawa,
February 1997); ICC, Moosomin First Nation Report on 1909 Reserve Land Surrender Inquiry (Ottawa, March
1997).
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Initsreportson the Kahkewistahaw and Moosomin inquiries, the Commission analysed pre-
surrender breaches of fiduciary obligationsin three contexts. where a band’ s understanding of the
surrender is inadequate or the Crown’ s conduct hes tainted the dedings in a manner that makes it
unsafe to rely on the band’ s understanding and intention; where a band has ceded or abnegated its
decision-making power to or in favour of the Crown; and where a band’'s decision to surrender
reservelandisfoolishor improvident andthusexploitative. Withregard to thefirst of these contexts,
the QVIDA Hrst Nations submit:

The historical evidence in the QVIDA Specific Claim clearly demonstrates that the
Crownwasin aconflict of interest by purporting to represent the best interests of the
First Nations, on one hand, and by assisting PFRA in the condruction of the dams
on the other hand. The claimants submit that the Crown has failed to establish that
the authorization under section 34 was not intended to benefit any one other than
PFRA and the Crown itself. The Department in fact has acknowledged that these
damswould adversely affect the reserves which would suffer “ substantial damage”.
Accordingly, Canadabreached itsfiduciary obligation by allowing PFRA to construct
the dams which were clearly not in the best interests of the First Nations.**

Under section 34 of the 1927 Indian Act, there couldbe no cession or abnegation of decision-making
power by the QVIDA Bands because the Superintendent General was clothed with the power to
authorize encroachments on reserve lands. Nevertheless, the First Nations argue tha, having this

discretion, the Superintendent General had afiduciary obligationto exerciseit inther best interests:

[S]ection 34, at a minimum, imposes upon the Crown, particularly in a situation
where it has total discretion to decide on how reserve lands should be “used or
occupied”, an obligation on its part to act in the First Nations' best interests, and . .
. equity will hold a fiduciary to a “strict standard of conduct” and ensure that the
power is exercised with “loyalty and care”. The claimants submit that Canada has
breached itsfiduciary duty by having failed toact inthe First Nations' best interests
by not only failing to have informed them of the dams construction and its
implications but also having proceeded with the section 34 authorization knowing
full well that the First Nations' best interests would be adversely affected.*?

439 Submission on Behalf of the QVIDA First Nations, May 5, 1997, p. 51.

440 Submission on Behalf of the QVIDA First Nations, May 5, 1997, pp. 50-51.
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Finaly, with regard to whether the authorizations granted to the PFRA in this case amounted to

exploitation, the First Nations argue:

[W]here under the Act, the Band hasno control, asopposed to a“ measure of control”
over the alienation of their interestsinland, then if thereis evidence of exploitation,
the Act imposes afiduciary obligation on the Crown to prevent the alienation of their
interests in the reserve.

The claimants submit tha the flooding of their lands resulted in the
permanent disposition of those lands, as well as the destruction of the habitat upon
which many of them relied upon [sic] for their livelihood, all without consultation
with or approval by theFirst Nations. This constituted expl oitation such that Canada
breacheditsfiduciaryobligation by allowing PFRA toflood theselandsknowing that
adverse conseguences would result.**

For its part, Canada submitsthat “there was no obligation to consider solely theinterests of
the First Nations affected in cases such as this, involving an expropriation or a non-consensual
authority granted to use reserve lands for public purposes. . . [but rather] it is the function of the
Crown to balance the various interests at stake.”*? In drawing this conclusion, counsel for Canada
relied on the decision of the Federal Court of Appeal in Kruger v. The Queen, in which Urie J
adopted the following reasons of Mahoney J at trial:

Parliament cannot have intended that the Governor in Council consider only the best
interest of the Band concerned in deciding whether or not to consent to an
expropriation of reserve lands. It is rarely in the best interest of an occupant to be
dispossessed or of an owner to be deprived of hisproperty against hiswil l. Certainly,
here, it was not in the best interest of the Band.

The defendant’ s duty to the Band, astrustee, was by no means the only duty
to be taken into account. Evidence is clear that those officias responsible for the
administration of the Indian Act urged alease while those responsible for the airport
ultimately urged expropriaion. The Governor in Council was entitled to decide on
the latter. There was no breach in trust in doing 0.4+

a4l Submission on Behalf of the QVIDA First Nations, May 5, 1997, p. 52.

442 Submissions on Behalf of the Government of Canada, June 6, 1997, p. 49.

a3 Kruger v. The Queen, [1985] 3 CNLR 15 at 42 (FCA), Urie J.
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Onceit had been determined that the Qu' Appelle Valley damswould flood and cause damage
to reserve lands, Canada acknowledges that it owed a fiduciary obligation to the First Nations
affected to ensure that they were adequately compensated for any damages caused to them. The
existence of afiduciary obligation wherethereisan involuntary disposition of land finds support in
the reasons of Heald Jin Kruger:

Accordingly, | think it clear that thefiduciary obligation and duty being discussed in
Guerin would also apply to a case such asthis as well and tha on the facts inthis
case, such afiduciary obligation and duty was a continuing one —that is, it arose as
a consequence of the proposal to take Indian lands and continued throughout the
negotiations leading to the expropriations and thereafter including the dealings
between the Crown and the Indians with respect to the payment of thecompensation
to the Indiansin respect of Parcels A and B.**

As to the content of the fiduciary obligation, Canada relies on the highlighted portion of the

following excerpt from the decision of Urie Jin Kruger:

When the Crown expropriated reserve lands, being Parcels A and B, there would
appear to have been created the same kind of fiduciary obligation, vis-&vis the
Indians, as would have been created if their landshad been surrendered. The precise
obligation inthiscasewasto ensurethat the Indianswere properly compensated for
the loss of their landsas part of the obligation to deal with the land for the benefit
of the Indians, just asin the Guerin case, the obligation was to ensure that the terms
of the lease were those agreed to by the Indians as part of the general oligation to
them to ensurethat the surrendered lands be dealt with for their use and benefit. How
they ensured that lies within the Crown’ sdiscretion asafiduciary and so long asthe
discretionisexercised honestly, prudently and for the benefit of the Indiansthere can
be no breach of duty.**

Canada argues that it fulfilled its fiduciary obligation to the QVIDA First Nations by paying
compensation to theeastern First Nations in 1943, and by agreeing with the western First Nations
in 1977 to settle past, present, and future damages caused by the Echo Lake control structure.

aaa Kruger v. The Queen, [1985] 3 CNLR 15 at 61(FCA), Heald J.

445 Kruger v. The Queen, [1985] 3 CNLR 15 at 41 (FCA), Urie J.
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Although we have considered the parties’ arguments, we believe that it is unnecessary to
addressthisissuein the circumstances of the present inquiry. Had we found that Canada could and
did properly authorize the PFRA under section 34 of the 1927 Indian Act to use and occupy reserve
lands for flooding purposes, we would then need to determine whether, before proceeding, the
Crown nevertheless had afiduciary obligation to conault or otherwiseconsider the best interests of
the QVIDA First Nations. However, we have concluded that Canada should have proceeded by way
of surrender or expropriation rather than under section 34. Since it did not do so, Canada failed to
comply with the Indian Act, and any authority granted would thus have beeninvaid. Accordingly,
there is little to be gained by determining whether Canada was also in breach of its fiduciary
obligations. We therefore decline to do so.

I ssue 3 CANADA'SOBLIGATIONSUNDER TREATY 4

Did theterms of Treaty 4 preclude the Crown from relying on section 34 of the Indian Act,
1927, or otherwiserequirethe consent of theQVIDA First Nationsto authorizethe PFRA to
use and occupy reserve landsfor flooding pur poses?

TheQVIDA First Nationsarguethat Treaty 4 providesanindependent meansfor finding that, before
Canada can sell, lease, or otherwise dispose of reserve lands, it must obtain the consent of the

affected band. Specifically, the First Nations rely on the following treaty provision:

And Her Mgesty the Queen hereby agrees, through the said Commissioners, to
assign reserves for sad Indians, such reserves to be selected by officers of Her
Majesty’ s Government of the Dominion of Canada appointed for that purpose, after
conference with each band of the Indians, and to be of sufficient areato allow one
square mile for each family of five, or in that proportion for larger or smaller
families, provided, however, that it be understood that, if at the time of the selection
of any reserves, as aforesaid, there are any settlers within the bounds of the lands
reserved for any band, Her Majesty retains the right to deal with such settlers as She
shall deem just, so as not to diminish the extent of land allotted to the Indians; and
provided, further, that the aforesaid reserves of land, or any part thereof, or any
interest or right therein, or appurtenant thereto, may be sold, leased or otherwise
disposed of by the said Government for the use and benefit of the said Indians, with
the consent of the Indians entitled ther eo fir st had and obtained, but in no wise shall
the said Indians, or any of them, be entitled to sell or otherwise alienate any of the
lands allotted to them as reserves**®

446 Treaty No. 4 between Her Majegsy the Queen and the Cree and Saulteaux Tribesof Indiansat

Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer and Controller of Staionery, 1966), p. 6. Emphasisadded.
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According to the First Nations, this provision means that “[t]he federal government assumes a
fiduciary rolein the context of itslegal power to dispose of reserve lands, a power which can only
be exercised with the consent of the First Nationsand for their use and benefit.”*” First Nationsthus
have the corresponding “right to be consulted by Canada before Canada makes any disposition of
reserve lands; they have theright to grant or withhold their consent to such a disposition; and they
have the right to have the reserve land remain intact, in the absence of granting their consent to a
disposition.”*®

Asto what would happen should Treaty 4 and thelndian Act differ intheir requirementsfor
dispositions of reserve lands, the First Nations submit that the important distindion isin the test

employed to reconcile those differences:

Prior to the passage of section 35 of the Constitution Act in 1982, the courtsgenerally
considered that federal legislation was paramount and could supersede the terms of
thetreatieswith theFirst Nations. However, the extent to which the Indian Act would
haveprevailed over Treaty No. 4 dependsupon thetestsused: overlap, inconsistency
or conflict. If the Indian Act prevailed wherever it overlapped with provisions of
Treaty No. 4 then the Indian Act surrender provisions would effectively replace
Treaty No. 4 obligations, which required consent to reserve dispositions. Onthe other
hand, if amore restrictive test is adopted, then the Indian Act would have less [siC]

limits on the rights and obligations under Treaty No. 4.4

The First Nations then relied on the decision of Cory Jin R. v. Badger*® as authority for the
proposition that arestrictive test should be employed, such that federal legislation should be held to

prevail over atreaty right only in cases of direct conflict and not where there is mere inconsistency

a7 Submissions on Behalf of the QVIDA First Nations, May 5, 1997, p. 54.
448 Submissions on Behalf of the QVIDA First Nations, May 5, 1997, p. 56.
449 Submissions on Behalf of the QVIDA First Nations, May 5, 1997, p. 56.

450 R. v. Badger, [1996] 4 WWR 457.
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or overlap. Accordingly, the foregoingtreaty rights should, in QVIDA’ s submission, remainintact,

since the provisions of Treaty 4 “were not superseded by any legislation.”***
CanadadisagreeswiththeFirst Nations' analysis, contending that thetermsof thelndian Act

prevail to the extent that they areinconsistent with Treaty 4. However, Canada al so approaches the

issue from a different perspective, relying on the following provision of Treaty 4:

It is further agreed between Har Mgjesty and Her said Indian subjects that such
sections of the reserves above indicated as may at any time be required for public
worksor building of whatsoever nature may be appropriated for that purpose by Her
Majesty’ s Government of the Dominion of Canada, due compensation being made
to the Indians for the value of any improvements thereon, and an equivalentin land
or money for the area of the reserve so appropriated.*

In Canada’ ssubmission, theword* appropriated” in thisprovisionrelatesto both expropriationsand
“lesser” dispositions such as a permit under section 28 of later versions of the Indian Act and
presumably authority granted under section 34 of the 1927 statute. It can also apply to dispositions
of thefull fee simple interest or to lesser interests such aseasements or rights-of-way. In short, this
provision, according to Canada, allowsit to rely on section 34 to grant authority to use and occupy
reservelandswithout the consent of the band affected. Asfor the First Nations' interpretation of the
treaty, Canada argued:

It is also notable that such an interpretation would also mean that lesser, non-
consensual (or at least not expressly consensual) interests, such as a permit granted
by the Minister for less than one year under section 28(2), would also arguably
constitute a violation of treaty. Indeed, even apermit for more than one year issued
withthe consent of the Band Council could be attacked as not expressing the consent
of the band (i.e. merely the consent of the band council). It is submitted that thisis
not a reasonable interpretation of the treaty provision.*>®

a1 ICC Transcript, June 26, 1997, pp. 81-82 (David Knoll).

452 Treaty No. 4 between Her Majesty the Queen and the Cree and Saulteaux Tribesof Indiansat
Qu’ Appelle and Fort Ellice (Ottawa: Queen’s Printer and Cortroller of Staionery, 1966), p. 7.

453 Submissions on Behalf of the Govermnment of Canada, June 6, 1997, pp. 52-53.
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TheFirst Nationsrespond that the appropriation provision of Treaty 4islimited to theexpropriation
context, and that Canada has aready acknowledged that there was neither an expropriation nor a
surrender in this case.

For thesamereasonsthat wegaveinrelationto QVIDA'’ sclaim regarding Canada sfiduciary
obligations, we believethat it isunnecessary to addressthisissuein the circumstancesof the present
inquiry. The nature and teem of the disposition to the PFRA were such that Canada should have
obtained the consents of the Bands and the Governor in Council under the surrender provisions of
the Indian Act, or it should have at least obtained the consent of the Governor in Council to
expropriate the required interest. Its failure to do so means that Canada failed to comply with the
Indian Act and that any authority granted would thus have beeninvalid. As before, thereis littleto
be gained by determining whether Canada was dso in breach of its treety obligations. We again

decline to do so.

Issue 4 EFFeECcTsOF THE 1977 BAND CouNcCIL RESOLUTIONS

DidtheBand Council Resolutionssigned by the Pasqua, Standing Buffalo, and M uscowpetung
First Nationsin the 1970s dfectively release the Crown and the PFRA from all past, present,
and future claimsfor damage caused by the Echo L ake control structure built in the 1940s?

It will be recalled that, in 1977, as a result of the discovery that Muscowpetung, Pasqua, and
Standing Buffalo had never been compensated for the flooding of their reserve lands, these Bands
entered into a settlement agreement with the PFRA. Under the terms of that agreement, evidenced
by separate Band Council Resolutions executed by the respective Bands, the Bands were paid the
sum of $265,000.00 andthe PFRA was released, in relation to Pasguaand Standing Buffalo, “from
all past, present andfuture claimsin respect to erection of thesaid [Echo Lake] control structure and
consequential flooding.” For Muscowpetung, the release related to “lands now flooded by the sad

control structure.” The three western Bands further agreed “to authorize the issuance of a permit to
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[the] PFRA in respect of the continued operation of the said control structure.”*** Although the
Bands received and spent most, if not all, of the settlement funds, no permit for the continued
operation of the control structures and flooding of reservelandswas ever issued, owing to concerns
raised by the Bands regarding the perpetual nature of the settlement and the area of land to be
flooded. The Bands subsequently purported to rescind the Band Council Resolutions and any
authority conveyed in them to flood reserve lands.

These facts give rise to three key issues that the Commission must consider:

. Werethe Band Council Resolutionsinvalid because they effected permanent dispositions of
interestsin resaves?

. Did the Band Council Resol utions rel ease Canada and the PFRA from liability?

. Could the Bands rescind the 1977 Band Council Resolutions?

We will now consider each of these issuesin turn.

Werethe Band Council Resolutions Invalid?

Permit vs Expropriation or Surrender

The Commission hasalready reviewed at |ength the recent decision of the Supreme Court of Canada
in Opetchesaht in the context of our consideration of whether the Superintendent General of Indian
Affairscould grant authority to use and occupy reserve landsfor flooding purposes under section 34
of the 1927 Indian Act. Even if it can be assumed that section 34 is similar in nature to subsection
28(2) of the 1952 Indian Act, as amended, we concluded that, although the majority of the Court
found that the disposition in Opetchesaht fell within the scope of subsection 28(2), the presant case
is distinguishable on its facts because of the more subgantial nature of the interest granted to the

PFRA and the possibly more remote likelihood of its termination.

454 Band Council Resolution, PasquaBand, February 8,1977, PFRA file 928/7E4, val. 5 (ICC
Documents, p. 1069); Band Council Resolution, Standing Buffalo Band, February 8, 1977, PFRA file 928/7E4, vol.
5 (ICC D ocuments, p. 1070); Band Council Resolution, Muscowpetung Band, February 15, 1977, PFRA file
928/7E4, vol. 5 (ICC Documents, p. 1074).
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That being the case, we must also conclude that it was not open to Canada, even with the
consent of the respective Band Councils, to authorize the PFRA to occupy or use reserve land for
flooding purposes under subsection 28(2) of the 1970 Indian Act in force at thetime the settlements

were reached. For ease of reference we will restate subsection 28(2):

28(2) TheMinister may by permit in writing authorize any person for a period not
exceeding one year, or with the consent of the council of the band for any longer

period, to occupy or use a reserve or to reside or otherwise exercise rights on a
reserve.**

In its written argument, Canada suggests that, by disposing of amere right of way under
subsection 28(2) rather than allowing the PFRA to expropriate the full fee simple interest in the
flooded lands, Indian Affairswas acting in an appropriate manner “to affect the Indians’ interest as
little as possible.” **° In making this statement, Canadareferred to theCommission’sdecisioniniits

inquiry into the railway right of way claim of the Sumas Band, in which the Commission held:

Wasthere abreach of fiduciary duty in the failure to exercise this discretion to grant
less than the full fee simple? The Crown had an obligation to consider the public
interestin arailway, aswell asthe interests of the SumasBand. An expropriation of
land will not be in the beg interests of a Band; therefore a“best interests’ standard
isnot applicable. In our view, the obligation onthe Crown in thiscontext isto do as
littleinjury as possible to the Indians’ interests. The public interest could have been
satisfied by agrant of aright of way aslong as the land was needed by therai lway.
Any grant beyond that did not further the public purpose, and was nothing more than
agratuitousdisposition of Indianlandsinfavor of therailway company. Wethusfind
that, if the letters patent were effective to transfer absolute title to VV & E, the
Crown failed in its fiduciary duty by granting the right-of-way lands without a
railway-purposes limitation.**

The Federal Court of Appeal recently reached a similar conclusion in Semiahmoo Indian
Band v. Canada, in which Isaac CJ agreed with the finding of the Trial Judge that there had been a

455 Indian Act, RSC 1970, c. I-6, s. 28.

456 Submission on Behalf of the Govemment of Canada, June 6,1997, p. 52.

457

ICC, Report on Inquiry into Sumas Band Indian Reserve No. 6 Railway Right of Way Claim
(Ottawa, February 1995), (1996) 4 ICCP 3 at 40.
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breach of Canada’ s fiduciary duty to the Band. Certan reserve lands had been surrendered by the
Bandin 1951, although the evidence demonstrated that the Band would not have surrendereditsland
without thethreat of expropriation. Thelandswere apparently required to expand Canada’ scustoms
facilities at the Douglas Border Crossing, but they remained unused after surrender and eventually
becamethe subject of a consultant’s study, commissioned at the request of the federal Department
of Public Works, to develop portions of the land for commercial purposes. The record further
showed that, over the years, the Band had made a number of requests to have the land returned to
it when no apparent steps were being taken to use the land for public purposes; these requests had
been refused on the basis that studies were under way to determine how to use the property, or that
use of the land for expanding the customs facilities was imminent. No public use of the land had
been madefor some40 yearswhen, following the Band’ sreceipt of the consultant’ sreport proposing
that the land be used for aresort, the Band commenced the action for breach of fiduciary duty. On

the question of Canada’ sfiduciary obligations to the Band in such circumstances, Isaac CJ stated:

It is in the context of these findings that the Trial Judge defined the respondent’s
pre-surrender fiduciary duty, and then concluded that this duty was breached in the
1951 surrender. The Trial Judge described the nature and scope of the respondent’ s
duty asfollows:

When land is taken inthisway andit is not known what, if any, use
will be made of it, or whether the land is going to be used for
government purposes, | think there is an obligation on the fiduciary
to condition thetaking by areversionary provision, or ensure by some
other mechanism that the least possible impairment of the plaintiffs
rightsoccurs. | ampersuaded there was abreach of thefiduciary duty
owed to the plaintiffs.

Did the respondent breach its pre-surrender fi duciary duty?

Having regard tothe circumstances of thiscase, | amin respectful agreement
with the Trial Judge’s characterization of the respondent’s pre-surrender fiduciary
duty. | also agree with the Trial Judge's conclusion, based on the facts, that the
respondent breached this duty when it consented to the 1951 surrender. In my view,
the 1951 surrender agreement, assessed in the context of the specific relationship
between the parties, was an exploitative bargain. There was no atempt made in
draftingitstermsto minimizetheimpairment of the Band' srights, and therefore, the
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respondent should have exercised its discretion to withhold its consent to the
surrender or to ensure that the surrender was qualified or conditional .*%®

We agree that Canada should seek to minimizeitsimpairment of aband’ srightswith regard
toitsreservelands. In this context, it may have been entirely appropriate for Canadato acquire an
interest in the nature of aright of way or easement rather than the full fee simple in the lands
continuously or occasionally flooded as aresult of the control structures erected in the Qu’ Appelle
Valley. By obtaining thislesser interest, Canada allowed the QVIDA Bandsto retain areversionary
interestinthe land aswell astheright to use those portions of the landsthat may not be flooded from
time to time.

However, as we discussed previously in relation to section 34 of the 1927 Indian Act, itis
the interplay of the nature and duration of the interest being conveyed that determineswhether the
appropriate mechanism for disposing of theinterest is expropriation or surrender, on the one hand,
or amere permit under subsection 28(2), on the other. Furthermore, Canadais not obliged to acquire
the entire fee Impleinterest when it proceeds by way of expropriation or surrender; it can instead
expropriate or obtain a surrender of alesser interest, such asaright of way or easement. However,
if the interest being obtained, while less than the full feesimple, is still suffidently important in
nature and lengthy in duration, then eventhat lesser interest should be obtained by means other than
subsection 28(2). In Opetchesaht, Major J used the example of a mineral lease as one situation in

which alesser interest than the fee ssmple should be acquired using a surrender:

In my view, s. 28(2) cannot apply any time a portion of the Indian interest in any
portion of reserve land is permanently disposed of. For example, before pemission
to extract minerals in areserve is granted by the Minister, surrender is required. |
would note that this would be true whether the right to exploit and extract minerals
were granted forever or for limited duration under alease. For example, the mineral
rights could well be disposed of under a document entitled a “lease”. One must
aways look to the true nature of the rights granted. Even if the right to extract were
granted only temporarily under the lease, in fact such a grant would forever deprive
the band of aresource which formed part of the reserve. Surrender of mineral rights

458 Semiahmoo Indian Band v. Canada, [1997] FCJ No. 842 (unreported, June 24, 1997), para. 40-41.
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has been required under successive Indian Acts before disposition thereof to third
parties.*®

From this example, it can be seen that, although the duration of the mineral lease may be
“ascertainable,” the nature of theinterest being disposed of issufficiently “permanent” or important
asto lie beyond the scope of subsection 28(2). A surrender or expropriation is therefore required.

In the result, we must reiterate our conclusion that, even with the consent of the
Muscowpetung, Pasqua, and Standing Buffalo Band Councils, Canadacould not rely, on the facts
of thiscase, on subsection 28(2) asthebasisfor authorizing the PFRA to occupy or usereservelands

for flooding purposes.

Effect of Subsection 28(1)
Evenif the Commission iswrong in the foregoing conclusion regarding the meaning and scope of
subsection 28(2), we would nevertheless conclude that the 1977 Band Council Resolutions were

ineffectiveto grant such authority. Thisisbecause subsection 28(1) of the 1970 Indian Act provided:

28(1) Subject to subsection (2), a deed, lease, contract, instrument, document or
agreement of any kind whether written or oral, by which a band or a member of a
band purportsto permit aperson other thana member of that band to occupy or use
areserve or to reside or otherwise exercise any rights on areserveisvoid.

The only permitted exceptions to subsection (1) exist under subsection (2), where an appropriate
authorizing permit may beissued by theMinister for a useor occupation or other exercise of rights
on areserve for aperiod not exceeding one year, or by the Minister, with the consent of the band
council, for any longer period.

A plainreading of subsection 28(2) suggeststhat, toallow occupation or use of reservelands
for aperiod of longer than one year, band coundl consent must be obtained and the Minister must

permit the occupation or usein writing. Without satisfying both requirements, an agreement for use

459 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), pp.
19-20 (per Major J).
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and occupation appears to be void. But does the case law interpreting sedion 28(2) support this
interpretation?

The philosophy underlying subsection 28(2) hasalong history that predates the subsection
itself and finds its roots in the Royal Proclamation of 1763. The jurisprudence supports the
conclusion that a written permit from the Minider was a required element for an effective
authorization to occupy or use reserve lands under subsection 28(2).%°

Thepolicy rational e behind the provision can be seen in the decision of the Exchequer Court
of CanadainR. v. McMaster **! Inthat case, a property known as Thompson’ s|sland, which formed
part of St Regis Indan Reserve, was leased in 1817 by the Chiefs of the occupying Band to David
Thompson for aperiod of 99 years. Thelease contained arenewal dause that would have permitted
it to be extended to a full term of 999 years. In 1872, McMaster sought to acquire the lease from
Thompson's successor, McDonald, and, concerned that the validity of title might be open to
challenge, McMaster inquired if the Department of Indian Affairs would recognize the title to the
lease if he could show that it had been properly assigned to him and if he would pay rental arrears
that had been accumulating since 1862. After protracted negotiations, thepartiesin 1882 agreed that
the Department would recognize McMaster as assignee on payment of the past due rental s, but that
he could not obtain anew titlein hisown namebecausetheproperty, never having been surrendered
by the Band to the Crown, could not be sold or leased. In 1883, McMaster paid the arrears, and the
following year the Department of Justiceprovided itsopinionthat McMaster had sufficiently proven
his title to be considered the holder of the lease originally granted to Thompson, and that his
possessory title as against anyone but the Crown was admitted.

In1915, McMaster goplied tothe Department of Indian Affarsto renew thelease, asthefirst
99-year period was dueto expirethefollowing year. The Department replied that he had been gven

no assurance that the lease would be renewed, but only that his rights under the lease would be

460 No cases have confirmed that a grant of reserve land under section 28 can be effective in the

absence of such a permit, although in Port Franks Properties v. The Queen, [1981] 3 CNLR 86 at 95 (FCTD), the
Court found that a surrender was lawful even though alease was granted prior to formal surrender. Approximately
one year later the Band made a formal surrender of the land at issue, and an order in council was then passed
approving the surrender and confirming the lease.

a6 R. v. McMaster, [1926] Ex. CR 68.
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recognized as far as this could legally be done. Disclaiming liability for payment of the penalty
provided in the original lease for non-renewal, the Department refused to issue arenewal, provided
McMaster with notice to quit the property, and later commenced action against him. In the
Exchequer Court, Maclean J stated:

The proclamation of 1763, as has been held, has the force of a statute, and so far
therein as the rights of the Indians are concerned, it has never been repealed. The
proclamation enacted that no private person shdl make any purchase from the
Indians of lands reserved to them, and that all purchases must be on behalf of the
Crown, etc. Throughout the subsequent years all legislation in the form of Indian
Actscontinued theletter and spirit of the proclamation inrespec of theinalienahility
of Indian reserves by the Indians. Aswas said by Lord Watson in the . Catherine
Milling and Lumber Company case, since the date of the proclamation Indian affairs
had been administered successively by the Crown, by the provincial governments,
and sincethe passing of the British North AmericaAct, 1867, by the Government of
the Dominion. The policy of these administrations hasbeen al along thesameinthis
respect, that the Indian inhabitants have been precluded from entering into any
transaction with asubject for the sale or transfer of their interest intheland, and have
only been permitted to surrender their rightsto the Crown by aformal contract duly
ratified in a meeting of their chiefs or head men convened for the purpose. Whilst
there have been changes in the administrati ve authority, there has been no change
since the year 1763 in the character of the interest which its Indian inhabitants had
inthelands surrendered by the treaty, and as determined in the . Catherine Milling
and Lumber Company case There can be no doubt but that the property in question
was part of an Indian Reserve covered by the proclamation. For these reasons | am
clearly of the opinion that the lease to Thompson in 1817 was void, and that the
Indiansnever had such aninterest in thelandsreserved for their occupancy, that they
could alienate the same by lease or sale. The Crown could not itself lease, or ratify
any lease, made by the Indians of such landsat any time since the proclamation, save
upon a surrender of the same by the Indians to the Crown. If the lease was void
anything that the Department of Indian Affairs or any other authorized body or
person administering Indian affairs did, or could do in the way of adoption or
ratification of the same, would be contrary to the enactment of the proclamation and
of the subsequent statutes relating to Indian affairs, and which in this respect were
declaratory of the provisions of the proclamation and not binding on the Crown.*¢?

462 R. v. McMaster, [1926] Ex. CR 68 at 72-73. Emphasis added.
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Very similar facts were considered by the Supreme Court of Canadain Easterbrook v. The
King,*®in which certain lands on Cornwall Island in the St Lawrence River were leased in 1821 by
the British Indian Chiefs of St Registo Solomon Y. Chesley. The document purportedto lease the
landsto Chesley for 99 years, “and at the expiration thereof for another and further like period of 99
years and so on until the full end and term of 999 years shall be fully ended and completed.” The
Department of Indian Affairs remained unaware of the lease until 1875, at which time, inresponse
to an inquiry about the validity of the lease, Assistant Superintendent General Lawrence
Vankoughnet confirmed that Chesley “has a right to sublet the land as he has been in the habit of
doing for years.” On the expiry of theinitial 99-year period in 1920, however, the Department
provided Chesley’s successor with notice to quit, and refused to receive any further rent or to
continue to recognize the tenancy. Newcombe J of the Supreme Court of Canada concluded that

Audette J of the Exchequer Court had properly refused to uphold the lease:

The learned judge found no difficuty in disposing of the case, and | have no doubt
that hisconclusions must be maintained. By theformal judgment he declaredthat the
lease of 10th March, 1821, wasand is null and voidab initio, and that the King was
entitled to recover forthwith the possession of the lands described with their
appurtenances**

The McMaster and Easterbrook cases clearly demonstrate the longstanding general policy
of inalienability without the consent or permission of the Crown in situations in which aleasehold
interest has ostensibly been granted by aband. Although subsection 28(1) of the 1970 Indian Act was
not yet in force, the Courts nevertheless found the purported dispositions to be void.

By the time R. v. Devereux*® appeared on the docket of the Supreme Court of Canada,
subsection 28(1) had been enacted. In Devereux, the Court considered whether a non-Indian,
Devereux, had rightsto reserve land purportedly devised to him in awill by Rachel Ann Davis, the

widow of a member of the Six Nations Band. Devereux had assisted Davis in working her farm

463 Easterbrookv. The King, [1931] SCR 210.
464 Easterbrookv. The King, [1931] SCR 210 at 218.

465 The Queen v. Devereux, [1965] SCR 567.
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commencing in 1934, at which time the two had entered into a private leasing arrangement. The
Court viewed this arrangement as void under subsection 34(2) of the 1927 Indian Act, which was
the legidlative predecessor of subsection 28(1) of the 1952 statute. However, at the joint request of
Davis and Devereux, the Crown had leased the property to Devereux for a period of 10 years
expiring November 30, 1960, and then granted two successive permits to Devereux under section
28(2) of the Indian Act (as amended in 1952) to use and occupy the lands for agricultural purposes.
The second permit expired on November 30, 1962. In the meantime, Davis died and in her will
purported to leave Devereux an ongoing right to possess and use the lands.

Since Devereux was not entitled to reside on a reserve, the Crown sought to remove him
under the trespass provisions of sedion 31, and to dispose of Davis' sinterest by tender to eligible
residents. In the subsequent proceedings, Thurlow J of the Exchequer Court dismissed the Crown’s
claim on the separate ground that an action to remove a trespasser from areserve under section 31
of the Act must be commenced on behalf of the party having the right to possess the lands. Having
concluded that the right to possession was vested in Band members Hubert Clause or Arnold and
GladysHill, Thurlow Jconcluded that theCrownwasin error whenitinitiated proceedings claiming
possession on behalf of the entire Band.

However, the Supreme Court of Canada aso held that Devereux had no right to possess or
use the lands in question. Once the second permit expired, Devereux’s interest in the land was
governed by the provision in section 50 of the 1952 Indian Act that “[a] person who is not entitled
to reside on a reserve does not by devise or descent acquire a right to possession or occupation of

land in that reserve.” Judson Jfor the mgority (Cartwright J dissenting) held:

The scheme of the Indian Act is to maintain intact for bands of Indians,
reserves set apart for them regardliess of the wishes of any individual Indan to
alienatefor his own benefit any portion of the reserve of which he may be alocatee.
Thisis provided for by s. 28(1) of the Act. If s. 31 were restricted as to lands of
which there isalocatee to actions brought at theinstance of the locatee, agreements
void under s. 28(1) by alocatee with a non-Indian in the dienation of reserve land
would be effective and the whole scheme of the Act would be frustrated.

Reserve lands are set apart for and inalienable by the band and its members
apartfromexpressstatutory provisionsevenwhen allocated toindividual Indians. By
definition (s. 2(2) (0)) “reserve’” means
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atract of land, the legal title to which is vested in Her Magjesty, that
has been set apart by Her Majesty for the use and benefit of a band.

By s. 2(1)(@), “band” means a body of Indians

(i) for whose use and benefit in common, lands, the legal title to
which isvested in Her Mgjesty, have been set apart. . .

By s. 18, reserves are to be held for the use and benefit of Indians. They are not
subject to seizure under legal process(s. 29). By s. 37, they cannot be sold, alienated,
leased or otherwise disposed of, except where the Act specialy provides, until they
have been surrendered to the Crown by the band for whose use and benefit in
common the reserve was sd apart. There isno right to possesson and occupation
acquired by devise or descentin a person who is not entitled to reside on the reserve
(s. 50, subs. (1)).

One of the exceptions is that the Minister may lease for the benefit of any
Indian upon his application for that purpose, the land of which he is lawfully in
possession without the land being surrendered (s. 58(3)). It was under this section
that the Minister had the power to make the ten-year lease to the defendant which
expired on November 30, 1960.

Under this Act there are only two ways in which this defendant could be
lawfully in possession of thisfarm, either under alease made by the Minister for the
benefit of any Indian under s. 58(3), or under a permit under s. 28(2).

Evidence was given of attempted arrangements between the defendant and
the purchaser and the assignee of the purchaser under s. 50(2) which would have
enabled the defendant to remain in possessionat arental which would have madeit
possible for the purchasa to make his installment payments. The Crown took the
position that these attempted arrangements were irrelevant, the Department not
having consented to any further lease or permit. This objection was properly taken
and the attempted arrangements do not assist in any way the defendant’s claim to
remain in possession.*®

Theimportance of the Devereux decisionisin itsfinding that Crown consent in the guise of alease
or permit is a necessary condition precedent to occupation or use of reserve land.

M.D. Soan Consultants Ltd. v. Derrickson*® is arecent authority confirming the necessity
of awritten permit under section 28. In that case, the British Columbia Court of Appeal was asked
to consider the effect of a purported agreement between a Band member (a“locatee”’) and athird

party to lease a marina on reserve lands. The Court, after reviewing Easterbrook and Devereux,

466 The Queen v. Devereux, [1965] SCR 567 at 572-73.

a67 M.D. Sloan Consultants Ltd. v. Derrickson (1991), 85 DLR (4th) 449 (BCCA).
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confirmed that the only way alocatee could vdidly grant an interest in reserve land to athird party
was either by way of apemit under subsection 28(2) or alease under subsection 58(3). Gddie JA
stated:

To the extent that the plaintiff’s claims rest upon the validity of the lease
arrangements of October 21, 1986, in respect to the use and occupation of the land
portion of the Shelter Bay marina, they must fal. The policy behind s. 28(1) hasbeen
clearly stated by the Supreme Court of Canada: see Easterbrook v. The King, [1931]
1 DLR 628, [1931] SCR 210, and The Queen v. Devereux (1965), 51 DLR (2d) 546,
[1965] SCR 567.

Inthe Devereux casethe defendant went into possession of aparcel of reserve
land under an arrangement with aband member whowasthe locateeof theland. This
arrangement was held to be void under s. 28(1) and afforded Devereux no right of
possession and occupation after expiration of alease from the Crown in his favor
made under the provisions of s. 58(3). . . .

But for s.28(1) | would have concluded that thelease arrangement evidenced
by thememorandum inwriting dated October 21, 1986, supported Sloan’ scontention
that it had aleasehold interest in thelands in question for a period of 10 years.*®®

In fact, the Court severed that portion of the agreement dealing with reserve lands and found the
defendant Derrickson in breach of the remainder of the agreement dealing with chattels and non-
reserve lands.

In neither Devereux nor Derrickson did the Courtsindicatethat |ack of band consent wasthe
determinative factor. Subsection 28(1) voids any attempt by a band to agree unilaterally to a grant
of reserve land unlessthe necessary ministerial authorizationisobtained. Therefore the clear words
of the subsection mean that even a clear intention on the part of aband, or aband member, will fail
in the face of alack of the necessary authorization by way of permit.

Thisgpproach to subsection 28(1) i ssupported by Re Attorney-General of Nova Scotia and
Millbrook Indian Band,** in which the Nova Scotia Court of Appea considered whether an
agreement between the Band and a non-Indian, Ruth Rushton, purporting to allow occupation of

reserve land was void by virtue of the operation of subsection 28(1). The Court placed great

468 M.D. Sloan Consultants Ltd. v. Derrickson (1991), 85 DLR. (4th) 449 at 455 (BCCA).

469 Re Attorney-General of Nova Scotia and Millbrook Indian Band (1978), 93 DLR (3d) 230
(NSCA).
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emphasis on the fact that there was no permit supporting the agreement between the Band and the

occupier, and held that this deficiency rendered the agreement void:

The reserve land on which the mobile park is situated is unsurrendered
reserveland andthe Minister of Indian Affairsand Northern Devel opment hasissued
no permit authorizing the use or occupation of the land pursuant to s. 28(2) of the
Indian Act, RSC 1970, c. I-6, and, inparticular, hasissued no permit authorizing the
use or occupation of the land by Mrs. Rushton.

Section 28(2) permitsthe Minister to authorize aperson, not amember of the
band, to occupy or useareserveor to reside or otherwise exerciserightson areserve.
It isavalidating provision qudifying s. 28(1), which reads as follows:

28(1) Subject to subsection (2), a deed, lease, contract,
instrument, document or agreement of any kind whether written or
oral, by which a band or a member of a band purports to permit a
person other than a member of that band to occupy or use areserve
or to reside or otherwise exercise any rights on areserve isvoid.

Any agreement by Mrs. Rushton with the Millbrook Indian Band respecting her
occupancy of reserved land inthe mobileparkisclearly void by virtue of s. 28(1).%™

Thedecision of Mahoney Jof theFederal Court’s Trial DivisioninSpringbank Dehydration
Ltd. v. Charles*™ further illustrates that the lack of a permit under subsection 28(2) voids an
agreement attempting to convey aright of occupation and use of reservelands. Inthat case, Mahoney
Jdeclined to grant an injunction to the plaintiff corporation on the basis that the statement of claim
was predicated upon, but failed to disclose, an interest in certain reserve lands.

The plaintiff was the sublessee of about 400 acresof reserveland under alease in which the
Minister of Indian andNorthern Affairs had covenanted that, if the headlease shoul d be terminated,
anew lease for the balance of theterm of the sublease would be granted to the plaintiff. On June 26,
1976, the plaintiff and the Band entered into an agreement in writing whereby it was agreed that 160
acresof other reservelandswould beleased to the plaintiff in substitution for 180 acres of theleased
lands, the resulting parcel of some 380 acres being referred to in the judgment asthe “ Consolidated
lands.” Soon thereafter, the head |esseedecided to surrender its | ease effective September 30, 1976,

and on September 2, 1976, pursuant to his covenant, the Minister made an offer, open to September

470 Re Attorney-General of Nova Scotia and Millbrook Indian Band (1978), 93 DLR (3d) 230 a 231
(NSCA).

ar Springbank Deyhdration Ltd. v. Charles, [1978] 1 FCR 188 (TD).
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29, 1976, to lease theoriginal 400-acre parcel tothe plaintiff. On September 28, theBand Council,
by resolution, ratified, approved, and confirmed the agreement of June26 and requested the Minister
to grant alease of the Consolidated landsto the plaintiff. Relying on the agreement of June 26 and
theresolution of September 28, the plaintiff did not accept the Minister’ soffer and expended money
onthe Consolidated |ands. No permit had beenissued pursuant to subsection 28(2) of thelndian Act,
however.

The Band then decided to go into business for itself on the Consolidated lands and the

plaintiff commenced an action seeking, among other things, injunctiverelief. Mahoney J. concluded:

Asl indicated at the close of the hearing, | am satisfied that, if the statement
of claim discloses that the plaintiffs now have an interest in any of the lands, the
Injunction ought to issue in respect thereof.

... Theinterest in the Consolidated |ands depends entirely on the effect of the
agreement of June 26, 1976 and the subsequent resolution of the Band Council. . . .

The agreement asto theConsolidated lands wou d appear to be clearly void
by virtue of subsection 28(1). That matter has been dealt with too often to be open
toany doubt in spite of apparent equities. Likewise, the resd ution can have no efect,
the agreement being void.*"

Becausethe plaintiff’s claim for injunctive relief was premised entirely onits ability to establish a
subsisting legal interest in the Consolidated lands, and because no such interest was made out, the
injunction was not granted.

Initsearlier reports dealing with the surrenders of reserve lands by the Kahkewistahav and
Moosomin First Nations, the Commission has had occasion to review at length the competing
policies of autonomy and protection inherent in the Indian Act, and the discussion of those policies
in caseslike Apsassinand Chippewas of Kettleand Sony Point. Thecentral principlesin those cases
have recently been renewed afresh in Opetchesaht, in which Magjor J, as already noted, stated:

With thetwin policies of autonomy and protectioninmind, s. 37 and s. 28(2) reflect
that, depending on thenature of the rights granted, different levelsof autonomy and
protection are accorded. Section 37 demonstrates ahigh degree of protection, in that

a7z Springbank Deyhdration Ltd. v. Charles, [1978] 1 FCR 188 (TD) at 191. In reaching this
conclusion, Mahoney J footnoted the McMaster and Easterbrook cases and the further decison of the Exchequer
Court in The King v. Cowichan Agricultural Society, [1950] Ex. CR 448.
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the approval of the Governor in Council and the vote of all of the members of the
band are required. Thisindicates that s. 37 applies where significant rights, usually
permanent and/or total rights in reserve lands are being transferred. On the other
hand, under s. 28(2), lesser dispositions are contemplated and theinterest transferred
must be temporary. It is evident from areview of this permit that it does not violate
the balance between autonomy and protection struck by the Indian Act. Thisis not
a case where surrender, with all of its administrative and legal impositions was
required in terms of the overall policy of theIndian Act.*”®

On one hand, autonomy is achieved by respecting and honouring decisions that bands make with
regard their reserve lands. On the other hand, protection of the Indian land base is achieved by
requiring Crown consent to many transactions contemplated under the Indian Act. The scheme of
the Act isto attempt to balance these competing policies by requiring both the band and the Crown
to consent to dispositions of land. If a court wereto uphold an agreement unilaterally enteredinto
by aband or band member purporting to transfer an interest in reserveland without Crown consent,
the entire underlying purpose of protecting the Indian land base against erosion would be frustrated.
As the Commission recently stated inits report dealing with the claim of the Eel River Bar Fird
Nation:

If use and occupation of reserve lands through means other than thase specified in
the Indian Act, including uses allowed solely by the Band, were sanctioned, the
Crown would berd eased fromitsprotective responsbility, contrary to the intent of
the Indian Act and the policy that underlies it. Accordingly, unless the use and
occupation has been authorized by the Crown in one of the forms contemplated by
the Act—surrender, expropriation, or permit —the use and occupation of reserveland
is contrary to the Act.**

With these considerations in mind, we must now consider the 1977 Band Council
Resolutions and any written or oral agreement or agreements underlying them. These instruments
must surely conditute one or more of the deeds, leases, contracts, instruments, documents, or

agreements” of any kind whether writtenororal” enumerated i n subsection 28(1), and thusthey must

473 Opetchesaht Indian Band v. Canada (1997), unreported, May 22, 1997 (SCC file no. 24161), p.
21, Major J.

ara Indian Claims Commission, Eel River Bar First Nation Inquiry: Report on Eel River Dam Claim
(Ottawa, December 1997), 116.
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fall within the scope of this subsection. As aresult, since no permits have ever been issued under
subsection (2), but subject to our comments below, the clear terms of subsection (1) providethat the
Band Council Resolutions and any underlying written or ord settlement agreements must be
considered void.

Moreover, while it may have been arguable that the failure to issue permits in 1977 might
be cured even at this late date by issuing them now, that option is nat available in this case because
the nature of the interest granted to the PFRA is not amenabl e to being authorized under subsection
(2) in any event. The Commission is thus faced with the dlemma of a settlement that was wrongy
conceived, but pursuant to which funds were paid over to the three western Bands and apparently
spent by them.

Bearing in mind the Commission’s earlier conclusion that a permit under subsection 28(2)
could not be used to authorize the flooding of reserve lands given thescope of the interest involved,
we would conclude that, but for subsection 28(1), the settlements evidenced by the 1977 Band
Council Resolutions would have been valid. However, subsection 28(1) drives usto the conclusion
that the settlement was void insofar asit purported to permit the PFRA “to occupy or useareserve
or to reside or otherwise exercise any rights on areserve.”

The next question we must consider is whether the settlement, which released the PFRA
“from all past, present and future claims” arising from the flooding caused by the dams, is effective
to preclude the QVIDA First Nations from claiming damages notwithstanding subsection 28(1) of
the Indian Act.

Did the Band Council Resolutions Release Canada and the PFRA from Liability?

Powers of Band Coundls

The QVIDA First Nations contend that, if the Commission concludes that the Band Council
Resolutionswerenot void abinitio, only then doesit become necessary to determinewhether aBand
Council Resolution can rdease a third party from ligbility. The corollary to the First Nations
assertion is that, if the Band Council Resolutionswere void ab initio, it should be unnegessary to

consider whether a Band Council Resolution can have such areleasing effect.
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Canada spositionis, of course, premised on the assumption that aBand Council Resolution
can be used to rel ease a third party from liability. It derives this conclusion from the principle that
the ability to pursue an action is a power that is necessarily incidental to the powers expressly

granted to a band council under the Indian Act. In its written submission, Canada stated:

The court in Whitebear Band Council v. Carpenters Provincial Council of
Saskatchewan and Labour Relations Board of Saskatchewan*” describes the roles
and powers of a band council asfdlows:

(ili)  The nature of theBand Council
As municipal councils are “creatures’ of the Legislatures of the
Provinces, so Indian band coundls are the “creatures’ of the
Parliament of Canada. Parliament in exercising the exclusive
jurisdiction conferred upon it by s. 91(24) of the British North
America Act, 1867 to legidlate in relation to “Indians and Lands
Reserved for the Indians’ enacted the Indian Act, RSC 1970, c. I-6,
which provides — among its extensive provisions for Indian status,
civil rights, assistance, and so on, and the use and management of
Indian reserves—for the election of achief and 12 councillors by and
from among the members of an Indian band resident on an Indian
reserve. These elected officials constitute Indian band councils who
ingeneral termsareintended by Parliament to provide some measure
—evenif rather rudimentary — of local government in relation to life
on Indian reserves and to act as something of an intermediary
between the band and the Minister of Indian Affars.

Morespecifically s. 81 of theAct clothesIndian band councils
with such powers and duties in relation to an Indian reserve andits
inhabitants are usually associated with a rural municipality and its
council: a band council may enact by-laws for the regulation of
traffic; the construction and maintenance of public works; zoning; the
control of public games and amusements and of hawkers and
peddiers; the regulation of the construction, repair and use of
buildings, and so on. Hence a band council exercises — by way of
delegation from Parliament — these and other municipal and
governmental powers in relation to the reserve whose inhabitants
have elected it.

| think it worth noting that the Indian Act contemplates a
measured maturing of self-government on Indian reserves. Section 69
of the Act empowers the Governor in Council “to permit” aband to

475 Whitebear Band Council v. CarpentersProvincial Council of Sakatchewan and Labour Relations

Board of Saskatchewan (1982), 135 DLR (3d) 128 at 133 and 134 (Sask. CA).
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manage and spend itsrevenue moneys—pursuant to regulation by the
Governor in Council — and by s. 83 the Governor in Council may
declarethat aband “ hasreached an advance| d] stage of devel opment”
in which event the band council may, with the approva of the
Minister, raise money by way of assessment and taxation of reserve
lands and the licensing of reserve businesses. Until then the band
council derivesitsfunds principally from the government of Canada.

In addition to their municipal and governmental function,
band councils are also empowered, by the Indian Act, to perform an
advisory role and in some cases to exercise a power of veto, with
respect to certain activities of the Minister in relation to the reserve,
including, the spending of Indian moneys, both capital and revenue,
and the use and possession of reserve lands.

Moreover, in light of the provisions of the single contribution
agreement and some of the terms of the consolidated contribution
agreement, it appearsthat in practice, Indian band councilsfromtime
to time act as agents of the Minider of Indian Affairs and
representatives of the members of the reserve with respect to the
implementation of certainfederal Government programmesdesigned
for Indian reserves and their residents — a complimentary role
consistent with their function.

The powers of band councils to contract as a necessary incident of the powers
expressly granted to them under the Indian Act is discussed directly in the decision
of the Alberta Court of Queen’s Bench in Telecom Leasing Canada (TLC) Ltd. v.
Enoch Indian Band of Sony Plain Indian Reserve No. 135.%”° This case dealt with
whether a band council could enter into a guarantee of alease to a corporate |essee
of certain road construction equipment. The court concluded that the band council
was so authorized:

The more significant question is whether the band council had the
power to enter into such an agreement on behalf of the band. The
defendant submitsthat it did not. The defendant arguesthat the band
council derives its powers solely from statute, and entering into a
contract of guarantee is not among the powers enumerated in the
Indian Act. Rather, the defendant argues, approval of the band asa
whole and not just the council was needed.

| disagree. Although the band council is clearly a creature of
statute, deriving its authority solely from the Indian Act (Paul Band
(Indian Reserve No. 133) v. R., [1984] 2 WWR 540, 29 Alta. LR (2d)
310 (sub nom. R. v. Paul Indian Band) [1984] 1 CNLR 87, 50 A.R.
190 (C.A)), & p. 549 [WWR, p. 94 CNLR], it by necessity must have

476 Telecom Leasing Canada (TLC) Ltd.v. Enoch Indian Band of Stony Plain Indian Reserve No.

135, [1993] 1 WW R 373, [1994] 1 CN LR 206 at 208 and 209 (Alta. QB).
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powersin addition to those expressly set out inthe statute. Thiswas
recognized by the British Columbia Supreme Court in Lindley v.
Derrickson (March 29, 1976), [1978] CNLB (No. 4) 75, wherein it
was held that a“band council must have the implied power to bring
legal proceedings on behaf of the band” (p. 84). In this regard |
accept the suggestion Jack Woodward advances in his book Native
Law (Toronto: Carswell, 1989), at p. 166: . . .

It may be said that band councils possess at |least dl
the powers necessary to effectively carry out their
responsibilities under the Indian Act, even when not
specifically provided for. Thereis an implied power
to contract, without the need for authority in the
Indian Act.

The British Columbia Supreme Court arrived at a similar conclusion in Joe v.
Findlay and Findlay.*”’ In this case the band council was attempting to recover
possession of some reserve lands from a band member that had stopped paying rent.
In response to the question of whether the band council had authority to pursue the
action, the court states:

To say that [the council] hasthe power to allocate reserve land but no
status to recover possession when rightsit has granted have expired
would, it seems to me, be to deny the council the ability effectively
to carry out thisimportant function. Council cannot exercisethelegal
authority vested in it if it hasnot the status in law to bring such an
action as this against those who overhold.

Accordingly, itissubmitted that the band councils had the authority to, and did, bind

their respective First Nations with respect to releasing Canada and the PFRA from

all damages as st out in the correspondence and theBCRs.*”®

The QVIDA First Nations submitted that, if the Commission wereto concludethat the Band

Council Resolutions were not void ab initio, the case law suggests that a Band Council Resolution

may be used for the purpose of rdl eas ng athird party from liability:

[W]hile a BCR cannot release Canada or the Band from their obligations under the
Act, can aBCRrelease another party from liability to the First Nation? Case law has
established that aCouncil of aFirst Nation caninstitute, prosecute and defend alegal
action, and can bind a First Nation in a contractual sense.

arr Joev. Findlay and Findlay (1987), 12 BCLR (2d) 166, [1987] 2 CNLR 75 at 81 (BCSC).

478 Submissions on Behalf of the Govemment of Canada, June 6,1997, pp. 58-60.
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These cases suggest that if the BCRsreleasing PFRA werevalidly passed by
the Councils of the First Nations, they will likely be foundto be binding on the First
Nations. A releaseisessentially acontractual agreement by which oneparty, inreturn
for valuable consideration, agreesto give up a claim against the other. The power to
release a cause of action would be necessarily an attribute of the power to “institute,
prosecute and defend a court action”. In this case, the releases appear to have been
entered into by the First Nations in return for the $265,000 in compensation from
PFRA, and the First Nations appear to have been acting with legal advice. Based on
thesefactors, it appears that the BCRs could bind the First Nations, in so far asthey
release PFRA from liability for past, present and future damages due to flooding. 4

Although it appears that aband council may, by resolution, “institute, prosecute and defend alegal
action, and can bind aFirst Nation in a contractual sense,” in the Commission’s view the question
Is by no means without doubt on the factsin this case. However, in light of our reasons that follow,

it is not necessary for the Commission to decide the question here.

Extent of Release

Assuming that a band council can release athird party from liability for the unauthorized use and
occupation of reserve land, it is questionable whether the Band Council Resolutions in this case
release Canada generally from liability, or only the PFRA. The First Nations point to cases like
Apsassin as authority for the proposition that the courts are “showing an increasing willingness to
treat different armsof thefederal government asdistinct entitiesfor purposesof determiningliability
to First Nations for past wrongs.”*® In Apsassin, the Supreme Court of Canada held that the
Department of Indian Affairs was under afiduciary obligation to undo aland transaction that had
been discovered to beunfavourabl e tothe Band, whereas no such obligation was explicitly imposed
on the Veterans Land Administration, notwithstanding its status as another arm of the federal
Crown. The QVIDA Hrst Nations claim that the release in this case applies only to the PFRA. They

479 Submissions on Behalf of the QVIDA First Nations, May 5, 1997, pp. 68-69. In making the
statement that “[c]aselaw has established that a Council of a First Nation can institute, prosecute and defend a legal
action, and can bind a First Nation in a contractual sense,” the First Nations relied on the following authorities:
Wewayakum Indian Band v. Wewayakai Indian Band (cited as Roberts v. R), [1991] 3 FC 420 at 428-29 (TD), Addy
J; Telecom Leasing Canada (TLC) Ltd.v. Enoch Indian Band, [1993] 1 WWR 373 at 376-77 (Alta QB), Wachowich
J; Gitanmaax Indian Band v. British Columbia Hydro and Power Authority (1991), 84 DLR (4th) 562 (BCSC).

480 Submissions on Behalf of the QVIDA First Nations, May 5, 1997, p. 69.
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say that, because Indian Affairswas only minimally involved in the settlement negotiations, it failed
to uphold itsfiduciary responsibility to ensure that the provisions of theIndian Act were complied
with, and failed to protect the Bands' interests with regard to the foreseeable damage that would
result from the erection of the Qu'Appelle Valley dams.

Canada takes a different view. Counsel argued that the Prairie Farm Rehabilitation Act
simply set up apool of money to beadministered by thefederal Minister of Agricultureto ded with
drought and soil-drifting problemsin Manitoba, Saskatchewan, and Alberta:

Now the Minister of Agricultureis, of course, aminister of the government, just like
the Minister of Indian Affairs or, at that time, the Minister of the Interior, and is
Canada inasmuch as any Department of Her M ajesty can represent Canada.*®*

In short, the argument is that, by releasing the PFRA, which is one arm of Canada, the QVIDA
Bands released Canada.

In the Commission’s view, it is not necessary to determine whether the First Nations are
correct in thelr assertion that it is possible to sever the PFRA, to which the rel eases were granted,
and pursue the unreleased remainder of the federal government. The real difficulty in this case
centres on the fact that there is considerable doubt, based on the evidence before the Commission,
whether the Pasqua, Muscowpetung, and Standing Buffalo First Nations suffered any damages for
which they have not been fully compensated in 1977. Furthermore, to succeed on this ground, the
First Nations would have to demonstrate that Canada was in breach of its fiduciary obligations by
failing to protect them from entering into an exploitative bargain with the PFRA.. In our assessment
of the evidence, it is difficult to see how this transaction could be characterized as exploitative in
either the procedural sense of the word or in the end result.

Presumably, in the context of the 1977 settlement negotiations between the PFRA and the
western QVIDA Bands, Canada' s obligation was to ensure that those dealings did not result in a
transaction that was, in the words of McLachlin J in Apsassin, foolish or improvident and thus
exploitative of the Bands. In thiscase, the Bands had thebenefit of independent |egal advice. Indeed,
Indian Affairs was asked to stay out of the negotiations because it was bdieved that lawyer Roy

481 ICC Transcript, June 26, 1997, pp. 119-20 (B ruce Becker).
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Wellman would not be limited inthe way theDepartment wouldbe, and that he would be better able
to plead the Bands' case. To Wellman's credit, he was successful in negotiating a settlement of
$265,000, which was roughly 10 times higher than the PFRA’s opening position and double its
“confidential” position. In fact, thefinal settlement figure of $265,000 was proposed by the Bands
inthe first place. It is difficult to understand how Canada, having seen that the Bands received the
benefit of independent legal advice, and having reviewed the settlement and accepted the
recommendation of the Department of Regional Economic Expansion that the settlement was
“reasonableand justifiable,” can be said to have failed in fulfilling its fiduciary obligations to the

Bands. In this context, we find the following words of Urie JA in the Kruger case to be apt:

In essence, however unhappy [the members of the First Nation] were with the
payments made, they accepted them. The payments were for sums which could be
substantiated by the independent val uations received by both partiesand which were
determined after extensive negotiations and forceful representations on the Indians
behalf by the Indian Agent and other high officials of the Indian Affairs Branch. If
the submissions advanced by the appellants were to prevail, the only way that the
Crown could successfully escape a charge of breach of fiduciary duty in such
circumstances would have been, in each case, to have acceded in full to their
demands or to withdraw from the transactions entirely. The competing obligations
on the Crown could not permit such a result. The Crown was inthe position that it
was obliged to ensure that the best interests of all for whom its officials had
responsibility were protected. The Governor in Council became the final arbiter. In
the final analysis, howewer, if the appellants were so dissatisfied with the
expropriationsand the Crown'’ soffers, they could have utilized the Exchequer Court
to deter minetheissues. For whatever reasons, they el ected not to make these choi ces.
They accepted the Crown’ s offers and, at least in the case of Parcel B, the offer was
at the figure which they had suggested. | fail to see, then, how they could now
successfully attack, after so many years, the settlements to which they agreed.*®

Kruger was clearly decided in the context of an expropriation, with independent valuations
and forceful representations on the Band’ sbehalf by officialsin Indian Affairs. Despite the obvious
differencesin Kruger, there are important anal ogies to the factsbefore us. First, the QVIDA Bands
had independent legal advice from Wellman, who forcefully represented their interests throughout
the negotiations leading up to the 1977 settlement. Second, the Bands also could have rejected the

a8z Kruger v. The Queen, [1985] 3 CNLR 15 at 51 (FCA), Urie JA.



202 Indian Claims Commission

1977 settlement in favour of alitigated resolution, but chosenot to do so. Finally, J.D. Leask, Indian
Affairs Director Genera for the Saskatchewan Region, reviewed the settlement and concluded that
it was “fair and just.”

The only manner in which it might be said that Indian Affairs fell short wasin the fact that
no independent valuations were obtained by either party. It will be recalled that the parties had
initially agreed to proceed by having the PFRA prepare engineering assessmentsto quantify theareas
affected. The Bands |ater asked to proceed in the absence of such assessmentsto avoid prolonging
the process and incurring greater expense. In the result, the valuation chosen was the Bands' own
figure, to which the PFRA initially made strident objection. Ultimately, to use the language of Urie
JA inKruger, the PFRA “acceded in full” tothe Bands' proposed terms. The PFRA rationalized the
Bands' proposal as “reasonable and justifiable” by daiming to have paid the “ present value of lost
returnsto the land between 1943 and the present [1977],” and fair market valuefor theflooded areas
with regard to future damages, but dearly the settlement represented the Bands figure. With these
circumstances in mind, we would be hard pressed to conclude that the absence of independent
valuations operated to the Bands' detriment in 1977.

Severability of the 1977 Settlement
Evenif the 1977 settlement was fair and reasonable, subsection 28(1) renders void any agreement
whether written or oral “by which aband or a member of aband purports to permit a person other
than a member of that band to occupy or use areserveor to reside or otherwise exerciseany rights
on areserve.” What, then, are we to make of a settlement that contemplates damages for past
trespasses as well as compensation and permits for future use and occupation, particularly where
proceeding by way of such a permit was, in our view, invalid? Moreover, what is the effect of the
money actually having been paid by the PFRA to the benefit of the Bands, and having been spent
by them? Finally, what is the effect of the Bands having passed later Band Council Resolutions
purporting to rescind the resol utions adopting the settlement?

We will address the last question later in this report. With regard to the first two questions,

we believe that the issue to be decided is whether subsection 28(1) of the Indian Act renders the
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entire 1977 settlement void, or whether parts of the settlement can be severed and can remain
effective notwithstanding the fact that other parts of the settlement are clearlyillegal and thusvoid.

To understand the effect of the words in subsection 28(1) that render an agreement “void”
unlesstherequirements of subsection 28(2) have been met, it isinstructiveto consider thefollowing

analysisby G.H.L. Fridman regarding“illegal” contracts:

. Invalidity through illegality. . . .
(b) Illegality and other kinds of invalidity. . . .

A contract for a purpose regarded by the law as improper, though it conforms to all
other requirementsof avalid transaction, will lack essential validity, and, therefore,
will be void. Invalidity through illegality refers to the infringement by a contract of
some statute or doctrine of the common law relating to the purpose or object to be
achieved by such contract. The term “illegality”, in this sense, does not mean
“crimina”. An illegal contract, though invalid and therefore void, does not
necessarilyinvolvethe contracting partiesinliability for criminal conduct. However,
theterm “illegality” hasbeen used to cover contracts which may have consequences
in the criminal law, under the Criminal Code in Canada (or under statute or the
common law in England), as well as the consequence of contractud invalidity.

(© Illegality and voidness

In the history of contractswhich areinvalid at common law the courts have
frequently used the expression “illegal” to mean not only a contract which is
undoubtedly illegal under statute or under one of the heads of public policy to be
examined later, but also a contract which at common law is not completely and truly
illegal. Asclarified by DenningL .J. in the English case of Bennett v. Bennett,*®* some
of these “illegal” contracts at common law were not, and are not now, illega in the
fullest sense. They arerealyvoid to the extent of their illegality, but may be enforced
asto therest, if theillegal part can be severed from the legal. Thus, a contract in
restraint of tradeisvoid, but not illegal; insofar asit is possibleto excisetheillegal
restraint from the rest of the contract, this will be done. In the more sophisticated
language and ideas of thetwentieth century, contracts may be invalid, in wholeor in
part, without being illegal, and such invalidity may arise under statute or by virtue of
the common law. Canadian cases, however, do not appear to make the same subtie
distinctions. They seem to use the phrases“illegal” and “void” interchangeably, and
to make no real differentiation between different classifications of invalidity, even
though they have accepted and apply the English doctrines as to severability in

483 Bennett v. Bennett, [1952] 1 KB 249 at 160 (CA).
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relation to contracts in restraint of trade and others, upon the basis of which the
distinction between voidness and illegality may be sad torest. . . .

One distinction does merit recognition, and that is the distinction between
invalidity under statute and by virtue of the common law. There are sufficient
differences between the nature of the invalidity in question and the operation of the
relevant doctrinesto justify classification of the types of invdidity in accordance to
whether the source is some statute or some rule of the common law.

2. Statutory illegality
@ Prohibition by statute

In this context the statutes concerned are not per se criminal, that is, the
Criminal Code. They are statutes of a regulatory nature, the infringement of which
may involve illegality. The prohibition of a contract by such a statute renders the
contract void and of no effect. . . %

In the present case thereisno question that subsection 28(1) of the Indian Act givesriseto the sort
of statutory illegality contemplated by Fridman. Unless the requirements of subsection 28(2) have
been satisfied, an agreement by which a band or amember of a band purports to permit a person
other than a member of that band to occupy or reside or otherwiseexercise any rights on areserve
isvoid, at least to the extent of its illegality. However, the balance of such agreements may be
enforced, if, to use Fridman’swords, “theillegal part can be severed from the legal .”

On the question of severance, Fridman continues:

A ...veryimportant qualification of the doctrine of the voidness of illegal contracts
IS the idea of severance. Sometimes a court will recognize the separation of valid
from objectionableparts of a contract, and, while refusing to enforce the latter, will
giveeffect totheformer. In thisconnedion it should be mentioned that the argument
that thereisadistinction betweenillegal and void (but not illegal) contracts, whether
by statute or common law, may depend upon the application of theideaof severance.
If the consideration for a promise or set of promisesisillegal, then all the promises
which rest on, or are dependent upon such considerationwill beinvalid. If some of
the promises are dependent upon such illegal consideration, whether illegal at
common law or under statute, while others have an independent existence, and rest
upon consideration which is not itself illegal, then such independent promises may
be enforceabl e against the other party. Thisdistinction lies at the root of the illegal-
void dichotomy. To quote from one English case which is said to support this

484

1986), 321-25.

G.H.L. Fridman, The Law of Contractin Canada, 2° ed. (Toronto/Calgary/Vancouver: Carswell,
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... there are two kinds of illegality of differing efect. The fird is
wheretheillegality is criminal, or contra bonos mores, and in those
cases . . . such a provision, if an ingredient in a contrect, will
invalidate the whole, although there may be other provisions in it.
Thereisasecond kind of illegality which has no such taint; the other
termsin the contract stand if the illegal portion can be severed, the
illegal portion being a provision which the court, on the grounds of
public policy, will not enforce.*®

It issuggested, by way of response, tha in reality the test of the effect of the contract,
intermsof its being whollyillegal or only partially void, must depend upon: (1) the
policy of the common-law rule or statutory provision that isinvoked, namely, can it
be limited in its scope and application; and (2) whether, in the circumstances, not
only is the contract one that is potentialy severable, but severable in fact, having
regard to the way the parties have contracted. Thus, the operation of the doctrine of
severance rests upon its applicability to the type of contract that isin issue, as well
asupon the practical question whetherthe particular contract beforethe court, though
potentially severable, admits of severance®

Therefore, to determine whether the 1977 settlement must be considered wholly illegal or only
partially void, it would be necessary to consider, first, whether the scope and application of
subsection 28(1) can and should be limited, and, second, whether the settlement itself is severable
in fact, having regard to the manner in which the parties have contracted.

However, inlight of thepos tionstheparties havetaken inthisinquiry, it would be premature
for the Commission to deadethesequestionsat thisstage. Neither party has addressed theimportant
question of severability of contractual termsin itswritten submission because each hastaken an “all
or nothing” approach —Canadaseeking to uphold theentiresettlement, and theQVIDA FirstNations
submitting that it should be declared entirely void.

Asalready stated, theCommissionisof theview that Canada’ s position cannot be sustained.
By virtue of subsection 28(1), the setiement must be either completely void, as the First Nations
contend, or, if the settlement isseverable, itisat thevery least void in relationto the proposed pemit

and any pre-paid damages from 1977 into the future.

485 Goodinson v. Goodinson, [1954] 2 QB 118 at 120-21 (CA), Somervell LJ.

486

1986), 399-401.

G.H.L. Fridman, The Law of Contractin Canada, 2° ed. (Toronto/Calgary/Vancouver: Carswell,



206 Indian Claims Commission

Assuming, without decidingthe point, that the entire 1977 settlement isvoid, and assuming
that the dams will continue to remain in place, it will be necessary for the parties to enter into
negotiations to obtain the proper authority to flood reserve lands and to determine whether any
compensation is still owed to the QVIDA First Nations on account of damages from the 1940s to
the present and into the future. In that event, the position of Pasqua, Muscowpetung, and Standing
Buffalo would be no different from that of Sakimay, Cowessess, and Ochapowace, except to the
extent of the set-off to be factored into the negotiations. Any amount negotiaed with regard to
Muscowpetung, Pasqua, and Standing Buffalo would have to s& off $265,000 in 1977 dollars,
whereas a settlement with the three eastern First Nations would have to reflect the compensation of
$3330 paid to them in 1943, less the $60 credited to the Cowessess Indian Residential School.

Alternativey, and again without deciding the paint, if the portion of the settlement dealing
with the damages for trespass before 1977 can be severed and remain in effect, it will still be
necessary for the three western First Nations to renegotiate compensation from 1977 to the present
and into the future. It is true that the effect of severing the settlement in this fashion would be to
reduce by 35 years the period with respect to which compensation must be renegotiated, again
subject to set-off of some portion of the compensation already paidin 1977. However, theimportant
point isthat, regardless of whether the settlement isseverable, further negotiations between Canada
and the three western First Nations seem inevitable in view of the fact that subsection 28(2) of the
Indian Act could not be used to grant authority tothe PFRA to flood reservelandsinthe Qu’ Appelle
Vdley. Similarly, since it was not open to Canadato authorize use and occupation of reserve lands
commencing inthe early 1940s under section 34 of the 1927 Indian Act, negotiationswith thethree
eastern First Nations are likewise required.

Because we are without the benefit of argument on the question of severability, we do not
know whether the parties differ on this issue. We assumethat the three western First Nations will
continue to assert that the 1977 settlement should be considered entirely void. However, it is not
inconceivable that Canada might also wish to take this position in preference to severing the
settlement if it believesthatthe compensation paid in 1977 adequately compensatedthe First Nation
for itsdamages. Since al six First Nations participating in thisinquiry will in any event be required
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to negotiate or renegotiate someor all aspects of thecompensation pai dto them, we recommend that
the question be resolved in the following fashion.

Unless Canada chooses to remove the control structures at Echo Lake, Crooked Lake, and
Round Lake, it should take immediate stepsto secure the necessary land rightsrequired fromall six
participating First Nations to continue the operation of those structures. Whether it chooses to
acquire the fee simple or some lesser interest such as a right of way should be based on two
considerations: ensuring that the interest acquired from each First Nation is sufficient to achievethe
objectives for which that inteest is acquired, while at the same time (to quote from the
Commission’s decision in the Sumas inquiry) daing “as little injury as possible to the Indians
interests.”*” Similarly, whether Canada acquires the required interests in land by surrender —
assuming that the First Nations would be prepared to consent —or expropriation is adecision best
left to Canada after weighing and balancing the various interests of the First Nations with those of
the other parties that Canada must consider.

Canada and the six First Nations should adso negoti ate the remaining compenseti on, if any,
payableto the First Nationsfor the use and occupation of thelandsflooded by the control structures.
As noted, the compensation paid to the three western Bandsin 1977, and the use and occupation of
their reserve lands by Canada since the early 1940s, should be factored into the compensation
payable. Similarly, the compensation paid to the eastern Bands in 1943, and the PFRA’ s use and
occupation of the lands since that time, should be factored into the compensation payable to those
First Nations. If Canadaand thewestern First Nationsare unableto agree on whether the period from
the early 1940s to 1977 can be severed and treated as settled, or if any First Naion is otherwise
unableto agree with Canada on the outstandi ng compensation, if any, owed to that First Nation, it
IS open to the parties to bring those issues back before the Commission for its recommendation

following the submission of appropriate evidence and argument.

a8 Indian Claims Commission, Sumas Inquiry: Report on Indian Reserve #6 Railway Right of Way

Claim (Ottawa, February 1995), 4 ICCP 3 at 40. As already noted, this principle was affirmed by the Federal Court
of Appeal on June 24, 1997, in Semiahmoo Indian Band v. Canada (unreported), [1997] FCINo. 842.
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Could the Bands Rescind the 1977 Band Council Resolutions?

The QVIDA First Nations argue by analogy to municipal law that, “where abody is delegated the
power to pass bylaws or resolutions, that power includes the power to repeal the bylaws and
resolutions,” subject torestricti onswhererepealing abylaw or resolution would affect “ vested rights
of third parties.” Inthiscase, the Hrst Nations contend that, whileit might appear that the PFRA had
vested rightsasaresut of the preceding construction and operation of theEcho L ake dam, the PFRA
should not be protected by the vested rights doctrine since the 1977 Band Council Resolutions did
not create vested rights and the flooding before 1977 was not authorized. Therefore, in the FHrst
Nations' submission, it should have been open to them to rescind the 1977 Band Council
Resolutions as they subsequently purported to do.

If the 1977 settlement was entirely void ab initio under subsection 28(1) of the Indian Act,
asthe First Nations submit, thisissue becomes acadamic sinceit would not have been necessary for
the Bandsto issue rescinding Band Council Resolutionsto render the earlier resolutionsineffective.
However, to the extent, if any, that the 1977 settlement can be considered valid under section 28 of
the Indian Act, the Commission agrees with counsel for Canada that the 1977 Band Council
Resolutions were merely one form of evidence of an agreement between the PFRA and thewestern
Bandsregarding the settlement of damagesfor past flooding aswell asthe compensation and permits
for future use and occupation of reserve lands. Other documents — such as correspondence among
the parties, payment of the sum of $265,000 by the PFRA to Indian Affairs for deposit to the
respective Bands' trust accounts, and the receipt and expenditure of those funds by the Bands —
would represent substantial evidence of thisagreement eveninthe absence of the 1977Band Council
Resolutions.

We do not consider the execution of these Band Council Resolutions by the Bands as an
exerciseof their legislaive power to passbylaws or resolutions, but rather asindependent evidence
of an intention to enter into a contract. As partiesto a contract, the Bands are subject to the ordinary
principlesof offer and acceptance, consideration, cgpacity and soforth, assuming that such principles
apply to thissui generisfield of law. To permit one party to an agreement towithdraw unilaterally
from that agreement without the concurrence of the other party would be contrary to basic principles

of contract law.
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Therefore, regardless of whether the 1977 wasvalidin part or entirely void, we concludethat
therescinding Band Council Resolutionsareirrelevant for the purposes of determiningtheinterests

of the partiesin this case.

Conclusions

To summarize, the Commission concludes that it was not open to Canadain the early 1940s to
authorizethe PFRA under section 34 of the 1927 Indian Act to use and occupy reservelands of the
six participating QVIDA First Nations for flooding purposes. That being the case, the purported
authorizations granted by Canada at that time must be considered ineffective, such that the PFRA
has been in trespass on the eastern reserve lands ever since, and on the western reserve lands until
at least 1977.

With regard to the western First Nations, the 1977 settlement was void ab initio under
subsection 28(1) of the Indian Act, either entirely or at minimum with respect to that portion of the
settlement rel ating to the permits and damagesfor future use and occupation looking forward from
1977. In any event, the nature and duration of the future right to use and occupy reserve land, as
intended by the parties to be granted by the settlement, fell outside the scope of the permits
authorized by subsection 28(2). Theeffect of these conclusionsisthat the PFRA remainedintrespass
on the Muscowpetung, Pasgua, and Standng Buffalo reserves after 1977. However, whether the
portion of the settlement dealing withpre-1977 trespasses can be severed and operate i ndependently
is an issue the parties should negotiate. If they are unable to settle that issue or any other question
rel ating to the quantum of compensation arising out of the PFRA’ s unauthorized use and occupation
of reservelands, it is open to the parties to return to the Commission for afurther inquiry into such

matters.
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|ssUue 5 ABORIGINAL, TREATY, AND RIPARIANWATER RIGHTS

Did those QVIDA First Nationswith reserves adjacent to or on both sides of the Qu’ Appelle
River and lakes have common law riparian water rights, including rightsto theriver beds?
If so, did the Crown have an obligation to ensur ethat thesewater rightswer e protected under
the North-West Irrigation Act, 1894, and the Dominion Power Act, and to act in the First
Nations' best interests when those rights might be affected? Moreover, did theCrown act in
the best interests of the QVIDA First Nations when it authorized the PFRA to construct
control structuresthat altered the First Nations' riparian interestsand caused consequential
losses?

Asthefinal aspectof their claim, theQVIDA FirstNationsclaimto retain aboriginal title and treaty
rightsto the bed and waters of the Qu’Appelle River adjoining their regpective reserves, in addition
to the riparian rights accruing at common law to those in possession of land adjacent to a body of
water. The parties agree that riparian rights include the right of access to the water; the right of
drainage; rights relating to the flow, quality, and use of water; and the right of acaretion. The Firg
Nations also contend that the Qu’' Appelle River is non-navigable, meaning that, by virtue of the
common law principle of ad medium filum aquae, a presumption arises that the First Nations, as
holders of riparian rights, also own the bed of the river and lakes to the centre line (where a given
First Nation ownsland on one side of the body of water) or theentire bed (whereaFirst Nation owns
land on both sides of the body of water).

In the first instance, the First Nations contend that Canada’ s implementation of the North-
West Irrigation Act in 1894 did not demonstrate the necessary “ clear and plain intention” that case
authorities may indicate is required to extinguish their aboriginal, treaty, and riparian rights.
Alternatively, if their interests were damaged by Canada's implementation of the North-West
Irrigation Act and itsfailure toprotect thoseinterests by licensing the Bands' rightsto use water for
“domestic, irrigation and other purposes,” then the First Nations argue that Canada breached
fiduciary obligationsto them. Further breachesarose, inthe First Nations' submission, when Canada
failed “to protect those treaty and riparian interests which were not forfeited by the North-west
Irrigation Act, in permitting the flooding to take place which resulted in not only economic losses

but aloss of treaty hunting, fishing and trapping rights.”*®

488 Submissions on Behalf of the QVIDA First Nations, May 5, 1997, p. 77.
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Counsel for Canada was perplexed by the First Nations' claim under this heading and
contended that, for the following reasons, the Commission should find no outstanding lawful

obligation owing by Canada for breach of theFirst Nations’ waer rights:

. The role of the Commission, Canada submits, is to assess whether aclaim is “eligible for
negotiation” —inother words, “a daim must show some loss or damage that is capable of
being negotiated under the [ Specific Claims] Policy.”*° The Commission’s mandate does
not permit it to issue declarations of legal rights or legal opinions concerning rightsthat are
not brought directly into issue by the loss or damage that forms the subject matter of the
claim.

. Theclaiminthisinquiry isfor loss of incomefrom farming, hay production, wood products
hunting, and trapping as a result of damage caused by permanent and semi-permanent
flooding of reserve lands Canada contends that the First Nations' claim does nat disclose
which riparian rights were affected by the North-West Irrigation Act, nor how a licence
issued under the Act would have preserved the rights claimed to have been affected.
Moreover, Canadafurther questionshow thelossesalleged rel ateto thewater rightsclaimed,
and “how any such damages differ from the damages that are already being claimed as a
result of the alleged illegal flooding of the reserves.”** Even if the Commission should find
abreach of the Bands' water rights giving rise to aseparate causeof action, Canadasubmits
that thereisstill only one set of damages eligible to be compensated, whether it be under the
water rights claim or under the preceding claimsfor illegal use of reservelands or breach of
fiduciary duties.

In rebuttal, the First Nations added that they lost the ability to use the waters of the
Qu’'Appelle River in the same manner as they had priar to the erection of the dams, owing to
pollution and other factors. Counsel also noted that there could be other damages besides those
contemplated by the first four issues in these proceedings, such as special damages and punitive
damages***

In the Commission’s view, it is unnecessary to address this issue in light of our findings
earlier in this report. Canada contends that any sustainable claims by the First Nations arising out

of aboriginal, treaty, or riparian water rights appear to represent alternative causes of action giving

489 Submissions on Behalf of the Government of Canada, June 6, 1997, p. 61. Emphasis added.

4% Submissions on Behalf of the Government of Canada, June 6,1997, p. 62.

491 ICC Transcript, June 26, 1997, pp. 216-18 (David Knoll).
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rise to the same damages dealt with in our comments relating to Canada’ s inappropriate use of
section 34 of the 1927 Indian Act. If that is the case, then to the extent the PFRA and its successors
can be shown to have interfered with the Bands' riparian or other water rights — whether rights of
drainage, water quality, or others in the catalogue of such rights — as a result of the erection and
operation of the Qu’ Appelle Valley dams, we are of the opinion that the First Nations are entitled
to claim compensation from the PFRA for the damages caused by that interference. Those damages
must be assessed with caution to ensure that there is no element of “double counting” in
compensating the First Nationsfor their |osses arising under alternative causes of action. Care must
also be taken in considering the compensation of $3270 paid to the Cowessess, Ochapowace, and
Sakimay Bands in 1943 and the settlement for $265,000 with the Muscowpetung, Pasqua, and
Standing Buffalo Bands in 1977 to prevent duplicate awards for the same damages. Canada takes
the position that all the First Nations have received all the compensation to which they are entitled,
subject to further investigations being undertaken regarding the fairness of the $3270 paid to the
eastern Bands in light of the possible limitationsin P.A. Fetterly’s abilities as an appraiser. While
weare not prepared at this stage to conclude that the First Nations have been fully compensated, we
recognizethat such afinding represents onepossi ble outcome of the stepswe recommend the parties
take at this time.

Near the end of the ord session, counsel for the First Nations in rebuttal raised the question
of damages causad by pollution. The evidence before usis equivocal at best as to whether raising
the water levelsin the Qu' Appelle Valley has had the effect of increasing or mitigating pollution
levels. On one hand, some of the elderstestified that water quality has decreased as the dams have
impeded the flow of the river and its natural “flushing” action. On the other hand, there is
documented historical evidence to show that, during long periods of drought in the 1930s and at
other times, low water level scontributed to stagnation, leading to requedsfor damstoincreasewater
levels and enhance the diluting effects of having more water in the system. There is also some
technical evidenceto suggest that all river systemshaveanatural cycleinwhich theytend to become
increasingly filled with sediment, algae, and other natural “contaminants’ over the course of time,

athough this process “can be accelerated by human adivities which increase the rate at which
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nutrients are contributed to the water.”**> Without better evidence to demonstrate how pollution
levels have changed and how those levels can be linked to the construction of the Echo Lake,
Crooked L ake, and Round L ake dams and other control structuresinthe Qu’ Appelle Valley, weare
unable to decidethis point.

Finaly, we do not believe it is necessary to comment on Canada’ s alleged falure to obtain
licencesin atimely manner to protect the Bands' riparian or other water rights following Canada's
passage of the North-West Irrigation Act in 1894. As counsel for Canada argued, such licences
appear to deal with rights of consumption for domestic, agricultural, and other purposes, and no
damages arising from the failure to protect such consumptive rights have been demonstrated to the
Commission. For this reason, we will refrain from deciding whether riparian or other water rights
were extinguished by the North-West Irrigation Act or other statutes, or whether the Crown failed
to protect these rights, such as they may be, on behalf of the Bands.

402 E.E. Gillespie, Regional Engineering and Architectural Advisor, Department of Indian and

Northern Affairs to W.A.S. Bames, Didrict Supervisor, Touchwood File Hills Qu’ Appelle District, Department of
Indian and Northern Affairs, March 19, 1975, DIAND file 675/8-4, vol. 3 (ICC Documents, p. 966); Canada-
Saskatchewan-Manitoba, “Report of the Qu’Appelle Basin Study Board,” 1972 (ICC Exhibit 22, p. 13).



PART V
FINDINGSAND RECOMMENDATIONS

FINDINGS
The Commission has been asked to inquire into and report on whether the Government of Canada
properly rejected the specific claim of the QVIDA First Nations. In assessing the validity of the

claim, we have considered the following issues:

2. Could the Crown authorize the PFRA under section 34 of the Indian Act, 1927, to use and
occupy reserve lands for flooding purposes? If so, wasthe PFRA so authorized? If not, did
Canada breach its fidudary obligations to the QVIDA First Nations by failing to obtain
proper authorizaion under the Act?

2 If Canada could and did properly authorize the PFRA under section 34 of the Indian Act,
1927, to use and occupy resarve lands for flooding purposes, dd the Crown nevertheless
have afiduciary obligation to consult or otherwise consider thebest interests of the QVIDA

First Nati ons before proceeding?

3 Did theterms of Treaty 4 preclude the Crown from relying on section 34 of the Indian Act,
1927, or otherwise require the consent of the QVIDA First Nations to authorize the PFRA

to use and occupy reserve lands for flooding purposes?

4 Did the Band Council Resolutions signed by the Pasgua, Standing Buffalo, and
Muscowpetung First Nationsin the1970s effectivdy release the Crown and the PFRA from
all past, present, and future claims for damage caused by the Echo Lake control structure
built in the 1940s?

5 Didthose QVIDA First Nationswith reserves adjacent to or on both sidesof the Qu’ Appelle
River and lakes have common law riparian water rights, including rights to the river beds?
If so, didthe Crown have anobligation to ensure that thesewater rightswere protected under
the North-West Irrigation Act, 1894, and the Dominion Power Act, and to act in the Frst
Nations' best interests when those rights might be affected? Moreover, did the Crownact in



QVIDA First Nations Inquiry Report 215

the best interests of the QVIDA First Nations when it authorized the PFRA to construct
control structuresthat altered the First Nations' riparian interestsand caused consequential

| 0sses?

Our findings are summarized as follows.

Issue 1. Section 34 of the Indian Act, 1927

Canada acknowledged that it had not acquired the right to use and occupy reserve lands of the
QVIDA First Nations by way of expropriation or surrender, so the question that remained was
whether such use and occupation could be authorized by the Superintendent General of Indian
Affairs under section 34 of the 1927 Indian Act. Based on the reasoning of the Supreme Court of
Canada in Opetchesaht, the Commission concludes that, even if section 34 is assumed to be an
enabling provision rather than merely prohibitory, the rights conveyed to the PFRA were too
extensive, exclusive, and permanent to be authorized under section 34. Moreover, unlike subsection
28(2) of the later Indian Act considered by the Court in Opetchesaht, section 34 does not
contempl ate consent by either aband or a band council, meaning that it should be interpreted even
more narrowly than subsection 28(2).

Since section 34 did not form an appropriate basis for authorizing use and occupation of
reservelandsfor flooding purposesin this case, it was not necessary for the Commission to consider
whether Canada actually did authorize the PFRA to use and occupy reserve lands under the section.
Therefore, it was necessary for the PFRA to acquire by surrender or expropriation the right to use
and occupy reservelandsfor flooding purposes. Havingfailed to do so, the PFRA has trespassed on
the reserve lands of all six participating First Nations from the early 1940sto at least 1977, and on
thereserve landsof the Sakimay, Cowessess, and Ochapowace First Nationsto thi sday. Theimpact
of the 1977 settlement on the PFRA’ suse and occupation of the reservelands of the Muscow petung,

Pasgua, and Standing Buffalo First Nations is addressed below.
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Issues 2 and 3: Canada’sFiduciary and Treaty Obligations

Given that the Commission has concluded that it was inappropriate for Canada to authorize the
PFRA to use and occupy reserve lands for flooding purposes under section 34 of the 1927 Indian
Act, it is unnecessary to determine whether Canada breached afiduciary or treaty obligation to
consult or otherwise consider the best interests of the QVIDA First Nations before proceeding.

Issue 4: Effects of the1977 Band Council Resolutions
For the same reasons that we concluded that it was not open to Canada to authorize the use and
occupation of reserve lands for flooding purposes under section 34 of the 1927 Indian Act, Canada
could not authorize such use and occupation under subsection 28(2) of the 1970 Indian Act as part
of the 1977 settlement discusd ons with Muscowpetung, Pasgua, and Standing Buffalo. The present
caseis distinguishablefrom Opetchesaht and the Eel River Bar First Nation inquiry because of the
moreextensive, exclusive, and permanent interest granted to the PFRA than tothe British Columbia
Hydroand Power Authority and the New Brunswick Water Authorityinthose other cases. Moreover,
the 1977 settlement was void ab initio under subsection 28(1) of the Indian Act, either entirely or
at minimum with resped to that portion of the settlement relaing to the permits and damages for
future use and occupation looking forward from 1977. The effect of these conclusionsis that the
PFRA remained in trespass on the Muscowpetung, Pasqua, and Standng Buffalo reserves after
1977. The question of whether any pre-1977 trespasses weresettled by the 1977 settlement depends
on whether the Band Councils had the power to enter into binding settlements with respect to the
unauthorized use and occupation of reserve lands and whether the release clause in the 1977 Band
Council Resolutions can be severed from those portions of the agreement rendered void by
subsection 28(1) of the Indian Act.

Unlessit chooses to remove the control structures at Echo L ake, Crooked L ake, and Round
Lake, Canada should immediately commence negotiations to obtain, whether by surrender or
expropriation, the interests in land it requires for flooding purposes from all six reserves. Canada
should a so commence negoti ationsto determine the remaining compensation, if any, payableto the
Sakimay, Cowessess, and Ochapowace First Nations for flooding damages since the 1940s, taking

into account the $3270 received by those FHrst Nations as compensation in 1943. Similarly, Canada
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should commence negotiations to determine the remaining compensation, if any, payable to the
Muscowpetung, Pasgua, and Standing Buffalo First Nationsfor flooding damagesto thosereserves,
again taking into account the compensation of $265,000 paid to the three First Nations under the
terms of the 1977 settlement. Whether the settlement entered into by the Band Councilsin relation
to damages prior to 1977 is binding on the respective Bands, and whether this part of the agreement
can be severed and can operate independently to settle the damages arising during that period, are
issues the parties should negotiate. If they are unable to settle those issues or any other question
relating to the quantum of compensation arising out of the PFRA’ s use and occupation of reserve
lands, the parties may retum to the Commission for afurther inquiry into such maters.

The Band Council Resolutions by which the three western Bands purported to rescind the
1977 Band Council Resolutions and the settlement areirrel evant to these proceedings. If the 1977
settlement was entirely void ab initio under subsection 28(1) of the Indian Act, this issue is
academic, since it would not have been necessary for the Bands to issue rescinding Band Council
Resolutionsto render the earlier resolutionsineffective. However, to the extent, if any, that the 1977
settlement can be considered valid under section 28 of the Indian Act, the 1977 Band Council
Resolutions were merely evidence of the intention to enter into a contract. As such, it would be
contrary to basic principles of contract law to permit the First Nations unilaterally to withdraw from
the 1977 settlement without the concurrence of the PFRA.

Issue5: Aboriginal, Treaty, and Riparian Water Rights
It is unnecessary for the Commission to address the naure and extent of the First Nations
aboriginal, treaty, and riparian water rightsin light of our findingsin relation to the first four issues.
Nevertheless, to the extent that the interference with such water rights constitutes an alternative
cause of action, and if the PFRA and its successors can be shown to have interfered with the First
Nations water rights, we consider the First Nations to be entitled to claim compensation for the
damages caused by such interference. Due regard must be had, of course, for compensation already
paid to the First Nations to avoid any element of “double counting.”

Theevidencebeforethe Commissionisinsufficient tolink pollutioninthe Qu’ AppelleRiver

conclusively to the construction and use of the Echo Lake, Crooked Lake, and Round Lake control
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structures. Similarly, we have been shown no evidence that the failure by Canadato licensethe First
Nations consumptive rights under the North-West Irrigation Act of 1894 has caused any damage
to the First Nations. The Commission therefore dedines the invitation to decide whether the First
Nations' riparian or other water rightswere extinguished by that statute, or whether the Crown failed

to protect those rights.

RECOMMENDATIONS
Having found that the Government of Canada owes an outstanding lawful obligation to the QVIDA
First Nations with respect to the PFRA’s acquisition of the right to use and occupy their reserve

lands for flooding purposes, we therefore recommend:

3. That Canadaimmediately commencenegotiationswith the QVIDA First
Nationsto acquire by surrender or expropriation such interestsin land
as may berequired for the ongoing operation of the control structures
at EchoL ake, Crooked L ake, and Round L akeor, alter natively, remove
the control structures.

2 That the flooding claims of the Sakimay, Cowessess, and Ochapowace
First Nations be accepted for negotiation under Canada’'s Specific
Claims Policy with respect to

(@) damages caused to reserve lands since the original construction of the
damsin the early 1940s, and

(b)  compensation for

(1) the value of any interest that Canada may acquirein the
reserve lands, and

(i)  futuredamagestoreservelands,

subject to set-off of compensation of $3270 paid to those First Nationsin
1943.

3 That the flooding claims of the M uscowpetung, Pasqua, and Standing
Buffalo First Nations be accepted for negotiation under Canada’'s
Specific Claims Policy with respect to
@ damages caused to reserve lands

) sincetheoriginal construction of thedamsintheearly 1940's, or

(i)  alternatively, since 1977, if these First Nations can be bound by
the1977Band Council Resolutionsand if ther eleasefor damages
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prior to 1977 can be severed from the invalid part of the
settlement, and

(b)  compensation for

(i) thevalue of any interest that Canada may acquirein the
reserve lands, and

(i)  futuredamagestoreservelands,

subject to set-off of compensation of $265,000 paid tothose Fir st Nations
in 1977.

FOR THE INDIAN CLAIMS COMMISSION

P.E. James Prentice Carole T. Corcoran Roger J. Augustine
Commission Co-Chair Commissioner Commissioner

Dated this 19th day of February, 1998.



APPENDIX A

QuU’APPELLE VALLEY INDIAN DEVELOPMENT AUTHORITY INQUIRY

FLoobING CLAIM

Planning conferences Regina, January 30, 1995

Regina, June 6, 1995
Regina, September 28, 1995
Regina, April 3, 1996
Regina, May 14, 1996
Regina, February 28, 1997

Community sessions

The Commission conducted the following community sessions:

September 18, 1996: The Commission held a joint community session of the
Sakimay, Cowessess, Kahkewistahaw, and Ochapowace First Nations in the
Community Hall on the Sakimay reserve. Testifyingwere elders George Ponicappo,
Alex Wolfe, Marie Kaye, Raymond Acoose Edna Sangwais, Emma Panipekeesick,
Jimmy Wahpooseywan, and Leonard Kequahtooway of Sakimay; Joseph Crowe,
John Alexson, Mervin Bob, Allan McKay, and Urbin Louison of Kahkewistahaw;
Henry Delorme of Cowessess; and Margaret Bear, Marlowe Kenny, Arthur George,
and Calvin George of Ochapowace.

October 2, 1996: The second session involved testimony from elders of the Pasqua
First Nation who were heard in the Pasqua Band Hall. The participants included
David Obey, Stanley Pasqua, Clara Pasqua, Andrew Gordon, Raymond Gordon,
Clayton Cyr, Lawrence Stevenson, Jimmy Iron Eagle, George K ahnapace, L awrence
Chicoose, Agnes Cyr, Dora B. Stevenson, Marsha Gordon, Bernard Gordon, Edith
Merrifield, and Ina Kahnapace.

October 3, 1996: The Commissioners convened in the Muscowpetung School
gymnasium to hear the evidence of 11 elders of the Muscowpetung First Nation:
CalvinPoitras Sr, Violet Keepness, | sabelle Keepness, William Pratt, Evelyn Cappo,
Winonah Toto, Ervin Toto, Earl Cappo, Paul Poitras, Norma Cappo, and Eugene
Anaquod.

April 4,1997: Thefinal community sessionwasheld at the StandingBuffalo Cultural
Centreto hear fromthat First Nation’ selders. Providing oral testimony wereCharlie
Buffalo, Susan'Y uzicappi, | sabelleJackson, Felix Bearshield, Ken Goodwill, Clifford
Goodwill, Tony Yuzicappi, and, through Band Councillor Velma Bear, Cecil
Wajunta, Victor Redman, Catherine Goodfeather, and Celina Wajunta.
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3 Legal argument Regina, June 26, 1997

Content of formal record

The formal record for the QVIDA Inquiry consists of the following materials

the documentary record (6 volumes of documents)

35 exhibits tendered during the inquiry, including transcripts from community
sessions (4 volumes)

transcript of oral submissions (1 volume)
written submissions of counsel for Canadaand the QVIDA First Nations, including

authorities submitted by counsel with their written submissions and supplemental
authorities submitted during oral submissions

The report of the Commission and letters of transmittal to the parties will complete the
forma record of thisinquiry.



