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PART |
INTRODUCTION

BACKGROUND TO THISINQUIRY
On December 1, 1987, the Sumas Indian Band (the Band) filed a daim with the Specific Claims
Branch, Department of Indian Affairsand Northern Development (DIAND), for thealleged wrongful
surrender in 1919 of 153.46 acres of land within Indian Reserve (IR) No. 7 for sale to the Soldier
Settlement Board. On July 6, 1988, counsel for the Band al so brought |egal actionagainst the Crown
in the Federal Court (Trial Division).

The Band claimed that the Crown owed fiduciary duties to the Band with respect to the
management of IR 7 and in relation to the decision to surrender the reserve. The Band asserted that

the Crown breached its fiduciary obligations to theBand as follows:

. The Crown knew or ought to have known that the surrender of IR 7 was not in the Band's
best interests because the Band was in need of cultivable land.

. The Crown exerted strong pressure on the Band and gave priority to the interests of the
Soldier Settlement Board, which requested theland for soldier settlement purposes, over the
Band’ sinterests. Thisresulted in aconflict of interest and abreach of the Crown’ sfiduciary
duty of loyalty to the Band.

. TheCrownfailed to disclose both itspotential conflict of interest and thefact that it intended
to transfer the land to the Soldier Settlement Board.!

The Band al so submitted that the Crown induced Band membersto surrender thereserve on October
31, 1919, by applying undue influence and duress and that the Band did not provide an informed
consent tothesurrender. It therefore submitted that the surrender was an unconscionabl etransaction
and was voidable in equity as aresult of the Crown’ sbreach of fiduciary obligati on. Alternatively,
if the surrender of IR 7 wasnot voidable, the Band submitted that the Crown breached itsfiduciary
obligations by acting contrary to the terms of the surrender and the Order in Council accepting the
surrender because DIAND agreed in 1923 to forfeit compensation to the Soldier Settlement Board
for 13.6 acresof IR 7. Finally, the Band alleged that the Crown breached afiduciary obligation when

1 Sumas Indian Band, Statement of Claim, SumasIR 7, December 1, 1987, ICC Exhibit 2, tab 1, pp.
30-31.
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it declined to reacquire the surrendered lands from the Soldier Settlement Board once it became
known that theland wasnot suitablefor soldier settlement purposes. Based on these alleged breaches
of lawful obligation, the Band claimed “damages for past and future loss of use and enjoyment of
I.R. #7, and for loss of timber revenue and agricultural revenuearising from the surrender. . . ."?

OnDecember 13, 1990, Al Gross, negotiator for Specific ClaimsWest, DIAND, wrotetothe
Chief and Council of the SumasBand to inform them that Canada had rejected the Band’ sclaim that
the surrender of IR 7 was invalid, but offered to negotiate with the Band on a narrower basis. In
particular, Canadaagreed that there may have been abreach of duty to the Band when Indian Affairs
agreedtoreimbursethe Soldier Settlement Board for 9.865 acrestaken up by the SumasRiver within
thesurrendered lands. DIAND, however, denied that the Crown exerted undue influenceand duress
on Sumas Band members to procure their consent to the surrender, and maintained that the Band
“was made aware of the information availableto the Crown, and that the decision to surrender was
made on the basis of informed consent. In addition, our view is that the consideration received by
thebandwasfair. . ..”* Finally, DIAND stated therewas no evidencethat the surrendered landswere
offered to the Crown for purchase, and, in any event, the Crown was under no fiduciary obligation
to reacquire the surrendered lands from the Soldier Settlement Board since the land was no longer
areserve.

On September 23, 1992, the Band’ s counsel notified Canadathat it would be bringing the
department’ s rejection of the claim concerning the wrongfu surrender before the Indian Claims
Commission (the Commission) for review. At the sametime, counsel for the Band submitted further
evidenceto DIAND inan attempt to convince the department to accept the wrongful surrender claim
for negotiation. DIAND responded on November 25, 1992, repeating its willingness to negotiate
compensation for refunding a portion of the purchase price to the Soldier Settlement Board, but

maintaining that the original surrender was valid.

2 Sumas Indian Band, Statement of Claim, SumasIR 7, December 1, 1987, ICC Exhibit 2, tab 1, pp.
31-34.

3 Al Gross, Negotiator, Specific Claims Branch, DIAND, to Chief and Council, Sumas Band
Administration, December 13, 1990, |CC Exhibit 2, tab 4.
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On June 10, 1993, counsel for the Band responded to DIAND’s rejection of the claim by
putting forward several additional arguments about the alleged invalidity of the surrender. On
September 13, 1993, counsel for the Band was informed that the Department of Justice, counsel for
DIAND, had rejected the Band' s additional arguments.

On March 10, 1995, Chief Lester Ned of the Sumas Indian Band requested that the Indian
Claims Commission conduct an inquiry into the alleged wrongful surrender claim. On September
25, 1995, the Government of Canada and the Chief and Council of the Band were advised that the

Commission would conduct an inquiry into the government's rejection of this claim.

THE MANDATE OF THE INDIAN CLAIMS COMMISSION

The Commission derives its authority to conduct inquiries from Order in Council PC 1992-1730.
Inquiries are conducted pursuant to the Inquiries Act as set out in the Commission issued to the
Commissioners on September 1, 1992. Pursuant to its mandate, the Commission is empowered to
inquire into, report on, and issue recommendations pertaining to specific claims that have been

rejected by Canada. The Commission is authorized as follows:

AND WE DO HEREBY advise that our Commissioners on the basis of Canada's
Specific Claims Policy published in 1982 and subsequent forma amendments or
additions asannounced by the Minister of Indian Affairsand Northern Devel opment
(hereinafter “the Minister”) by considering only those matters at issue when the
dispute was initially submitted to the Commission, inquire into and report on:

a) whether a claimant has avalid claim for negotiation under the Policy where
that claim has already been rejected by the Minister . . .*

THE SPeciFic CLAIMS PoLicy
As noted above, under the terms of its mandate the Commission is empowered to report on the

validity of claims rgjected by the Minister of Indian Affairs “on the basis of Canada’ s Specific

4 Commissionissued September 1, 1992, pursuant to Order in Council PC 1992-1730, July 27,

1992, amending the Commission issued to Chief Commissioner Harry S. LaForme on A ugust 12, 1992, pursuant to
Order in Coundl PC 1991-1329, July 15, 1991.
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Claims Policy.” That policy is contained in a 1982 booklet published by DIAND entitled
Outstanding Business: A Native Claims Policy — Specific Claims.

Themainissue between Canadaand the Sumas I ndian Band concernswhether or not Canada
fulfilled its “lawful obligations’ to the Band in obtaining the surrender of IR 7. The term “lawful

obligation” is sa out in Outstanding Business:

Thegovernment’ spolicy on specific claimsisthat it will recognize claimsby Indian
bands which disclose an outstanding “lawful obligation,” i.e., an obligation derived
from the law on the part of the federal governmert.

A lawful obligation may arise in any of the following circumstances:

) The non-fulfillment of atreaty or agreement between Indians and the Crown.

i) A breach of obligation arising out of the Indian Act or other statutes
pertaining to Indians and the regulations thereunder.

i) A breach of an obligation arising out of government administration of Indian
funds or other assts.

iv) Anillegal disposition of Indian land.

Furthermore, Canada is prepared to consider clams based on the following circumstances:

i) Failure to provide compensation for reserve lands taken or damaged by the
federd government or any of itsagencies under authority.

i) Fraud in connection with the acquisition or disposition of Indianreserveland
by employees or agents of the federal government, in cases where the fraud
can be clearly demonstrated.

The Commission has been asked to inquire into and report on whether the Sumas Indian
Band hasavalid claim for negotiation pursuant to Specific Claims Policy. This report contains our

findings and recommendations on the merits of thisclam.

5 DIAND, Outganding Business A Native Claims Policy — Spedcific Claims (Ottawa: Minister of

Supply and Services, 1982), reprinted in [1994] 1 ICCP 171-85 [hereinafter Outstanding Business].



PART I
HISTORICAL BACKGROUND

Part I of thisreport provides a detailed examination of the historical background in relation to the
surrender of Sumas IR 7 on October 31, 1919. In addition to a careful review of the documentary
record, which contained over 500 pages of historical documents, the Commission heard oral
testimony from elders Hugh Kdly and Ray Silver at a community session convened on the Sumas
Reserve on April 29, 1996. The Commission also considered the written submissions of legal
counsel for both the Band and Canada before hearing oral argument on the facts and law on Apiril
29, 1996, at the Sumas Reserve. A chronology of the Commission’sinquiry and a summary of the

documentary record, exhibits, transcripts, and written submissions are set out in Appendix A.

THE SUMAS INDIAN BAND AND I TS RESERVES
The SumasBand ispart of the Sté:10 Nation, adivision of the Coastal Salish language group, whase
traditional lands are located in the Fraser Valley in British Columbia. St6:10 means “the river
people”; the literal trandation of Sumasis “abig level opening.” From the time British Columbia
entered Confederation in 1871, the question of Indian lands was a contentious issue between the
federal and the provincial governments. In 1875, Canada and British Columbia agreed to the
formation of a Joint Reserve Commission to address the matter of allotting Indian reservesin the
province. The origind Joint Reserve Commission consisted of three members, but it was soon
dissolved. Inits stead, G.M. Sproat was appointed sole Indian Reserve Commissioner in 1878.°
Commissioner Sproat visited the Sumasterritory in 1879 and set asideatotal of 12 reserves
for the “Somass River Indians,” who, at the time, comprised both the Sumas and Lakahahmen
Bands.” By an Order in Council dated August 24, 1953, the Sumas and Lakahahmen Bands were
formally separated and the reserve lands were divided between the two Bands. Indian Reserves 1 to

6 Robin Fisher, Contact and Conflict, 2d ed. (Vancouver: UBC Press 1992),188-94.

7 Submissions of the Sumas Indian Band, April 16, 1996, p. 1.
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5 and 8to 12 were reserved for the LakahahmenBand.? Only Indian Reserves 6 and 7 wereset aside
for the exclusive use and benefit of the Sumas Band.

In a Minute of Decision dated May 15, 1879, Commissioner Sproat described IR 7, the
subject of thisinquiry, as“areserve situate in Township 19 as described on theofficial plansin the
Provincial Land Office as the North West Quarter of Section 6, Township 19, New Westminster
District.”® W.S. Jemmett surveyed IR 7 in 1881 and noted that it was mostly “heavily timbered, the
rest abeaver dam.”*° Hisfield notes show the Sumas River dissecting the reserve along with at least
two roads—a"“wagon road” to Nooksackvillewith “telegram wiresalong line across boundary” and
another unidentified road north of the bend in the river.* There is no acreage figure indicated on
either the field notes or the survey plan, but alist of “Reserves established by G.M. Sproat, Indian
Commissioner,” published in 1885, liststhe reservein the “N.W. 1/4 of section 6, Township 19” as
being 160 acres.*

In 1909, the Band surrendered 6.53 acres from IR 7 for aright of way for the Vancouver
Power Company. The surrender, No. 599, was accepted by Order in Council 2177 on October 28,
1909." This transaction was reflected in the area confirmed as IR 7 by the Royal Commission on
Indian Affairs for the Province of British Columbiain 1916. That Commission was established in

1912 to deal with Indian land issues left unresolved after the government of British Columbia

8 Memorandum from the Minister of Citizenship and Immigration to the Governor General in

Council, August 24,1953, DIAND file 987/30-0, vol. 1, and Order in Council PC 1953-1314, December 9, 1953
(1CC Documents, pp. 402-04).

° G.M. Sproat, Indian Reserve Commissioner, Minutes of Decision, May 15, 1879 (ICC Documents,

p. 5).

1o William Jemmett, Surveyor, British Columbia, Field Notes, June 1, 1881 (certified correct, April
13, 1886), Field Book B.C. 1129 (ICC Documents, p. 21).

u William Jemmett, Surveyor, British Columbia, Field Notes, June 1, 1881 (certified correct, April
13, 1886), Field Book B.C. 1129 (ICC Documents, pp. 17-22).

12 W.M. Smithe, Chief Commissioner of Lands and W orks, return to an Order of the House, February
28, 1885 (ICC D ocuments, p. 27).

B Surrender No. 599, October 9, 1909, in DIAND, Land Registry, No. X015969 (ICC Documents,
pp. 43-45), and Order in Council PC 2177, October 28, 1909 (ICC Documents, p. 46).
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withdrew fromthe previous Reserve Commissionin 1908. In September 1912, federal representative
J.A.J. McKennaand the Premier of British Columbia, the Honourable Sir Richard M cBride, agreed
to the establishment of aroyal commission “to settleall differences between the Governmentsof the
Dominion and the Province respecting Indian landsand Indian Affairs generally in the Province of
British Columbia.”** Subject to the approval of thetwo level sof government, the Royal Commission
on Indian Affairs for the Province of British Columbia (commonly referred to as the McKenna-
McBride Commission) had the power to adjust the acreage of Indian reservesin that province. Inits
report published in 1916, the acreage stated for Sumas IR 7 is 153.46 aaes, which takesinto
consideration the 1909 sale to the Vancouver Power Company (160 acres as originally described

minus the 6.53-acre right of way)."

Use AND OCCUPANCY OF INDIAN RESERVES 6 AND 7

As previously noted, the Sumas Band was allotted Indian Reserves 6 and 7 as its reserve lands by
Commissioner Sproat in 1879. Map 1 on page 8 shows the location of these reserves and other
important geographical features of the area. IR 6 consisted of 610 acres at the base of Sumas
Mountain, about amile and a half west of Sumas Lake. Thiswas the |ocation where most members
of the Sumas Band chose to establish their homes, orchards, and gardens. Only two band members
werereported to havelived on IR 7: Old Y ork, who lived there for a period of timebefore his death
about 1913, when whatever improvements he had made were abandoned by hi s family;*® and Gus
Commaodore, who had a house on IR 6 but moved onto IR 7 in about 1917 to work at a nearby

shingle plant.'’

14 McKenna-McBride Memorandum of Agreement, September 24, 1912, in preambleof the Indian

Affairs Settlement Act, SBC 1919, c. 32.

15 Royal Commission on Indian Affairs for the Province of British Columbia, Report, June 1, 1916
(ICC Documents, p. 128).

16 Royal Commission on Indian Affairs, Transcript of Chief Ned's tegimony, January 12,1915 (ICC
Documents, pp. 61, 71-73).

v F.B. Stacey, Member of Parliament, VVancouver, to D.C. Scott, Deputy Superintendent General,
April 16,1919, Nationd Archives of Canada (hereinafter NA), RG 10, vol. 7535, file26153-1 (ICC Documents, p.
206)
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Map 1: Sumas Indian Reserve
Ne. 6 and No. 7
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IR 6 had onemajor drawback with respect to using theland for agricultural purposesbecause
nearly two-thirds of this reserve was flood plain and not suitéble or reliable for large-scale
cultivation.® IR 7, on the other hand, had the potential to provide good agricultural land becauseits
soil was rich and suitable for cultivation®® and it was rarely subject to flooding. It was, however,
heavily timbered and considerable clearing would have been necessary beforeit could be used for
farming. Chief Ned told the McKenna-McBride Commission in 1915 that clearing and cultivating

IR 7 was a future consideration, although he still envisioned that all the people would continueto

make their homeson IR 6:

At the request of the Royal Commission, Peter Byrne, the Indian Agent, approximated the
valueof IR 7 at $13,000in 1916 ($12,000 for the land and $1,000 for improvaments). This estimate

was not made from an on-site inspection of the land but was based primarily on “the value of

> O» O> O PO

Would the land [at IR 7] be worth clearing?

The land is very good for cropping and it would be worth clearing for a
farming proportion [sic] . . .

And | supposethe first state to the utilization of that land isto dispose of the
timber and sell it?

If we get rid of the cedar we will cultivate the land.

And there are members of the Band who have no land of their own —isthat
correct?

I would liketo clear my land but we haveno money to do muchland cleari ng.
Are there young men in this band now who have no land that they can
cultivate?

These people who live on thisreserve [IR 6] they have all places. everyone
of them, and they would take additional holdings on the other reserve if we
could clear it and sell the timber. This would be their home and they would
go there and cultivate some of the land over there®

18

ICC Transcript, April 29, 1996, pp. 34-35 (Chief Ned). Seealso Royal Commission on Indian

Affairs, Transcript of Agent Byrne's testimony, February 8, 1916 (ICC Documents, p. 103).

19

Royal Commisson on Indian Affairs, Transcript of Agent Byrné s tegimony, February 8,1916

(1CC Documents, p. 110).

20

Royal Commission on Indian Affairs, Transcript of Chief Ned's tegimony, January 12,1915 (ICC

Documents, pp. 70-71).
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contiguous properties . . . [and] the best information | could obtain from the Indians.”** He
specifically stated that he did not inspect the timber to estimate its value.

Thetimber on IR 7 isan important factor in estimating the value of the reserve, but thereis
conflicting and confusing evidence as to the quantity and value of thisresource In 1903, the Band
did not consider theretail value of the wood to be high. In responseto an Indian Affairs proposal to

dispose of the timber on IR 7, the Indian Agent reported that the band members

were unanimously opposed to surrendering the timber, claiming that the amount
likely to berealized from the sale would beso small asto be of little use to them and
that they would prefer to cut and disposeof it themselves, and intended shortlyto ask
permission from the Department to do so. In thisway they think they can earn some
money with which to make some necessary repairs to their buildings.?

Between 1907 and 1914, there were at least four other offers to purchase the marketable
timber on the reserve. In 1907, the sum of $2500 was offered for “the merchantable timber.”* In
1910, alocal shingle manufacturer offered $4000 for “only the grown and merchantable” timber —
an offer deemedfair by the Department of Indian Affairsemployee who made apersonal inspection
of the reserve.** Neither arequest to purchasein 1913 that had no stated price, nor another offer in
1914 to pay a 75¢ per cord stumpage fee for cedar to make shingl e bolts and also to “take the
cottonwood and spruce” at an unspecified price, estimated the quantity of timber that could be
harvested.? In all these cases, the federal government declined to submit a surrender to the Band

“owing to the position taken by the British ColumbiaGovernment with regard to Reservesin British

2 Peter Byrne, Indian Agent, New Westminster, to C.N. Gibbons, Secretary, Royal Commission on

Indian Affairs, January 19, 1916 (ICC Documents, pp. 92, 98).
2 R.C. McDonald, Indian Agent, New Westminster, to A.W. Vowell, Superintendent of Indian
Affairs, British Columbia, November 25, 1903, NA, RG 10, vol. 7330, file 987/20-7-30-6 (ICC D ocuments, p. 34).

= C.E. Moulton, Sumas, Washington, to R.C. McDonald, Indian Agent, New Westminger, June 17,
1907 (ICC Documents, p. 36).

2 John McDougall, Department of Indian Affairs, Ottawa, to Deputy Superintendent General of
Indian Affairs, January 17, 1910, NA, RG 10, vol. 7330, file 987/20-7-30-6, pt. 1 (ICC Documents, p. 47).

% Peter Byrne, Indian A gent, to Secretary, Department of Indian Affairs, January 25, 1913, and J.W.
Langs, Langs & Roddis, South Sumas BC, to JD. McLean, Secretary, Department of Indian Affairs, May 9, 1914
(1CC Documents, pp. 53, 58).
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Columbia” which was essentially that the provincewould claim areversionary right in all reserve
lands surrendered by Indian bands® This was one of the problems that the McKenna-McBride

Commission was mandated to resolve.

SALEOF TIMBERONIR7
After the completion of the McKenna-McBride Commission’s report in 1916, there was renewed
interest in the acquisition of the timber from IR 7. In June 1916, P.A. Devoy submitted an offer to
Ottawa, both personally and through his Member of Parliament, to purchase the “down and dead”
cedar trees on IR 7 to manufacture shingle bolts. He noted that no one was livingon IR 7 and that
land-clearing activities near the reserve exposed the dry cedar to arisk of fire, which would deprive
the Band and the government of revenues from which they might otherwise benefit?” The
Department of Indian Affairs asked the Indian Agent to report on the quality of the cedar and
whether its sale was advisable. The Indian Agent confirmed that the cedar timber was all dead and
most of it down, but because the Indians were away picking hops, he had not had an opportunity to
discuss the proposed sale with them ®

In the meanti me, other bi dsfor this timber came infrom Thomas Christieand Hubert Gill ey,
both of whom were engaged in the shingle business.?® Aswell, at least one other prospective buyer
was deding directly with the band members. In December 1916, Agent Byrne was asked for

information on a report

% Frank Pedley, Deputy Superintendent General of Indian Affairs, to A.W. Vowell, Superintendent

of Indian Affairs for British Columbia, July 9, 1907; J.D. M cLean, Assistant Deputy and Secretary of Indian Affairs,
to Peter Byrne Indian Agent, New Westminster, January 31, 1913; McLeanto Langs & Roddis South Sumas, BC,
May 19, 1914, all in NA, RG 10, vol. 7330, file 987/20-7-30-6 (ICC Documents, pp. 42, 54, 59).

7 P.A. Devoy, New Westminster, to Deputy Superintendent General of Indian Affairs June 8, 1916,
NA, RG 10, vol. 7330, file 987/28-7-30-6, pt. 1 (ICC Documents, p. 134).

= Peter Byrne, Indian A gent, New W estminster, to A ssistant Deputy and Secretary, Department of
Indian Affairs, September 18, 1916, NA, RG 10, vol. 7330, file 987/20-7-30-6, pt. 1 (ICC Documents, p. 137).

2 Thomas W. Christie, Vancouver, to Mr Byrne, Indian Agent, New Westminster, November 16,
1916, and Hubert Gilley, Mgr., Otter Single Company, Otter, BC, to Mr Byrne, Indian Agent, New Westminster
(ICC Documents, pp. 139-40).
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that an American citizen, named Whiteside, has been in communication with the
Indians of the Sumas Reservewith a view to negotiating with them to obtain cedar
on the reserve. It is represented that he has been using money and liquor to obtain
their favour. | wish you would begood enough tolet me know whether you have any
information concerning this or not.*

In the same | etter, the Agent was again asked to report on the progress of Mr Devoy’ s application.

With regard to the Devoy offer, Agent Byrne first responded that it had so far been
“impossible” to get the Band to consent to this sale, even though the agent considered Mr Devoy’s
bid of $1.05 per cord to be the highest obtainable and the best offer for any similar timber in that
locality. According to Agent Byrne, the Indians seemed “suspicious,” and even after other offers
were received and it became obvious tha Mr Devoy’s offer was the highest, the Band still refused
to consider favourably the sale of this timber.®* Three days later the Indian Agent provided
information on the Whiteside application and his own discussions with the Band about the sale of

this timber:

I might say that previous to this time, Mr. Devoy had made his offer in writing,
which was and is yet the highest quoted, but nevertheless the Indians, for some
reason unknown to me, seem to be very anxious to negotiate with Mr. Whiteside's
representatives at alower figure. . .

. . . a the last meeting | held with the Sumas Indians a which | again
submitted the tenders for the timber and recommended that they agree to the sale of
it they refused to consider the proposition. The amount per cord for stumpageseems
to be quite satisfactory to them, but they want more than $1.00 per cord for cutting
and delivering the bolts . . .*

After receiving advice from the Timber Inspector that an outright sale of the timber would

necessitateaformal surrender, valuation, and call for tenders, government officials optedinstead to

%0 D.C. Scott, Deputy Superintendent General of Indian Affairs, to Peter Byrne, Indian Agent, New
Westminster, December 29, 1916 (ICC Documents, p. 142).

8 Peter Byrne, Indian Agent, New Westminster, to Assistant Deputy and Secretary, Department of
Indian Affairs, January 2, 1917 (1CC Documents, p. 143).

82 Peter Byrne, Indian Agent, New Westminster, to [Deputy Superintendent General of Indian
Affairs], January 5, 1917 (ICC Documents, pp. 144-45).



Sumas Indian Band Inquiry — 1919 Surrender of Sumas IR 7 13

authorize the cutting of the timber by the Band under a pemit of sde to Mr Devoy.® This
proposition was laid before the Band, and by resolution dated January 31, 1917, the Sumas Band
Council consented to the sale of the timber to Mr Devoy for the price offered, $1.05 per cord.* In
addition, the agreement provided:

If the Indians cut the bolts they areto get $1.50 per cord at the stump, and if they cut
and haul them, they areto get $3.00 per cord ddivered in the water at acertain point.
In addition Mr. Devoy isto pay the usual dues at tariff rates to the Department [75
cents per cord] and 30 cents per cord to the Indians of this band.®

Accordingtotheroyalty statementsand scalingreturnssubmitted by the Indian Agent, atotal
of 1730.3 cords™ were harvested under this agreement between April 1917 and March 1918. 3" A
total of $1298.49 was ramitted to the Department of Indian Affairs on account of thistimber, made
up entirely of the $0.75 per cord stumpage rate. There is no record of how much money might have
been distributed to individual band membersfor either the $0.30 per cord fee stipul ated in the agreed

terms or the extrawages paid for cutting and hauling.®

s J.D. McLean, Assistant Deputy and Secretary, to Peter Byrne, Indian Agent, New Westminster,

January 11, 1917, NA, RG 10, vol. 7330, file 987/20-7-30-6, pt. 1 (ICC Documents, p. 147).

i Resolution signed by Chief Ned, Gus Commodore, and Peter Sylva, Sumas Band, New
Westminster, and by P.A. Devoy, January 31, 1917 (ICC D ocuments, pp. 148-50).

* Peter Byrne, Indian Agent, New Westminster, to D.C. Soott, Deputy Superintendent General of
Indian Affairs, February 2, 1917, NA, RG 10, vol. 7330, file 987/20-7-30-6, pt. 1 (ICC Documents, p. 151), and
Resolution sgned by Chief Ned, GusCommodore, and Peter Sylva, SumasBand, New Westminster, and by P.A.
Devoy, January 31, 1917 (ICC D ocuments, pp. 148-50).

% “Cord: any of various units of quantity for wood cut for fuel or pulp; esp: a unit equal to a stack 4 x
4 x 8 foot or 128 cubic feet.” Websters Third International Dictionary (Springfidd, Mass.: G. & C. Merriam
Company, 1968). However, we have been unable to ascertain exactly how this term was used by the different parties
involved in the timber transactions, thereby rendering its useas a unit of measurement unreliable.

s The figure of “1730.3 cords” istaken from the Band's Specific Claim submission (ICC Exhibit 2,
tab 1, p. 7). The copiesof the various royalty statements and scaling returnssubmitted to the Commission are not
always legible, so itis difficultto verify thisnumber.

8 “Specific Claims Branch Review, Sumas B and Specific Claim, Surrender of SumasIR 7in 1919,”
p. 16, [no date], in Sumas Indian Band, Statement of Claim, Sumas IR 7 tab 2 (ICC Exhibit 2).
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Itisnot clear how extensively IR 7 was logged under the permit for saleto Mr Devoy, since
the various reports estimating the quantity of timber on the reserve used different units of
measurement.® Without this information, it is impossible to know whether the presence of any
marketable timber added to the value of IR 7 when it was later surrendered and sold.

THE SOLDIER SETTLEMENT BOARD AND INTEREST IN SUMAS IR 7

The Soldier Settlement Board was established inaccordance with the Soldier Settlement Act, 1917,
and the Soldier Settlement Act, 1919.** It was characterized as “a body corporate, and as such, the
agent of the Crown in theright of the Dominion of Canada.”“* Its purpose was to provide assistance
to soldiersreturning from active servicein the First World War who wanted to takeup farming. Its
primary responsibility wasto secure farming land for returning soldiers at reasonable cost. To that

end, it was empoweredto acquire land from various sources, including surrendered Indian reserves:

The Board may acquire from HisMagjesty by purchase, upon termsnot inconsistent
with those of the release or surrender, any Indian lands which, under the Indian Act,
have been validly released or surrendered.®®

On April 16, 1919, F.B. Stacey, a Member of Parliament who was temporarily attached to
theVancouver office of the Soldier Settlement Board, informed Duncan Campbel | Scott, the Deputy

% J.D. McLean, Assistant Deputy and Secretary, Department of Indian Affairs, to Peter Byme,

Indian Agent, New Westminister, June 15, 1916; Byrne to Assistant Deputy and Secretary, Department of Indian
Affairs, September 18, 1916; and H.J. Bury, Timber Inspector, Lands& Timber Branch, Department of Indian
Affairs, to Deputy Superintendent General of Indian Affairs, Ottaw a, January 10, 1917, NA, RG 10, vol. 7330, file
987/20-7-30-6 (ICC Documents pp. 136, 137, 146).

4 An Act to assist Returned Soldiersin settling upon the Land and to increase Agricultural
production, 7-8 George V, 1917, c. 21 (ICC D ocuments, pp. 152-55).

4 Soldier Settlement Act, 9-10 George V, 1919, c. 71 (ICC Documents, pp. 224-41).
2 Soldier Settlement Act, 1919, 9-10 George V, 1919, c. 71, s. 4(1) (ICC Documents, p. 226).

s Soldier Settlement Act, 1919, 9-10 George V, 1919, c. 71, s. 10 (ICC D ocuments, p. 226).



Sumas Indian Band Inquiry — 1919 Surrender of Sumas IR 7 15

Superintendent General of Indian Affairs, that eight returned soldiers had applied to homestead the
“unoccupied” Sumas IR 7. Mr Stacey had inspected the reserve and reported:

The soil isgood, land nearly all wooded but not with heavy stuff and can be cleared
at amedium cost. On theReserveisahalf breed squatter, also an Indian by the name
of Commodore, with awife and three children, who has a house and land on another
Reserve, but moved over here some two years ago to work in ashinge mill that was
in operation. He says that Mr. Byrnetold him he could stay there, but of course| do
not suppose Mr. Byrne could or would make any official promiseto that effect. The
Indian (Commodore) is cutting a little wood and selling it, but there should be no
difficulty in removing him and opening up the land to the eight soldiers*

VALUATION OF SUMASIR 7

Following Mr Stacey’ s request to make Sumas IR 7 available to the Soldier Settlement Board, a
Department of Indian Affairs official reported to the Deputy Minister that the reserve in question
measured 153.46 acresand was valued at $13,000% (the same val ue assigned by Agent Byrnefor the
M cKenna-M cBride Commisson heari ngst hree years previoudy). Thissumtransatesinto aper acre
value of $84.71.

On April 25, 1919, the Department instructed Agent Byrne to “mee Mr. Stacey and agree
upon afair and reasonable valuation for this reserve.”*® On the same day, Deputy Superintendent
General Scott informed the Chairman of the Soldier Settlement Board that those instructions had
been sent, and assured him that, “if your Board decides to obtain the land at that valuation | will at

once endeavour to secure a surrender from the Indians for the purpose of soldiers’ settlement.”*’

a“ F.B. Stacey, Soldier Settlement B oard (her einafter SSB), Vancouver, to D.C. Scott, Deputy

Superintendent General of Indian Affairs, April 16,1919, NA, RG 10, vol. 7535, file 26153-1 (ICC Documents, p.
206). Emphasis added.

® Henry Fabien, Department of Indian Affairs, Ottawa, to Deputy Minister, April 24,1919 (ICC
Documents, p. 207).

% D.C. Scott, Deputy Superintendent General of Indian Affairs, to Peter Byrne, Indian Agent, New
Westminster, April 25, 1919, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, p. 209).

i D.C. Scott, Deputy Superintendent General of Indian Affairs, to W.J. Black, Chairman, Soldier
Settlement Board, Ottawa, April 25, 1919, NA, RG 10, vol. 7535, file 26153-1 (ICC Documents, p. 208).
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Agent Byrne reported that he travelled to the reserve on May 3, “consulted with the Indians
in regard to them gving a surrender of thisland,” and “also went over the ground and carefuly
examined the nature of the soil, etc.”*® According to Agent Byrne' s report, he met with Mr Stacey
two days later and they agreed on a price for the reserve lands: “[W]e decided that Eighty Dollars
($80.00) per acre was ajust and fair value to place on the land in this Reserve, after deducting the
right-of-way for the B.C. Electric Railway, and for the Highways passing through it.”* For hispart,
Mr Stacey considered that IR 7 wasa“ good buy” at $80 per acre: the timber was second growth and
small and could be cleared at $50 per acre, the British ColumbiaElectric station was “right at the
door,” and the soil was egecially stited to cultivating vegetables and fruits® Indeed, the price
agreed to was less than he would have offered or what Indian Agent Byrne thought it wasworth. As
Sol dier Settlement Board Commissioner E.J. Ashton noted, Mr Stacey

had been ready to recommend a price of $85.00 per acre, for this, but he considered
$80.00 per acrea good price for it.

Mr. Byrnes|[sic] who valued the land with him considered it worth $100.00
per acre, which, Mr. Stacey informs me, is the opinion of the settlersinthe vicinity
of this reserve.®

On July 3, 1919, the Board accepted the valuation of $80 per acre and asked the Department of
Indian Affairsto negotiate for the surrender of theland (160 acres*”|ess the land held by the British
Columbia Electric Railway”) at this price.*

8 Peter Byrne, Indian Agent, New Westminster, to D.C. Scott, Deputy Superintendent General of

Indian Affairs, June 4, 1919, NA, RG 10, vol. 7535, file 26153-1 (ICC Documents, p. 219).

4 Peter Byrne, Indian Agent, New Westminster, to D.C. Scott, Deputy Superintendent General of

Indian Affairs, June 4, 1919, NA, RG 10, vol. 7535, file 26153-1 (ICC Documents, p. 219).

50

p. 221).

E.J. Ashton, Commissioner, SSB, to W .J. Black, Chairman, SSB, June 14, 1919 (ICC D ocuments,

51 E.J. Ashton, Commissoner, SSB, to Mr Black, Chairman, SSB, July 3,1919 (ICC Documents p.

222).
52 E.J. Ashton, Commissioner, SSB, to D .C. Scott, Deputy Superintendent General of Indian Affairs,
July 3, 1919, NA, RG 10, vol. 7535, file 26,153-1 (ICC D ocuments, p. 223).
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SURRENDER NEGOTIATIONS

When the Soldier Setlement Board first approached Indian Affairsin April 1919 with the request
to purchase Sumas IR 7, the Deputy Superintendent General asked the Agent’s “opinion on the
feasibility of obtaining a surrender.”** Agent Byrne did not reply until June, when he reported that
he had gone to the Sumas Reserve on May 3, consulted the Indians, and found them “divided in
regardtothissurrender, someareinclinedto favourably consider it, while others strongly object, and
it is doubtful if the consent of the majority can be obtained.”>*

In July, when the Soldier Settlement Board agreed to the price set by Agent Byrne and Mr
Stacey, the Agent was officialy authorized to submit the surrender to the Band, according to the
provisionsof the Indian Act. He was sent the necessary surrender formsdong with “achequefor the
sum of $4500 to be distributed on a per capitabasisto the Indians at the rate of $100 each, provided
the surrender is granted by the Indians.”> On the same day, the Deputy Superintendent General
asked the Board to advance this amount “ on account of the purchase price and for distribution after
the vote is taken, should the Indians agree to surrender.”® The Board forwarded the money
immedi ately.

Thisper capitadistribution was permissible under the Indian Act, which allowed for a“sum
not exceeding fifty per centum of theproceeds of any land” to be paid to the members of a band at
the time of surrender.>” The $4500 advanced by the Soldier Settlement Board wasless than 50 per
cent of the expected proceeds (153.6 acres sold at $80 per acre amounts to $12,288, half of which
is$6144). Four years after the surrender, in May 1923, the Band requested and received the balance
of 50 per cent of the proceeds of the sale for distribution on a per capita basis to Sumas Band

53 D.C. Scott, Deputy Superintendent General of Indian Affairs, to Peter Byrne, Indian Agent, New

Westminster, April 25, 1919, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, p. 209).
4 Peter Byrne, Indian Agent, New Westminster, to D.C. Scott, Deputy Superintendent General of
Indian Affairs, June 4, 1919, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, p. 219).
5 D.C. Scott, Deputy Superintendent General of Indian Affairs, to Peter Byrne, Indian Agent, New
Westminster, July 16, 1919, NA, RG 10, vol. 7535, file 26153-1 (ICC Documents, p. 243).

56 D.C. Scott to M agjor E. Ashton, Commissioner, SSB, July 16 and July 18, 1919 (ICC D ocuments,
pp. 246-47).

5 RSC 1906, c. 81, s 89.
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members.® No evidence was submitted to demonstrate how often, or in what manner, the
Department of Indian Affairs made use of this 50 per cent cash advance in negotiating surrenders
involving other Indian bands.

In the case of the Sumas IR 7 surrender, the money was sent to the Agent after only one
report that the Indians were reluctant to sell the lands. When the Agent acknowledged receipt of the
surrender forms and the advance money on July 25, 1919, he indicated that he thought that it was
“going to be avery slow job as these Indians are very hard to do business with.”* He did not report
again until requested to do so in September, at which time he again indicated the Band’ s rel uctance
to surrender, but gave no detailsabout their reasons:

| regret to state that, up to the present, | have been unable to obtain a surrender of
Reserve No. 7 of the Sumas Band of Indians, athough | have approached these
people on variousoccasions.

Onlytwo daysago | againinterviewed the Chief and hetoldmethat hewould
get his people together to try and have them consent to giving the surrender, as
desired by you.®

A little more than a month later, Agent Byrne reported on October 31, 1919, that the Band
had consented to the surrender. Accarding to Agent Byrne's report, all nine band members on the
voters list attended the meeting and voted in favour of the surrender. The surrender document was
executed by eight members of the Band. The surrender stipulated that all of IR 7, comprising 153.5

acres, was surrendered to the King, his Heirs and Successors forever:

.. . in trust to dispose of the same to the Soldier Settlement Board at the rate of
Eighty dollars per acre, upon such terms as the Government of the Dominion of
Canada may deem most conducive to our welfare and that of our people.

%8 A. O’'N. Daunt, Indian Agent, New Westminster, to Assigant Deputy and Secretary, Department of

Indian Affairs, May 2, 1923, and J.D. McLean to Daunt, May 17, 1923, NA, RG 10, vol. 7535, file 26153-1 (ICC
Documents, pp. 351-52).

% Peter Byrne, Indian A gent, to Assistant Deputy and Secretary, Department of Indian A ffairs, July

26, 1919, NA, RG 10, vol. 7535, file 26153-1 (ICC Documents, p. 249).
€0 Peter Byrne, Indian A gent, to D.C. Scott, Deputy Superintendent General of Indian Affairs,
September 20, 1919, NA, RG 10, vol. 7535, file 26153-1 (ICC Documents, p. 251).
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And upon the further condition that all moneysreceived from the disposition
thereof, less amount to be distributed to the members of the Band, shall be placed to
our credit and i nterest thereon paid to us, in the usud way.®

With the signed surrender form, the Agent included the voters' list, the paylist showing the
distribution of the advance money, and the sworn certification of both the Agent and the Chief and
principa men of the Band that the surrender wastaken in accordance with theterms stipulated in the
Indian Act.®” Thislast document includesadeclaration that theterms of the surrender weretransl ated
to the voting members by an interpreter qualified to interpret from the English language to the
language of the Band.®® This is the only evidence we have that an interpreter was present at the
surrender meeting. However, it isevident from the testimony of elder Hugh Kelly before the Indian
Claims Commission that many Sumas people could read and write English in the relevant time
period.®

What is absent from these documents is an explanation why members of the Sumas Band
suddenly changed their position and agreed to a surrender. There is no evidence of what was
discussed at meetings with the I ndian Agent or anong the Bandmembersthemsel ves. Weknow only
that, in a period of approximately one month, the possibility of the Department of Indian Affairs
obtaining a surrender from the Band went from being unlikely to a successful endeavour.

Thesurrender of Sumas|R 7 was accepted by Order in Council dated November 15, 1919.%

COMPENSATION FOR IMPROVEMENTS
Because most members of the Sumas Band chose to make their homes on IR 6, there were few

improvementson IR 7to consider. In 1916, the M cK enna-M cBride Commission heard evidencethat

&1 Surrender, October 31, 1919 (ICC D ocuments, pp. 253-54).

62 Surrender, October 31, 1919, with affidavit and voters list; Peter Byrne to D.C. Scott, November

1, 1919 (ICC Documents, pp. 253-58).

& Affidavit, October 31, 1919 (ICC Documents, p. 255).
6 ICC Transcript, April 29, 1996, pp. 15-16, 19 (Hugh K elly).
65 Order in Council dated November 15,1919, NA, RG 10, vol. 7535, file 26,153-1 (ICC

Documents, p. 263).
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Old Y ork was the only band member who had ever had a house and clearing on Sumas IR 7, but he
had died some two years previously and hisfamily had failed to maintain the property. Even so, the
Agent had, at that time, placed avalue of $1000 on theseimprovements.®® In April 1919, F.B. Stacey
reported that the only occupants of Sumas IR 7 were a “halfbreed sguatter, also an Indian by the
name of Commodore, with awife and three children who own ahouse and land on another Reserve,
but moved here some two years ago to work in a shingle mill that was in operation.”®

When Agent Byrne acknowledged his instructions to put the surrender before the Band in
July 1919, he reported that “there are some small patches of clearing on thisReserve, belongng to
individual Indiansand | will endeavour to make arrangementswith them for their improvements.”®

Afterwards he submitted two claims;

| am submitting herewith, aclaim of Chief Nedand also a claimof Gus Commodore
for compensation for improvements by them on the Reserve, which the band have
surrendered. Each oneisaskingfor the sum of $200.00 which | thinkisafair andjust
price, for the work done by them. If it is not possible to get this money from the
parties, who intend to acquire the Reserve, | would respectfully recommend that it
be taken from the band funds, as both of these men have worked hard to assist mein
obtaining the surrender.®®

Since the price proposed to the Soldier Settlement Board for Sumas IR 7 did not include any
additional amountsfor improvements, officialsinthe Landsand Timber Branch were of the opinion

that any such compensation must be paid from the proceeds of the sale. The Agent was therefore

66 Peter Byrne, Indian Agent, New Westminster, to C.N. Gibbons, Secretary, Royal Commission on

Indian Affairs, January 19, 1916 (ICC Documents, pp. 92, 98).

67 F.B. Stacey, SSB, Vancouver, to D.C. Scott, Deputy Superintendent General of Indian Affairs,
April 16, 1919, NA, RG 10, vol. 7535, file 26153-1 (ICC Documents, p. 206).

&8 Peter Byrne, Indian A gent, to Assistant Deputy and Secretary, Department of Indian A ffairs, July
25, 1919, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, p. 249).

69 Peter Byrne, Indian A gent, to D.C. Scott, Deputy Superintendent General of Indian Affairs,
November 1, 1919 (ICC Documents, p. 258).
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instructed to submit vouchers in the usual manner and both Chief Ned and Gus Commodore were
paid $200 from the Band’ s trust account on November 24, 1919.”°

SALE TO SOLDIER SETTLEMENT BOARD AND REDUCTION IN PRICE

In its submission to the Governar General in Coundl on November 24, 1919, the Department of
Indian Affairs asked that Sumas IR 7 be transferred to the Soldier Settlement Board “on the
understanding that the balance of the purchase price will be paid on transfer of the title..””* On
December 1, 1919, Order in Courcil PC 2421 transferred 153.5 acres of Sumas IR 7 tothe Soldier
Settlement Board, which pad the outstanding balance of $7780 on December 19, 1919 (thebalance
was calculated on the basis of 153.5 acres at $80 per acre, which equals $12,280 less the $4500
advanced before the surrender).”

The Department of Indian Affarsthen proceeded to preparethelL etters Patent to transfer title
of these lands to the Soldier Settlement Board. In March 1920, the officials in Ottawa contacted
Agent Byrne requesting information about a telegraph line through the reserve, shown on the
township plan but not on any survey, aswell as any public highways or roads through the reserve.”
Agent Byrne replied that a public road passed through IR 7 “following the line indicated on the
original survey of this Reserve, which was then known as the Nooksackville road. Thee is a
telegraph lineon thisroad. Thisisthe only telegraph line on the Reserve, besides that on the B.C.

Electric Railway’ sright of way, which also passes through the reserve.”™

0 W.A. Orr, Officer in Charge, Lands and Timber Branch, to Deputy Miniger, November 8, 1919
(1CC D ocuments, p. 261), and Vouchers 443 and 444, November 24, 1919, NA, RG 10, vol. 7535, file 26153-1
(ICC Documents, pp. 268-71).

n Arthur M eighan, Superintendent General of Idian Affairs, to the Governor General in Council,
November 24, 1919 (ICC Documents, pp. 266-67).

e Order inCouncil PC 2421, December 1, 1919, NA, RG 10, vol. 7535, file 26,153-1 (ICC
Documents, pp. 272-73), and E. Ashton, Commissioner, SSB, to Deputy Superintendent General of Indian Affairs,
December 19, 1919, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents p. 279).

& J.D. McLean, Assistant Deputy and Secretary, Department of Indian Affairs, to P. Byrne, Indian
Agent, March 1, 1920 (ICC D ocuments, p. 285).

& Peter Byrne, Indian A gent, to Assistant Deputy and Secretary, Department of Indian Affairs,
March 26, 1920 (ICC Documents, p. 286).
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The Letters Patent that the Soldier Settlement Board received on April 17, 1920, did not
include this public road. The actual patent was not submitted as evidence in this inquiry, but a
memorandum prepared for the Deputy Minister in June 1920 indicated that the Board received only
about 150 acresin their deed since “3.46 acres was taken off for the public road. The areainserted
in the Description for Patent was 150 acres more or less. . ."™

Havingreceived the patent, the Sol dier Settlement Board i ssued instructionsto itsV ancouver
officeto subdividetheland and set sal e prices, bearing inmind that the Board wasrequired to recoup
the total purchase price plus surveying and other incidental costs™ The subsequent detailed

inspection and survey madeBoard officids question whether they could, infact, recover their costs:

Thereis no question but that the Board has paid altogether too much money for the
land. Our records herewill show that we seldom pay in excessof forty or fifty dollars
per acre for uncleared land anywhere in the Fraser Valley. The cod of clearing,
however, varies, but from what you yourself have seen on this Reserve, you will
know that while portions may be cleared at $100. per acre o less, other portionswill
cost in excess of $150. per acre.

Considering the Board' s policy in regard to placing men on uncleared lands,
| do not see how we could attempt to effect asale of thisReserve unlessthe pricewas
well within what the land is actually worth in its present state. . . ."””

According to the Vancouver District Superintendent of the Soldier Settlement Board, the land was
not worth more than $50 an acre.”

The subdivision survey also calcul ated that there were only 135.9 useabl e acres avail ablefor
soldier settlement, asopposed tothe 153.5 acrespurchased. The Board argued that it should not have
had to pay for approximately 7 acres taken up by roads through the reserve and the river, which

I8 Donald Robertson, Department of Indian Affairs, Ottawa, to Deputy Minister of Indian Affairs,

June 29, 1920 (ICC D ocuments, p. 308).

" Assidant Secretary, [SSB], to District Superintendent, SSB, Vancouver, April 14, 1920 (ICC

Documents, p. 290).

m District Superintendent, SSB, Vancouver, to Director of Lands and Loans SSB, Ottawa, May 7,

1920 (ICC Documents, p. 302).

I District Superintendent, SSB, Vancouver, to Director of Lands and Loans, SSB, Ottawa, May 7,

1920 (ICC Documents, p. 302).
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occupied about 10 acres. Aninternal legal opinion prepared for the Board advised that despitethis

reduction in the acreage availabl e for settlement purposes, the Board waslegally required to pay for

all the property enclosed by the reserve.” Despite thislegal opinion, the Board decided to “discuss

this matter further with the Department of Indian Affairs, with aview to paying only for the actual

acreage as disclosed by the sub-division. . . .”® Chairman Black of the Soldier Settlement Board

wrote to the Deputy Superintendent General, stating:

... I find the road clearly marked on the Township Plan and also on Plan submitted
to me by the Board’ srepresentative at Vancouver, on the latter it being described as
Whatcom Road. It therefore appears that the same has either by use or grant become
dedicated to the public and as such was not available for transfer to us, and we could
not incorporate it into the farm, should we desire to do so.

The area embraced by the SumasRIiver, practicdly 10 acres, is considerable
and obviously cannot be utilized by us.

In view therefore of the circumstances and the comparatively large sum
involved inrelation to thetotal purchase price, may | request that you take the matter
into consideration with aview to possible adjustment? . . .%

On receipt of thisrequest, the Department of Indian Affairsgenerated areport on Sumas|IR

7. The SurveysBranch reported to the Deputy Superintendent General that, “if the Department is

disposed to make any refund to the Board,” thearea might be reduced to 145 acres:

In the present case the original township plans show the area of the quarter-section
to be 160 acres, the river apparently not being considered large enough to be
deducted and on the latest township plan issued and confirmed by the Surveyor
General, the measurements of the quarter-section are shown suchasto makethearea
160 acres; the river shown as not having been traversed. Theriver therefore was not
considered in making the description for patent and the basic area of 160 acres was
taken. Order in Council dated 25 January, 1913 confirmed thisreserve as 160 acres.
From thisan areaof 6.54 acreswas deducted for the Right of Way of the VVancouver

305).

79

80

1920 (ICC Documents, p. 305).

81

25, 1920, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, p. 306).

Assistant Commisdoner, SSB, to W.J. Black, Chairman, SSB, June 25, 1920 (ICC Documents, p.

District Superintendent, SSB, Vancouver, to Director of Lands and Loans SSB, Ottawa, May 7,

W.J. Black, Chairman, SSB, to D.C. Scott, Deputy Superintendent General of Indian Affairs, June
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Power Company and 3.46 acres was taken off for the public road. The areainserted
inthe Description for Patent was 150 acres more or |ess, theriver not being deducted
for reasons as above stated.*

No plan of the public road has been filed with the Department and it is
doubtful if asurvey of it has ever been made. Itsposition on our plan of the reserve
showsit to occupy about 3.5 acres of the reserve. The agent confirmed this position
by stating the road to be approximately as shown on the planof thereserve. Thearea
of the river as shown on the Township plan would be 5 acres (approximately). Of
course there may be steep banks receding from the high water mark which would
double this amount but this additional amount should not be included in any area
allowed for theriver.

Allowing 5 acresfor theriver and amountsas stated for the Right of Way and
road, the remaining area would be 145 acres and if the Department is disposed to
make any refund tothe Board, | consider they should be charged for 145 acres unless
they are prepared to supply a plan of survey of the river and the road made by a
Dominion Land Surveyor, showing that the amount of land covered by the road and
the actual river bed is greater than that allowed above. The areain patent should not
be changed asthewording “ 150 acres more or less’ agrees with any information the
Registrar may have®

On July 2, 1920, the Deputy Superintendent General offered to reducethe areato 145 acres
and to refund $680 to the Soldier Settlement Board, but stated that no further reduction would be
considered without a detailed survey plan to substantiate the reduced acreage figures® The Board
responded two and ahalf yearslater, in January 1923, that it wished to rdy on the 135.9 acresshown
on a detailed survey plan conducted by Provincial Land Surveyor A.E. Humphrey in April 1920
when the land was originally subdivided. The Board did not think that it should have to undertake
the additional work and expense of having another survey conducted. Additionally, the Board

8 Neither the description for patent nor the patent itself was included in the documents submitted to

the Commission.

83 Donald Robertson, Department of Indian Affars, Ottawa to Deputy Minister, June 29,1920 (ICC
Documents, p. 308).

8 D.C. Scott, Deputy Superintendent General of Indian Affairs, to W.J. Black, Chairman, SSB, July
2, 1920, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, p. 309).
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pointed to the fact that $80 an acre had been a very good price because, despite being extensvely
advertised, only a small portion had been sold.®®

W.R. White of the Department of Indian Affairs found that the area of the lots on
Humphrey’ ssurvey were accurate, but hedid not agree with the Board' sargument about the roads.
If the Department felt the area of the river should be excluded, he still recommended that the Board
be required to pay for at least 139.9 acres:

[ T]he roads along theNorth and West boundaries contaning approximatdy 4 acres,
were laid out by the Soldier’s Settlement Board and would not have been required
for the purposes of this Department. Theriver, which occupiesan areaof 9.865acres,
although not usually excepted when the width is so small as about 50 feet, might be
deducted if found expedient. | think that the 4 acres included in the road along the
North and West boundaries should in any case be paid for, making atotal of 139.9
acres.®

The Acting Deputy Superintendent General then contacted the Board proposing that 139.9 acres be
accepted, with the Department of Indian Affairs agreeing to except the river area, and the Board
agreeing to pay for the road dlowance.®”

This proposal was accepted by theBoard and, on February 19, 1923, the sum of $1088 was
returned to the Board as an adjustment of the purchase pricefor Sumas|IR 7 (the difference between
153.5 acresand 139.9 acres at $80 an acre equals $1088).22 Nothing in the evidence presented to the
Commission indicates that the Band was ever consulted or was even aware that these negotiations

to refund a portion of the purchase price of IR 7 were occurring with the Soldier Settlement Board.

8 Secretary, SSB, toD.C. Scott, Deputy Superintendent Generd of Indian Affairs, January 23, 1923,

NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, pp. 330-31).
8 W.R. White, Department of Indian Affairs, Ottawa, to Lands Branch, January 27, 1903, NA, RG
10, vol. 7535, file 26,153-1 (ICC Documents, p. 332).

87 J.D. McLean, Acting Deputy Superintendent General of Indian Affairs, to S. M aber, Secretary,

SSB, Ottawa, January 29, 1923, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, p. 333).

8 S. Maber, Secretary, SSB, Ottawa, to J.D. Mclean, Acting Deputy Superintendent Generd of
Indian Affairs February 1, 1923; McLean to Maber, February 19, 1923; SSB, official receipt, February 20, 1923;
Maber to Secretary, Department of Indian Affairs NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, pp. 334,
339, 340, 341).
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SALEOF IR 7BY SOLDIER SETTLEMENT BOARD

By August 1920 it was becoming apparent to the Soldier Settlement Board that the land on Sumas
IR 7 might not be suitablefor soldier settlement. The land needed extensive clearing beforeit could
be cultivated, something that many soldiers, unaccustomed to agriculture, might not be prepared for.
TheBoard began to consider the possibility of sdlingthelandtociviliansto disposeof it. On August

13, 1920, Commissioner Ashton of the Board wrote to the Chairman:

... lamnot at dl surethat it issuitable for soldier settlement.

In any event, if sold to soldiers, the men must be picked men, used to this
classof clearing, or they would never make good. Furthermore, as some of thisland
will undoubtedly cost $150.00 an acreto clear, they cannot be expected to pay about
$90.00 an acre for it. The best way out of this deal will probably be to hold the land
for sometime and later sell it to civilians. . . .%

In December 1920, Commissioner Ashton wrote to Member of Parliament Stacey complainingthat
IR 7 wastoo expensive and was unsuitable for soldier settlement, and asking if civilianswould pay

the price needad to recoup the Board’ s expenses:

.. . this matter has been carefully considered by the Board and a decision has been
arrived at that we should endeavour to sell thiswholereserveen bloc. . . .

The Board has, on more than one occasion, taken our British Columbia
Superintendents severely to task for purchasing land at excessive figures, and
informed them very definitely that they are not to purchaseland for soldier settlement
at anything higher than the inspector’ s valuation.

OnMay 5, Messrs. — Schetky and E. Copeland apprai sed thereserve and put
a valuation of $50.00 per acre on it. Some time ago regulations were passed
forbidding the purchase of totally uncleared land for soldier settlement. We cannot
take action diametrically opposed to regulations we have been insisting that our
Superintendents carry out.

Inyour letter to meof July 4th, 1919, you stated that there were eight returned
soldiers gpplying for the purchase of this property, and afew days before this, when
we met in your office in the Parliament Buildings, you intimated that the adjoining
farmers were anxious to secure this reserve for their sons. As in view of our
Regulations we are unable to sell this land in the ordinary way to soldier settlers,

8 Major E.J. Ashton, Commissioner, SSB, Ottawa, to W .J. Black, Chairman, SSB, Ottawa, August

13, 1920 (ICC D ocuments, p. 311).
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could you inform us as to the possibility of selling to civilians at the figure we gave
forit?...%

In thefollowing month, however, the I nspector of the Board’ s Western Officesreviewed the
fileand, being firmly convinced that no action should betaken to sell thereservetoreturned soldiers
under the Act and also that it would be “injudcious’ on the part of the Board to | this land to
civilians except as a whole, he recommended that no immediate action be taken to dispose of the
land whatsoever.” Commissioner Ashton accepted this recommendation, with the proviso that any
offer to purchase all or part of the land must till be carefully considered.®

Two monthsafter thisdecision wastaken, the Annual Report of the Soldier Settlement Board
was released. Under a section entitled “Meaning of Suitable Lands,” it stated:

If the first maxim is that the men must be “fit to farm” the second maxim is that the
land must be “fitto farm.” They are of equal importance. From the commencement
of operationsthe Board laid it down that land was not suitable for soldier settlement
which was remote from transportation or which was not ready for cultivation or
which was of a price greater than its productive value®®

Almost two years later, in January 1923, the Soldier Settlement Board advised the Department of
Indian Affairsthat it was having difficulty sdling the surrendered land in former IR 7:

... Whilethelands have been available for sale for the past two years and have been
extensively advertised, the Board have only been ableto dispose of asmall portion.
The sale has not been restricted to soldier settlers but has been open to civiliansand
the price asked has been that which the Board paid your Department **

0 Major E.J. Ashton, Commissioner, SSB, Ottawa, to F.B. Stacey, Member of Parliament, Penticton,

BC, December 15, 1920 (ICC Documents, p. 313).
o L. Boyd, Inspector, Western Offices, SSB, Ottawa to M ajor E.J. Ashton, Commi ssioner, SSB,
Ottawa, January 29, 1921 (ICC Documents, p. 314).
92 Major E.J. Ashton, Commissioner, SSB, Ottawa toL. Boyd, Inspector, Western Offices, SSB,
Ottawa, January 31, 1921 (ICC Documents, p. 315).

% “Soldier Settlement on the Land,” Annual Report of the Soldier Settlement Board, March 31,
1921, p. 10 (ICC Documents, p. 321).

o4 S. Maber, Secretary, SSB, Ottawa, to D .C. Scott, Deputy Superintendent General of Indian Affairs,
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Aside from the issue of price, buyer reluctance could havebeen attributed in part to unpaid
dyking charges on theland and difficulties encountered by the Board in having itstitle registered by
the province. At this time the British Columbia Land Registry Act required the consent of the
Lieutenant Governor in Coundl before title to Indian Reserve land could be registered. When the
Soldier Settlement Boardapplied tohavethetitleregisteredin September 1922, theprovincerefused
to issue the necessay order in council. One of the reasons given related to an ongoing dispute
between the province and the Board about the collection of municipal and improvement taxes on
Board lands. Since these particular lands were within the Sumas Dyking Area, the province was
reluctant to register thetitle because the dyking charges could not be recovered from the Board. The
province aso questioned the validity of the grant from the Department of Indian Affairs, claiming
that the reversionary fee wasin the Crown in right of the Province, and therefore the Board needed
aprovincia crown grant.

This dispute with the province continued through 1923. At least two potential sales of lots
on Sumas R 7 werelost when the applicants refused to compl ete the sal es because the Board could
not deliver title. In February 1924, the Chairman of the Soldier Settlement Board outlined these
problemsto the Deputy Superintendent General of Indian Affairsand suggested that the landscould
be returned to the Department:

As no agreements have been executed by the Board covering the saleof any of the
land in the reserve and as we are not committed to any settlers, the Board could
return the patent to your department if you are unable to suggest any other procedure
which would overcome the present impasse.”

Deputy Superintendent General Scott’s reply to thisproposal was to suggest that the Board “allow

the matter to stand for a short while as| hopeto be able to report a settlement of the general reserve

January 23, 1923, NA, RG 10, vol. 7535, file 26,153-1 (ICC Documents, p. 331).

% John Barnett, Chairman, SSB, to Deputy Superintendent General of Indian Affairs February 29,

1924, NA, RG 10, vol. 7535, file 26153-1 (1CC Documents, p. 367).
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questionin British Columbiawhichwill enableyour patent to beregistered.”*® Several months|ater,
the Vancouver District Superintendent of the Soldier Settlement Board wroteto the Superintendent
of the Loan Review and Records Branch of the Board in Ottawathat “it would be the best solution
of our difficultiesif the Department of Indian Affairs could be persuaded to take badk thisreserve
asit will beadifficult piece of property to dispose of asawhole on account of it being uncleared and
so badly cut up.”® There is, however, nothing in the material reviewed to indicate that the
Department was approached again with this proposal. On July 22, 1924, Deputy Superintendent
Genera Scott informed Commissioner Ashton that the order in council confirming the McKenna-
McBride Commission Report had passed “and there is no reason now why the patent should not be
registered.”®®

Even after thisinitial hurdlewas overcome, the Soldier Settlement Board had adifficult time
attracting buyersfor the lots on the surrendered Sumas IR 7. This difficulty was attributed in part to
both the cost of clearing and the extraexpenses of the dyking prgect. By 1930, however, all thelots
were sold. Table1 showsthe purchase price paid for each lot: the average sale pricefor the 145.08
acressold amounted to $81.81 per acre. Only the purchaser of lot 9isidentified asareturned soldier.
The purchaser of lot 2 and lots 5 to 8 are stated to be civilians, and the other purchasers are not
designated.”® The genera | ocati on of these | otswi thin the subdivi son of IR 7 isshown onMap 2 on
page 30.®

% D.C. Scott, Deputy Superintendent Generd of Indian Affairs, to John Bamett, Chairman, SSB,

March 4, 1924 (ICC Documents, p. 368).

7 |.T. Barnet, District Superintendent, SSB, Vancouver, to Superintendent, Loan Review and
Records Branch, SSB, Ottawa, July 7, 1924 (1CC D ocuments, p. 369).

% D.C. Scott, Deputy Superintedent General of Indian Affairs, to Major E.J. Ashton, Commissioner,
SSB, Ottawa, July 22, 1924 (ICC Documents, p. 371).

® The information here and in the table is taken from various documents submitted to the
Commission. All acreages are from |CC Documents, pp. 299-300; dates, prices, and income from pp. 379-83, 392,
395-96.

100 This map has been adapted from Survey Plans - Subdivision of Sumas IR 7, A.E. Humphrey,
Surveyor, May 5, 1920 (ICC D ocuments, pp. 299-301).
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TABLE 1

Purchase Priceof Lotsin SumasIR 7

Lot Number Acreage Date Price/Acre Income
5,6,7,&8 17.31 February 1927 $125/acre $2,163.75
2 151 March 1928 $139.07/acre $210.00
9 26.97 April 1929 $74.16/acre $2,000.00
1& 11 18.69 June 1930 $80/acre $1,495.20
3,4,& 10 80.6 July 1930 $74.44/acre $6,000.00
TOTAL 145.08 $81.8Vacre $11,868.95
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Map 2: Sumas Indian Reserve No. 7

Lot 7 Lot 8
1.23 acres 0.78 acres

Lot 2
1.51 acres




PART 111
ISSUES

The purpose of thisinquiry is to determine whether the Sumas Indian Band has avalid claim for
negotiation under the Governrment of Canada's 1982 Specific Claims Policy, as outlined in
Outstanding Business. To reiterate, that Policy statesthat thegovernment will recognize claimsthat
disclose an outstanding “lawful obligation” on the part of the federal government.

The question whether the surrender of Sumas|R 7 by the Sumas Band was lawful givesrise
to anumber of different legal issues. The parties agreed to the following joint formulation of issues

inthisinquiry:

1 Did the Crown have any fiduciary or trust obligations to the Band prior to the
surrender, and if so, werethose fiduciary or trust obligations fulfilled?

2 Did the Crown, in obtaining thesurrender from the Band, comply with the surrender
requirements of the Indian Act?

In particular:
a) Did the Crown or itsagents exer ciseundue influence/dur essover the members
of the Band in order to dbtain the surrender? and

b) Isthe Crown’srecdpt of an advanceon thepur chasepriceof reserveland prior
tothecompletion of thesurrender contrary totheprovisionsof thelndian Act?

3 Isthe Crown’sreceipt of an advance of the purchase price of reserveland prior tothe
completion of thesurrender contrary totheCrown’sfiduciary obligations, if any, with
regard to the management of reserve or surrendeed land?

4 If the surrender isvalid:

a) Did the Crown fulfil their fiduciary obligationsto the Band subsequent to the
surrender? and/or

b) Did the subsequent disposition of thelandscomprising IR 7 violatetheter msof
the surrender or the applicable legislation (Indian Act; Soldier Settlement Act)
or constitute a breach of the Crown’sfidudary obligation to theBand?

5 If the evidence is inconclusive on any previous issues, which party has the onus of
proof?
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To assist in our deliberations, the parties have provided us with awealth of information for
our review and consideration. All this information has been carefully considered, and the issues
identified by the parties will beaddressed in Part IV of this report.



PART IV
ANALYSIS

SURRENDER PROVISIONS OF THE 1906 INDIAN ACT
Before considering whether the Crown owed any fidudary obligations to the Sumas Band in the
circumstances of this claim, we will begin with abrief review of the procedural requirements for a
surrender under the Indian Act.® The relevant provisions of the 1906 Indian Act prohibit the direct
sale of reserve lands to non-Indians by requiring that the band consent to the surrender of reserve
land to the federal Crown.

The formal requirements for avalid surrender and alienation of Indians lands are set out in
sections 48 through 50 of the 1906 Indian Act:

48. Except asin this Part otherwise provided, no reserve or portion of areserve
shall be sold, alienated or leased until it has been released or surrendered to the
Crown for the purposes of this Part; Provided that the Superintendent General may
lease, for the benefit of any Indan, upon hisapplication for that purpose, the land to
which he is entitled without such land being released or surrendered, and may,
without surrender, dispose to the best advantage, in the interests of the Indians, of
wild grass and dead or fallen timber.

49. Except asinthisPart otherwise provided, no releaseor surrender of areserve,
or aportion of areserve, held for the use of the Indians of any band, or any individual
Indian, shall be valid or binding, unless the release or surrender shall be assented to
by amgjority of the male members of the band of the full age of twenty-one years,
at ameeting or council thereof summoned for that purpose, according to therules of
the band, and held in the presence of the Superintendent General, or of an officer
duly authorized to attend such council, by the Governor in Council or by the
Superintendent General.

2. No Indian shdl be entitled to vote or be present at such council, unless he
habitually resides on or near, and is interested in the reserve in question.

3. Thefact that such release or surrender has been assented to by theband at
such council or meeting shall be certified on oath by the Superintendent General, or
by the officer authorized by him to attend such council or meeting, and by some of
the chiefs or principa men present thereat and entitled to vote, before somejudge of
asuperior, county or district court, stipendiary magistrate or justice of the peace, or,

101 RSC 1906, c. 81, as amended.
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in the case of reservesin the province of Manitoba, Saskatchewan or Alberta, or the
Territories, before the Indian commissioner, and in the case of reserves in British
Columbia, or, in either case, before some other person or office specially thereunto
authorized by the Governor in Council.

4. When such assent has been so certified, as aforesaid, such release or
surrender shall be submitted to the Governor in Council for acceptance or refusal.

50.  NothinginthisPart shall confirm any release or surrender which, but for this
Part, would have been invalid; and no release or surrender of any reserve, or portion
of areserve, to any person other than His Majesty, shall be valid. %

In Cardinal v. R.,'® Estey J interpreted the surrender provisions of the Indian Act and
concluded that the following procedural requirements must be complied with for thereto beavalid

surrender:

It has also been argued that the interpretation which is now being considered is one
which exposes the membership of the band to arisk of loss of property and other
rights, contrary to the general pattern and spirit of the Indian Act. It is perhaps well
to observe in this comection that there are precautions built into the procedures of
Pt. | of the Act, dealing with surrender. Firstly, the meeting must be called to
consider the question of surrender explicitly. It may not be attended to at a regular
meeting or one in respect of which express notice has not been given to the band.
Secondly, the meeting must be called in accordance with the rules of the band.
Thirdly, thechief or principal men must certify on oath the vote, and that the meeting
was properly condtituted. Fourthly, only residents of the reserve can vote, by reason

102 These protective provisions of the 1906 Indian Act trace their origin to the Royal Proclamation,

1763, which entrenched and formalized the process whereby only the Crown could obtain Indian lands through
agreement or purchase from the Indians. The Proclamation states:

And whereas great Frauds and Abuses have been committed in purchasing Lands of the Indians, to
the great Prejudice of our Interests, and to the great Dissatisfaction of the said Indians; In order,
therefore, to prevent such irregularities for the future, and to the end that theIndiansmay be
convinced of our Justice and determined Resolution to remove all reasonable Cause of Discontent,
We do, with the Advice of our Privy Council grictly enjoin and require, tha no private Person do
presume to make any purchase from the said Indians of any Lands reserved to the said Indians,
within those parts of our Colonies where, We have thought proper to allow Settlement; but that, if
at any Time any of the Said Indians should be inclined to dispose of the said L ands, the same shall
be Purchased only for Us, in our N ame, at some public M eeting or Assembly of the said Indians, to
be held for that Purpose by the Governor or Commander in Chief of our Colony respectively
within which they shall lie. . ..

108 Cardinal v. R., [1982] 1 SCR 508, [1982] 3 CNLR 3, 13 DLR (4th) 321.
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of the exclusionary provisions of subs. (2) of s. 49. Fifthly, the meeting must beheld
in the presence of an officer of the Crown. And sixthly, even if the vote is in the
affirmative, the surrender may be accepted or refused by the Governor in Council. It
is against this background of precautionary measures that one must examine the
manner in which the assent of eligible members of the band is to be ascertained
under s. 49.%

Therefore, the procedural requirementsfor a surrender under section 49 of the 1906 Indian Act can

be summarized as fdlows:

1 ameeting must be summoned for the express purpose of considering whether
to surrender the land —that is, a proposal for surrender cannot be raised at a
regular meeting of the band or at a meeting where no express notice of the
proposed surrender has been provided;

2 the meeting must be called in accordance with the rules of the band,

3 the meeting must be held in the presence of the Superintendent General or an
authorized officer;

4 amaority of the male members of the band of the full age of twenty-one
yearsmust attend the meeting, and amajority of those attending must in turn
assent to the surrender;

5 under subsection (2), only those men ordinarily resident on the reserve are

eligibleto vote;

6 under subsection (3), the band’ s assert to the surrender must be certified on
oath by the Crown and the band; and

7 under subsection (4), the surrender must be submitted to the Governor in
Council for acceptance or refusal.

104 Cardinal v.R., [1982] 1 SCR 508, [1982] 3 CNLR 3, 13 DLR (4th) 321at 10.
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As we stated in the Kahkewistahaw inquiry,'® the first six of these criteria deal with a band’s
consent to the surrender of al or a portion of its reserve. Once the band has consented to the
surrender, the consent of the Governor in Council is also required before it can be said that the
surrender was obtained in compliance with the Indian Act.

Aside from the question whether the Govemor in Council ought to have withheld consent
to the surrender of Sumas IR 7 pursuant to section 49(4) of the 1906 Indian Act (which shall be
discussed later in this report), legal counsel for the Sumas Band did not formally challenge the
validity of the surrender. Technical compliance with the procedural requirements of the Indian Act
Isnot disputed. The surrender document inthiscase, witnessed by Indian Agent Byrne, was executed
on behalf of the Band by Chief Ned and seven other Band members. Nineindividualswerelisted on
the voters' list as having been present at the surrender meeting, and all nine voted in favour of the
surrender. The surrender declaration was svorn by Agent Byrne, Chief Ned, Oscar Ned, and Gus
Commodore, attesting to the fulfilment of the formal procedural requirements of the Indian Act.

Although the technical validity of the surrender isnot in issue, legal counsel for the Sumas
Band submitted that any expression of consent by the Band in 1919 was vitiated as a result of the
Crown’ sactionsand breach of fiduciary obligationsinobtaining the surrender, thereby renderingthe
surrender wholly void. Thus, before embarking on an in-depth consideration of the existence and
extent of the Crown’sfiduciary duties, we will examinewhether actionsof the Crown are capable

of rendering an otherwise valid surrender void or voidable.

EFFeCT OF TECHNICAL COMPLIANCE WITH THE INDIAN ACT

What then, is the effect of a surrender which isvalid in a purely technical sense but which raises
guestions of Crown conduct during the surrender process? For guidance, it isnecessary to consider
the recent decision in Chippewas of Kettle and Stony Point v. Canada,'® a case which involved an

assertion by the claimant First Nation that the surrender was invalid because the purchaser was

105 ICC, Kahkewistahaw First Nation Report on the 1907 Reserve Land Surrender Inquiry (Ottawa,

February 1997), 80-81.

106 Chippewas of Kettle and Stony Point v. Canada (1995), [1996] 1 CNLR 54, 24 OR (3d) 654 (Gen.
Div.); affirmed by the Ontario Court of Appeal in Chippewas of Kettle and Stony Point v. Canada (1997), 31 OR
(3d) 97 (Ont. CA).
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present at the surrender meeting and paid Band membersto influence them to vote in favour of the
surrender contrary to the Royal Proclamation of 1763 and the Indian Act. On amotion for summary
judgment, Killeen J held that certain provisions of the Indian Act are mandatory while others are
simply directory. Nevertheless, “it is simply impossibleto argue that s. 49(1) does not lay down a
mandatory precondition for the validity of any surrender. If the surrender in question has not
followed s. 49(1), it must bevoid ab initio[ie. void from the outset]. To suggest otherwiseisto re-
write history and the commands of the Royal Proclamation and the Indian Act.”**

Withrespect to the ChippewaFirst Nation’ sargumentsthat the surrender wasinvalid because
It was obtained through duress or because it amounted to an unconscionabletransaction, Killeen J
stated that equitable and contract doctrines cannot be read into the Indian Act and, thus, “ cannot
affect thevalidity of theOrder in Council [goproving the surrender]; rather, such finding or findings
must surely go to the Band' s other claim for breach of fiduciary duty.” ' At the Ontario Court of
Appeal in Chippewas of Kettle and Stony Point, Laskin JA had the benefit of considering the recent
Supreme Court of Canadadecision in Apsassin, but neverthelessreached asimilar conclusionwith

regard to alleged improprieties of the Crown in the pre-surrende context:

... what then of the cash payments, which, in the words of the motions judge, had
“an odour of moral failure about them”? In my view, thereis no evidence to suggest
that these cash payments, in the words of McLadnlin J., vitiated the “true consent”
or the“freeandinformed consent” of the Band or, inthewords of Gonthier J., “ made
it unsafe to rely on the Band's understanding and intention.” In keeping with
Apsassin, thedecision of theBand to sell should behonoured. Therefore, likeKilleen
J., | am satisfied that thereisno genuneissuefor trid on whether the cash payments
invalidated the surrender. | would dismiss the Band' s second ground of appeal.

| add, however, that the cash payments or alleged “bribe’ and consequent
exploitation or “tainted dealings’ may afford groundsfor the Band to meke out acase
of breach of fiduciary duty against the Crown. As the parties have recognized, this
isan issuefor trial. The same may besaid of the Band’s contention that the sale to

107 Chippewas of Kettle and Stony Point v. Canada (1995), [1996] 1 CNLR 54, 24 OR (3d) 654 at
685 (Gen. Div.).

108 Chippewas of Kettle and Stony Point v. Canada (1995), [1996] 1 CNLR 54, 24 OR (3d) 654 at
698 (Gen. Div.). Emphasis added.
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Crawfordwasimprovident, hehavingimmediately “flipped’ thelandfor nearly three
times the purchase price. . . .'®°

Therefore, recent case law suggeststhat wherethere has been technical compliance with the
procedural requirements of the Indian Act, no challenge can bemade to the validity of the surrender
itself on the grounds that the Crown breached its fiduciary obligationsin the process |leading up to
the surrender. Nevertheless, avalid claim for compensation could be based on the Crown'’ s breach
of fiduciary duty, providing there is evidence to establish that such a duty was owed to the Sumas
Band in the circumstances of this claim. We now turn our analysis to the facts of this case to
determine whether the Crown owed any fiduciary obligationsto the Sumas Band and, if so, whether

the Crown was in breach of these obligations.

IssuE 1 FipuciARY OBLIGATIONS OF THE CROWN
Did the Crown have any fiduciary or trust obligationstothe Band prior tothesurrender, and

if so, werethosefiduciary or trust obligations fulfilled?

In arguing that the Crown owed a fiduciary duty to the Sumas Band in relation to the surrender of
IR 7, counsel for the Band refers to a number of cases in which the courts recognize that the
rel ati onshi p between the Crown and aborigind peoplesisper sefiduciaryinnature.*° Evenif it were
necessary to find a fiduciary relationship anew each time, the Band submits that the relationship
between the Crown and the Sumas Band in the context of this surrender transaction has all the

hallmarks that give rise to fiduciary duties on the part of the Crown.™! The Band argues that as a

109 Chippewas of Kettle and Stony Point v. Canada (1997), 31 OR (3d) 97 at 106 (CA).

110 Guerin v. The Queen, [1984] 2 SCR 335; R. v. Sparrow (1990), 70 DLR (4th) 385, [1990] 3
CNLR 160 (SCC); Blueberry River Band v. Canada (Department of Indian Affairs and Nor thern Development)
(subnom. Apsassin v. Canada) (1995), [1996] 2 CNL R 25, 130 DLR (4th) 193 (SCC); R. v. Badger, [1996] 2 CNLR
77 (SCC); Wewayakum Indian Band v. Canada, [1989] 1 SCR 322; Delgamuukw v. British Columbia, [1993] 5
WWR 97 (BCCA).

m Frame v. Smith (1987), 42 DL R (4th) 81 (SCC); Lac Minerals Ltd. v. International Corona
Resources Ltd., [1989] 2 SCR 574; Quebec (Attorney General) v. Canada (National Energy Board) (1994), 112
DLR (4th) 129 (SCC); Blueberry River Band v. Canada (Department of Indian Affairs and Nor thern Development)
(subnom. Apsassin v. Canada) (1995), [1996] 2 CNL R 25, 130 DLR (4th) 193 (SCC); M.(K.) v. M.(H.), [1992] 3
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result of its vulnerability, its relative lack of sophistication, and the power imbalance between the
Sumas people and the Crown in 1919, the relevant fiduciary obligations owed to the Band in the
context of the surrender are to consider the best interests of the Band; to provide full disclosure of
all relevant information concerning the transaction; to disclose to the Band the Crown’ sown interest
in the transaction; and to explain fully all consequences of the transaction. The Band argues that

these obligations were not fulfilled and that there is no evidence that the Crown:

. ever turned its mind to whether this transaction was in the interests of the
Band;
. revealed to the Band how the proposed details of the transaction had been

arrived at and in particular that the Indian Agent believed that the land was
worth $100.00 per acre rather than the $80.00 per acre which wasagreed to
between DIA [ Department of Indian Affairs] andthe SSB [ Soldier Settlement
Board]; and

. disclosed the nature of theCrown’ srelationship to the SSB and itsinterest in
promoting the surrender and disposal of the Band' s reserve.**?

The Band contends that the non-fulfilment of these obligations resulted in a breach of the
Crown'’s fiduciary duty to the Sumas Band. Finally, the Band further submits that the Crown
breached itsfiduciary duty by allowing a surrender that |eft the Band with insufficient reserve land
to meet its needs.

In reply, Canada submitted that the rel ationship between Canada and the Band did not give
rise to any trust respongbilities on the part of Canada prior to the surrender, ance Mr Justice
Dickson (as he then was) stated in Guerin that “before surrender, the Crown does not hold land in
trust for the Indians.”*** Moreover, Canada argues that, before the surrender, Canada did not stand

inafiduciary relationship with the Band which would giveriseto afiduciary obligation to determine

SCR 6; Norberg v. Wynrib, [1992] 2 SCR 226; Hodgkinson v. Simms, [1994] 9 WW R 609 (SCC); Frankel,
“Fidicuary Law” (1983), 71 Calif. L. Rev. 795.

12 Submissions of the Sumas Indian Band, April 16, 1996, pp. 15-16

us Guerin v. The Queen, [1984] 2 SCR 335, [1986] 6 WWR 481, 13 DLR (4th) 321, [1985] CNLR
120 at 138.
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whether the surrender was in the best interests of the Band. To the extent that Canada did have any
pre-surrender fiduciary obligation — such as the duty to prevent an exploitative bargain —there was
no breach on the part of Canadaof any such duty.***

Following the Supreme Court of Canada’ slandmark decisioninGuerin, the Canadian courts
have struggled to identify asinglefiduciary principlein order to define the limits of thedoctrineand
its application in various fact situations. Outside the esteblished categories where a fiduciary
relationship prima facie exi gs (e.g., trustee-benefi ciary, doctor-patient, solicitor-client), the courts
have sought to identify the requisite elements for imposing a fiduciary obligation on a new
relationship. Thus, in Frame v. Smith, Wilson J offered the following prindples to guide thecourts

in determining whether a fiduciary obligation should be imposed under the circumstances:

... There are common features discernible in the contexts in which fiduciary duties
have been found to exist and these common features do provide a rough and ready
guideto whether or not theimposition of afiduciary obligation on anew relationship
would be appropriate and consistent.

Relationships in which a fiduciary obligation have been imposed seam to
possess three general charaderistics.

Q) The fiduciary has scope for the exercise of some discretion or powe.

(2 The beneficiary can unilaterally exercisethat power or discretion so as to
affect the bendficiary’ slegal or practical interests.

3 The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary
holding the discretion or power."**

It isalso important to observe that any doubt whether aboriginal peoplestand in afiduciary
relationship with the Crown has been laid to rest by the Supreme Court of Canada. The Guerin
decision provided thefirst instance where the courts recogni zed the rel ationship between aboriginal

people and the Crown as fiduciary in nature. This dedsion was reaffirmed in R. v. Sparrow,**¢ and

14 Government of Canada’s Written Submissions, April 23,1996, pp. 13-14.

15 Framev. Smith, [1987] 2 SCR 99, 42 DLR (4th) 81 at 99.

16 R. v. Sparrow (1990), 70 DLR (4th) 385, [1990] 3 CNLR 160 (SCC).
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most recently by Mr Justice lacobucci in Quebec (Attorney-General) v. Canada (National Energy
Board):

It isnow well-settled that thereisafiduciary relationship between the federal Crown
and the aboriginal people of Canada: Guerinv. Canada. .. Nonetheless, it must be
remembered that not every aspect of the relationship between fiduciary and
beneficiary takes the form of a fiduciay obligation: Lac Minerals Ltd. v.
International Corona Resources Ltd. (1989), 61 D.L.R. (4th) 14, 26 C.P.R. (3d) 97,
[1989] 2 S.C.R. 574. The nature of the relationship between the parties defines the
scope, and the limits, of the duties that will be imposed.**’

Stated in such clear and plain language, it is apparent that the Supreme Court of Canada
recognizesthat the rel ationship between the Crown and aboriginal peoplesisinheently fiduciary in
nature. However, Mr Justice lacobucci was a so clear that not every aspect of therelationship will
giveriseto aspecificfiduciary obligation. Rather, the scope and content of the fiduciary’ sdutiescan
only be determined through a careful analysis of the nature of the relationship between the parties.

The task beforeus, then, is to define the scope and content of the Crown’ s fiduciary duties
to the Sumas Band, if any, inview of the particular facts and circumstances of this claim. Before
commencing our analysis of the facts and the nature of the relationship that existed between Canada
and the Sumas Band in 1919, we shall begin with areview of the Guerin and Apsassin decisions of

the Supreme Court of Canada, since both cases are of particular importance in the present claim.

The Guerin Case

Thefactsin Guerininvolvethe surrender of 162 acresof reserveland by the Musqueam Indian Band
to the federal Crown for lease to a golf club on certan terms as agreed to by the band council. The
surrender document gave theland to the Crownin trust to lease “ upon such terms as it deemed most
conducive to the welfare of the band.” The terms of the lease obtained by the Crown were in fact
much less favourable than those originally agreed to by the band council. The band was unable to
obtain a copy of the lease until some 12 yeas later, and subsequently commenced an action for
damages against the Crown in 1975. The Supreme Court of Canada held that section 18(1) of the

u Quebec (A.-G.) v. Canada (National Energy Board) (1994), 112 DLR (4th) 129 at p 147 (SCC).
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Indian Act, which confers discretion on the Crown to decide where the band’ s best interests lie,
transformsthe Crown’s obligation to deal with the land &ter surrender on behalf of the band into
a fiduciary duty that will be supervised by the courts. Mr Justice Dickson held that while the
Crown’ sobligationsto Indians cannot be defined asatrust, the absence of aformal trust relationship
does not mean that the Crown owes no enforceabl e duty to the band in theway inwhich it dealswith
Indian land:

In my view, the nature of Indian title and the framework of the statutory
scheme established for disposing of Indian land places upon the Crown an equitable
obligation, enforceable by the courts, to deal with the land for the benefit of the
Indians. This obligation does not amourt to a trust in the private law sense. It is
rather afiduciary duty. If, however, the Crown breachesthisfiduciary duty it will be
liableto the Indiansin the same way and to the sameextent asif such atrust werein
effect.

Thefiduciary relationship between the Crown and the Indians hasitsrootsin
the concept of aboriginal, native or Indian title. The fact that Indian bands have a
certain interest in lands does not, however, in itself give rise to a fiduciary
rel ationship between the Indians and the Crown. The conclusion that the Crown is
afiduciary depends upon the further proposition that the Indian interest in the land
isinalienable except upon surrender to the Crown.

An Indian band is prohibited from directly transferringits interest to a third
party. Any sale or lease of land can only be carried out after a surrender has taken
place, with the Crown then acting on the band’ s behalf. The Crown first took this
responsibility upon itself in the Royal Proclamation of 1763 [see R.S.C. 1970, App.
. It is still recognized in the surrender provisions of the Indian Act. The surrender
requirement, and the responsibility it entails, are the source of a distinct fiduciary
obligation owed by the Crown tothe Indians.®

Furthermore, in discussing the discretion of the Crown to sell or lease on terms that were

“deemed most conducive to the general welfare of the Band,” Mr Justice Dickson stated:

This discretion on the part of the Crown, far from ousting, as the Crown contends,
the jurisdiction of thecourtsto regulae the relationship between the Crown and the
Indians, has the effect of transforming the Crown’ s obligation into afiduciary one.
Professor Ernest J. Wanrib maintains in his article “The Fiduciary Obligation”
(1975), 25 U.T. L.J. 1, at p. 7, that “the hallmark of afiduciary relation is that the

18 Guerin v. The Queen, [1984] 2 SCR 376.
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relative legal positions ae such that one perty is at the mercy of the other’s
discretion.” Earlier, a p. 4, he putsthe point in the following way:

[Wherethereisafiduciary obligation] thereisarelationinwhich the
principal’s interests can be affected by, and are therefore dependent
on, the manner in which the fiduciary uses the discretion which has
been delegated to him. Thefiduciary obligationisthelaw’ sblunt tool
for the control of this discretion.

| make no comment upon whether this description is broad enough to
embrace all fiduciary obligations. | do agree, however, that where by statute,
agreement, or perhaps by unilateral undertaking, one party has an obligation to act
for the benefit of another, and that obligation carrieswith it a discretionary power,
the party thus empowered becomes a fidudary. Equity will then supervise the
relationship by holding himto the fiduciary’s strict standard of conduct.

It is sometimes said that the nature of fiduciay relationships is both
established and exhausted by the standard categories of agent, trustee, partner,
director and the like. | do not agree. It is the nature of the relationship, not the
specificcategory of actor involved that givesriseto thefiduciary duty. Thecategories
of fiduciary, like those of negligence, should not be considered closed.™

Applying the factsin Guerin to these guiding principles, Mr Justice Dickson found that the
Crown had breached its fiduciary obligation towards the band by accepting less favourable terms

than those contained in the surrende without the band’s approval:

After the Crown’'s agents had induced the band to surrender its land on the
understanding that the land would be leased on certain terms, it would be
unconscionableto permit the Crown simply to ignorethoseterms. . . The existence
of such unconscionability is the key to a conclusion that the Crown breached its
fiduciary duty. Equity will not countenance unconscionable behaviourinafiduci ary,
whose duty isthat of utmost loyalty to his principal .**

Although Guerin confirmed the existence of apost-surrender fiduciary obligation, the Court
did not expressly state that the Crown may have other types of fiduciary duties outside this specific
context. However, Mr Justice Dickson emphasized that it is the nature of the relationship, rather

than membership in an already established category, that givesriseto fiduciary relations. He further

19 Guerin v. The Queen, [1984] 2 SCR 384. Emphasis added.

120 Guerin v. The Queen, [1984] 2 SCR 388-89.
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noted that the categories of fiduciaries “should not be considered closed,” thereby recognizing the
evolving nature of the fiduciary principle.

Of particular relevanceto this claim is the decision of the Supreme Court of Canadain the
Apsassin case, which dealt with theissue whether fiduciary obligationson the part of theCrown can
arise in apre-aurrender context.

The Apsassin Case

At issuein Apsassin was the validity of two land surrendersin 1940 and 1945. In 1940 the Beaver
Indian Band*** surrendered themineral rightsinits reserve to the Crown, in trust, “tolease” for its
benefit. In 1945 the Band agreed to surrender its entire interest in the reserve to the Crown for “sale
or lease.” The Department of Indian Affars sold the entirereserve to the Director of the Veterans
Land Act (DVLA) in 1948 for $70,000; through “inadvertence,” however, the Department also
transferred the mineral rights. Following the sale, the lands were discovered to contain oil and gas
deposits. Once these facts were discovered, the band commenced an action for damages resulting
fromtheimproper transfer of the mineral rightsand sought adeclaration that the 1945 land surrender
wasinvalid on the ground that the Crown had committed several actsand omissionsthat constituted
negligence and breach of fiduciary obligation owed to the band.

Attrial,** Addy Jdismissed all but one of theband’ s claims. Hefound that no fiduciary duty
existed prior to or concerning the surrender, and that the Crown had not breached its post-surrender
fiduciary obligation with respect to the minerd rights, since those rights were not known to be
valuableat thetime of disposition. Healso found, however, that the Department had breachedapost-
surrender fiduciary duty by not seeking a higher price for the surface rights.

The Federal Court of Appeal™® dismissed the band’ s appeal and the Crown’ s cross-appeal.
However, the majority rejected thetrial judge’ s conclusion that no fiduciary duty arose prior to the

surrender. The Federal Court of Appeal heldthat the combination of the particula facts of the case

121 The Beaver Indian Band eventually split into two bands known as the Blueberry River Indian Band

and the Doig River Band.
122 Blueberry River Indian Band and D oig River Indian Band v. Canada (Minister of Indian Affairs
and Northern D evelopment), [1988] 14 FTR 161, 1 CNLR 73 (Fed. TD).

123 Apsassin v. Canada, [1993] 3 FC 28, 100 DLR (4th) 504, 151 NR 241,[1993] 2 CNLR 20 (Fed.
CA).
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andtheIndian Actimposed afiduciary obligation onthe Crown. Thespecific natureof theobligation
was not to prevent the surrender or to substitute the Crown’s own decision for that of the band, but
rather to ensure that the band was properly advised of the circumstances concerning the surrender
and of the options open to it, since the Crown itself had sought the surrender of the lands to make
them available to returning soldiers.

Although the majority concluded that the Crown owed a pre-surrender fiduciary duty to the
band, Stone JA (Marceau JA concurring) agreed with Justice Addy’ s disposition of the case. Stone
JA held that the Crown had discharged its duty, since the band had been fully informed of “the
consequences of asurrender,” wasfully aware that it wasforever giving up all rightsto thereserve,
and gaveits“full and informed consent to the surrender.”*** Stone JA also found that the Crown did
not breach a post-surrender fiduciary obligation with respect to the disposition of the mineral rights
because they were considered to be of minimal value at the time of the surrender. Once the rights
had been conveyedtothe DV LA, any post-surrender fiduciary obligation of the Department of Indian
Affairswasterminated, and the Crown had no further obligationto deal with the land for the benefit
of the Band.

At the Supreme Court of Canada, the Court was divided 4-3 on the question whether the
mineral interests were included in the 1945 surrender for sale or lease. The Court, however, was
unanimous in concluding tha the Crown had breached its post-surrender fiduciary obligation to
dispose of the land in the best interests of the band because the Crown had “inadvertently” sold the
mineral rightsinthe reserve landsto the DVLA and then failed to use its statutory power to cancel
the sale oncethe error had been discovered. With respect to the Crown’s pre-surrender fiduciary
duties, Justice Gonthier, writing for the majority, agreed with Justice M cL achlin’ sminority reasons
and concluded that the Crown discharged its duties on the factsin that case.

In disposing of the case on the issue of pre-surrender duties and breaches, McLachlin J
conducted her analyses from two perspectives: first, as an inquiry into whether the Indian Act
imposed afiduciary obligation onthe Crown with respect to the surrender; and, second, asan inquiry

into whether the facts and circumgances of the case gave rise to any fiduciary duties.

124 Apsassin v. Canada, [1993] 3 FC 28, 100 DLR (4th) 504, 151 NR 241,[1993] 2 CNLR 20 at 46
(Fed. CA).
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Onthe question whether the Indian Act imposed afiduciary duty on the Crown torefusethe
Band’ ssurrender of itsreserve, McL achlin Jstruck amiddle ground between the polarized positions

of the parties:

My view is that the Indian Act’s provisions for surrender of band reserves
strikes a balance between the two extremes of autonomy and protection. Theband's
consent was required to surrender itsreserve. Without that consent the reserve could
not be sold. But the Crown, through the Governor in Council, was dso required to
consent to the surrender. The purpose of the requirement of Crown consent was not
to substitute the Crown’ s decision for that of the band, but to prevent exploitation.
AsDickson J. characterized it in Guerin[p. 136 CNLR]:

The purpose of this surrender requirement is clearly to interpose the
Crown between the Indians and prospective purchasers or |essees of
their land, so as to prevent the Indians from being exploited.

It follows that under the Indian Act, the Band had the right to deade whether to
surrender the reserve, and its decision was to be respected. At the same time, if the
Band’ sdecision wasfoolish or improvident —a decision that constituted expl oitation
—the Crown could refuseto consent. In short, the Crown’ s obligation was limited to
preventing exploitative bargains. . . .

Themeasure of control whichthe Act permittedthe Band toexerciseover the
surrender of the reserve negates the contention that absent exploitation, the Act
imposed a fiduciary obligation on the Crown with respect to the surrender of the
reserve.'®

Therefore, McLachlin J concluded that the band’s decision to surrender reserve land, as the
expression of an autonomous actor, isto be respected unless that decision resultsin exploitation of
theband. The Crown must respect the decision of the band, and the gatutory regime does not impose
afiduciary duty on the Crownto withhold its consent to the surrende unlessthe band’ sdecisionis
foolish, improvident, or amounts to an exploitative bargain.

The second branch of Justice McLachlin’s analysis considered whether the particular facts
of the case resulted in afiduciary relationship being “ superimposed on the regime for alienation of

Indianlands contemplated by the Indian Act” —aquestion that requiresacareful analysisof thefacts

125 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern

Development), [1996] 2 CNLR 25 at 39-40 (SCC), McLachlin J. Emphasis added.
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on acase-by-case basis. In considering thisissue, McLachlin J provided a succinct summary of the

Supreme Court of Canada’ s decisionson the law of fidudaries:

Generally speaking, a fiduciary obligation arises where one person possesses
unilateral power or discretion on amatter affecting a second “ peculiarly vulnerable”
person: see Frame v. Smith, [1987] 2 SCR 99 [[1988] 1 CNLR 152 (abridged
version)]; Norberg v. WAnrib, [1992] 2 SCR 226; and Hodgkinson v. Smms, [1994]
3 SCR 377. The vulnerable party isin the power of the party possessing the power
or discretion, who isin turn obligated to exercise that power or discretion solely for
thebenefit of thevulnerableparty. A person cedes (or more often findshimself inthe
situation where someone dse has ceded for him) his power over amatter to another
person. The person who has ceded power trusts the person to whom power is ceded
to exercise the power with loyalty and care. This is the notion at the heart of the
fiduciary obligation.'*

On thefactsin Apsassin, McLachlin Jfound that “the Band trusted the Crown to provide it
with information as to its options and their foreseeable consequences, in relation to the surrender,”
but therewas no evidenceto suggest that “ theBand abnegated or entrusted its power of decision over
the surrender of thereserve to the Crown.” In support of this conclusion, McLachlinJrelied on the
following findings of Addy Jat thetrial level:

1 That the plaintiffs had known for some considerable time tha an absolute
surrender of 1.R. 172 was being contemplated;

2. That they had discussed the matter previously on & least three forma
meetings whererepresentatives of the Department were present,

3. That, contrary to what has been claimed by the plaintiffs, itwould be nothing
short of ludicrousto conclude that the Indianswould not also have discussed
it between themselves on many occasions in an informal manner, in their
various family and hunting groups,

4. That, at the surrender meeting itself, that matter was fuly discussed both
betweenthelndiansand withthedepartmental representativesprevioustothe
signing of the actual surrender;

5. That neither Mr. Grew, Mr. Gallibois nor Mr. Peterson [Crown
representatives| appeared to have attempted to influence the plaintiffs either
previously or during the surrender meeting but that, on the contrary, the

126 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
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matter appears to have been dealt with most conscientiousy by the
departmental representatives concerned;

6. That Mr. Grew [the local Indian Agent] fully explained to the Indians the
consequences of a surrender;

7. That, although they would not have understood and probably would have
been incapable of understanding the precise nature of the legal interest they
were surrendering, they didin fact understand that by the surrender they were
giving up forever al rightsto I.R. 172, in return for the money whichwould
be deposited to their credit once the reserve was sold and with their being
furnished with alternate sites near their trapping lines to be purchased from
the proceeds;

8. That the said alternativesites had already been chosen by them, after mature
consideration.**’

To summarize the foregoing discussion, the recent cases suggest that wherethere has been
substantial compliance with the Indian Act and the band has voted in favour of a surrender, the
Indian interest in the land is extinguished by operation of the statute. That, however, does not end
the matter because it is also necessary to consider whether the Crown breached its fiduciary duties
to the band as aresult of the manner in which the surrender was obtained. It is, therefore, necessary
to look behind the surrender decision to determine whether the Crown owed afiduciary duty to the
band in the surrender transaction. Where the facts warrant such a conclusion, a breach of the
Crown’s fiduciary duties could provide a separate basis for a valid claim by the band for
compensation.

In the Commission’s Kahkewistahaw First Nation Report on the 1907 Reserve Land
Surrender Inquiry, we set forth our analysis and views in regard to the Apsassin decision. On the
guestion whether the Crown owed any fiduciary duties to the Sumas Band which it failed to
discharge, our analysis will be based in large measure on what we have aready said in the
Kahkewistahaw Report. In Kahkewistahaw, we reviewed the tests established by the courts for
identifying whether a fiduciary obligation exists in the specific circumstances of the case, and we

intend to adopt asimilar gpproach for the purposes of this inquiry.

127 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
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Pre-Surrender Fiduciary Duties of theCrown

Where a Band Has Ceded or Abnegated Its Power to Decide

In the interests of clarifying what Justice McLachlin meant by her statement in Apsassin that there
must be a cession or abnegation of decision-making power before afiduciary duty can arise on the
specificfacts of acase it isuseful to consider the comments she made in the minority judgment in
Nor bergv. Wynrib, which considered whether an abnegation of decision-making power had occurred
in the context of a doctor-patient relationship:

Aswehave seen, animbalance of power isnot enough to establish afiduciary
relationship. It is a necessary but not sufficient condition. There must also be the
potential for interference with alegal interest or a non-legal interest of “vital and
substantial ‘practical’ interest.” And | would add this. Inherent in the notion of
fiduciary duty, inherent in the judgments of this court in Guerin and Canson
[Enterprises Ltd. v. Boughton & Co., [1991] 3 SCR 534], supra, isthe requirement
that the fiduciary have assumed or undertaken to “look after” the interest of the
beneficiary. Asl putitin Canson at p. 543 [SCR], quoting from this court’ sdecision
in Canadian Aero Service Ltd. v. O'Malley, [[1974] SCR 592,] supra, at p. 606
[SCRY], “the freedom of the fiduciary is diminished by the nature of theobligation he
or she has undertaken — an obligation which ‘betokens loyalty, good faith and
avoidance of aconflict of duty and self-interest. .. ."”

The duties of trust are special, confined to the exceptional case where one
person assumes the power which would normally reside with the other and
undertakes to exercise that power solely for the other’s benefit. It is as though the
fiduciary has taken the power which rightfully belongs to the beneficiary on the
condition that the fiduciary exercise the power entrusted exclusively for the good of
the beneficiary.'?®

This issue has aso been discussed at some length by the Supreme Court of Canada in
Hodgkinson. In that case, the Court dealt with an action by an unsophisticated investor against his
accountant, who had recommended certain tax shelters in which, unknown to the investor, the
accountant had a personal interest. La Forest J stated:

It isimportant . . . to add further precision about the nature of reliance, particulanly
as it applies in the advisory context. Reliance in this context does not require a
wholesal e substitution of decison-making power from the investor to the advisor.
This is simply too restrictive. It completely ignores the peculiar potential for

128 Norberg v. Wynrib, [1992] 4 WWR 577 at 622-23 (SCC), McLachlin J.
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overriding influence in the professional advisor . . . As| see it, the redity of the
situation must be looked at toseeif the decisionis effectively that of the advisor, an
exercise that inwolves a close examination of the facts'*

Both Norberg and Hodgkinson suggest that there can be an effective transfer of decision-
making authority even where, in a strictly technical sense, the principal has ostensibly made the
decision onitsown. It stands to reason, therefore, that the mere fact that a vote has been conducted
in accordance with the surrender provisions of the Indian Act does not necessarily rule out the
possibility that a band did, in fact, cede or abnegate its decision-making power to the Crown. To
suggest otherwise would be to render McLachlin J s comments in Apsassin meaningless, since it
would bedifficultto imagine asituation in which there could be acession or abnegationof decision-
making control where a surrender has been approved by a band vote. Rather, it is relevant to ook
behind the ostensible consent of the band to determine whether any unfair advantage has been taken
of the band as a result of its relative vulnerability and lack of sophistication vis-a-vis the Crown.
Where there is evidence that the band has been taken unfair advantage of or has been manipulated
into surrendering its land, equity must surely providea remedy, given the Crown’srole to protect
aboriginal peagples from exploitative transactions involving their lands.

In written argument, Canadasummarized its view of the issue as follows:

...therelevant issuefor considerdioniswhether theBand gaveitsfull and informed
consent to the surrender rather than whether Canada determined if the surrender was
inthe best interests of the Band. The notion advanced by the Band that the Crown has
afiduciary obligation to determine the best interests of a band prior to a surrender
wasin effect rejected by the Supreme Court of Canada in Apsassin.'®

As ageneral principle, Apsassin stands for the proposition that bands are to be treated as
autonomous actors whose decisions must be honoured and respected. The measure of control given
to the band under the Indian Act to decide to surrender its reserve lands negates the contention that

the Crown had a duty to act in the best interests of a band unless the band ceded or entrusted this

129 Hodgkinson v. Simms, [1994] 9 WWR 609 at 645 (SCC), La Forest J. Emphasis added.

130 Government of Canada’ s Written Submissions, April 23,1996, p. 17.
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power of decision to the Crown. Depending on thefacts, it may verywell be the case that the Crown
does owe a specific fiduciary duty to act solely in the best interests of the band if there has been a
cession or abnegation of decision-making power over a matter.

On the factsin this case, the Sumas Band submitted that the Crown unduly pressured it to
surrender IR 7. In support of thisargument, the Band focused on the conduct of Indian Agent Byrne,
who, according to counsel for the Band, repeatedly approached the Band and pressured its members
to grant the surrender. The historical record does reveal that Agent Byrne approached the Sumas
Band on anumber of occasionsin an attempt to secure asurrender of IR 7. It would al so appear that
his repeated attempts to obtain the surrender are indicative of the Sumas Band’ sinitial reluctance
to grant a surrender.

Acting under specific instructions to provide an opinion on the feasibility of obtaining a

surrender of land, Agent Byrne reported on June 4, 1919, of a meeting he had with the Band:

The Indians aredivided in regard to this surrender, some areinclined to favourably
consider it, while others strongly object, and it isdoubtful if the consent of amajority
can be obtained.**

Once in possession of the surrender forms to be submitted to the Sumas Band, Agent Byme again
reported on his meeting with the band and advised the Deputy Superintendent General of Indian
Affairs, Duncan Campbell Scott, that “thisis going to be a very slow job as these Indians are very
hard to do business with.”**? Later, in his response to a request for an update on the progress
regarding the surrender, Agent Byrnereported, “. . . | againinterviewed theChief and hetold methat

he would get his people together to try and have them consent to giving the surrender, as desired by

131 Peter Byrne, Indian Agent, to D.C. Scott, Deputy Superintendent Generd of Indian Affairs, June4,

1919, NA, RG 10, vol. 7535, file 26153-1, reel C-14808 (ICC Documents, p. 219).
182 Peter Byrne, Indian Agent, to Assistant Deputy Secretary, Department of Indian Affairs, July 28,
1919, NA, RG 10, vol. 7535, file 26153-1, reel C-14808 (ICC Documents, p. 249).
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you.”** On October 31, 1919, Agent Byrne attended a meeting where the Band agreed to the
surrender of SumasIR 7.

We agree with counsel for the Band that Agent Byrne' spersistence inseeking the surrender
warrants close scrutiny in light of the conflicting interests of Indian Affairs and the Soldier
Settlement Board in the reserve lands. However, after a careful examination of al the surrounding
facts and circumstances, there is insufficient evidence to confirm that Agent Byrne at any time
applied undue pressure on the Indiansto consent to the surrender against their will. Nor isthere any
evidence that the Band ceded or abnegated its power of decision in favour of the Crown, thereby
creating a duty on the part of the Crown to exercise that power in the best interests of the Band.

When they were approachedin 1919 to surrender all their interest in IR 7, members of the
Sumas Band must have considered the proposed surrender on many occasions. The historical record
indicates that Agent Byrne met with theband on at least three occasions and, given the importance
of such adecision, it is reasonable to assume that members of the Band would have a so discussed
the matter among themselves in the absence of Agent Byrne. Although the Band was reluctant to
surrender the reserve during theseinitial meetings, it isclear that Agent Byrne discussed the matter
withthe Chief, who thenraised it againwith hisBand. In theend result, the Band agreed to surrender
the reserve by an unanimous vote of eligible band members present at the meeting. The conduct of
the Sumas Band after the surrender also suggests that its members were aware of the consequences
of their decision to surrender all itsinterest inIR 7. Not only did the Band request the compensation
agreedto for improvementsto thereserveland but it also asked Agent A.O’ N. Daunt in 1923 to seek
payment of the outstanding balance of the purchase price.

Whileit is fair to say that Agent Byrne was instructed to approach the Band to determine
whether it would be prepared to surrender the reserve for the benefit of the returning soldiers, there
IS no evidence to suggest that the Band ceded or abnegated its power to decide whether or not to
surrender theland for sale. In theend result, the Band votersin attendance at the surrender meeting
were unanimously in favour of the surrender and there is no direct evidenceto establish that the

Sumas Band lost or ceded its full power of decision to surrender itsreserve.

133 Peter Byrne, Indian A gent, to D.C. Scott, Deputy Superintendent General of Indian Affairs,

September 20, 1919, NA, RG 10, vol. 7535, file 26153-1, reel C-14808 (ICC D ocuments, p. 251).
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Inthe light of Apsassin, we conclude on the basis of the evidence before us that members of
the Sumas Band made afull and informeddecision to surrender all their interest in IR 7to the Crown
and expressed their intention to do so by voting unanimously in favour of the surrender and, later,
by signing or affixing their marks to the surrender document. The Crown had no duty, in the
circumstances of this surrender, to substitute its own decision for the Band's, since the Band

membership retained control over this aspect of the decision-making process.

Where a Band’ s Understanding Is Inadequate or the Dealings Are Tainted

In Apsassin, Mr Justice Gonthier, writing for the majority, concurred with McLachlin J s reasons
withregard to the disposition of theissuesdealing with the Crown’ sfiduciary dutiesin the surrender
context.’* However, in considering whether the Beaver Band' s surrender for sale or lease of both
mineral and surface rightsin 1945 had expanded upon and subsumed the earlier 1940 surrender of
mineral rights for lease only, Gonthier J adopted an “intention-based goproach” as the basis for
determining the legal effect of dealings between aborignal peoples and the Crown:

An intention-based approach offers a significant advantage, in my view. As
McLachlinJ. observes, thelaw treatsAboriginal peoples as autonomous actorswith
respect to the acquisition and surrender of their lands, and for this reason, their
decisions must be respected and honoured. . . . In my view, when determining the
legal effect of dealingsbetween Aboriginal peoplesandthe Crownrelatingtoreserve
lands, the sui generisnature of Aboriginal title requirescourtsto go beyond the usual
restrictions imposed by the common law, in order to give effect to the true purpose
of the dealings®

Helater added thefollowing caveat regarding the validity of the surrender variation agreed to by the
band:

134 Gonthier J explained in his reasons for judgment in Apsassin, [1996] 2 CNLR 25 at 28 (SCC): “I
have had the benefit of reading the reasons of my colleague, McLachlin J. While | agree with her analyses of the
surrender of the surface rightsin I ndian Reserve 172 (“1.R. 172"), and the application of the British Columbia
Limitation A ct, R.S.B.C. 1979, c. 236, and with her ultimate disposition of the case, | find that | cannot agree with
her conclusion that the 1945 surrender of 1.R. 172 to the Crown did not include the mineral rights in the reserve.”

13 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern
Development), [1996] 2 CNLR 25 at 31 (SCC).
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| should also add that | would be reluctant to give effect to this surrender variation
if 1 thought that the Band’ s under standing of itsterms had been inadequate, or if the
conduct of the Crown had somehow tainted the dealings in a manner which made it
unsafeto rely on the Band’ sunder standing and intention. However, neithe of these
situations arises here. As the tria judge found, the consequences of the 1945
surrender were fully explained to the Indians by the local agent of the DIA
[Department of Indian Affairs] during the negotiations. There was also substantial
compliancewith the technicd surrender requirementsembodied in s. 51 of the 1927
Indian Act, and as McLachlin J. concludes, the evidence amply demonstrates the
valid assent of the Band membersto the 1945 agreement. Moreover, by the terms of
the surrender instrument, the DIA was required to act inthe best interests of the Band
in dealing with themineral rights. Infact, the DIA was under afiduciary duty to put
the Band' sinterestsfirst. | therefore see nothing during the negotiations prior to the
1945 surrender, or in theterms of the surrender instrument, which would make it
inappropriateto give effect to the Band' sintentionto surrender all their rightsin|.R.
172 to the Crown in trust “ to sell or lease.” In fact, the guiding principlethat the
decisions of Aboriginal peoples should be honoured and respected |eads me to the
opposite conclusion.'*

Mr Justice Gonthier’'s analysis is important because it stands for the principle that the
autonomy of Indian bands is to be respected and honoured. On this point, he and Madam Justice
McLachlinareinfull agreement. If, however, aband’ sdecision-making power hasbeen undermined
or “tainted” by the conduct of the Crown, which makes it “unsafe to rely on the Band's
understanding and intention,” then the band’ sautonomy haslikewise been compromised. Giventhis
emphasison the band’ sautonomy, both Gonthier Jand McLachlinJin Apsassinplaced considerable
reliance on the factual findingsof the trial judge to conclude tha Indian Affars officialshad fully
explained the consequences of the surrender, had not attempted to influence the Band’ sdecision, and
had acted consdentiously throughout the entire process.

As the court said in Apsassin, the Indian Act was intended to strike a balance between
protection and autonomy, and a decision by aband to surrender its reserve land must be respected
unless that decision is “exploitative” or “if the conduct of the Crown had somehow tainted the
dealings in amanner which made it unsafe torely on the Band s underganding and intention.” We

canfind no evidencein the chronology of eventsrelating to the Sumas Band and the surrender of IR

136 Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern

Development), [1996] 2 CNLR 25 at 34 (SCC). Emphasisadded.
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7 to support the contention that the Crown, in its conduct, unduly influenced or pressured the Band
to surrender. Although there is nothing in the historical record to indcate why the Band, after its
repeated refusals, changed its position in favour of the surrender, we cannot conclude thet this
change of mind can be attributed to the conduct of any Crown officials. Without any direct evidence
to the contrary, wefind that Crown officials did not taint the transaction in such away that it would
be unsaf eto rely on the surrender of IR 7 as an expression of the Sumas Band'’ s true understanding

and intention.
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Where a Band' s Decision to Surrender Is Foolish or Improvident

The next issue deal swith whether the Governor in Council ought to have withheld its consent to the
surrender under subsection 49(4) of the 1906 Indian Act. Justice McLachlin’sdecision in Apsassin
makes it clear that, where there is evidence of exploitation, the Crown’s protective role, as set out
in the Indian Act, provides the source of afiduciary duty on the Crown to consider whether the
band’ sdecision to surrender isfoolish, improvident, or amountsto exploitation. Whereit is evident
that the surrender was foolish or improvident when viewed from the perspective of the band at the
time, the Crown, through the Governor in Council specifically, has a duty to override the band’'s
decision by refusing to accept the surrender **

Such a determination cannot be made in a vacuum. A determination of this issue must be
made within the context of the circumstances existing at the time of surrender. In this claim, an
examination of how the Sumas Band used the land on IR 7 before 1919 provides a useful starting
point for determiningwhether the surrender wasfoolish or improvident. The historical evidence has
established that Sumas IR 7 wasvalued for its heavy timber and its soil, whichwas*“richand . . .and
suitablefor agricultural purposes.” Although theland didcontain merchartabletimber, the Band had
done little work in clearing the land because of a lack of money and fears that a fire might run
through the land if it did.

Speaking to the McKenna-McBride Commission in January 1915, Chief Ned told the
Commissioners that his Band was interested in cultivating IR 7 in the future, and that Band
members, all of whom (with only two exceptions) lived on IR 6, would take additional holdingson
IR 7 “if we couldclear it and sell thetimber.” An agreement between the Band and Mr Devoy was
entered into, however, for the harvesting of the merchantabletimber in January 1917. Although the
Band apparently had plans to cultivate and settle on IR 7, it did not use the land extensively in the
years leading to surrender.

The terms and conditions of the surrender provided that the reserve be disposed of to the
Soldier Settlement Board for $80 per acre on termsmost conducive to the welfare of the Band and

that all moneys received from the disposition, less the amount distributed to Band members, be

187 This reasoning is consistent with McLachlin J' s statement in Apsassin, [1996] 2 CNLR 25 at 40,

that the band’ s decision to surrender made good sense when “viewed from the perspective of the B and at the time.”
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placed to the Band’ scredit, with interest paid in the usual way. An advance of $4500 was requested
and obtained from theSol dier Settlement Board, to which theBand membersreceived animmediate
per capitadistribution at the time of the surrender. The balance of the purchase price was received
withintwo months of the surrender, with 50 per cent of the proceeds being placedinthe Band’ strust
accounts.

The Band argues that the decision to surrender was exploitative because the Crown failed to
disclosethat Agent Byrne believed theland to be worth $100 per acre, yet agreed tothe price of $80
per acrein valuing the land with the Soldier Settlement Board, and also that the Crown must have
known that the surrender would leave the Band with insufficient land for its needs. On the other
hand, Canada submitsthat the Band has not established that the surrender wasfoolish, improvident,
or exploitative in view of the terms of the surrender, the value received for the reserve, and the
Band' slimited use of the land at thetime. A Ithough Canadawas prepared to acknowledge that there
were varying opinionson the value of thelands on a per acre basis, counsel argued that “ subsequent
selling prices of the lands suggest that the consideration of $80.00 per acre paid by the Soldier
Settlement Board in 1919 was fair value.”**

Based on these facts, can it be said that the Crown breached it fiduciary duty by failing to
withhold its consent to the surrender pursuant to section 49(4) of the Indian Act on the ground that
the surrender transaction wasfoolish, improvident, or expl oitativeinthecircumstances?nour view,
thereisinsufficient evidencetoestablishthat the surrender wasfoolish, improvident, or exploitative.
In determining whether the Crown had a duty to withhold its own consent to the surrender, it must
be borne in mind that the Band “had the right to decide whether to surrender the reserve and its
decision was to be respected.”** Given the balance inherent in the Indian Act between the two
extremes of autonomy and protection, it is our view that the Crown should not interfere with the
Band' sright to decide for itself whether to surrender the land unless it was manifestly obvious that
the terms of the surrender transaction were exploitative or that the Band’ s decision was foolish or

improvident.

138 Government of Canada’ s Written Submissions, April 23,1996, p. 19.

189 Apsassin, [1996] 2 CNLR 25 at 40.
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Although it is not clear what factors prompted the Band to changeits views and agree to
surrender its land for $80 per acre, it is not patently obvious from the evidence before us that this
decision wasfoolish or improvident when viewed from the perspective of the Band at the time. On
theonehand, itisclear that the Band did havefuture plansfor thereserve. Y et thereisalso evidence
that the Band was not using the reserve to any significant degree for agricultural or residential
purposes at the time it was surrendered in 1919. On balance, it is plausible that the Band may have
agreed to surrender thereserve because it was not contiguous to the main reserve, because it was
underused, or because the Band would derive an immediate benefit from the sale by virtue of a per
capita distribution of half the proceeds, with the remainder to be placed in an interest-bearing
account for future use. Thus, when viewed from the perspective of the Band at thetime, it may have
made good senseto surrender IR 7, sinceit was not being actively used by the Band and because the
proceeds from the sale would have benefited the Band and its members.

Assuming the Band’ sdecisionto surrender was not foolishor improvident, canit be said that
the transaction was expl oitative because the Crown fail ed to disclose that the lands might have been
worthmorethan the $80 per acre agreed to between Agent Bymeand Mr Stacey? Althoughitisclear
that the Sumas Band knew it was surrendering itsinterest in IR 7 forever, thereis no evidence to
indicatethat the Band wasinformed or was aware of the conflicting interests of the Crown when it
sought the surrender. Nor doesthe historical record suggest that the Band was consulted or involved
in any sense in the negotiation of the sale price of $80 per acre.

Although thesefactsare not really in dispute, it isour view that Canada sfailureto disclose
the existence of competing interests between Indian Affairs andthe Soldier Settlement Board does
not have any real bearing on whether the Band intended to surrender its interest in the land and,
accordingly, itisnot sufficient to vitiate the Band’ s consent to the surrender. Nor was the purchase
price of $80 per acre for IR 7 so manifestly unreasonable on the face of the transaction that it
required the Governor in Council to withhold its consent to surrender.

Having said that, we are not completely satisfied that the Crown acted reasonably in trying
to obtain fair compensation for the Band in exchange for the surrender of IR 7. Thus, the alleged

non-disclosure could potentially giveriseto avalid claim for compensation if the Crown breached
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afiduciary duty by allowing the lands to be sold for less than fair market value without thefull and
informed consent of the Band.

The question whether the Crown breached a fiduciary duty by allowingthe landsto be sold
for less than fair market value without the full and informed consent of the Band will be addressed
in the next section of this report. For now, however, we must conclude that, in the absence of any
evidence to the contrary, the terms of the surrender, in and of themselves, cannot be said to be
exploitative. Nor isit manifestly obvious from the record that the Band’ sdecision to surrender was
foolish or improvident. Thus, the Crown, through the Governor in Council, did not breach its

fiduciary duty to the Band by accepting the surrender under section 49(4) of the Indian Act.

Wher e Inadequate Compensation Is Paid for Surrendered Lands

The next issue deals with whether the Sumas Band received fair compensation for the lands
surrendered to the Crown for returning veterans of thefirst World War. The Sumas Band submits
that the Department of Indian Affairsbreached itsfiduciary duty by failing to consider whether the
saleof IR 7 wasin the best interests of the Band, and by failing to disclose to the Band the proposed
details of the transaction that had been arrived at between Indian Agent Byrne and Mr Stacey on
behalf of the Soldier Settlement Band. In particular, the Band was concerned that eventhough Agent
Byrnebelieved that the land was worth $100 per acre, he agreed with Mr Stacey to place avalue of
$80 per acre on the land. Finally, the Band states that Indian Affairsfailed to disclose the nature of
its relationship with the Soldier Settlement Board and its interest in promoting the surrender and
disposal of the Band' s reserve.'*

Although the Band argued that Agent Byrne' sfailure to disclose material facts renders the
surrender invalid because the Band did not provide afull and informed consent to the surrender, we
are convinced for reasons we have already discussed that the Band understood that it was
surrenderingitsinterestinlR 7 forever and that it understood the consequences of the surrender. Nor
was the Band's decision so foolish or improvident that the Governor in Council ought to have

withheld its consent to the surrender. Neverthel ess, we have serious reservations about whether the

140 Sumas Band’ sWritten Submissions, April 16, 1996, p. 16.
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Crown dischargeditsfiduciary duty towardsthe Band by failingto obtainfair market valuefromthe
Soldier Settlement Board for the surrendered land and by allowing theland to be sold for less than
fair market value without the Band s full and informed consent.

Canadasubmitted that it did not breach any fiduciary duty towardsthe Band in fulfilling the
termsof the surrender becausethetermsof the surrender instrument simply providedthat thereserve
be sold to the Soldier Settlement Board for $80 per acre on such terms as Canada may deem most
conducive to the welfare of the Band. The terms of the surrender, Canada argues, were met by the
issuance of Letters Patent to the Board and by receipt of an advance payment from the Board of
$4500 and payment of the balance of $7780 in December 191914

Inlight of the fadsin this case, we can not agree with Canada’ s argument that its fiduciary
duty was confined simply to fulfilling the terms of the surrender by obtaining the $80 per acre
purchaseprice from the Soldier Settlement Board on behalf of the Band. Thisargument distortsthe
reality of the situation and attempts to gloss over the fact that Agent Byrne exercised complete
control over the negotiation of the purchase price with the Board and that he did not consult with the
Sumas Band or inform it that the land might be worth more than the $80 per acre agreed to by Mr
Stacey and him.

In our view, the case law clearly establishes that the Department of Indian Affairs owed a
fiduciary duty to the Sumas Band once it undertook to act in the best interests of the Band in the
negotiation of the purchase pricewith the Soldier Settlement Board. While we are aware of Justice
McLachlin’s comment in Apsassin that the measure of control that Indian bands exercise over the
decision to surrender negates the contention that the Crown has a duty to decide for a band where
its best interests lie the same reasoning does not apply to the present situation becausethere was a
unilateral undertaking by Indian Affars to enter into negotiations with the Board on the purchase
pricefor the reservefor the benefit of the Band. Therefore, whileit can be said that the SumasBand
retained control over its decision whether to surrender the reserve, the determination of purchase
priceand the negotiationswith the Board were | eft solely to the discretion of Agent Byrne, who acted
on behalf of the Band.

4 Government of Canada’ s Written Submissions, April 23,1996, p. 32.
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Support for this conclusion can be found in Guerin, where Dickson J described the source
of the Crown'’ s fiduciary obligation in these terms:

It istrue that the sui generisinterest that the Indians have in the land is personal in
the sense that it cannot be transferred to a granteg but it is also true . . . that the
interest gives rise upon surrender to adistinctive fiduciary obligation on the part of
the Crown todeal with theland for the benefit of the surrendering Indians. These two
aspectsof Indian title go together, since the Crown’ s original purposein declaring
theIndians' interest to beinalienable otherwise than to the Crown was to fecilitate
the Crown’s ability torepresent the Indans in dealings with third parties.**

Likewise, it will berecalled from Apsassinthat fiduciary obligations can arise on thefactswhere one
party possesses a power or discretion to act solely for the benefit of a party who is peculiarly
vulnerable.*”®

Alsoin Kruger v. The Queen,** the Federal Court of Appeal considered whether the Crown
owed any fiduciary obligations to the Penticton Indian Band in a situation where a portion of the
band’ s reserve was expropriated by the Department of Transport for an airport. The Crown chose
to exercise its expropriation authority rather than obtain a surrender from the band because no
agreement could be reached over the proper amount of compensation that should be paid to theband
for the lands taken. Writing for the majority of the Court, UrieJ recognized that Guerin dealt only
withthe Crown’ sobligationsin aspecific context —namely, the surrender of Indian landson certain
terms that were changed by the Crown without consultation or approval by the Indians — but

nevertheless found that the Crown owed afiduciary duty to the band:

When the Crown expropriated reserve lands, being Parcels A and B, there would
appear to have been crested the same kind of fiduciary obligation, vis-avis the
Indians, aswould have been created if their lands had been surrendered. The precise
obligation in thiscasewasto ensurethat the I ndianswer e properly compensated for

142 Guerin, [1985] 1 CNLR 120 at 131-32 and 136.

143 In Apsassin, [1996] 2 CNLR 25 at 40, McLachlin J states: “Generally speaking, afiduciary
obligation arises where one person possesses unilateral pow er or discretion on a matter affecting a second ‘peculiarly
vulnerable’ person. . .. Thevulnerable party isin the power of the party possessing the power or discretion, who is
in turn obligated to exercise that power or discretion solely for the benefit of the vulnerable party.” Also see Frame
v. Smith (1987), 42 DLR (4th) 81 (SCC).

144 Kruger v. The Queen, [1985] 3 CNLR 15 (Fed. CA).
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the loss of their lands as part of the obligation to deal with the land for the benefit
of the Indians, just asin the Guerin case, the obligation wasto ensure that the terms
of the lease werethose agreed to by the Indians as part of the general obligation to
them to ensurethat the surrendered lands be dedt with for their use and benefit. How
they ensured that lieswithin the Crown’ sdiscretion asafiduciary and so long asthe
discretionisexercised honestly, prudently and for the benefit of thel ndianstherecan
be no breach of duty.**

This decision is significant for at leas two reasons. First, it suggests tha the Crown has a
general fiduciary duty by virtue of itsroleasintermediary between Indians and third partiesto take
reasonablestepsto ensure that proper compensation is paidfor the loss of Indian lands. Second, the
Court stated that the proper standard of conduct required of the Crown is not necessarily one of
undivided loyalty, but one that requires it to exercise its discretion honestly, prudently, and for the
benefit of thelndians. Thus, theKruger and Apsassin decisions both suggest that the proper standard
of conduct required of afiduciary under these circumstancesis “that of aman of ordinary prudence
in managing his own affairs.” 4

When all the circumstances regarding the valuation of IR 7 and the deermination of the
purchase price are considered, it is apparent that Indien Affairs unilateally undertook to act on
behalf of the Band in discussions with the Soldier Settlement Board and that it had a corresponding
duty to the Band to exercise that power or discretion with loyalty and care. It makes no difference
in the present case that Indian Affairs determined the purchase price before the surrender of the
reserve because the facts confirm that Agent Byrne assumed compl ete cortrol over discussionswith
the Board and that he was instructed to “ cooperate with Mr. Stacey in arriving at afair valuation for
this reserve” before discussing the prospect of a surrender with the Band.* In this sense, Agent

Byrne was in a position to exercise power or discretion in determining the value of the Band’'s

148 Kruger v. The Queen, [1985] 3 CNLR 15at 41 (Fed. CA).

146 In Apsassin, [1996] 2 CNLR 25 at 60, Justice McLachlin stated that in the circumstances of that
case the “duty on the Crown as fiduciary was ‘that of aman of ordinary prudence in managing his own affairs’: Fales
v. Canada Permanent Trust Co., [1977] 2 SCR 302 at 315.”

147 D.C. Scott, Deputy Superintendent General of Indian Affairs, to W.J. Black, Chairman, SSB, April
25,1919, NA, RG 10, vol. 7535, file 26153-1, reel C-14808 (ICC Documents, p. 208); and W .J Black to D.C. Scott,
April 26, 1919, NA, RG 10, vol. 7535, file 26153-1, reel C-14808 (ICC Documents, p. 213).
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reserve, and the exercise of this power or discretion would, and did, affect the legal and practicd
interests of the Band. Accordingly, there can be no doubt that the Crown had afiduciary duty to
protect the best interests of the Band by taking reasonable steps to ensure that the Sumas Band
received fair value for the lands it was being asked to surrender.

Didthe Department of Indian Affairs, then, dischargeitsfiduciary duty to the Band by acting
in areasonable and prudent manner to ensure that the Sumas Band received fair compensation for
theland surrendered in IR 7? Although each case must be judged on its own merits, it isworthwhile
to compare the present case with the facts and circumstances in Apsassin and Kruger to determine
whether the Crown discharged its fiduciary duties to the Sumas Band.

In Apsassin, the Court considered whether the Crown breached afiduciary obligationto the
Beaver Indian Band for selling thereserve lands for less than market value. The facts were that the
band agreed to surrender its reserve to the Crown to allow the valuable agricultural land to be
distributed under the Veterans' Land Act to returning solders. The terms of the surrender gave the
Department of Indian Affairs the discretion to sell or lease the lands on such terms as Canada
deemed most conduciveto the welfare of the band. Negotiations ensued between the Department of
Indian Affairs(DIA) andthe Director of theVeterans Land Ac (DVLA), whose officialsagreedthat
the land would be sold en bloc for $70,000. In the course of these negotiations, DIA obtained an
appraisd that valued the land at approximately $93,160, while appraisals done by the DVLA
suggested alower value. The trial judge held that the Crown breached its fiduciary duty by selling
the lands at under vaue, because it sald the lands for less than the value suggested by DIA’s own
appraisers. Thetria judge stated:

The defendant had aduty to convince the Court that it could not reasonably have
expected to obtain abetter price. There wasno evidence astowhat other offerswere
sought and what efforts were made to obtain a better price el sewhere. Since the onus
of establishing that a fair price was in fact obtained in March 1948 has nat been
discharged by the defendant, | find that the latter was quilty of a breach of its
fiduciary duty towards the plaintiffsin that regard.'*®

148 Apsassin, [1988] 14 FTR 161, 1 CNLR 73 at 139 (TD).
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In the appeal before the Supreme Court, McLachlin J concluded that thetrial judge erredin
finding that the Crown breached its fiduciary duty by selling the land for $70,000. In light of the
similarities between the Apsassin case and this inquiry, it is worthwhile to set out Justice
McLachlin’sanalysis in some detail to identify the relevant factorsinvolved in a determination of

thisissue:

Thetria judge wascorrect i nfinding that afiduciary involvedin self-dealing,
i.e. inaconflict of interest, bears the onus of demonstratingthat its personal interest
did not benefit from its fiduciary powers: J.C. Shepherd, The Law of Fiduciaries
(1981), at pp. 157-159; and A.H. Oosterhoof: Text, Cases and Commentary on the
Law of Trusts (4th ed. 1992). The Crown, facing conflicting political pressuresin
favour of preserving the land for the Band on the one hand, and making it avalable
for distribution to veterans on the other, may be argued to have been in a position of
conflict of interest.

More problematic is the trial judge’s conclusion that the Crown failed to
discharge the onus of showing the price of $70,000 to bereasonable. WhiletheDIA
received ahigher appraisal, therewere al so appraisalsgiving lower valueto the land.
Infact, there appears to have been no aternate market for the land at the time, which
might beexpected to makeaccurate appraisal difficult. Theevidencereveal stheprice
was arrived at after a course of negotiations conducted at arm’ s length between the
DIA and DVLA.

Thisevidence does not appear to support thetrial judge’ s conclusion that the
Crown was in breach of its fiduciary obligation to sell the land at afair value. In
finding a breach despitethis evidence, the trial judge misconstrued the effect of the
onus on the Crown. The Crown adduced evidence showing that the sale price lay
within arange established by the appraisals. This raised a prima facie case that the
salewasreasonable Theonusthen shifted to the Bandstoshow it was unreasonabl e.
The Bands did not adduce such evidence. On this state of the record, a presumption
of breach of the Crown’s fiduciary duty to exact afair price cannot be based on a
failureto discharge theonus upon it. | natethat the trial judge made no finding asto
the true value of the property, nor any finding that it was significantly greater than
$70,000, deferring this to the stage of the assessment of damages.*°

The Kruger case also dealt with similar issues with regard to the valuation of Indian lands
and negotiations between two federal departments with competing interests. As mentioned earlier,

the factsin Kruger dealt with the expropriation of two parcels of land within areserve set asidefor

149 Apsassin, [1996] 2 CNLR 25 at 45-46 (SCC).
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the use and benefit of the Penticton Indian Band in 1938. L ater that same year, the Municipality of
Penticton proposed to lease 72.56 acres of land (Parcel A) at $6.50 per acre per aanum for
construction of amunicipal airport. When the Department of Transport (Transport) becameinvolved,
it increased the area required for the airport to 153.8 acres, but did not approve the lease
arrangements preferring instead to acquire the land outright. Negotiations proceeded between
Transport and the Indian AffairsBranch (IAB) which acted on behalf of the Band. In July 1940, the
Indian Agent advised that the Indians were prepared to surrender the land for lease at $10 per acre
per annum for a period of 10 years. The Indians requested this amount because most of the band’s
hay lands and meadows used for agricultural operations would be taken. Although the Indian
Commissioner for British Columbiathought that the rent was not “ excessive,” Transport disagreed
and decided to expropriate, offering $100 per acre as compensation for the lands to be taken.

When thisamount wasrefused by the band, Transport wasgranted authority by federal Order
in Council (OIC) to expropriate the land on condition that negotiations continue with the band to
determine the amount of compensation to be paid for the lands. The payment of $115 per acre was
later authorized by OIC, which stated that the Indians agreed to accept the figure of $17,687. The
expropriation became effective on February 4, 1941, and compensation was paidto and received by
the band in March and April 1941.

Parcel B involved an additional 120 acres requested by the Department of National Defence
for “an emergency landing field for the West Coast defense system.” When Transport advised the
|AB that the lands were required, the Indian Agent was instructed to discuss the matter with the
Penticton Band and to cooperate as fully as possible with Transport, which later commenced work
on the reserve before the land had been sold, leased, or expropriated. The band asked how much
compensation it would receive, and objected to Transport’s taking possession of the lands before
payment. Negotiations continued and, by May 1943, Transport had two independent apprasals,
which valued the land at $6,831.10 and $6,810.60, respectively. An independent appraisal done by
the IAB estimated the value at $16,958.75, but thisfigure was a so not accepted by the band which
instead sought approximately $25,000 in compensation. When Transport stated that thisexpenditure
could not bejustified, another OIC authorized the expropriation of Parcel B. The expropriation was
completed in February 1944.



Sumas Indian Band Inquiry — 1919 Surrender of Sumas IR 7 67

An offer of interim compensation wasrefused by the band in May 1944. After protracted
negotiations and discussions among members of the band whether they should go to court to
determinetheissue of compensation, the Indian Agent reportedin January 1946 that theband agreed
to accept a settlement of $15,000, to be paid immediately to avoid litigation. The Deputy Minister
of Transport advised the IAB that the offer of settlement was accepted. Although the land had
already been expropriated, Agent Barber was instructed to meet with the Indians and to obtaintheir
consent to the surrender of Parcel B. The band consented, but expressed concern that it was being
asked to surrender the land when the land had already been taken through expropri aion. The OIC
approving the surrender stated that compensation was negotiated and was considered to be “fair and
reasonable.” The compensation was paid to and accepted by the band in March and April 1946.

On the question whether the lands were sold at under value Urie JA (Stone JA concurring)
found that there was no breach of fiduciary obligation by the Crown based on an alleged conflict
between the two Crown departments for the fdlowing reasons first, Department of Indian Affairs
officials were articulate spokespersons for the band's interests, and, in fact, their forceful
representations influenced the Department of Transport since the latter agreed to increase the
compensation offered to and accepted by theband; second, Crown officialswerewell aware of their
obligations to the band and discharged them to the best of their abilities; and, third, the band failed
to discharge the onus of establishing, on a prima facie basis, that Indian Affairs officials had not
disclosed sufficient information to the band.™ Justice Urie held that, while the payments made to
the band were a compromise, the band had independent legal advice; it wasaware that it had other
options, such as proceeding to Exchequer Court; and the “payments wer e for sums which could be
substantiated by the independent valuations received by both parties and which were determined
after extensive negotiations and forceful representations on the Indians behalf. . . ."**

In view of the caselaw, and taking into account the particular facts in this claim, we have
serious reservations about whether the Crown fulfilled itsfiduciary obligationsto the Sumas Band.

Specifically, the manner in which the purchase price was determined between Indian Agent Byrne

150 Kruger v. The Queen, [1985] 3 CNLR 15, at 653.

15 Kruger v. The Queen, [1985] 3 CNLR 15 at 654. Emphasis added.
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and Mr Stacey raises doubts whether the $80 per acre agreed to between Indian Affairs and the
Soldier Settlement Board represents fair market value for IR 7. In our view, the following factors
confirm that the Department of Indian Affairs did not exercise its discretion in a reasonable and
prudent manner when it agreed to the purchase price of $80 per acre for IR 7.

First, the Crown was arguably in a conflict of interest because the Department of Indian
Affairs was under an obligation to ensure tha the Band recaved fair compensation for its land,
whereas the Soldier Settlement Board was interested in obtaining the land for returning soldiers at
the lowest price possible. In aHouse of Commons debate on the Soldier Settlement Act on June 23,
1919, Mr Meighen made it clear that the primary concern of the Crown was to promote the
settlement of returning soldierson good agricultural land to be purchased by the Board at reasonable

prices.

We first of all took the ground that the principle that should govern us
throughout was the welfare of the Soldiers. First, we held that it was no assistance
to asoldier to place him upon land upon which he was not likely to succeed, and no
assistanceto place him on good land at areasonable price unless he were aman who
was likely to succeed at that occupation [agriculture].*?

In order to carry out the broad objective of the Act, it was in the Board' s interests to purchase the
land for aslow a price as possible. Obviously, the Board’ s objective runscounter to the competing
duty of the Department of Indian Affairsto obtain fair compensationfor the reserve on behalf of the
Band.

Second, there is absolutely no evidence to suggest that Agent Byrne or any other
departmental official acted as “articulate spokespersons’ for the Band or atempted in any way to
obtainahigher pricefor thereserve than the $80 per acreagreed to by Agent Byrne. Onthecontrary,

Agent Byrne was instructed to cooperate with the Soldier Settlement Board’ s representative, Mr

152 Canada, House of Commons, Debates, June 23, 1919, 3850. The fact that the Soldier Settlement

Board was interested in keeping its costs as low as possible is also obvious when one considers the provisions of the
Soldier Settlement Act, 1919, 9-10 George V, c. 71 (Joint Book of Authorities, tab 16). Section 7 provided that the
Board may purchase lands by agreement to fulfil the purposes of the Act at “reasonable” prices, but section 12 was
clear that the“valuation of any land purchased or proposed to be purchase by the Board, whether by agreement or
compulsorily, shall not be enhanced merely because its value has, by reason or in consequence of settlement or
settlement operations . . . become enhanced.” N aturally, this provision would have atendency to lower land values to
assistthe Board infulfilling its mandate of settling soldiers on good agricultural land.
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Stacey, who was also aMember of Parliament. Undoubtedly, Agent Byrne felt obliged to carry out
these instructions, and that is precisely what he did. Even though Agent Byrne knew that local
settlers might pay up to $100 per acrefor the reserve he agreed to $80 per acre, and there is no
evidence that he made any counter-offersto obtain a higher price that was more consonant with his
own estimates of thereserve’ svalue. That therewerenoreal arm’ s-length negotiationsat all ismade
clear by Mr Stacey’ sreport to the Board, which states that he would have been prepared to offer up
to $85 per acre for the land, but was able to secure Agent Byrne's agreement to $80 per acre.™>
Surely, areasonableand prudent person managing hisor her own affairswould have done something
more to ensure that afair price was paid for the land.

Third, it does not appear that Indian Affairs was even dert to its duty to protect the Band's
interestsin the discussions with the Soldier Settlement Board. This duty arose not only by virtue of
the Crown’s protective role as intermediary in the surrender process but also as a result of the
unilateral undertaking by Indian Affarsto negotiatethe purchase price. Under thesecircumstances,
the Sumas Band was peculiarly vulnerable to the Crown’s exercise of discretion during the
negotiation process. Canada, however, asserted that “members of the Band were independently
minded and very capable of making their own decisions and negotiating in favour of their own
interests.” In support of this assertion, Canada pointed to the Band’ s involvement in negotiating a
deal for the sale of the timber in 1917 on condition that it would receive $1.50 per cord to cut bolts
at the stump and $3.00 per cord for delivery to acertain point. Although we acknowledge the active
involvement of the Band in negotiating this deal, we think Canada has overstated the case for two

reasons:

1 The fact that Indian Affairs felt obliged to intervene in the same deal and to convince the
Band not to sell its timber for the lower of two offers made by Mr. Devoy and Mr.
Whiteside™ serves only to confirm the Band's lack of sophistication and vulnerability in
such transactiors.

153 Major E.J. Ashton, Commissioner, SSB, to W.J. Black, Chairman, SSB, July 3, 1919, no file

reference available (ICC Documents, p. 222).
154 See Peter Byrne, Indian Agent, to D.C. Scott, Deputy Superintendent General of Indian Affairs,
January 5, 1917, NA, RG 10, vol. 7330, vile 987/20-7-30-6, reel C-13519 (ICC Documents, pp. 144-45).
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2 Although it is reasonable to suggest that members of the Band might have had some
understanding of labour markets and the wagesto be paid for cutting and haulingtimber, it
strains credibility to suggest that the Band would have had anyreal understanding of thereal
estate market for agricultural land, since it was not actively faming and, indeed, was
prohibited by the Indian Act from selling its land without the Crown'’s intervention in the
transaction. The Band’s relaive lack of education and sophistication with respect to land
matters made it peculiarly vulnerable to the exercise of the Crown’s discretion in the
circumstances.

Fourth, although Agent Byrnewas aware that theland might be worth $100 per acre, hetook
no steps to obtain an independent valuation or assessment to confirm what the market value of the
land actually was. Nor isthere any evidenceto suggest that @ther he or Mr Stacey were qualified to
make this valuation on their own. Even if this were the case, we would nevertheless have concerns
about the independence of their opinions given the competing considerations of Indian Affairsand
the Soldier Settlement Board, both of which operate as agents of the federal Crown. It isimportant
to observe that in both the Apsassin and the Kruger decisions, the Department of Indian Affairs at
least went to the troubl e of obtaining independent land valuationsto assist it in obtaining fair market
valueon behalf of theIndians. Such a step would have been eminently reasonabl e given the apparent
conflict of interest that existed. Thisisnot a case where the Crown can assert that the price agreed
to fell withinarange of values established by independent valuations of theland taken at the time,
since no valuations were obtained. The Apsassin case can be further distinguished on the basi s that
therewasan alternativemarket for theland at thetime, sincelocal settlerswere apparently interested
in the land, which was reputed to have good soil .**°

Fifth, there is no evidence to suggest that Agent Byrne eve informed the Band that it might
be ableto obtain ahigher pricethan $80 per acrefor thereserve. In fact, it isclear from departmental

correspondence that Agent Byrne made a deliberate decision to withhold this information from the

155 With respect to the valuation of IR 7, it is also noteworthy to point out that the Soldier Settlement

Act, 1919, defines “Agriculture land” as “adaptable for agricultural purposesand the value whereof for any other
purpose is not greater than its value for agricultural purposes.” This raises questions whether the Soldier Settlement
Board valued IR 7 only forits agricultural potential or whether Mr. Stacey took into account other potential uses of
the land aside from the dominant purpose for which it was required by the Board. If IR 7 was valued only for
agricultural purposes, further research should be conducted to determine whether there was merchantable timber on
the land and, if so, whether this timber was factored into the valuation as a potential source of revenue or,
alternatively, as a cost of clearing the land.
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Band until he and Mr Stacey had come to an agreement on the valuation. In a letter to Duncan
Campbell Scott on June4, 1919, Agent Byrne stated: “ At thetime of myvisit | informed Mr. Stacey
that | was endeavouring to obtain the consent of the Indians to the surrender of this land, and we
decided not to report on the question of valuation, until the consent of the Indians, was if possble
obtained.”**® In our view, it was quite improper for Agent Byrne to betray the trust and confidence
of the Band by deliberately withhol ding important information about the potential value of the land
and the manner in which he and Mr Stacey determined the purchaseprice. The evidencein this case
isthat the Band was never informed that $80 per acre might belessthan fair market value, andit can
not be said that the Band provided afull and informed consent to this purchase price, since it was
deliberately kept in the dark by Mr Byrne. This was a decison that was made by Agent Byrne
without consultation from the Band and without its full and informed consert.

Sixth, the Band did not haveindependent legal or expert advice on thevalue of theland, and
thereis no evidence that it was informed of what its options were if it chose not to accept the $80
per acre offered by the Soldier Settlement Board. Although we do not intend to suggest that
independent legal or technical advice is always required for the Crown to discharge its fiduciary
dutiestowards an Indian band, it can be an important factor in determining whether or not the band
provided afull and informed consent to asurrender or some transaction entered into with the Crown
or athird party.

In summary, then, wemust conclude that the Crown wasfaced with competing interests, but
that it failed to reconcile those interests in accordance with the standard required of afiduciary. The
Department of Indian Affairsowed afiduciary duty to the Sumas Band toensure that it wasproperly
compensated for the loss of its lands, and the Crown failed to execise its discretion in this
transaction in a reasonable and prudent manner for the benefit of the Band.

Although it is clear that Indian Affairs did not act in a reasonable manner during the
negotiation process with the Soldier Settlement Board, thisis not sufficient to establish abreach of
fiduciary obligation because it has not been proven that the Band suffered any damages; in other

words, it remainsto be determined whether the land, in fact, was worth more than the $80 per acre

156 Peter Byrne, Indian Agent, to D.C. Scott, Deputy Superintendent Generd of Indian Affairs, June4,

1919, NA, RG 10, vol. 7535, file 26153-1, reel C-14808 (ICC Documents, p. 219).
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purchase price If $80 per acre was the fair market value of the land in 1919, it cannot be said that
the Band suffered any damages. If, however, the purchase price of $80 per acre was lower than the
actual fair market val ue of theland, the d screpancy between these two figureswould provideavalid
basisfor aclam to compensation under the Specific Claims Policy.

The question, then, ishow much was the land worth? Canada submitted that the subsequent
selling prices of the lands, which were subdivided and sold to civilians between 1927 and 1930,
suggeststhat the $80 per acre paid by the Soldier Settlement Board in 1919 represented fair market
value for the lands. Canada pointed to evidence to suggest that there were varying opinions before
the surrender with regard to the value of thereserve and that most of the land sold for between $30
and $75 per acre, with only 17.31 acres of the total being sold for the highest price of $125 per
acre Table 1 confirms that the average sale price for the 145.08 acres sold amounted to $81.81
per acre.

We are aso cognizant of the fact that there were other valuations of the land before and
around the time of surrender which confuse the matter even further. For instance, Agent Byrne
assessed the value of the lands at $13,000 (including $1000 in improvements) in 1916, a sum that
amountsto $81.25 per acre for 160 acres of land.*® After the surrender, Commissioner Ashton for
the Soldier Settlement Board wrote to Mr Stacey on December 15, 1920, advising that Board
inspectors appraised the value of the reserve at $50 per acre because it was “totally uncleared
land.”**°

Although Canadais correct that the evidence about the subsequent selling prices of theland
is equivocal, we are not completely satisfied that the subsequent sale prices of the land provide
reliable evidence of fair market value, since the scheme of the Soldier Settlement Act required that
the Board sell Iands only for the amount that it cost the Board to acquire it. That is, the Board was

157 Government of Canada’ s Written Submissions, April 23,1996, p. 19.

158 Peter Byrne, Indian A gent, to C.N. Gibbons, Secretary, Royal Commission on Indian Affairs,
Victoria, BC, January 19, 1916, no file reference available (ICC Documents, p. 92).

159 Major E.J. Ashton, Commissoner, SSB, to F.B. Stacey, Member of Parliament, December 15,
1920, no file reference available (ICC Documents, p. 313).
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generally not allowed to sell land at a profit even if it was worth more than the Board had paid for
it. Section 16 of the Soldier Settlement Act stated that the Board may sell lands acquired by it to
settlers on the condition that “the sale price shall be the cost of the parcel to the Board” or, in the
case of land that was acquired by the Board as part of alarger parcel, the sale price shall be based
on “the same proportion of the cost of the entire parcel or parcels so acquired. . . ."**° Section 17(2)
provided that both the cost of the land and the cost of improvements, if any, shall beconsidered in
determining the sale price. If the Board determined that the land could not or should not be sold at
cost, section 21 stated that the Board could report to the Minister and obtain approval from the
Governor in Council to sell landsit had acquired for soldier settlement at any price other thanit had
originally paid. Therefore, if the Board pad $80 per acre to acquire IR 7, the Act required that the
Board could not sell it for more than $80 per acre, whether or not the land was worth much more,
unless the Governor in Council authorized the sale on other terms.

Another reason why we are not entirely satisfied that $80 per acre wasfair compensation for
the land is because it is unclear from the evidence whether IR 7 had any merchantable timber
remaining on theland at the time of its saleto third parties. If valuable timber was transferred to the
Soldier Settlement Board with theland, it standsto reason that the timber should have been reflected
inthe sale price of the land negotiaed in 1919. Again, this approach isconsistent with thefiduciary
duty of Indian Affairs to exercise its discretion “honestly, prudently and for the benefit of the
Indians.”

The evidence does confirm that there was still sometimber on theland in 1919 which would
have to be cleared beore farming gperations could commence, but it is not clear whether al
merchantabletimber had been harvested and sold to Mr Devoy in the three-year period leading to
the surrender. The existence of any merchantable timber on IR 7 is an important factor in
determining the value of the reserve. The question iswhether the timber on theland in 1919 had any
value, or whether it was simply a potential clearing cost to beincurred by the Soldier Settlement
Board or the settler who purchased the land. Since no evidence was put before us on whether any
merchantable timber remained on the land in 1919 (which the Band could have sold or used if it

160 Soldier Settlement Act, 1919, 9-10 George V, c. 71.
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remained in possession of the reserve), it is questionable whether $80 per acre represented the true
market value of the land, since both the agricultural potential of the land and the value of any
merchantabl e timber should have been taken into acoount.

Sincethe Crown did not take any stepsin 1919 to obtain independent val uations of theland,
as had been donein Apsassin and Kruger where the courts determined that the appropriate standard
of conduct was “that of a man of ordinary prudence in managing his own affairs,” we are not
satisfied that the Sumas Band necessarily received fair compensation for the surrender of IR 7. As
we have stated above, we believethat the Band has established that the Crown owed afiduciary duty
to ensure that the Band was properly compensated for theloss of itslands, and that the Crown failed
to exerciseitsdiscretion in thistransaction in areasonable and prudent manner for the benefit of the
Band.

Inthefinal analysis, the Commission does not have sufficient evidence beforeit onthevalue
of IR 7in 1919 to be able to resolve the essential factual question, namely, did the Band suffer any
damage? We therefore recommend that Canada and the Sumas Band conduct joint research to
determine whether the $80 per acre paid by the Soldier Settlement Board represented fair market
value in 1919 having regard to the various considerati ons we have i dentified i n this report. If the
studies confirm that the fair market value was higher than the $80 per acre obtained by the Band, it
isour view that the Band isentitled to be compensated for any such di screpancy. Any compensation

owed to the Band would be a matter of negotiation between the parties.

Issue 2(A)  UNDUE INFLUENCE AND DURESS
Did the Crown or itsagentsexer ciseundueinfluence/duressover the membe sof theBand in

order to obtain the surrender?

In our review of this claim, we have determined that the common law doctrines of undue influence
and duress, which typically arisein dealing with the sufficiency of consentin contractual situations,
do not strictly apply when considering whether there has been avalid surrender under the terms of

the Indian Act. That is not to say, however, that these concepts do not have any relevance to the
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guestion whether the Crown has breached its fiduciary obligations towards the Band as aresult of
the manner in which the surrender was obtained.

This point was made by Killeen Jin Chippewas of Kettle and Sony Point v. Canada,*®
whereherefused toapply contract principlesto determinethevalidity of a1927 surrender of reserve
lands. With resped to the doctrine of unconscionability, for example, he nated as follows:

Unconscionability isan equity doctrinewhich addressesthefairnessof abargain. . .
the existence of afar bargain is not a condition precedent to the exercise of the
surrender under s. 49 of the Act or to the acceptance of a surrender by the Governor
in Council thereunder. Any finding of unconscionabl e conduct under the facts of this
case cannot affect the validity of the Order in Council; rather such a finding or
findings must surely go to the Band' s other claimfor breach of fiduciary duty.

Itisdangerousto attempt to inject doctrines of the common law or equity into
a situation where the Royal Proclamation and the Indian Act have created a unique
regime for the protection of the Indian peoples. As| have said above, the best that
can be said about the concept of unconscionability, for this caseisthat it may provide
some aid or comfort for the band on the questi on of fiduciary duty.'®?

Killeen J sremarks concerning the applicability of the doctrine of economic duresswere of

asimilar tenor:

Asl havesaid, economic duressis acontract doctrine which will, in appropriate but
carefully circumscribed circumstances, avoid acontract obligation. . . Thisdoctrine
cannot apply to this case because there is no contract present to which it may be
logically applied. As | have dready said, the Band is claiming the benefit of the
doctrine but the Band was not a direct party to any contract which would attract the
doctrine. Thereisnowarrant for injecting anarrow contract doctrineintheinterstices
of the Indian Act.'®

At the Court of Appeal, Laskin JA similarly concluded:

... what then of the cash payments, which, in the words of the motions judge, had
“an odour of moral failure about them”? In my view, thereis no evidence to suggest

161 Chippewas of Kettle and Stony Point v. Canada (1995), 24 OR (3d) 654 (Gen. Div.).
162 Chippewas of Kettle and Stony Point v. Canada (1995), 24 OR (3d) 654 at 698 (Gen. Div.).
Emphasis added.

163 Chippewas of Kettle and Stony Point v. Canada (1995), 24 OR (3d) 654 at 699 (Gen. Div).
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that these cash payments, in the words of McLadhlin J., vitiated the “true consent”
or the*freeand informed consent” of the Band or, inthewords of Gonthier J., “ made
it unsafe to rely on the Band’'s understanding and intention.” In keeping with
Apsassin, thedecision of the Band to sell should behonoured. Therefore, likeKilleen
J., | am satisfied that thereis no genuineissue for trial on whether the cash payments
invalidated the surrender. |1 would dismiss the Band’ s second ground of appeal.

| add, however, that the cash payments or alleged “ bribe” and consequent
exploitation or “ tainted dealings’ may afford grounds for the Band to make out a
case of breach of fiduciary duty against the Crown. As the parties have recognized,
thisisanissuefor trid. The samemay be said of the Band’ s contention that the sale
to Crawford was improvident, he having immediately “flipped” the land for nearly
three times the purchase price. . . .**

Recent caselaw therefore suggeststhat the concepts of undueinfluence and economic duress
cannot be read into the four corners of the Indian Act which set out special procedural requirements
governing the surrender of Indian reserve lands. Thus, wherethere has been technical compliance
with the surrender provisions of the Indian Act, it follows that the Indian interest in the reserve has
been extinguished by operation of the statute. It is, neverthdess, relevant to consider whether the
Crown procured the surrender in a manner that violated its trustlike responsibilities owed to the
band, even though the surrender is valid in a technical sense since it complied with the surrender
provisions of the Indian Act.

Theissue of Crown conduct has been explared in the context of determining whether or not
the Sumas Band provided its free and informed consent to the surrender of IR 7. Given our
conclusion that there was no evidence of tainted dealings on the part of the Crown which makes it
unsafeto rely on the surrender as an expression of the Sumas Band’ s understanding and intention,
it isnot necessary to review again those same factsin any condderable detail to determine whether
the Crown’ s conduct amountsto undue influence or duress. Aswe stated above, there was no direct
evidence that the Crown applied any undue influence or duress on the Sumas Band in the process
leading up to the surrender of IR 7. Although the evidence doesindicate that the Crown was unable
to secure a surrender the first time it approached the Band and was persistent in its endeavour to

alienatethe reserve lands from the Band, there is no warrant for concluding that any of this conduct

164 Chippewas of Kettle and Stony Point v. Canada (1997), 31 OR (3d) 97 at 106 (CA). Emphasis
added.
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amounted to “undue” influence or pressureon the Band to surrender itsland. At the end of theday,
the Band was free to make the decision and the case law requires that we respect and honour the
decisions of the Band unlessthere is evidence of tainted dealings with Crown officials which make

it unsafe to rely on the Band’' s decision as a true expression of its understanding and intention.

| ssUE 2(B) ADVANCE ON THE PURCHASE PRICE FOR DISTRIBUTION TO BAND MEMBERS
Is the Crown’s recdpt of an advance on the purchase price of reserve land prior to the

completion of the surrender contrary to the provisions of the Indian Act?

This issue involves the interpretation to be placed on section 89(1) of the 1906 Indian Act.’® By
amendment to the 1906 Indian Act, Parliament authorized payment of up to 50 per cent of the
proceeds from the sale of surrendered landsto be distributed to the Indians at the time of surrender.
The previous version of the Indian Act allowed a maximum per capita distribution of only 10 per

cent of the sale proceeds to the band. Section 89(1) dates, in part:

With the exception of such sum not exceeding fifty per centum of theproceeds of any
land, and not exceeding ten per centum of the proceeds of any timber or other

property, asisagreed at the time of surrender to be paid to the membersof the band
interested therein . . .

Counsel for the Sumas Band submitted that Indian Affairs officials violated section 89(1)
when they decided for themselves that an advance on purchase funds would be required to induce
the Band into surrenderi ng IR 7. M ore speci ficdly, it was argued that section 89(1) “ does not permit
the Department of Indian Affairsto unilaterally decide that an advance on purchase funds should be
provided to Band members. The terms of this provision are designed to prevent an advance of funds
being used as aninducement to Band memberstoagreetoasurrender.”**® Canada, however, submits

that rather than preventing the Crown from using the proceeds of sale as an inducement to Band

165 As amended by SC 1906, c. 20, s. 1.

166 Sumas Band’ sWritten Submissions April 16, 1996, p. 20.



78 Indian Claims Commission

membersto agreeto asurrender, thisamendment was passed specifically to provide the Crownwith

this power.*®

When the proposed amendment was debated in the House of Commons on June 15, 1906,
Frank Oliver, then Minister of the Interior and Superintendent General of Indian Affairs, was quite
candid in explaining the underlying rationale for the amendment:

ThisBill containsonly one section and has only oneabject. It issimply to change the
amount of the immediate and direct payment that may be made to Indians upon the
surrender of their lands. At the present time Indianson surrendering their lands are
only entitled to receiveten per cent of the purchase priceeither in cash or other value.
Thiswefind, in practice, isvery little inducement to them to deal for their lands and
we find that there is a very considerable difficulty in securing their assent to any
surrender. Some weeks ago, when the House was considering the estimates of the
Indian Department, it was brought to the atention of the House by severd members,
especialy from the Northwest, that there was a great and pressing need of effort
being made to securethe utilization of the large areas of land held by Indiansin their
reserves without these reserves being of any vaue to the Indians and being a
detriment to the settlers and to the prosperity and progress of the surrounding
country.

We do not wish to advance fifty per cent of the purchase price unlesswe have to do
soin order to procure asale of theland. Werecognizethat it isvery much better that
the Indians should have the money in fund and only receive the interest from year to
year. But whereit isvery desirablein theinterest of agrowing town, forinstance, to
securelandsfor the purpose of cultivation, and to removethe Indiansfrom them, the
urgency of the case must to some extent govem the action of the department.'®®

There can be no doubt tha this provision was intended to have aspecific effect, namely, to give

Crown officials the authority to offer a greater incentive to bands to surrender their reservelands.
Thefact that Parliament passed an amendment whose primary purpose wasto induce Indian

bands into surrendering the remaining lands they had as reserves in exchange for a one-time cash

payment ismorally and ethically objectionablewhen judged by today’ s standards. Neverthel ess, the

167 Government of Canada’ s Written Submissions, April 23, 1996, p. 28.

168 Canada, House of Commons, Debates, June 15, 1906, 5422 and 5434 (Frank Oliver) (ICC Exhibit
3).
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authority of the federal government to unilaterally pass such legdation in 1906 is beyond question
owing to the doctri ne of parliamentary supremacy.®

Although it isclear that Parliament had the legidlative authority to allow 50 per cent of the
surrender proceeds to be pad to band members, it is still necessary to scrutinize the circumstances
inwhich acash payment isusedin surrender cases because theabuse of thisauthority and discretion
by overzealous Crown officials can result in abreach of fiduciary duty towardstheband in question.
In the Kahkewistahaw Report, the Commission stated that it is necessary to consider whether the

Crown attempted to reconcile its competing responsibilities:

We recognize that the Crown was and is constantly faced with conflicting interests
since it has the dual and concurrent responsibilities of representing the interests of
both the general public and Indians. However, thefact that the Crown has conflicting
duties in a given case does not necessarily mean tha the Crown has breached its
fiduciary obligations to the First Nation involved. Rather it is the manner in which
the Crown managesthat conflict that determines whether the Crown hasfulfilled its
fiduciary obligations.'™

In the case of the 1907 Kahkewistahaw surrender, the Commission concluded that Indian Affairs
officialsbreached their fiduciary obligationsto theband by offering cash inducementsin themiddle
of aharsh prairie winter to people who were* particularly vulnerable because [ band] memberswere
poor, starving, illiterate, and . . . without effective leadership.”*" In that case, the cash inducement

169 Prior to the enactment of section 35(1) of the Constitution Act, 1982, which provided for
constitutional recognition and protection of “existing” aboriginal and treaty rights, the federal government had full
authority to enact legislation which extinguished or infringed upon aboriginal or treaty rights providing that there
was a clear and plan intention to do so: seeR. v. Sparrow, 1990 1 SCR 1075, [1990] 3 CNLR 160. For example, in
R. v. Horseman, [1990] 3 CNL R 95 at 105 (SCC), Cory J. held that the federal Crow n had the authority to
extinguish treaty rights to hunt for commercial purposes when it enacted the Alberta Natural Resources Transfer
Agreement, 1930:

... dlthough it might well be politically and morally unacceptable in today’s climate to take such a
step as that set out in the 1930 Agreement without consultation with and concurrence of the Native
peoples affected, nonetheless the power of the Federal Government to unilaterally make such a
modification is unquegioned and has not been challenged in this case.

170 ICC, Kahkewistahaw First Nation Report on the 1907 Reserve Land Surrender Inquiry (Ottawa,
February 1997), 108.

Re ICC, Kahkewistahaw First Nation Report on the 1907 Reserve Land Surrender Inquiry (Ottawa,
February 1997), 107.
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was an important factor which contributed to the Commission finding that the Crown did not
properly manage its fiduciary responsibilities toward the Kahkewistahaw Band.

Inview of the above, the payment of up to 50 per cent of the proceedsimmediately following
a surrender of land by a band cannot, in and of itself, be said to be unlawful or a breach of the
Crown’ sfiduciary obligations. A per capitadistribution payment could, however, amount to abreach
of the Crown'’s fiduciary duty if these payments were used by Crown offiaals to exploit or apply
undue pressure on the band to surrender itsland. Thus, theissue of exploitation or tainted deal ings
isrelevant in determining whether or not the Crown fulfilleditsfiduciary obligation concerningthese
payments.

Based on the evidence before us, however, it has not been established that there were any
tainted dealingsinvolving the Department of Indian Affairs, nor was any undue influenceor duress
applied to the Sumas Band in seeking the surrender of IR 7. Sincethe advance paymentswere lawful
and thereis no evidence of tainted dealings on the part of the Crown, we cannot find any breach of

the Crown'’ s fiduciary obligation concerning the advance on the purchase price.

| ssuE 3 ADVANCE ON THE PURCHASE PRICE BEFORE THE SURRENDER
Is the Crown’s receipt of an advance of the purchase price of reserve land prior to the
completion of thesurrender contrary totheCrown’sfiduciary obligations, if any, with regard

to the management of reserve or surrendered land?

The Sumas Band argues that the receipt of $4500 by the Department of Indian Affairs and payment
of the money to the Band immediatdy on surrender, but prior to the Governor in Council accepting
the surrender, fettered the ability of the Governor in Council to render an objective opinion
concerning the acceptability of the surrender under subsection 49(4) of the Act. The question, then,
is whether the discretion of the Governor in Council was in fact fettered because of the advance
payment on the purchase price.

As we have stated previoudly in this report and in our report on the 1907 Kahkewistahaw
Surrender, after aband has provided its consent to surrender reserve land, the Governor in Council

must also accept the surrender pursuant to subsection 49(4) of the Indian Act before there can bea
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valid surrender of reserve land in a purely technical sense. In exercising this discretion, the Crown
has a superimposed fiduciary obligation on top of the legidlative regme to prevent a foolish,
improvident, or exploitative bargain. The assessment whether or not a surrender results in an
exploitative bargain when viewed from the perspective of the Band at thetime, therefore, takesinto
account al the circumstances operating at the time the Crown takes the surrender.

Viewed in this light, the Governor in Council must refuse to consant to a surrender where
the band’ s decision was foolish, improvident, or would amount to exploitation. In arriving at this
decision, whether or not the Crown received and distributed moneys in advance of accepting the
surrender is perhaps oneindiciato be considered. Thereceipt and distribution of moneys, however,
cannot provide the sole basis on which to rest afinding that the Crown breached itsfiduciary duty
to prevent an exploitative transaction.

For reasonswe have aready discussed above, thereisinsufficient evidence to establish that
the Sumas Band's decision to surrender was foolish, improvident, or otherwise exploitative.
Therefore, we must conclude that the Governor in Council did not breach its fiduciary duty by

accepting the surrender under section 49(4) of the Indian Act.

Issue 4 FIDUCIARY OBLIGATIONSAFTER THE SURRENDER

If thesurrender isvalid:

(@ Did the Crown fulfil their fiduciary obligations to the Band subseguent to the
surrender ? and/or

(b) Did the subsequent disposition of the lands comprisng IR 7 violate the terms of the
surrender or theapplicablelegidation or constitutea breach of theCrown’sfiduciary

obligation to the Band?

The Sumas Band submitted that the Crown breached the terms of the surrender and its fiduciary

obligations to the Band in four distinct ways by

. paying compensation for improvements out of the purchase price of the
reserve without authorization;
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. reducing the purchase price of the reserve and granting the SSB a rebate
without authorization;

. failing to obtain areturn of the landsfor the Band when they were offered by
the SSB;
. allowing a disposition of the reserve lands to persons other than returning

veterans under the Soldier Settlement Act contrary to the terms of the
surrender and the Soldier Settlement Act.'"

With respect tothefirst two all egations, Canadahas of fered to negoti ate compensation under
the Specific Claims Policy for the claim relating to the reimbursement of money to the Soldier
Settlement Board out of the purchase price and has agreed to reconsider the Band's claim for
improvementspaid by the Crown out of the purchase price on receipt of the Band' s trust accounts
confirming such payments.*”® Therefore, by agreement of the parties, there arereally only two post-
surrender issues before the Commission for consideration.

Thefirst issueiswhether the Crown had astatutory or fiduciary obligation to return theland
to the Band when it was offered by the Soldier Settlement Board. The Band submitsthat the Crown
had clear knowl edge that the Band had inadequate reserve landsfor its needs. Therefore, the Crown
ought to have obtained these lands for the benefit of the Band when it became clear that the lands
were not required for returning soldiers as originally intended.

In our view, the Crown did not have an obligation to obtain these lands for the Band when
they wereoffered by the Soldier Settlement Board. The surrender document signed by the Chief and
principal men of thereserveis clear that an absolute and unqualified surrender was provided to the
Board for $80 per acre. Therewas no right of reversion in theBand, and atransfer and alienation of
title to the reserve was completed when the terms of the surrender were satisfied by payment of the
purchase price by the Board, acceptance of the advance and balance of proceeds by the Band, and
issuance of the Letters Patent to the Board. In Apsassin, Madam Justice McLachlin rejected the

argument that the Crown had a continuing fiduciary obligation, on the ground that there wasno real

12 Sumas Band’ sWritten Submissions April 16, 1996, p. 21.

13 Government of Canada’ s Written Submissions, April 23,1996, p. 32.
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transfer of lands from Indian Affairstothe Director of the Veterans' Land Act (DVLA), but merely

an administrative alocation within the Crown:

Although the transfer was fromone Crown entity toanother, it remained a transfer
and an alienation of title. First, the transfer converted the Band' s interest from a
property interest into asum of money, suggesting alienation. Second, thecontinuing
fiduciary duty proposed for the DVLA isproblematic from apractical point of view.
Any duty would have applied, at least in theory, both to the mineral rights and the
surfacerights. Each sdeto aveteran would have required the DVLA to consider not
only those matters he was entitled to consider under his Act, but sometimes
conflicting matters under the Indian Act. This would have made the sale in 1948
pointless from the DVLA’s point of view and have rendered it impossible to
administer. Moreover, it is not clear that the DVLA had any knowledge of the
fiduciary obligations which bound the DIA. Infact, the DVLA and the DIA acted at
arms length throughout, as was appropriate given the different interests they
represented and the different mandates of their statutes. In summary, the
crystallization of the property interest into a monetary sum and the practical
considerations negating a duty in theDVLA toward the Band negate the suggestion
that the 1948 transfer changed nothing and that the real alienation came later "

Although IR 7 was intended to be surrendered specifically for soldie settlement, by the time it
became known that the land would not be used for this purpose the reserve had already been
alienated. There is no evidence to suggest that the surrender was conditional upon the sale of the
lands to returning soldiers. Once the lands were transferred from the Department of Indian Affairs
to the administration and control of the Soldier Settlement Board, the former no longer had any
duties with respect to theland unlessit had an ongoing fiduciary obligation to seek the return of the
land.

In Apsassin, Justice M cL achlin established that in cases of mistake, error, or fraud on the part
of the government in the alienation of reserve lands, the Crown does have afiduciary obligation to
cancel the wrongful alienation pursuant to section 64 of the Indian Act. Whether or not the Crown
had afiduciary obligation in thiscaseto return IR 7to the Sumas Band depends on theinterpretation
placed on Apsassin. It appearsfrom that case tha what the Crown isrequired to “fix” are situations

of “inadvertent” conveyance In this casg the alienation and transfer of Sumas IR 7 cannot be

174 Apsassin, [1996] 2 CNLR 25 at 61-62. Emphasisadded.
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construed as an inadvertent surrender, since the conveyance to the Soldier Settlement Board was
intentional . Furthermore, the surrender was absolute and unconditional. Thus, the Crown did not
have a post-surrender fiduciary obligation to return the land to the Band when it was offered by the
Soldier Settlement Board.

The final issue is whether the Crown was in breach of any legidlation, the terms of the
surrender, or its fiduciary duty in acquiescing to the Board' s disposal of the land to persons other
than returning veterans. With respect to the Indian Act, section 51 states that surrendered reserve
land “ shall bemanaged, |eased and sold asthe Governor in Council directs, subject to the conditions
of the surrender and the provisions of this Part.” The evidence confirms that there was compliance
with the terms of the surrender setting the purchase price at $80 per acre and the Order in Council
dated December 1, 1919, providing for the transfer of 153.5 acres to the Soldier Settlement Board
on condition that the balance of the purchase price would be paid ontransfer of title. Therefore, the
reserve lands were disposed of in accordance with section 51 of theIndian Act.

The Band also submits that the Crown violated section 10 of the Soldier Settlement Act,
which statesthat the Board may acquire Indian lands by purchase* upon terms not inconsi stent with
those of the release or surrender,” because “the surrender stipulated that the Reserve was to be
disposed of onthebasisof 153.5 acres at aprice of $80.00 per acre.”® Although the entire purchase
price of $12,280 was initially paid, the Band submits that section 10 was violated when the terms
of the surrender were altered asaresult of the Board requesting and receiving arefund of $1088 on
the purchaseprice. Furthermore, theBand submitsthat the Sol dier Settlement Board violated the Act
when it sold the land to private individuals, because it had the authority to sell the lands only to
“settlers” as defined in section 2(f).

Inour view, therewas no violation of the Soldier Settlement Act. First, we are not convinced
that the rebate of $1088 to the Board amounted to an alteration of the terms of the surrender. Rather,
thisis more properly characterized as an unauthorized payment of moneys out of the Band’ s trust
accounts for which Canadais accountable. On this point, Canadahas already agreed to enter into

compensation negotiations with the Sumas Band for the amount reimbursed to the Board in 1923

75 Sumas Band’ sWritten Submissions, April 16, 1996, p. 22.
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for the river and road allowance within IR 7. Second, although it is not clear whether the Board
obtained the requisite authority from the Governor in Council to sell thelandsto privateindividuals
asrequired by section 21 of the Soldier Settlement Act, Indian Affairs did not have any continuing
obligation with respect to the land since there had already been a complete transfer and alienation
of the reserve land to the Board by the time it became known that the lands would not be sold to

returning soldias.

|ssue 5 ONus oF PrRooF

If the evidenceisinconclusive on any previousissues, which party has the onusof proof?

In view of our conclusions above, it is not necessary for the Commission to determine any of the

issuesin thisinquiry based on arguments related to which party bears the onus of proof.



PART V
CONCLUSIONS AND RECOMMENDATION

We have been asked to inquire into and report on whether the Government of Canada owes an
outstanding lawful obligation to the Sumas|ndian Band. Based on thefactsandargumentspresented
by counsel on behalf of the parties, we have concluded that the surrender of IR 7 by the Sumas
Indian Band in 1919 was valid. With respect to the Band's allegations tha Canada breached its
fiduciary obligationsin relation to the surrender, we have concluded that there was no such breach
because the Sumas Band made afull and informed decision to surrender the reserve and there were
no tainted dealings on the part of the Crown which would makeit unsafe to rely upon the surrender
as an expression of the Band' s understanding and intention. Nor did the Governor in Council have
afiduciary obligation towithhold consent to the surrender under subsection 49(4) of the 1906 Indian
Act because therewas no evidencethat the Band’ s decision to surrender wasfoolish or improvident,
or that the surrender amounted to an exploitative transaction.

The Band also submitted that the Crown breached the terms of the surrender and its post-
surrender fiduciary obligations by: (1) paying compensation for improvements out of the purchase
price of the reserve without authorization; (2) reducing the purchase price of thereserve and granting
the Soldier Settlement Board arebate without authorization; (3) failing to obtain areturn of thelands
for the Band whenthey were offered by the Board; and (4) allowing adisposition of thereservelands
to persons other than returning veterans under the Soldier Settlement Act, contrary to the terms of
the surrender and the Soldier Settlement Act. Since Canada has offered to negotiate compensation
under the Specific ClaimsPolicy for the claim relatingto the reimbursement of money to the Soldier
Settlement Board and has agreed to reconsider the Band’s claim for the improvements pad by the
Crown out of the purchase price without authorization, therearereally only two post-surrender issues
before the Commission for consideration. On these latter two issues, we conclude that the Crown
did not have an obligation to reacquire the lands on behalf of the Band when they were offered by
the Soldier Settlement Board, and that the terms of surrender and the Soldier Settlement Act were
not violated when Indian Affairs returned a portion of the purchase price to the Board without the

consent of the Band. Although Canada has an obligation, which it has acknowledged, to negotiate
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compensation for the money refundedto the Soldier Settlement Board without the Band’ sauthority,
the Crown’ sdecision to refund a portionof the purchaseprice cannot invalidate the entire surrender
transaction.

In summary, although we have concluded that there was no breach of the Crown'’ s statutory
and fiduciary obligations in this case, we are not completdy satisfied that the Crown acted
reasonably in trying to obtain fair compensation for the Band in exchange for the surrender of IR 7.
When al of the surrounding circumstances are considered, it is clear that the Department of Indian
Affairsowed afiduciary duty to the Sumas Band to ensurethat it was properly compensated for the
lossof itslands and the Crown failed to exerciseits discretion in thistransaction in areasonableand
prudent manner for the benefit of the Band. Although it is clear that Indian Affairsdid not actina
reasonable manner during the negotiation process with the Soldier Settlement Board, this is not
sufficient to establish that there has been a breach of fiduciary obligation. At this point, it has not
been proven that the Band suffered any damages, becausethereisinsuffident evidence before usto

establish that the land was worth more than the $80 per acre purchase price.



88 Indian Claims Commission

RECOMMENDATION

Based on athorough consideration of the fadsand law in relation to this claim, wefind that Canada
does not owe an outstanding lawful obligation to the Sumas Indian Band. However, we do have
reservations about whether the Sumas Band was properly compensated f or the loss of IR 7in 1919.

Therefore, werecommend to the parties:

That the Sumas | ndian Band and Canada conduct joint resear ch to determine
whether fair market value was paid for IR 7 in 1919 having regard to the
variousconsider ationswe haveidentified in thisreport. If the studies confirm
that thefair market value was higher than the$80.00 per acre obtained by the
Band, it is our view that the Band is entitled to be compensated for any such
discrepancy. Any compensation owed to the Band would be a matter of
negotiation between the parties.

FOR THE INDIAN CLAIMS COMMISSION

Daniel J. Bellegarde Carole T. Corcoran
Commission Co-Chair Commissioner

Dated this 29th day of August, 1997



APPENDIX A

SUMAS INDIAN BAND INQUIRY

Request that Commission conduct inquiry March 10, 1995
Planning conference June 27, 1995
Decision to conduct inquiry September 22, 1995
Notices sent to parties September 25, 1995

Community session and oral submissions

A community session was combined with the hearing of oral submissionsand held on April
29, 1996, on the Sumas Indian Reserve. The Commission heard oral testimony from elders
Hugh Kelly and Ray Silver.

The Commission aso heard oral submissions from legal counsel from the Sumas Indian
Band and Canada.

Content of the formal record

The formal record for the Sumas Indian Band Inquiry into the Surrender of IR 7 consists of
the following materials:

. 5 exhibits tendered during the inquiry, including the documentary record (1 volume
of documents with annotated index)

. written submissionsfrom counsel for the Sumas | ndian Band and counsel for Canada

. joint authorities and supplemental authorities submitted by counsel for Canadawith
their written submissions

. transcripts from community session and oral submissions (1 volume)

The Report of the Commission and letters of transmittal to the parties will complete the
forma record of thisInquiry.



