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APPLICATION OF RAINY RIVER IMPROVEMENT CO, FOR APPROVAL OF 
PLANS FOR DAM AT KETTLE FALLS, 

LFII"rER OF TRANSMITTAL. 

DEPARTMIFLNT OF STATE, 
Washington, April 3,191R. 

THE INTERNATIONAL JOINT COMMISSION 
OF THE UNITED STATES AND CANADA, 

Washington, D.  C. 
SIRS: I have  the  honor  to  transmit for appropriate  action  under 

the  treaty of January 11,1909, between the  United  States  and  Great 
Britain,  an  application  m  the  form of a printed  pamphlet accom- 
panied  by  certain  plans  and  maps,  dated  February 20, 1912, and 
addressed  by  the  Rainy  River  Improvement Co. to  tho  International 
Joint Commission of the  United  States  and  Canada,  the  Secretary 
of State,  and  the  Secretary of War, of the  United  States, request- 
ing  the  approval of the  plans of the proposed  dam, and permission 
to  construct  the same at  Kettle  Falls,  near  the  outlet of Lake 
Namakan,  on the  northern  boundary of St. Louis  County,  Minn. 

I n  this connection I inclose  a  copy of a letter of C. J. Rockwood, 
attorney for the  Rainy  River  Improvement Co., to Francis R. Shunk, 
major,  Corps of Engneers,  United  States  Army,  dated  February 7, 
1911, together  with  the  first  indorsement  thereon  by bhj. Shunk, 
dated  February 16, 1911 ; the second indorsement  by Gen. Bixby, 
Chief of Engineers,  United  States  Army,  dated  April 13, 1911 ; and 
the  third indorsement  by  Robert  Shaw  Oliver,  Assistant  Secretary 
of War,  dated  April 14, 1911. 

I am,  sir,  your obedient servant, 
HUNTINGTON WILSON, 

Acting  Secretary of State. 

APPLICATION OF RAINY RIVER IMPROVEXENT CO. FOR AP- 
PROVAL OF PLANS FOR DAM AT  KETTLE  FALLS. 

To the honorable the Indernutional  Joint C o m i 8 8 i o n ,  Washin ton, 
D. C., and Ottawa,  Canada,  the  Secretary of State and the &me- 
tary of War of the  United  Statee,  Washington, D. (7. 
GENTLEMEN: The undersigned,  Rainy  River  Improvement Co., a 

corporation  organized  under  the  laws of the  State of Minnesota for 
the  purpose of improving  the  navigation of Rainy  Lake  and  Rainy 
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River by the  construction,  maintenance,  and  operation of a  dam 
across Rainy  River at  section  twenty-seven ( 2 7 ) ,  town  seventy-one 
(71) north,  range  twenty-four (24) west, in  Itasca  County, Minn., 
and by  means of such  dam to  maintain  the level of Rainy  Lake 3 
feet  or  more above the low water level, to improve, and so far  as 
practicable, fiood out  the  rapids  at  the  mouth of Rainy  Lake  and  to 
equalize so far  as  practicable  the flow of water  in  Rainy  River  from 
its source  to its  mouth,  and  prevent  the  river  from  falling to its 
natural low water  stage; also by means of the  water power  created 
by  said  dam  to  supply  the public and  particularly  the  village of In- 
ternational  Falls  and  the  inhabitants thereof with  water  and  electric 
light; also to  construct  and  operate a canal or canals for navigation 
purposes  to  connect  Rainy  Lake  and  Lake  Kabetogama  and  Lake 
Namakan  in  said  State, also to  drive, hold,  handle,  and tow logs in 
said  Rainy  R,iver  and  ltainy  Lake,  Lake  Namakan,  and  Lake  Kabeto- 
gama,  and  the  tribut'aries  thereof, herewit,h  submits  a plan  for a dam 
at  Kettle  Falls across the  outlet of Lake  Namakan,  in St. Louis 
County,  Minn.,  together  with  a  survey  and  soundings of Ket.t,le 
River  and  the  adjacent  portions of Lake  Namakan  and  Rainy Lake, 
and requests approval of the  plans  and permission to construct a 
dam  in accordance with  the  act of Congress  approved February 24, 
1911, and t,he treaty between the  United  States  and  Great  Britain, 
signed January 11, 1909. 

Appended  to  this  application  and  printed  herewith  are: 
1. A copy of the  act of Congress above referred to. 
2. A copy of the  articles of incorporation of Rainy  River  Improve- 

ment Co. and copy of amendment. 
3. A certificate by the  secretary of the company  showing the  organ- 

ization  and  present officers of the company. 
4. The necessary  duplicates  and copies of this  application  required 

by  the  rules of the  International  Joint Commission and  the  Depart- 
ment of War, as  well as the  plans of the  dam  and surveys and sound- 
ings of the  adjacent waters. 

RAINY  RIVER IMPROVEMENT Co., 
By EDWARD WELLINGTON BACHTJS, 

President. 
Dated  February 20, 1912. 
C. J. ROCKWOOD, 

Attorney for Applicant, 607 A n d m  Building, 
Minneapolis, Minn. 

[PUBLIC-No. 418.1 

[ S. 10596.1 

AN ACT To  authorize  the  Rainy  River Improvement Company to construct 

County,  Minnesota. 
a dam  across  the  outlet of Namakan  Lake at Kettle  Falls, in St. Louis 

Be it  enacted b y  the Senute and  House of Representatives of tho 
United States of America in Oongress assembled, That the  Rainy 
River  Improvement Company,  a  corporation  organized under  the 



DAM  AT  KETTLE FALLS. 5 

laws of the  State of Minnesota, its successors and assigns, be, and 
they are hereby,  authorized  to  construct,  maintain,  and  operate a dam 
across the  outlet of Lake  Namakan at  Kettle  Falls,  in  Saint  Louis 
County,  Minnesota, at a  point  suitable  to the  interests of navigation, 
in accordance with  the  provisions of the  act  approved June twenty- 
third, nineteen hundred  and  ten,  entitled  “An Act to amend an  Act 
entitled ‘An Act to amend an Act to regulate the construction of 
dams  across  navigable  waters,’  approved  June  twenty-first,  nineteen 
hundred  and six.” 

SEC. 2. That  the  right  to  alter, amend, or repeal  this  Act  is hereby 
expressly  reserved. 

Approved,  February 24, 1911. 

ARTICLES OF INCORPORATION OF RAINY RIVER IMPROVEMENT Co. 

For  the  purpose of organizing  a  corporation  under  title one (1) 
of chapter  thirty-four (34) of the general  statutes of the  State of 
Minnesota, for 1894, the  undersigned do hereby adopt  and  sign  the 
following  articles of incorporation : 

ARl‘ICLE I. 

The name of this  corporation  shall be Rainy  River  Improvement 
Company. The general  nature of the business of the  corporation 
shall be to  improve  the  navigation of Rainy  Lake  and  Rainy  River 
by the construction,  maintenance,  and  operation of a  dam  across 
RaiIvy River a t  section  ‘twenty-seven (27), town  seventy-one (71) 
north, range twenty-four (24) west, in Itasca.  County,  Minnesota, 
and by  means of such  dam to maintain  the level of Rainy  Lake  three 
feet or more above the low water level, to improve, and so far as prac- 
ticable, flood out  the  rapids  at  the mouth of Rainy  Lake  and  to 
equalize so far as  practicable  the flow of water in Rainy  River  from 
its source to  its mouth,  and  prevent the  river  from  falling  to its 
natural low water  stage ; also  by  means of the  water power  created 
by  said  dam  to  supply  the  public  and  particularly  the  village of 
International  Falls  and  the  inhabitants thereof with  water  and elec- 
tric  light ; also to construct  and  operate  a  canal or canals for naviga- 
tion  purposes  to connect Rainy  Lake  and  Lake  Kabetogama  and 
Lake  Namakan  in  said  State, also to  drive,  hold,  handle,  and  tow 
logs in said  Rainy  River  and  Rainy  Lake,  Lake  Namakan  and  Lake 
Kabetogama,  and  the  tributaries  thereof. 

The  principal place of the  transaction of the business of the 
company  shall be in  the city of Minneapolis, in  the county of Hen- 
nepm  and  State of Minnesota. 

ARTICLE 11. 

The time of commencement of this corporation  shall be the 21st 
day of November, 1904, and  the  period of its continuance  fifty (50) 
years. 
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ARTICLE 111. 

The amount of the  capital stock of said  corporation  shall be one 
hundred  thousand ($100,000) dollars,  which  shall be paid  in  as 
called for by  the  board of directors. 

ARTICLEl IV. 

The highest  amount of indebtedness or  liability  to which said 
corporation  shall at  any  time be  subject  shall be the  sum of five 
million ($5,000,000) dollars. 

ARTICLE V. 

The names and places of residence of persons  formin  this  asso- 
ciation for incorporatlon  are:  Edward  W. Backus, fbilliam F. 
Brooks,  Augustus E. Herr? Renselaer L. Horr, and Chelsea J. Rock- 
wood, d l  residing in  the  city of Minneapolis, in  the county of Hen- 
nepin,  and  State of Minnesota;  and  Horace V. Winchell,  residin 
in  the  city of Butte,  in  the  county of Silver Bow, and  State o 9 
Montana. 

ARTICLE VI. 

The government of the  corporation  and  management of its affairs 
shall be  vested in a board of directors, of not less than five ( 5 )  nor 
more than  nine (9), who shall be elected by  the stockholders at  an 
annual  meeting  thereof,  to be  held  on  the second Monday in  Jan- 
uary of each  year, at  the ofice of the company in  the  city of Minne- 
apolis. 

The board of directors  shall,  immediately  after  their  own elec- 
tion,  elect a president, a first vice president? a second vice president, 
a  secretary,  and a treasurer of the corporatlon. 

The stockholders of the  corporatlon  may  make  and  rescribe 
by-laws for  the government of the  corporation,  and  the E oard of 
directors  may  make  and  prescribe  by-laws  not inconsistent with 
those of the stockholders. 

The stockholders  may  remove  any  director a t  pleasure,  and  the 
directors  may remove any officer a t  pleasure. 

The  board of directors  may fill any vacancy in  their own num- 
ber  until  an election  by the stockholders. The  board of directors  may 
appoint  such  other officers and a  ents of the  corporation as they 
deem necessary and may  prescribe t a e  duties of all officers and agents. 
Edward W.  Backus,  Horace V. Winchell, William E'. Brooks, 
Au  stus E. Horr, Renselaer L. Horr, and Chelsea J. Rockwood 
sha Y 1  constitute  the  first  board of directors, of whom Edwmd W. 
Backus  shall be resident;  Horace V. Winchell,  first  vice  president; 
William F. Broo K s, second vice president ; Chelsea J. Rockwood, sec- 
retary,  and Renselaer L. Horr,  treasurer. These  directors  and 0% 
cers shall  hold office until  the  annual  meeting  in  January, 1905, and 
until  their successors are elected. 
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ARTICLE VII. 

The  capital stock of the corporation  shall be divided into one 
thousand (1,000) shares of the  par  value of one hundred ($100) 
dollars each. 

In witness whereof, we have  hereunto  set  our  hands  and  seals  this 
24th day of September, 1904. 

EDWARD w. BACKUS. [SEAL.] 
WILLIAM F. BROOKS. [SEAL. 
CHEMEA J. ROOKWOOD. [SEAL. 
Auausms E. HORR. [SEAL. ! 
RENSELAER L. HORR. [SEAL.] 
HORACE v. WINCHELL. [SEAL.] 

Signed,  sealed, and delivered in  the presence of- 
ALICE A. F~um~s, 
F. J. KOHLER, 

As to all  except  Horace V.  Wimhe l l .  
Signed,  sealed, and  delivered  in  the presence of- 

W. T. Bmm, , ,  i 
W. W. JOHNSTON, 

As to  Horace V.  Winchell. 

STATE OF MINNESOTA, 

in an  for said  county,  personaliy  appeared  Edward W. 
William F. Brooks,  Augustus E. Horr, Chelsea J. Rockwood, and 
Renselaer L. Horr, to me known  to be the persons  described in  and 
who executed the  foregoing  articles of mcorporation,  and  the 
acknowledged that they  executed the same  as their free act  and  deez 

County of Hewnepin, 8s: 
On  this  16th  day of November 1904, before me, a  notary 

[SEAL.] ALIOB A. -6, 
Notary  Public,  Hennepin  County, Mhn. 

STATE OF MONTANA, 
County of Siher Bow, 8s: 

On  this 24th day of September, 1904, before me, a  notary public, 
in and for said  county,  personally  appeared  Horace V. Winchell, to 
me known  to be the person  described in  and who  executed the fore- 
going  articles of incorporat.ion,  and acknowledged that  he executed 
the  same  as  his free act  and deed. 

[SEAL.] D. GAY STIVERS, 
Notary  Public, Silver Bow County,  Mont. 

C E R ~ F I C A ~ T  OF AMENDMENT OF ARTICLES OF INCORPORATION OF 
RAINY RIVER IMPROVEMENT Co. 

Edward W. Backus  and Chelsea J. Rockwood, do each  hereby 
certify  that they are respectively the president  and  secretary of 
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Rainy  River  Improvement Co., a  corporation  organized  under  the 
laws of the  State of Minnesot,a,  and that said  Chelsea J. Rockwood, 
as such  secretary,  has  the possession and custody of all  the records 
and proceedings of such  corporation,  including  the  records of the 
meetings of stockholders of said  corporation ; that  at a  meeting of 
the stockholders of said  corporation  held on the  6th  day of Novem- 
ber, 1908, at  which all of the stockholders of said  company were 
present,  a  resolution  was duly  adopted  in  the  following words, 
amending the articles of incorporation of said  corporat,ion,  namely: 

Be Ct resolved bu the  stockholders of R a h ~  River  Improvement Go., That 
article 3 of the  articles of incorporation of this company, as adopted on the 
24th day of September, 1904, be,  and  the  same hereby is,  amended so that  the 
same  shall read as  follows: 

“The amount of the  capital  stock  of  said  corporation  shall be $lO,OOO, which 
shall be paid in as called for by the  directors.” 

Also that  article 7 of said  articles of incorporation be amended so that  the 
same  shall  read as  follows: 

“The capital  stock of the  corporation  shall be divided  into 100 shares of the 
par value of $100 each.” 

It is hereby further certified that  the meeting of stockholders of 
said  corporation, a t  which  said  resolution  was  adopted, was duly 
called for  the  purpose of considering  such  resolution ; that,  all of the 
stockholders of said  corporation  were  present at  such  meeting, in 
person or by  proxy,  and express1 consented to  the holding of such 
meeting  for  the  purpose of consi B ering such  resolution, and  that  all 
of the  shares of capital stock of said  corporation were voted in  favor 
of such  resolution,  and that  the resolution  was duly declared to be 
unanimously  adopted. 

I n  witness  whereof, the  undersigned,  as  president  and  secretary 
of said company,  respectively,  have by authority  and  direction of the 
stockholders of said  corporation,  executed  this  certificate,  and  have 
hereto affixed the  corporate seal of said  corporation,  this  6th  day of 
November, 1908. 

EDWARD W. BACKIJB, 
Preaident of Rainy  River Improvemen,t Co. 

Secretary of Rainy  River Improvement CO. 
[SEAL.] C. J. ROCKWOOD, 

Signed,  sealed, and delivered in presence of- 
WASHINGTON GRAY, 
F. B. PARSONS. 

STATE OF &IINNEBOTA, 
County of Hennepin, w: 

Edward W. Rackus  and Chelsea ,J. Rockwood,  being  first duly 
sworn,  do  upon  oath  say that they  are  the  president  and  secretar 
respectively, of Rainy  River  Improvement Co., and that said  Chelsea? 
Eockwood  has the custody  and possession of the records and proceed- 
ings of said  corporation ; that they  have  made  and  signed  the  fore- 
going certificate  by  express authorit)y  and  direction of the stock- 
holders of said  corporation;  that they  have  read the  foregoin 
certificat’e and  that  the same and every part thereof  is true;  an d 
that  the resolution  embraced in  said  certificate is a true copy of the 
resolution  adopted  by the stockholders of said cor oration at  a meet- 
ing held  on  the  6th  day of November, 1908, an 2 such  resolution is 
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recorded  in  the  records  and  minutes of said  meeting ; that  said meet- 
ing was called expressly  for  the  purpose of considering  such resolu- 
tion ; that  all of the  stockholders of said  corporation were  present at 
such  meeting in person or by proxy  and expressly consented to  the 
holding thereof for  the  purpose of considering  such  resolution, 
and  that  all of the  shares of stock of said  corporation were  voted 
in  favor of such  resolution,  and  the  resolution was  declared to be 
unanimously  adopted. 

EDWARD W. BACKUS. 
C. J. ~ o c n w o o ~ .  

Subscribed and  sworn  to before me this  6th  day of November, 1908. 
[SEAL.] WASHINGTON  GRAY, 

Notary Public, Hennepin County, Him,. 
, My commission  expires January 11, 1909. 

UNITED STATES OF AMERICA, 
STATE OF MINNEBOTA, 

DEPARTMENT OF STATE. 
I, Julius A. Schmahl,  secretary of state of the  State of Minnesota, 

do hereby certify  that I have  compared  the  annexed  copy  with 
record of the  original  instrument  in my office of articles of incorpora- 
tion of the  Rainy  River  Improvement Co., as recorded in book 1-3 
on  incorporations on page 467, and  amendment  thereto  as  recorded  in 
book Q-3 of incorporatlons  on  page 570, and  that  said copy is  a  true 
and  correct  transcript of said  instrument  and of the whole  thereof. 

I n  testimony  whereof I have  hereunto set,  my hand  and affixed 
the  great seal of the  State,  at  the  capitol,  in St. Paul,  this  19th  day 
of February, A. I). 1912. 

[SEAL.] _______ 
Secretary of State. 

I, C .  J. Rockwood,  do  hereby certify  that I am the  secretary of 
Rainy  River  Improvement Co. ; that  the  organization of the company 
by the selection of  officers and  directors was  contained  and  stated  in 
the  articles of incorporation of the company,  a certified copy of 
which  accompanies this certificate ; that  the  president,  first vice 
president,  secretary,  and  treasurer of the company are  the  same  as 
mere originally  named  in  the certificate of incorporation. 

I further  certify  that  the annexed is a  true copy of the  minutes 
of a  meeting of the  stockholders of the company  held January 11, 
1909, at  yhich  Edward W. Backus, William 17. Brooks, Warren 
Curtis, jr., Alexander  Smith,  Augustus S. Peabody,  and E. L. Horr 
were elected directors of the company. 

I further  certify  that no  meeting of the  stockholders of the com- 
pany  has since been held  and  that  the  dirctors  then elected are now 
the  directors of the company. 

I n  witness whereof I have  hereunto  set my hand  and  the seal of 
the company this 20th day of February, 1912. 

______ 
Y 

Secretary. 
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Annual  meeting of stockholders of Rainy  River  Improvement Go. 
held at  the company's office, Minneapolis,  Minn., January 11, 1909, 
at  10 o'clock  a.  m. 

Present: E. W.  Backus, Wm. I?. Brooks, H. V. Winchell, and C. J. 
Itockwood. 

The secretary  reported  the  following  as the complete list of stock- 
holders of the company, as shown by the books of t,he  company: 

Shares. 
E. W. Backus---------------------------------------------------------- 1 
Wm. F. 1 
R. L. Horr-------_----------------------------------------------------- 1 

H. V. Rinchell------------_"------------------------------------------- 1 
U. J. Rockwood-------------------------------------------------------- 1 

Washington Gray------------------------------------------------------ 1 
First Trust & Savings Bank ______________--____------------------------- 94 - 

10Q 

On  motion, the meeting was adjourned  to  January 12, 1909, at  10 ' 
o'clock a. m., at  the same place. 

C. J. ROCKWOOD, Secretary. 

January 12, 1909, at.'lO o'clock  a.  m., the stockholders of Rainy 
River  Improvement Co. met, pursuant  to  adjournment. 

Present: E. W.  Backus, Wm. F. Brooks, C. J. Rockwood, and 
Washington  Gray, 

Mr. E. W.  Backus  presented the  proxy  and  power of attorney of 
First  Trust & Savings  Bank,  trustee,  authorizing  him  to  attend  the 
annual stockholders'  meeting of the company January 11, 1909, or 
any  adjournment thereof and to vote the 94 shares of the stock of 
the company  held by said First  Trust & Savings  Bank,  trustee,  for 

Edward W. Backus, William F. Brooks Warren  Curtis Jr., Alex- 
ander  Smith,  Augustus S. Peabody, and R. L. Horr which  proxy 
was  duly  accepted  and  ordered filed with  the records 04 the company. 

It was  thereupon  voted to proceed to  the election of six  directors 
of the company  by  ballot. A ballot  being  taken,  Edward W.  Backus 
received 98 votes, William F. Brooks received 98 votes, Warren  Cur- 
tis, jr., received 98 votes, Alexander  Smith received 98 votes,  Augus- 
tus  S.,Peabody received 98 votes, and R. L. Horr received 98 votes, 
and  thereupon  the six  persons last above  named  were  duly  declared 
elected as  directors of the company for  the ensuin  year. 
-. There  being no further business, the stockhol f ers  adjourned sine 

k the election of the  following  directors of the company,. namely, 

die. 
C. J. ROCKWOOD, 

Seyetary.  

MINNEAPOLIS, MINN., February 7, 1911. 
Maj. FRANCIS R. SHUNK, 

DEAR SIR: I n  inclose map  in  triplicate, showin  location of dam 
at  Kettle  Falls  and survey of adjacent  portions o f  Rainy  Lake  and 
Nameukan Lake ; also  a copy of the  articles of incorporation  and 
amendments of the  Rainy  Elver  Improvement Co., certified  by the 

United States Engineer, St. P a d ,  Minn. 
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Secretary of State; also a certificate and copy of minutes  showing  the 
or anization of the  company  and  an  extract  showing  the  present 
o P cers of the company. 

The company  desires  approval of the  plans for the  dam,  and  sub- 
mits  this  application  to  the  Secretary of War  through yon. 

Very  truly,  yours, 
C. J. ROCKWOOD. 

[First indorsement.] 

UNITED  STATES ENGINEER OFFICE, 
St. Paul, Minn.,  February  16,1911. 

1. Respectfully  submitted to the Chief of Engineers. 
2. The  within  is  an  application of the  Rain  River  Improvement 

Go. for permission to  construct  a  dam  with s 9 uices at  the outlet of 
Lake  Nameukan, St. Louis  County,  Minn. 

3. As part of the  project  the company  proposes  to close the  Cana- 
dian channel, as shown in  the blue print, with  a  rock  dam.  This 
is a matter  m which the  United  States  has  no concern, and it is 
assumed that  proper permission has been obtained  from  the  Canadian 
Government. 
4. I n  the  interntional  channel shown  on the  blue print  at  the  site 

of the  dam  there is a t  present a fall of 6.6 feet in a length of 300 feet, 
making  rapids  entirely  impassable by boats, so that there' is, in fact, 
no commerce through  this  channel, except the  floating of  logs. 

5. The proposed  dam  will be in  no way detrimental to the  interest 
of navigation,  but  on  the  contrary  will effect considerable improve- 
ment. 

6. I therefore recommend that  the  desired permission be granted, 
subject to the  following  conditions: 

(1) That  the  dam be  built  under  the  supervision of the  engineer 
officer in  charge of the  district. 

(2)  That  suitable booms for guiding  logs  through  the  log sluice 
shall  be  provided,  and that a fishway shall  be  constructed  in  a  manner 
satisfactory  to  the  engineer officer In charge of the  district. 

3 That a  site on the  United  States  side of the  river  for  suitable 
loc  e  reserved  and  transferred  to  the  United  States,  if  desired,  free 
of cost, under  the  provisions of the  act of Congress approved  June 
23, 1910. 

7. Authority of Congress  will be required  for  the  construction of 
this dam. I am  informed by the  representative of the  Rainy  River 
Improvement Co. that a bill  authorizing  the  dam  has been introduced 
in  the  present Congress. 

k b  

FRANCIS R. SHWNH, 
Major, Corps of Engineers. 

[Second indorsement.1 

WAR DEPARTMENT, 
OFFICE OF THE CHIEF OF ENGIN~RS,  

Washington, ApiZ IS,  1911. 
1. Res@ctfull  submitted to  the  Secretary of War. 
2. An  act of F ongress  approved  February 24, 1911, authorizes  the 

Rainy  River  Improvement Co., a corporation  organized  under  the 
laws of the  State of Minnesota,  to Fonstruct, maintain,  and  operate  a 
dam across the  outlet of Lake  Nameukan  at  Kettle  Falls,  in St. Louis 
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County,  Minn., in accordance with  the  provisions of the  general  dam 
act,  approved  June 23, 1910, and  application  is now made by  said 
Rainy  River  Improvement Co. for  approval of plans  for  the  author- 
ized structure. 

3 .  The  plans  presented  have been carefully considered, and I am 
of the  opinion  that, so far  as concerns the  interests committed to  the 
charge of the  War  Department,  they  may receive favorable con- 
sideration. 

4. The  waterway across which  the  dam  is  to be built, however, 
forms  a art  of the  international  boundary between the  United  States 
and  the B ominion of Canada,  and comes within  the  purview of the 
treaty between the  United  States  and  Great  Britain  regarding 
boundary  waters, which  was  proclaimed by the  President May 13, 
1910. This  treaty establishes a  joint commission to be  known  as the ‘‘ International  Joint Commission,’’ and  provides,  inter  alia,  that  in 
addition  to  the uses, obstructions,  and  diversions of boundary  waters 
heretofore  authorized  no  further uses, obstructions, or diversions of 
such  waters  on  either  side of the  line,  affecting  the  natural level 01 
flow on  the  other  side of the  line,  shall be made  except by authority 
of the  United  States or the Dominion of Canada  within  their respec- 
tive  jurisdictions  and  the  approval of the  said  International  Joint 
Commission. 

5. It is believed, therefore,  that  before  the  proposed  constructions 
are definitely  approved  by the  War  De  artment  in  pursuance of the 
aforesaid  acts of Congress, they shou P d receive consideration  and 
action at  the  hands of this commission in  pursuance of the  provisions 
of the  aforesaid  treaty. 

6. I accordin  ly  recommend that  the  papers  be  transmitted to the 
Department of E tate,  to which department, it is  understood,  the com- 
mission  is attached;  and  that  further  action by the War Department 
be deferred  until  the views and conclusions of the commission  have 
been obtained. 

W. H. BIXBY, 
Chief of Engineers, U. S. A m y .  

[Third  indorsement.] 

WAR DEPARTMENT, 
April  4, 1911. 

Respectfuly  referred  to  the  honorable  the  Secretary of State, in 
accordance  with  the  foregoing recommendation. 

ROBERT SHAW OLIVER, 
Assistant  Secretary of War. 
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WASHINGTON, D. C., April a, 101% 
The  International  Joint Commission met  in  the  Southern  Build- 

ing  in  Washington, D. C., on  the  2d  day of April, 1912, at 10.30 
o'clock a. m. 

Present: Messrs. James A.  Tawney, Th. Chase Casgrain,  Frank S. 
Streeter, George Turner,  and  Charles A. Magrath; L. White Busbey 
and  Lawrence G. Burpee, secretaries. 

Presiding : Mr. Tawney. 
Mr. TAWNEY. Gentlemen, the commission has convened for  the  first 

time  in  regular session under  the  rules  adopted  on  February 2 of this 
year. Up to  this  time  there  has been referred  to  the commlssion only 
one appllcation  for  its  approval  and  that  is  the  application of the 
Rainy  River  Improvement Co. I take  this occasion to  call  attention 
to  the  fact  that  this  application is referred  to  the  American section of 
the commission  by the  Acting  Secretary of State  instead of being 
referred  to  the commission. .That, however, is  a  matter  that  may  not 
be important.  The  fact  that  it'  is  not  referred  to  the commission, but 
to one section of the commission  mi h t  be  waived. The commission 
might  notify  the  State  Department, a owever, that  the  American sec- 
tion,  as such, has  no  jurisdiction over anything except the  adminis- 
tration of its own  affairs  and that  applications  in  the  future  should 
be referred  to  the commission instead of to one section of the com- 
mission. I presume that  the commission  will  have to  do more or less 
instructing as to the form of procedure  under  our  rules  and  the 
treaty. 

I will  read  the  letter of the  Secretary of State  regarding  the  appli- 
cation of the  Rainy  River  Improvement Co. 

(The  chairman  thereupon  read  the  letter  referred to.) 
Now from  this  application it appears  that  the  Rain  River  Im- 

provement Co. has  authority  from  the Government o P the  United 
States  to  construct  a  dam  at  the  point  indicated  on  the  maps  that 
have been submitted  as  a  part of the  application. I also learn  from 
Mr. Rockwood, the  attorney  for  the  Rainy  River  Improvement Co., 
that  this  dam.  extends across the  international  channel  abutting  on 
the  Canadian  side  and also abutting  on  the  American side, and  the 
company  under  another  name in  Canada  has  authority  from  the 
provincml  government for  the  construction of the dam. Now, if 
both  Governments  have  authorized the construction of this  dam  the 
question arises  as  to  whether or not  this commission is called upon to 
consider the  matter a t  all.  Mr.  Rockwood is here  if  the commission 
want  to  take  up  the  matter,  but I assume that  the  first question to be 
decided  will be whether or not our approval is necessary. If our 
approval is necessary, then we would have to proceed under  the  rules 
to publish notice and  there would  be  no opportunity for the  dispo- 
sition of the case until we have  given  notice  under  the rules. 

13 
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Mr. TURNER. I think, Mr. Chairman,  that before we go  that  far 
we ought  to consider the  form  in which this  matter  is  brought to our 
attention. Our rules are very  plain. I do not see how anybody  could 
read  them  and  go  wrong  as  to  what  ought  to be done in  order to 
bring  the  matter  to our attention.  The  application  ought to have 
been made to  the  Government of the  United  States or to  the  proper 
department thereof and  the  application ou ht  to be transmitted  to 
the commission with  the request of that B epartment  that we take 
appropriate  action thereon.  Neither of those things  are done in  this 
application. It is addressed to us and  transmitted  to us by the  State 
Department  without  any request that we take  any  action  whatever 
on it. More than  that  the action of the  War  Department accompany- 
ing  this expressly  reserves the question of its  approval, whereas the 
last clause of rule 8 of our  rules rovides that  m cases where either 
of the respective  Governments s K all have  authorized the use, ob- 
struction, or diversion of navigable  waters all  plans filed as  afore- 
said  shall be accompanied with  the  approval thereof  by the Govern- 
ment, or the  proper  department of such  Government, within whose 
jurisdiction such waters lie. We  made  that  rule  after full 
consideration  and  after  an  intimation on the  part of the War 
Department  that it proposed to retain  the  final say. We were 
of the  opinion  that  this commission has  the  final say as  to these 
works and I am still of that opinion, and while we might  go on for 
the sake of doing  something  and  take a case that comes to  us as this 
application  did  the  question is whether or not we ought not to  start 
out  right  in  the beginnin  and  then we will  continue right  rather 
than  start  out wrong  whic a is  likely  to involve us in a great  deal of 
trouble  hereafter. I am willing to do  whatever  the commission 
thinks  proper  about  it,,  but I wanted to  bring these matters  up for 
consideration right here. 

Mr. MAGRATH. This case was addressed to  the commission in 
Ottawa  and  there were no  plans  accompanying the  petition  as called 
for by the rules. 

Mr. TURNER. I think we should  inform  the State  Department  that 
we can  not act u  on anything addressed.  to the American section. 

Mr. TAWNEY. % agree with you  entirely. It is of the utmost 
importance that we start  right. 

STATEMENT OF C. IT. ROCKWOOD. 
Mr. ROCKWOOD. Under  the  legislation of Congress and  with  the 

a proval of the  plans  for  the  dam  in  Rainy  River  by  the  Secretary 
o s War on the one  side  and  the  Department of Public  Works on 
the  other  the  dam was  constructed at  Fort Francis. It was com- 
menced in 1905 and completed in 1909 or 1910. A large  paper  mill 
has been constructed on  the Minnesota  side, turning  out now 200 
tons of pa  er  per  day,  and  the construction of a  mlll  on  the Fort 
Francis  si c r  e has been commenced that will  have a capacity of 100 
tons  per  day.  Of course they  require  a  large  amount of power, 
and  the  original  contract  with Mr. Backus, to which the company 
succeeded, in terms  required  the  development of all  the power that 
could be develo ed at  that  point,  both  by  the construction of the 
dam  itself  and % y  the  construction of auxiliary works and  storage 
reservoirs. Rainy  Lake is in  the neighborhood of 80 miles in  length 
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and 45 miles of it is easterly of the source of Rainy  River.  Rainy 
River flows out of Rainy  Lake.  Forty-five  miles of it is  east of that 
point.  On  a level of 6 to 10 feet  higher  than  Rainy  Lake  and  im- 
mfdiately  south of it is another  lake of approximately 150 s uare 
mdes  area. It is divided  into t.wo sections, althou  h  all one ake; 
part  of it is called Kabetogama  Lake  and part  amakan Lake. 
Namakan  Lake  is se arated  from  Rainy  Lake by a  narrow  wall 
perha s 500 or 1,000  eet in  width,  and  Namakan  Lake  is on  a level 
of a ew feet  higher. The flow  of water between the two is  in  a 
narrow  channel  and  over  rapids  that  are called Ket,tle  Falls-rapids 
200 feet  in  length. A4 quarter of a  mile or so east  there  is  another 
channel  which  in low water is dry,  but  in  high  water  carries some 
of the outflow, too. Between the  two  is  what  is called " The  Island," 
although  in  dry  weather it is not an island at  all,  and  technically I 
suppose it is not,  which  is  wholly Canadian  territory.  The  inter- 
n.ationa1 boundary  is  in  the westerly opening. 

Now, this  application of the  Rainy  River  Improvement Co. is 
made  in  pursuance of an  act of Congress  passed in 1911 authorizing ' 

the construction of the  dam  suhject  to  approval of the  plans by the 
Secretary of War. 

a P 

l f 

Mr. STREETICE. You want  the  dam  at  Kettle  Falls? 
Mr. ROCKWOOD. Yes;  at  Kettle  Falls. A copy of that  act  is 

printed  in  this  a  plication. 
Mr. TURNER. 60 I understand you to  say  that  there  had been no 

Canadian  act  authorizing  the  dam  at  Kettle  Falls? 
Mr. ROCKWOOD. First the  contract of 1905 and  then  the  acts  ap- 

proving  those  contracts  not  only  authorized  this  dam  but  required 
Its  construction  for  the  purpose of developing at  Fort  Francis  all 
the  power  that could be developed  there, and  using  this  and  other 
natural  reservoirs  to  augment  the  low-water flow. This  applica- 
cion-not this  identical  application,  but  an  application  for  approval 
of lans  under  the  act of  Congress-was submitted to  the  Secretary 
of %ar immediately  after  the passage of that  act;  in  fact, it was 
submitted  while  the  act  was  pending  and was in  the  hands of the 
Secretary of War when the  act passed. It had  the  approval of the 
local  engineer,  the  Chief of Engineers,  and  the  Secretary of War, 
except that  the  Secretary of w a r  has  taken  the position that  his 
final  and  formal  approval  should follow the  act of this commission. 
Therefore  he  has  withheld  the issuance of a permit. I have  not  read 
the  indorsements that  are  on  that  letter,  but I have received a  letter 
from  the Chief of Engineers  saying  that  so far  as that  department 
was  concerned nothing was wanting  but  the  ap  roval of this com- 
mission. When I received a  copy of the  printe i) rules of this com- 
mission I prepared  this  application. I may  have  blundered in it. 
I had no precedent., but I did  have  the rules. I addressed it to  the 
International  Joint Commission, the  Secretary of State,  and  the 
Secretary of War of the  United  States,  and it seemed to me then 
and it seems to me  now that  that is strictly  in accordance with  the 
language of the rules. The  act of Congress  required the  approval 
of the  Secretary of War.  We  have no  government  in  the sense in 
which Canada  and  Great  Britain  has  a government., consistin 
cabinet, but each department  acts  separately;  the  Secretary o f War Of a 
within  his  domain  re  resents  the  government  and is the govern- 
ment;  the  Secretary o ! State  within  his  domain  represents  the gov- 
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ernment  and  is  the government. I may  have been wrong,  but I 
think I was  right  in  addressing  the  application  to each of those 
heads of department  with the. request that it be transmitted here. 
After  a good. deal of de45 it did  reach  this office last  night. It was 
in  the  hands of the  Secretary of State some six weeks ago or  more. 
It was not  sent  here  until  last  night. 

Mr. CASGRAIN. Do I Understand, Mr. Chairman,  that  the  applica- 
tion  was  tra.nsmitted to you with  this  letter  from  the  Secretary of 
State ; t,hat is, the  State  Department? 

Mr. TAWNEY. The  application was transmitted by the  State  Depart- 
ment with  that  letter. I n  addressing  the  application Mr.  Rockwood 
addressed it to the commission and to  the Government. Under sub- 
section (6)  o f  rule 6, where any person seeks the  approval of the 
commission, etc., he  shall  first make written  application to  the Gov- 
ernment  within whose jurisdiction  the  privilege  is desired to  be exer- 
cised to  grant such  privilege,  and  upon  such  Government, or proper 
department  thereof,  transmitting such application  to  the commission, 
with  the request that it take  appropriate  action  thereon,  the same shall 
be filed and be  proceeded  with by the commission in  the same manner 
a,s an applicakion on  behalf of one or the  other of the Governments. 
All  applications by private persons  should  conform,  as to  their con- 
tents,  to  the  requirements of subdivision a) of this rule. Of course 
the  mere  fact  that it is addressed to t h e  commission  may be an 
informality. 

Mr. TURNER. I do not’ see that  that  amounts  to  anything  at  all. 
The question in my  mind  is  whether or not we ought  not to start  right 
and now require  this  application  to be transmitted to the commission, 
with  the  request of the  department for  proper  action  thereon  and  with 
the  approval of the  plans  and specifications by the  Secretary of War, 
as  our  rules require. Of course we have absolutely no jurisdiction to 
authorize  the  construction of a  dam across any  boundary  waters  and 
from one  shore to  the  other,  and we could  do nothing  with  this 
a  plication  until  a  correlative  application on the  part of the  Canadian 
Cfovernment should be brought to  our attention. 

Mr. CASGRAIN. Mr. Rockwood,  do I understand  that  this  dam  is  to 
be constructed  entirely  on  American  territory? 

Mr. ROCKWOOD. The  Rainy  River Co. dam  will  go  to  the  center of 
the  stream  and  the  Ontario & Minnesota Power Co.’s dam  will  go  to 
the  center of the  stream on the  other side, and  the  two, of course, will 
form  one dam. 

Mr. TAWNEY. Mr. Rockwood, the stock of both of these  companies 
is held by a  third  company? 

Mr. ROCKWOOD. That is  correct, Mr. Chairman; it is common 
ownership. 

Mr. TAWNBY. Ought not the  application  then be made in  the name 
of the common owner? 

Mr. ROCKWOOD. I think  not, Mr. Chairman, for this  reason:  The 
common owner is a  stockholder  in  each of the companies, but  the 
rights  that  have been granted by the  Canadian Governments-Onta- 
rio  and  the Dominion-are not  entirely  to  the  Ontario & Minnesota 
Power Co., and  that  is  the only  company  with which the  Canadian 
Government  will deal. The  grant on this  side  on  the part  of Con- 
gress is to  the  Rainy  River  Improvement Co., and  that  is  the only 
mrnpany  that  the  departments  here  will  deal  with.  Then  there  are 
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technical  and  legal  reasons  beyond that why I think  the  application 
should be made  by the  individual companies. The application on 
this side has been made  in behalf of the  Ontario & Minnesota  Power 
Co., as I am informed, by Messrs. Blake,  Lash,  Anglin,  and Cassello, 
of Toronto,  and I saw  a short  time ago  a letter  from Mr.  Osler, of 
that firm,  saying  the  application  had t,he approval of the  de  artment 
of public  works, and I expected to  find it here  transmitted P rom that 
source in  the same  way as  this case. How it has  failed to come here 
I do  not  know. I n  a  legal  and technical sense the two are  inde- 
pendent,  although  when  they are  granted  the works meet. 

The  dam goes clear  across, so far as our Government and  this com- 
pany can go, but our Government  and  this company  can not 
beyond the boundary. Every  act  that  has been passed on either  si T 0 
has  referred  to  a  dam across the  river,  but necessarily the power of 
the  United  States  stops at  the center, and  the power of the  Ontario 
and Dominion  Governments stops at  the center,  but  the  language  has 
been used of a  dam  across the  river. 

Mr. TAWNEY. What does the  act of Congress authorize? - 
Mr. ROCKWOOD. It authorizes  a  dam  across  the  outlet of the lake. 
Mr. TAWNEY. Beyond the center of the  river it has no authority. 
Mr. ROCKWOOD. The  application which is here  has  not been to  the 

,Canadian Government. 
Mr. MAGRATH. The  application  that was at  Ottawa was trans- 

mitted  to  us by the  department of public  works,  as I understand it, 
very  similar  to  the  manner  in which this  application  has been trans- 
mitted  here by the  State  Department.  They  did  not say  they  ap- 
proved it. The  sent it to us for action. It was  Mr.  Powell, I 
believe, that rea P ly looked after it. It was transmitted  to us to  act 
upon,  but  they  did  not  say  they  approved it, and-Mr. Powell  went 
over and saw  them  and  said  that we had decided  here that these 
matters  should be first  dealt  with by the respective  Government,s 
and  then  that we would  deal with them. It was then  sent back to 
them  and we are  awaiting  their action. 

Mr. ROCEWOOD. Now, Mr. Chairman,  there  have been two seasons 
in  the  Rainy  River  watershed  drier  than were  ever  known  before. 
The  average  annual  rainfall  up  there  is close to 30 inches. The 
rainfall of 1910 was in  the neighborhood of 10 inches;  the  rainfall 
of 1911 was  a  very little more, if any,  although I have  not seen the 
figures for  that year. The  shortage  in  the two  seasons  is, I suppose, 
at  least 30 inches, and it has  created a. very  unusual  situation. The 
streams  are  at  the  low-water  point,  and consequently the  amount 
of power that it has been possible to develop is lower than was 
anticipated when  these  works  were  entered  upon, and lower than 
would have. been the case within  any other.  two years  in which 
records  have been kept.  The most that could  possibly be done  was 
to operate  the one mill that  has been in operation  the  last  two years. 
The company is now starting on the  construction  and  will  have it 
completed within  about  a  year of the  other  mill which  will  require 
another 10,000 horsepower. It will be absolutely  impossible to 
operate  those  mills  to  their  capacity  unless  every  dro  of  water that 
can be conserved is conserved and used to  the best a B vantage, or we 
have  great increases in  ram. Of course,  we  may not  have  another 
season as  dry. 

88742-13”-2 
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Mr. STREETER. The new mill  which  you refer as  being built  is  the 
one  on the  Canadian  side? 

Mr. ROCKWOOD. Yes, sir. 
Mr. TURNER. What  is  the  height of your  proposed  dam ? 
Mr.  ROCKWOOD.  The  plans  will  show  approximately. 
Mr. TURNER. What  extent  will  it  raise  the  water? 
Mr. ROCKWOOD.  Not  above  the  high-water  mark for  the lake. 
Mr. TURNER. It will  not flood any  private  lands  at  all? 
Mr. ROCKWOOD. Not any. It will  simply  restore  the  water up  to 

Mr. CASGRAIN. Then  there can be no  damage done to  lands beyond 

Mr. ROCK.WOOD. Not a t  all. It will  not affect any  right  whatever. 

Mr. CASGRAIN. It will  not back the  water  up so that  the  lands 

Mr. ROCICWOOD. Not a t  all. 
Mr. CASGRAIN. I suppose  you and  the  Ontario & Minnesota Power 

Mr. ROCKWOOD. We  are. 
Mr. CASGWIN. I can  not  understand why these gentlemen are  not 

here to join  with you. -* 

Mr. ROCRWOOD. I expected to find them  here; I do not know  why 
they  are  not here. 

Mr. CABGRAIN. They would  be able to  tell us whether or not  our 
Government  has  approved of these plans. 

Mr. ROCKWOOD. I sup ose I could find out in a little  time by wir- 
ing or telephoning. I i o  not know what  the  delay is as I dld  not 
get  in  this  mornigg  until 9 o’clock. 

Mr. CASQRAIN. About  two  months  ago  they were in  a  great  hurry. 
Mr.  ROCKWOOD. They  are yet,. The gentlemen  whom  you  have 

seen got their  inspiration from Mr. Backus,  whom I saw last Friday 
or Saturday.  He is at  the head  and is operating  the whole thing. 

I n  the  present low stage of the  water it is possible to  put  in a  dam 
and  hold  the  water. If there is a delay it may  not be feasible to 
put  the  dam  in  at present,  and  if it is possible at  all it would  be a t  
very  much  larger expense. We  have  waited now 13 months  since 
the  Secretary of War was ready  to  approve  these  plans.  fIe  waited 
for the  organization of this commission. There were certain  things 
that necessarily consumed  a  good  deal of time,  and we may  be inno- 
cent  victims of this  unfortunate difference of opinion  between the 
Secretary of War  and  the commission; that is, the commission thinks 
the  Secretary of War should  act  first,  and  the  Secretary of War 
thinks  the commission ought  to  act  first. I confess I have  not  tried 
very hard to,solve that question, but-” 

Mr. TAWNEY. We  ought  to know  before we proceed  whether full 
and  final  authority b;v the  Government  within whose jurisdict.ion 
the  project is located has been given.  Otherwise, we may  go  ahead 
and consider the effect  of t,his on  the  other  side  of  the  line  and  give 
our approval or withhold our approval  and  then  have  the  Secretary 
of War  approve  the  plans  afterwards, or withhold his approval,  in 
which case our  work would be entirely useless. 

Mr. TURNER. We must  know the definite plans  in  order  to  frame 
such  approval. 

high-water  mark  and  discharge it as i t  is needed. 

the  dam? 

If it did affect any  private  rights we could be enjoined. 

above the  dams  will be  damaged at  all? 

Co. are  working  toward  the same end? 
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Mr. TAWNEY. Yes;  in  order  to  determine  the  effect of the con- 
struction on the  other  side of the  line. 

Mr. R ~ C K W O O D .  We  are  as well satisfied with one  procedure as 
with  the  other. 

Mr. TAWNEY. I n  this case there  is  no  disapproval  from  any source 
that we have  heard  of.  Suppose  your company  on  both  sides of the 
line  should  have  the  plans  approved by the  War  Depa,rtment  and by 
the  department of public  works  and you would go on and  build  your 
dam  without  the  approval of this commission,  who  would complain? 
Who could  complain 8 

Mr. ROCKWOOD. I do not. think  that anyone  would,  because  every- 
body  would  be satisfied. 

Mr. TAWNEY. Have you presented that phase of the  matter  to  the 
Secretary of War! 

Mr. ROCKWOOD. No, Mr. Chairman, I have  not  done  that, because 
we wanted  the  approval.  We  have  taken a good deal of pains  and 
a  good  deal of time to make ourselves entirely  regular,  and we are 
anxious to do it. Sooner or later we might be driven to desperation 
and  might  take some chances if we  do  not succeed in  getting  the 
approval. 

Mr. TAWNEY. You can  not proceed without  the  permit of the Sec- 
retary of War. 

Mr. ROCKWOOD. No; we  do  not  propose  to  do  that.  The  law re- 
quires that;  he  is  ready to give it. 

Mr. TAWNEY. Yes ; his  letter so states,  but  in  the  last  paragra  h 
of his  letter Mr. Bixby  states: “ I accordingly  recommend that t R e 
papers be transmitted  to  the  Department of State,  to  which  depart- 
ment it is  understood the commission is attached,”  which it is  not 
at all,  “ and  that  further action by the  War  Department  be  deferred 
until  the views and conclusions of the commission have been obtained.” 

Mr. ROCKWOOD.  Well,  because of that we are  here  in  the  present 
form  and  here  without  the  formal  approval. 

Mr. TAWNEY. You gentlemen on the  Canadian  side of the commis- 
sion  learn  for  the  first  time  that you are  attached  to  the State Depart- 
ment of the  United  States. 

Mr. CASGRAIN. Do they  want us to  simply  report when  a decision 
is given? For one, I am  not  willing  to  give  a decision which  would 
be reversed by the  Secretary of War. 

Mr. ROCKWOOD. There is no danger  whatever of a  reversal  there or 
disapproval or differfnce of opinion. It is purely  the  technical or 
the legal question whlch is to  act  first. 

Mr. TURNER. You are  not  expecting us to act at  this  time,  are  you1 
Mr. ROCKWOOD. I was hoping  that. 
Mr. TTJRNICR. The  Canadian  Government  must be informed of this 

application  and  must be heard  from  regarding it. I f  it is entirely 
on the other  side of the  line  that  your  works are-“ 

Mr. ROCKWOOD. The  works of the  Rainy  River  Improvement Go. 
are  entirely on the  other  side of the  boundary. 

Mr. CASCRAIN. Suppose you go out  and  build  your  dam;  what 
would be the  come uence ? 

Mr. Roclrwoon. 1 t would he no  good ; the  other  application  must 
go through  and be  approved, too. 
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Mr. CASGRAIN. Can you not  get  together? Is there  anything  which 
revents you and  the  Canadian people getting  together  and coming 

Eefore  us in a body? 
Mr. ROCKWOOD. I expected the  other  end of the  application to be 

here. We  are  together, except that by some slip or oversight  the 
other  end is not here. If this commission is to be  in session for u 
day or two, I think I can  get that  application over here. 

Mr. TURNER. We  are  here for the  purpose of attending to any 
matters  that  may be brought  before  the commission. 

Mr. ROCKWOOD. I am  anxious for  the  opportunity. 
Mr. TAWNEY. The  Secretary of the  Canadian section of the com- 

mission  addressed  this  letter  to Mr. James B. Hunter,  deputy  minister 
of public works, at  Ottawa: 

should  pursue  with  respect  to  the  application mnde t,o the- Government by the 
Mr. Powell has just  informed  me that you desire  to  know  what  course you 

Ontario & Minnesota  Power Co. Mr. Casgrain is in  Montreal,  but I am  desired 
to say by Mr. Powell and Mr. Magrath that the method of making  application 
to  the International  Joint Commission was  very  fully  discussed by the com- 
~nissioners at Washington.  Before  the  establishment of the commission matters 
such a s  are relegated  to  it by the treaty  were  adjusted by diplomacy between 
the United  States  and Grertt Britain on  behalf of Canada,  and it was  thought 
by  the commissions that only matters  which  either  Canada  or  the  United  States 
desired  to  bring  before it should  have the consideration of the commission. 

One  element  which  operated  on  the  minds of the  commissioners  was  the  matter 
of costs  and expenses. A s  the  sessions of the cornmission  would involve con- 
siderable  outlay on the part of both  Governments,  it  was  thought  advisable 

bronght  before  the commission. 
that  each  should  say  what  cases  on behalf of itself or its subject  should  be 

necessary  for  the  Canadian  Government  to  consider  whether  or  not the appli- 
I n  accord:tnce with  the  procedure  laid  down by the commission, it will  be 

cation of the  Ontario R Minnesota Power Co. is one that  should  be  submitted 

matters,  desires the coinnlission to proceed, action will be  taken at once. 
to  the commission. If the  Government, or the department,  charged  with  such 

I n  respect to  works  which  would  interfere  with  navigation,  the  Federal Gov- 
ernment,  in  the opinion of the commissioners, must at some  time or other 

appeared  to the commissioners  that ,the most opportune time to give or withhold 
approye of the  work so fa r  as its  bearing on navigation is concerned, and it 

consideration by the commission. Otherwise a great  deal of time  and money 
the consent of the  Government  was  before the matter  had been taken  into 

might  be  expended  to no  purpose. 
I am, yours, very  truly, " 

flecretarg. 
That was sent to  the  deputy  minister of ublic works, and since 

that  time  there  has been  no  communication P rom that  department. 
Mr. CABGRAIN. Now suppose our Government  is  relying  on  rule 9, 

which  states  that: 

provided  for,  the  secretary of the  section o f  the commission appointed by the 
As soon as practicable  after an application is made as hereinbefore  in  rule 6 

other  Government  shall  forthwith  send  to  such  Government a notice in  writing 
that the application has been made  and a copy thereof. 

It seems to me that  our Government  must be informed  that  this 
application is coming  before the commission so that  if it has  any , 

observations  to  make or  any  defense or mark  to set up, it should be 
given an  opportunity  to do so. 

Mr. ROCKWOOD. Upon  that  point, Mr. Chairman,  all I can  say  is 
that I sent  this  application  to  the  Secretary of State .a month or six 
weeks ago with  the  request  that it be filed and  transmitted  immedi- 
ately. I supposed that it was done  immediately. I found that it 
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mas not  and I followed the  matter  up  and  finally  had  a  telegram 
from  the  Acting  Secretary of State  saying  that it was  lost  and could 
not be  found-they had  mislaid it. A tracer  was  sent  through  the 
express  company,  and  later I had  a  telegram  that it had been located. 
I supposed  then it was  on the way. I was surprised when I came 
here  this  morning  to find that it had  not  reached  this office until 
yesterday. 

- 

Mr. TAWNEY. It reached  here  about 6 o’clock last eveninp. 
Mr. ROCKWOOD. Now, if  the commission  is going  to be-in session 

for  a  day or two, I think I can,  by  using  the  telegraph or telephone, 
get  that  application  here,  either  with  formal  approval or condlt,ional 
approval by the  department of public  works. 

Mr. MBGRATH. It is  an  unfortunate  position  to  be  in, 1 realize  that. 
The rules  provide,  however, that  there  is  an  opportunity  to  those 
who see fit to oppose, if  any ; are we to  bear  that  in  mind  and  to 
follow  out  this procedure! 

Mr. TURNER. I think  the respective applications on each  side ought 
to be served  on  the  other  Government  in  accordance  with  these rules. 
Then if the respective  Governments  were  to come in  without,  any 
delay,  as  they  might  do by their counsel, and  represent  to us that 
this was in  fact  authorized by the  concurrent  actions of the  two Gov- 
ernments,  that it did  not  really involve any question of private 
rights, because it did  not involve the  raising of these waters above 
high-water  mark, we might  take  that  as  a  waiver of the  two Govern- 
ments of the  requirements of the  performance  required by these rules 
and proceed to act. 

Mr.  MAGRATH. I do  not know anything  about  the  location, because 
the  plan does not show it ; but it might involve other power interests; 
it might  involve  navigation. 

Mr. TAWNEY. Our Government  has  passed it, so far  as we are con- 
cerned, regarding  the  navigation question. The  Secretary of War 
recited the fact  that  navigation is not involved  except in so far as its 
improvement  would  improve  navlgation  on the  rlver  and  lake by 
raising  and  maintaining  a  more  stable  water level in  the  lake  and 
river. 

Mr.  CABGRAIN.  Some of the  interested  parties may be relying 
upon  that  part of rule 9 which  says : “ The secretaries  shall also, as 
soon  as qracticable  after  the  application  is made,  cause to be pub- 
lished, * * a  notice that  the  application  has been made,” and 
of the  nature  and  locality of the proposed use, construction, or diver- 
sion, and  that  all persons  interested  therein  are  entitled to be heard 
with  respect  thereto  before  the commission.”  Of course, you say 
that  there  are  no  interested  parties,  but  there may be. You may  not 
be aware of  some  of the  interests that may be affected by  the con- 
struct.ion of this  dam. 

Mr. ROCKWOOD. I have  published  a  notice of this  application  in 
the local papers ; I published it three times. I did  not  publish it in 
the  Canadian  Gazette. 

Mr. TURNER. Well, we could not  take  the  statements of the  appli- 
cants  here or private  persons who are  interested,  but would we not 
be authorized  to  take  the  statements of the  two  Governments  and 
proceed  then! 

Mr. ROCKWOOD. Certainly; if the  two  Governments  would SO rep- 
resent. 
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Mr. TURNER. Could not  that  application be served  on the Secre- 
tary of State  here  and  on  the  board of public works  over there  and 
then  the  two  Governments  authorize  their  representatives  to come 
here  and  tell us that  there  were  no  private  interests involved and  that 
there  had been mutual  action on the  part of the  two  Governments 
providing  this!  Then  if  the  papers  are  in  shape, if we do not  want 
to  stand  on our  rights  with  reference  to  having  the  approval of the 
War Department of this  country  and  the  public  works of Canada,  we 
could  go  on and  act,  but  that  must  at  least be done; we can  not pos- 
sibly  waive these proceedings  until  something of that  kind  is done. 
This  application  should be transmitted  immediately  to  the  board o i  
public  works of Canada. 

Mr.  ROCKWOOD. I did  not  understand  that. 
Mr. TAWNEY. You have  not  transmitted  your  application  to  the 

Canadian  secretary,  have you 1 
Mr. ROCKWOOD. I did  not  think I would  have to,  but I sent copies 

here so that it could be done. I relied  upon  the  department  and  upon 
the  secretary of this commission. I requested that  the  Secretary  of 
War send  them  here  and  this  country  send  them  to  Ottawa. 

Mr. TAWNEY. That was  the  rule;. you had  a ri h t   to  rely upon 
that. Of course, the  application  arrived  here  only 4 ast,  evening,  and 
it has  not  gone  to  the  Government yet. 

Mr. ROCKWOOD.  Now, if I may  be permitted I will see if I can  get 
Mr.  Osler  by telephone-if not I will  wire him-and get some infor- 
mation  before  night. 

Mr. CABGRAIN. Would it not be well then  to  adjourn  until  to-mor- 
row morning  and see whether we can  have  more  information upon 
the  subject? 

Mr. TAWNEY. Mr.  Rockwood, in  tele  honing or telegraphing u p  
there you should  impress  upon  him  the P act that before  this commis- 
sion  can  proceed it will want  to know from  the  Government  what 
private  interests, if any, are involved, or a representative of the GOV- 
ernment  to  appear  here  and  state to  the commlsslon that  there  are  no 
private  interests involved, and also our  Government to do  the same ; 
otherwise  the  rule which  provides for  the  publication of notice to 
protect  the  rights of private  int'erests  on  both  sides of the  line would 
have to be observed. 

Mr. ROCKWOOD. Mr. Chairman, I think  that could be covered  by a 
provision that  this  dam  should  not be used  to  raise water above the 
hi  h-water  mark. 

%r. STREETER. What would  be the effect of that, if such  provision 
should  be  incorporated  and  then you  should  have  a  great  rainfall 
and  the  water  should  go beyond high-water  mark? 

Mr.  ROCKWOOD. This  dam  is so planned  that it will discharge  more 
water  than  t,hat  natural  water every da by opening gates. 

Mr. TURNER. Is it not  a  possibility t E at  there may be lands  there 
that  are flooded at  high-water  mark  that it is  valuable  to  have ~ 1 1 -  
covered during low water? 

Mr. ROGILWO~D. The  public  has  the  right  to  maintain  the  water 
at  high-water  mark  for  the  improvement of navigation. That  is a 
definite  law  in Minnesota, and  that is the common law of England 
and  Canada,  as I understand  it,  high-water  mark  being  not  the 
highest  point to which water ever rises, but  t'he  point  at which it 
remains  long  enough to make its mark. 



DAM  AT KETTLE  FALLS. 23 . 
b 

Mr. TURNER. That is, under  the  law of the  United  States  indi- 
viduals  could  not  acquire  rights below high-lvater mark? 

Mr. ROCKWOOD. Not  as against  that  public  right of navigation  for 
public use. 

Mr. STREETEH. Can  this be said  to be an exercise of right.  for  the 
navigation  interests? 

Mr. ROCKWOOD. It is  both. So far  as we are concerned it is  for  the 
purpose of using  power. That is  the only  way we have of getting 
:my money back, but,  as a matter of fact,  this  dam  and  the  dam 
in  Rainy  River  both  operat'e  for  the benefit, of navigation by increas- 
ing  the  low-water flow by doing  something  toward  equalizing  the 
flow, and  both  Governments  have  taken that view with respect to 
the  dam below and  with respect to  auxiliary  storage  reservoirs  that 
may be created  above  like  this one. 

Mr. Chairman,  the  law of the Dominion of Canada  and  the  Prov- 
ince of Ontario  is  very  similar  regarding  the  distribution of power 
to  the  law of our General  Government.  The  Province of Ontario 
was the  riparian owner at  Fort  Frances  and  at  Kettle  Falls,  and  had 
the  power  to sell its  land  and convey the  usual  riparian  right,s.  The 
public  rights of navigation  and  other  public  rights  are  under  the 
control  and  guardianship of the Dominion of Canada,  and  this con- 
tract  that I speak of gave  the  title,  upon  the  performance of its  terms, 
to  the  land  as  a  riparian owner at  Fort  Frances,  and  gave  the  right 
to construct  this  storage  at  Kettle  Falls. As to  the  public  rights 
of navigation,  the  works were  approved  by  this  act of the Dominion 
of Canada,  and  that  contract  in  its  recitals was  very  much  more 
specific than  this  act is. The  contract  required  generally  the develop- 
ment of storage  reservoirs,  and specifically this one at  Lake  Namenkan 
by the  construction of the  dam  at  Kettle  Falls. 

Mr. MACRATH. I happen  to know that  there  has been a  great  deal 
of friction between  Mr.  Backus and  his  company  and  the people out 
there. I was  in  the house for three sessions, and I have seen t,he 
people come to  Ottawa  .with  their  complaints. So far  as I am con- 
cerned, I think we should  adhere  to  the rules. We  must  get  the 
thing pushed  ahead as  fast  as we can,  but we do  not want. any  in- 
terests  coming  here  and  saying  that we have  allowed the  matter  to 
be dealt  with  without  giving  them  a  full  opportunity t.o be heard. 
I do not know that  any  private  rights  will  be  interfered  with,  but 
there  has been  some friction. 

Mr. RQCKWOOD. That  friction was with  reference to  the use of 
power at  Fort  Frances  and  International  Falls, respectively, and  the 
location of works  on  their  respective sides and  the  distribution of 
power, and  not  with  reference  to  any such question as" this. I like- 
wise  am sure  that  a  telegram would bring  approval  from  t'he officers 
at   Fort  Frances. As I say,  they  have  just made that  formal  agree- 
ment  for  settling  the differences, and t h e  company i p  t,o go  ahead 
with  this  additional mill. It has been approved by a bill or resolu- 
t,ion of  the  Ontario  Legislature,  and it 1s to  insure t,he power to 
operate  that  very  mill  that we want to  get  this  dam constructed. 

Mr. TAWNEY. Suppose  we  take a recess until  to-morrow  morning 
at 10.30, and you  could get  m touch w1t.h your attorneys at  Ontarlo 
and  they could find out  from  the  Government  at  Ottawa  when  the 
application will be forwarded to t'he  secretary of the commission. 
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I n  the  meantime we could take some steps, if we could  meet this 
afternoon  informally,  with respect to  the  form of this  application. 

Mr. STREETER. Mr. Chairman, I suggest, with  reference to Mr. 
Rockwood’s matter,  that  that  matter be postponed until t.0-morrow 
morning  until 10.30, and  that we do  not  take  a recess but continue in 
session here  for  a  little  while  and keep this  meeting open. 

Mr. TAWNEY. We  will  take a recess until 2.30 this  afternoon. 
Mr. STREETER. With  the  understanding  that Mr. Rockwood’s matter 

be postponed  until  to-morrow  morning. 
Mr. TURNER. If they  have  the  authority of the  Governments as 

fully  as Mr. Rockwood thinks  they  have,  they do not need the 
approval of this commission. 

Mr. TAWNEY. Unless it could be  on this  ground, Mr. Turner:  The 
Government’ of the  United  States can  authorize  this  dam  only  to  the 
center of this channel. Now, it might be incumbent  upon  the com- 
mission to ascertain  whether  t,he  company or anybody else was 
authorized  to  construct a dam  from  the  center  to  the  land  on  the 
Canadian  side  and  whether  the two should.  have  the  approval of 
this commission, because one  Government,  acting  independent of the 
other, of course, could  authorize  the  dam to t,he center of the stream. 
Now, so far  as  that  authority or action  on the  part of our Govern- 
ment is concerned, it might  have  the  approval of the commission and 
that  approval  might be given  upon  the  ground that  the  Canadian 
Government  has likewise authorized  a  dam  on  their side. 

Mr. TURNER. Each Government  authorizing  the  construction of 
this  dam  as  an  entirety clear across the  river  amounts to conjoint 
action of the  two  Governments  authorizing  this  dam. 

Mr. TAWNEY. That was  my impression, and  that  there was  no 
approval needed. The only objection I could think of was the  fact 
that  the  jurisdiction of each  Government  was  limited to  the  center 
of the  stream. 

Mr. ROCKWOOD. Mr. Chairman, we had  exactly a parallel question 
in Minnesota of this  character. A company  was  organized in  Duluth 
to divert some  of the  waters  that  naturally fiow north over into a 
stream flowing  south in  Lake  Superior. I n  order  to  do it they  had 
to  get  their  plans  approved by the  Secretary of War, because they 
were dealing  with  navigable  waters,  and  they also had  to condemn 
private  property.  They commenced the condemnation proceedings, 
and our Supreme  Court  held that those proceedings for condemna- 
tion could not be maintained at  all  until  the  Secretary of War  had 
approved  the  plans  for  the improvements. Now, either  Government. 
acts  with  reference  to  the  public  rights,  and so I understand does 
this commissidn. I f  private  rights  are involved, questions of flowage, 
trespass, or other  wrongs  against  private  property, we must go into 
court  and  acquire  title.  Any  approval  given by either  Government 
or by this commission  does  not  give us any  charter  to go and  take 
possession of private  property  nor  to  interfere  with  privat,e  rights. 
Those  matters we must  acquire  by  other  means. 

Mr. TURNER. I f  you find you are  going  to overflow some private 
party’s  land, I am not  certain  that we ought  not  to  require you to 
make compensation for  that. 

Mr. TAWNEY. Or protect  constructive  works. 
Mr. ROCKWOOD. It would  be entirely  proper  for  any  permit or 

approval  to  recite  that it should  not be const,rued to give the  right 
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to  invade  private  property  rights,  but if the commission  were to  take 
the  osition  that its approval would not be given  until those rights 
had %e en  acquired  and  the  courts took the position that we could not 
maintain  condemnation proceedings until  the commission had  given 
its  approval,  then we would be up  against a wall  again, each refusing 
to  act  until  after  the  other  had acted. Now, the question was liti- 
gated  to  an  end,  and  our  Minnesota  supreme  court  held  that  the 
proper  procedure  was  to  get  the  governmental  authority. 

Mr. TURNER. That  is  in  the absence  of an  international  agreement 
between the  two countries. 

Mr. ROCKWOOD. I think  this  international  agreement  relates  en- 
tirely  to  public  matters  and  not  to  private  property  rights,  excepting 
in one clause which  says that  in cases of diversion  on  one  side of 
t.he boundary it should  give  the  same  rights  to causes of action  on 
the  other side. 

Mr. TURNER. What is  the object of this  treaty  in  requiring  us to 
hear  private  parties? 

Mr. STREETER. You will find it under  Article XII, in  the  last  para- 
graph,  beginning  with  the  words ‘‘ and  all  parties  interested  therein 
shall be given convenient opportunity  to be heard.” 

Mr. TURNER. You should also refer  to  Article VIII, which reads 
as  follows : 

The  commission  in its  discretion may make its approval in  any  case condi- 
tional upon the  construction of remedial or protective  works to compensate so 
far  as possible for the  particular  use or diversion proposed, and in  such  cases 
may  require that  suitable and adequate provision,  approved by the  commission, 

either  side of the boundary. 
be made for the  protection and indemnity against  injury of any  interests on 

And  in  the  following  paragraph: 
The  commission  shall  require, as  a condition of its approval thereof,  that 

suitable  and  adequate  provision,  approved by it, made for the  protection  and 
indemnity of all  interests on the  other  side of the  line  which may  be  injured 
thereby. 

Mr. ROCKWOOD. I have  not  given  careful  study  to  this  treaty  with 
those questions in  mind, because  none of those questions has  arisen 
in  this case so far  as I could see. 

Mr. TURNER. I would  assume that  this  required  us  to be informed 
as  to  the effect of any  proposed  works of all  interests of every  charac- 
ter  on  this  side of the  line,  and if we found  that  they were to be 
injured  to make some provision for  their  protection,  either  through 
remedial or protective worlrs or requiring  proper compensation to be 
made. 

Mr. ROCKWOOD. Now, on that  point,  there is, as I said a moment 
ago, one  provision  here  which expressly refers to that indemnity. 

Mr. TAWNEY. There  are  several classes of cases, Mr. Rockwood. 
The diversions that  fall  under  Article 11, injuries  sustained  in conse- 
quence of the  things  that.  are  authorized  to be done in  that  article 
may be redressed in  the  courts of the  country  within whose jurisdic- 
tion t,he cause of injury arose. Now, in  Articles I11 and IV there is a 
different class of  cases entirely. First,  in  Article 111, where  the ob- 
struction  is wholly on  one side of the  line,  the  effect of which is  to  raise 
the level of  water on the  other  side of the  line, t.he only  remedy  the 
inhabitants of the  country  on  the  side where the level of the  bound- 
ary  water  has been  raised  have  is  to come before  this commission for 
protection,  either  by  asking  indemnity or protective  works.  Then, 
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again,  in  Article IV, there is another class of cases where waters  are 
obstructed that flow across boundary waters. I n  t,hose two cases the 
remedy of the  jnhabitants on either  side  injured  by reason of the 
obstruction or diversion or use of such  waters  is  before the  Inter- 
national ,Joint-  Commission, the  only  tribunal  to  which  they  can go. 

Mr. ROCKWOOD. I confess I had  not  taken  that view at- all. This 
is  the  langmge of Article 11: 

It  is  agreed that :~ny interference with or  diversion  from  their natural cham 
ne1 of such  waters on either  side of the  boundary,  resulting in any  injury on 
the other side of the boundnry, shall  give  rise  to  the Same rights  and  entitle 
the injured  ptlrties to the same legal  remedies as if such  injury took place in 
the country  where such diversion or interference  occurs. 

To illustrate my understanding of that:  This  Duluth Co. pro- 
poses to  divert some  of this  water  naturally flowing to  the  boundary 
over  into Lake S u  erior. I f  they  do,  they  diminish  the flow  of the 
Rainy  River  and i; iminish it equally on the Minnesota side and  an 
the  Fort  Frances side,  where our power plant  is  situated. I under- 
stand  that  to mean that our Canadian  corporation  can go into  the 
Minnesota  courts  and  sue for damages or for  an injunction. 

Mr. TAWVNEY. You are :tbsolutely right,  but you will observe that 
that  applies  only  to cases '' where in  its  natural channels  water  would 
flow across the  boundary or  bonndary waters." Now, Birch  Lake 
is wholly within  the  jurisdiction of the  United  States. In   t ha t  cas8 
the  Canadians who may be injured  can come into  the  courts of the 
United  States  and sue for redress of their  injuries or recover dam- 
ages, but  that does not  apply  to  the case where  the  obstruction is on 
one  side of a boundary  water,  and  in  the  water  itself.  Take  the St. 
Lawrence, for example, with  the  Long  Sault  Rapids, between  New 
York and  Canada;  there  the  pro osed obstruction  would be wholly 
on one  side of the  line,  but it a P ects  the level of the  water on the 
other  side of t'he line to  the  injury of people  living  on that side. 
Now, people in  that case could not go into  the  United  States courts 
here and o b t a i n  redress ; they  would  have to come before this com- 
mission, and before that work  can be done it must  have  the  approval 
of this commission, because it affects  the  rights of the people  on  the 
other  side of the  line  in  the  manner  stated  in  Article I11 of the 
treaty. 

Mr. TURNER. More than  that,  Mr.  Chairman, it seems to me that 
Article I1 has 110 reference to diversions  authorized  by this com- 
mission; it simply  constitutes a river or lake  extending from one 
country  into t'he other, a common water,  and  giving citizens upon 
either side of the  line  the  right  to resort to the  courts of either  coun- 
try where  there  has been a diversion to  the  injury of the people. 

(The commission at 5 o'clock adjourned  to meet at 10.30 a. m., 
Wednesday, ,4pr. 3.) 

OTTAWA, DOMINION OF CANADA, 
Tuesday, Octoberr. 1, 1919. 

The  International Joint  Commission met at Ottawa, in the Prov- 
ince of Ontario, on Tuesday  morning,  the 1st day of October, 1912. 

Present : Th. Chase  Ctasgrain  (presiding),  James A. Tawney, 
Frank S. I Streeter,  Henry A. Pomell,  George Turner,  Charles A. 
Magrath; Lawrence J. Burpee  and L. White Busbey,  secretaries. 
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The commission proceeded to  the  hearing of the  application of the 
Rainy  River  Improrement Co. for  approval of the  dam  at  Kettle 
Falls. 

Mr. C. J. Rockwood,  Minneapolis,  Minn.,  and  Mr.  Glyn  Osler, of 
Toronto,  appeared  in  support of the  application. 

Mr. Frank H. Reefer  appeared  for  the  Ontario  Government. 
Mr. CASGRAIN  (chairman). Mr. Rockwood, what  do you  purpose 

Mr.  ROCKWOOD. I come before yon with  the hope that  the com- 

Mr. CASGRAIN. You represent  the  Ontario & Minnesota Power  Co.? 
Mr. ROCKWOOD. I represent  the  Rainy  River  Improvement Co., 

which is in  the same interest as the Minnesota & Ontario  Power Co., 
and it is  the  Rainy  River  Improvement Co. that makes the  applica- 
tion. That company expects to  construct  the  Kettle  Falls  Dam on 
the  American  side,  and on the  Ontario  side  the  dam  will be con- 
structed by the  Ontario & Minnesota  Power Co. Mr. Osler  has  had 
charge of the  plans before the  department of public  works  in  Canada, 
and I come wit.hout knowing  whether  the  application  from  the 
Canadian  side  is  in  shape  for  final  action or  not. 

Mr. CASGRAIN. Mr. Osler,  do  you come here  fully empowered to 
place  the  application before the  commission? 

Mr. OSLER. Well, Mr. Chairman, I understand  that you ruled  that 
you  would not  entertain  an  application  until it had been  passed upon 
by  the  Government of the  country  through which the  application 
comes, and  that,  in  our case, is the  Government of Canada. I 
can  not say that  approval  has  yet been  given  by t.he department of 
public  works of Cana.da. The  matter  has been  before the public 
works  department  for some time,  and when I was in  Ottawa  last week 
I understood that Mr. Chapleau,  the  engineer of the  department,  had 
been commissioned to examine' these  plans  and pass u on  them 
finally. Mr. Lafleur,  the chief engineer of the  public wor E s depart- 
ment,  assured me he  would make  every  endeavor  to  have  the  matter 
ready  to come before  you  to-day,  but as ,.you were  going to  sit at 
half-past 10 o'clock this  morning, I did  not  have  an  opporhnity of 
ascertaining  from  the  public  works  department  what Mr. Chapleau's 
report  on  the  matter was. We  had  a  plan, which our engineers 
thought  was  satisfactory  to  the  subordinate  engineer  up  in  Winnipeg, 
Mr. Earle,  and  had  t,his  prepared  as  the  result of a conference with 
him,  but when the  plans were  submitted to the  public works de  art- 
ment', and by  them  sent  out  to Mr. Earle, it was  stated  th,at Mr. Earle 
had  reported  adversely  to  the  plans. I went  over  his  report  with 
Mr. Chapleau,  and it. is  quite  apparent on the  face of it that Mr. 
Earle  did  not  appreciate some parts of the  plans. For instance, he 
reported adversely to the  plan  on  the  ground  that  the apening-there 
are  two openings-on the  Canadian  side was  something less than  the 
opening shown  on the  American side, but  an  examination of the 
plan shows that  the reverse is  the  fact.  Finally, Mr.  Lafleur  came 
to the conclusion t,hat  Mr. Cha,ple:m, another of his engineers, was 
more conversant with  the  situation,  and  remitted  the  matter to him. 
The  result of that is that  there  has been some considerable delay. 
I am in hopes that Mr.  Chaplean  will  have  found t,he plan  satisfac- 
tory. As soon  as your meeting  this  morning is over, I propose to 

laying  before  the commission this  morning? 

mission  may approve of the  dam at  Kettle  Falls. 
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call on Mr. Chapleau  to see whether he is now in a  position to ap- 
prove of the plans. 

Mr. CASCRAIN. I wish to call your  attention  to  this  rule of the 
commission : 

1’111 of the  treaty the method of bringing  such  cases  to the attention of the 
6. In  all  cases  to be submitted  to the commission under  Articles 111, IV, and 

commission and  invoking  its  action shall be as follows: 

use, obstruction,  or  diversion of such  waters,  he  shall first make  written a p  
( b )  Where  any  private  person seeks the  approval of the  commission for the 

Plication  to  the  Government  within  whose  jurisdiction  the  privilege  desired is 
to  be  exercised, to grant  whose  jurisdiction  the  privilege  desired is to be ex- 
ercised, to grant  such privilege, and upon such Government, or the  proper 
department  thereof,  transmitting  such  application  to the commission, with  the 
request  that it take appropriate  action  thereon,  the  same  shall be filed and be 
proceeded with by the commission in the same  manner  as  an  application on 
behalf of one  or the other of the Governments. All  applications by private 

vision ( a )  of this  rule. 
persons  should  conform, as to  their  contents, to the  requirements of subdi- 

I underst,and  from  what you say  and  from  what Mr. Rockwood 
has  said  that  there  is  an  ap  lication by one company  which has re- 
ceived the  approval of the K overnment of the  United  States.  That 
application  is before us properly,  but, I take it that it would not be 
much  use  constructing a dam  to  the  middle of the’ river unless you 
had  approval  for  the  construction on the  other  side of the  river. 
You say you have an  application which is now pending before the 
Government of Canada for approval, so that  the question of the 
construction of the  dam on the  Canadian  side  may be also brought 
before us, but  that  up  to  the present  time you have not been able to 
secure that approval. 

Mr. OSLER. We  have not  secured that  approval  up  to  the  present 
time. I might suggest this:  That while  perhaps  your  board mould 
not  care  to  deal  with  the  matter finally, in  the absence of some indi- 
cation of the  approval of the  Canadian  Government,  if  the chief  en- 
gineer  is  in  a position  to  approve the  plans  to-day, showin that the 
Canadian Government  is  not  adverse  to  t.he  construction o f. the  dam, 
the  dam  that Mr. Rockwood has  applied  for permission to construct 
is of course  one affecting  the level of the  water  on both  sides, and 
your  board  might  act  upon  his  application  and  approve  the  dam 
without  postponing  the  hearing, so as to  let  the  time elapse,  which 
must  elapse, If we have  to  take over again  all  the proceedings  before 
your commission that  would otherwise  have to be taken  after  the  ap- 
proval of the Dominion  Government was given. 

Mr. CASGRAIN.  Would  not that be approving of this work  piece- 
meal ? 

Mr. OSLER. 1 would rather  suggest  that  it would be approving of 
it as a whole. 

Mr. CASGRAIN.  Subject to  what my colleagues might say, 1 do not 
see  how  we can  approve of something  which is not before  us at all. 

Mr. OSLER. The  application of Mr. Rockwood shows the whole 
dam,  as I understand it. 

Mr. ROCKWOOD.  That  is so. 
Mr. OS LE^. That being so, even if the  Ontario & Minnesota  Power 

Co. were not  proposing to  join  in  the const’ruction of the dam, I take 
it that, you would,  upon  notice to  the  Canadian Government,  have 
jurisdiction  to  deal  with  that  application  and  either  authorize Mr. 
R,ockwood’s clients,  the Rainy  River  Improvement Co., to  construct 
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the  dam, or refuse  your consent. Although  the  matter  is  not  in such 
shape  that  the  Ontario & Minnesota Power Co. can come here  and 
ask YOU to  approve  the  construction of the  dam,  yet if you are  satis- 
fied that  the  Canadian Government has  no objection to  the construc- 
tion of that  dam, I would submit  there  is  no reason  why you should 
not  deal  with it on Mr. Rockwood’s application. 

Mr. CASGRAIN. What you  say  may be so, but now that  the  Canadian 
Government  has  these  plans  before it, don’t you think  that  if we 
act on  Mr. Rockwood’s application  the  Canadian  Government  might 
be taken by surprise? Now that  your  application is before them, 
they  are  put  on  their  guard,  and it may or may not be that they  have 
some objection to offer, which, of course, they would offer on your 
application. 

Mr. OSLER. I would not  suggest that you should deal on  my appli- 
c.ation without some intimation  from  the  public  works  department 
that  they  had  approved of the  plan,  and  if we are  prepared  to 
furnish you with  proper  assurances tp  that effect, then my  submis- 
sion is  that it would not, be necessary to  wait  until  the  lapse of such 
time as would otherwise be necessary if we had  to proceed  upon a 
substantive  application. 

Mr. CASGRAIN. Your  suggestion  is that we should  adjourn  for 
sufficient time  to  give you proper  opport.unity to  go  to  the  depart- 
ment  and  to see what  can be done there? 

Mr. OSLER. Precisely. 
Mr. CASGRA~N. I wish to  call  your  attention  to  a  telegram we 

received this  morning  from  Watson, Smoke,  Chisolm & Smith,  bar- 
risters, of Toronto : 

will  not be considered by the commission at present session in  Ottawa.  We 
We  understand  that matters relating  to Rainy  River  and tributary  waters 

are much interested for clients  in  these  matters and wish  to be heard on any 
application  to  the commission by the  Minnesota  Power Co. or Rainy River 
Improvement Go., or other company or individual.  Wire  answer. 

Do you  know what. their  interest is? 
Mr. OSLER. I think I can  tell you what  their  interest is. Mr. Wat- 

son  represents  the  Rainy  River  Lumber Co. and some allied  river 
improvement  companies,  and  perhaps some allied  lumber  companies 
who  are  operating  on  the  upper  waters  which feed Ralny  Lake  and 
Rainy  River.  During  the  shortage of water  about  two  years ago, 
the  Ontario & Minnesota Power Go., for  which I act,  found,  as we 
alleged, although  it  is denied, of course, that .the lumber companies 
for which  Mr. Watson  is  acting  had been storlng  large  quantlties of 
water  during  the season of low water,  which  prevented US getting 
the  natural flow of the  river  to  which we  clalm we were  entitled. 
I n  order  to  restrain  them we applied  to  the  high  court of justice in 
Ontario  for  an  injunction,  and our action  in  the  high  court  in 
Ontario  is now pending  against  Mr. Watson’s clients, the question 
being  whether  they  are  entitled  to  maintain  as  against US storage 
dams  for  the  purpose of driving  the  rivers  in such a manner as to 
prevent our getting  the  natural flow of the water. 

Mr. STREETER. Those  storage  dams  are  in  the  Province of Ontario. 
Mr. OSLER. All  in t,he Province of Ontario. I n  addition  to deny- 

ing  that  they  are  storing  the  water so as to hurt US, they  deny that 
we are  entitled  to  the  natural flow  of the  river,  and  they deny that 
we have  the  right  to  maintain  our  dam  at  Fort  Frances,  but  that  is 
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a matter  that  is  not before you, and we have not so far heard  any 
objection in respect to  our  application  with  reference  to  Kettle  Falls. 

Mr. CASGRAIN. These  gentlemen  may  be  under a misappre- 
llension, and  from  what you say  probably  there may be some change 
in  the  situation,  but I do not know that  the commission  would like 
to proceed to hear you or Mr.  Rockwood in  the  face of t,his telegram 
without  asking  these  gentlemen to appear to  be heard  to-morrow 
morning  and  to  say  anything  they may have  to  say  agamst  the  grant- 
ing of our  application. 

Mr. ~ S L E R .  I n  view  of what you say I think we probably  could 
not  properly  ask you to proceed to-day  in  the face of the telegram. 

Mr. TAWNEY. Let me ask you one question, Mr. Osler. What is 
now essential to be done in  order  to  make  your  authority  to  construct 
this  dam on the  Canadian  side  final, so far  as the  Government of 
the Dominion and  the  government of Ontario  are concerned! 

Mr. OSLER. So far  as the  Ontario  government is concerned, the 
lan  has been  approved by the  Ontario  overnment. So far  as  the 

bominion  Government  is concerned, we B ave  to  have  the  approval 
of an  order  in council. The  procedure  for  obtainin  that  order  in 
council is to  apply  to  the  public works  department. f or  approval of 
the  plan. 

Mr. TAWNEY. You have to  obtain  an  order  in council! 
Mr. OSLER. The  public  works  department, when it approves of the 

plans,  will  take  the necessary steps  to  obtain  the  order  in council, and, 
as Mr. Casgrain  will be able to  assure  you, that is a  matter  that could 
be done  very promptly as soon as these plans  have been approved. 
The essential thing is  to  obtain  engineering  approval. 

Mr. TAWNEY. Do you have  to  get  legislative  authority  from  the 
Dominion  Government? 

Mr. OSLER. There  is  an  act of the  Dominion  Parliament by  which 
any  obstructions  in  navigable  waters  must  be  approved by and 
through  the  department of public  works  and by gettin  the approval 
of the governor  in council-that is, approval  under t f e  general act. 
1 think  Mr.  Casgrain  will  agree  with me in  that. 

Mr. C A s a R A m .  I n  order  to  give you full  opportunity  to see the ub- 
lic  works  department we will take recess until 3 o’clock this a f ter- 
noon. 

Mr. STREETER. And these gentlemen  in  Toronto  will, I suppose, 
have  an  opportunity of being  heard  to-morrow 1 

Mr. CASGRAIN. Certainly. 
Mr. OSLER. I f  I may  suggest, I think I can find out very quickly 

whether  Mr.  Chapleau  is satisfied with  the  plan, because his office is 
a  very  short  distance from here. If he is not satisfied with  the  plans, 
then it is hopeless for us to expect  the  department of public  works 
to  act to-day. 1 can see Mr. Chapleau  and  telephone to  Mr.  Burpee. 
I f  Mr.  Chapleau  says  he is satisfied, then it may  be some use to  bring 
Mr. Watson  here, or otherwise it would not.. 

Mr. TAWNEY. Mr.  Rockwood wants  to roceed  on the  application 
of his  company, as I understand it, wit ?l out  reference to  the  ap- 
proval of the  Canadian  plan. 

Mr. ROCKWOOD. I want  to proceed  to-morrow  morning. 
Mr. STREETER. And  these  gentlemen in Toronto  may  want to 

oppose that. 
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Mr. ROCKWOOD. I think  that when Mr. Watson is here  it  will be 
found  that  his sole objection relates  to  the  matters  that Mr. Osler 
11as called attention  to,  and which are below the  Watrous  Island boom. 

Mr. CASGRAIN. I have  no  doubt that Mr. Watson  will be able to 
state  what  he  wants when  he  gets here. Of course, he may or may 
not consent to  what you are  asking  for. 

Mr. STREETER. I n  view of the  other questions before us, would it 
not be useful  to  have Mr. Watson come here and  state his case? 

Mr. CASGRAIN. We will telegraph  him, in any  event,  to come to- 
nlorrow  morning. 

(The Commission resumed a t  3 O~CIOC~C in  the  afternoon.) 
Mr. CASGRAIN. Have you any  further  statements  to make, Mr. 

Osler ? 
Mr. OSLER. After  the commission rose this  morning I went  to  Mr. 

Chapleau’s office and  found  he was out of town. I saw his  superior 
officer, Mr. Lafleur, the chief engineer,  and  he  telegraphed  to Mr. 
Chapleau,  asking  him to return  immediately,  and  a few  minutes  ago 
I saw Mr. Lafleur  again,  and  he  told me Mr. Chapleau  would  be  here 
in  the  morning. I have  an  appointment  with Mr. Lafleur at  half- 
past 10 o’clock to-morrow  mornmg,  which is the  earliest  appointment 
he could give me. He  has  no  report  from Mr. Chapleau as to  the 
plans. 

Mr. CASGRAIN. Then, so far  as your application  is concerned, we 
could not consider it this  afternoon? 

Mr. OSLER. I am afraid  not. 
Mr. POWELL. I suppose your  application  is  to  approve of the  plans? 
Mr. OSLER. As a  matter of fact  the  application of the  Canadian 

company, which I represent,  has  not received the  approval of the 
department of public works, so that it can  not come before the com- 
mission. Inasmuch  as  the  application of the  American  company is 
to construct  the  whole  dam  and  is  absolutely  in  order,  the  commission 
might proceed  to consider that. I n  order  to do that  they would no 
doubt r’equire to be  advised as  to  the  attitude of the Dominion  Gov- 
ernment. We hope to be in a position to  say  there  is  no objection on 
the  art of the  Dominion  Government or, at least., that such objection 
as t K ey may  take to matters of detail  can  be  met by us. It is Mr. 
Rockwood’s application we will  ask you to proceed with to-morrow. 

Mr. CASGRAIN. I s  t.hat agreeable to you, Mr. Rockwood? 
Mr. RQCKWOOD. Yes. 
Mr. POWELL. Are these  two  companies the  same? 
Mr. ROCKWOOD. They  are  in  the same  interest. The company 

making  this’  application  on  the  Minnesota side is the  Rainy  River 
Improvement Co. and on  the  other  side  the  Ontario & Minnesota 
Power Co. (Ltd.) . 

Mr. POWELL. What companies are  interested in  the  falls? 
Mr. ROCKWOOD. The  Ontario & Minnesota Power Co. on the On- 

t,ario  side  and  the  Minnesota & Ontario  Power CO. on the  other side. ’ 

Mr. OSLER. It may be a  lengthy process to get  the  department of 
public works  moving, and  might 1 suggest that you  would write  to 
the  minister  and  say  that Mr. Rockwood IS pressing  his  application. 
That  might assist us in  getting  them  to be ready  to  go  on  with  the 
matter. 
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Mr. TURNER. I do  not see how we could urge  the  Government in 

Mr. Po-. Do you think it would be effective? 
Mr. OSLER. I do not, suggest that it. is sure to be effective, but every 

little helps. 
Mr. ROCKWOOD.  May we inquire  whether it is understood  we  can 

come back to-morrow  afternoon  if,  as it may  turn  out, we can not  get 
any  result  in  time  for  the  morning session  of the commission? 

Mr. CASORAIN. Mr. Keefer  will be here  in  the  morning,  and he may 
have  something to  suggest that you might  want  to  hear. 

Mr. TURNER. I f  you press  the  application  on behalf of the  Ameri- 
can  company  you  could  proceed  with it. 

Mr. OSLER. We  do  not know what  the  position of the commission 
would  be  on that  point.  If we get  the  approval of the  department 
of public  works that would  help. 

Mr. POWELL. You don’t expect to  get  a decision from  the  depart- 
ment that soon, do you! 

Mr.  OSLER. I do  not  know  whether it is possible or not; I hope it 
is ossible. 

f)Application  deferred  until  to-morrow.) 

The commission  resumed its session a t  10.30 a. m., October 2. 
Present.:  Th. Chase Casgrain  (chairman),  James A. Tawney, 

Henry A. Powell, Frank S. Streeter,  Charles A. Magrath,  and George 
Turner.  Lawrence J. Burpee  and L. White Busbey, secretaries. 

The consideration of application of Rainy  River  Improvement 
Co. for  approval of lans for dam  at  Kettle  Falls was  resumed from 
yesterday’s sitting o P the commission. 

Mr. C. J. Rockwood, of Minneapolis,  and Mr. Glyn  Osler, of 
Toronto,  appeared  in  support of the  ap  lication. 

Mr. Watson, of Toronto,  appeared P or the  Rainy  River  Lumber 
Co., the  Shelvin-Clarke Co., the  Shelvin  Mathieu Co., the Quetico 
Lumber Co., and  the  Martin  Improvement Co. 

Rat  Portage  Lumber Co. and  other companies in which Messrs. 
Mackenzie & Mann  are  interested,  representing  practically  all  the 
lumber  bompanies in  that  district. 

Mr. CASGRAIN (chairman).  Have you any news for  us  to-day, Mr. 
Osler ? 

Mr. OSLER. Not  very g?od  news, I am  afraid. I spent  an  hour 
or an  hour  and a half  with  the chief engineer of the  public  works 
department  this  morning. His assistant, Mr. Chapleau,  who  was 
deput.ed to  examine  these  plans  and make his  report,  says  he  is  not 
prepared  to  make a report  yet. He  suggests there  may be little 
matters to consider  as to  the  general conservation scheme in which 
the  department of the  interior is interested,  and before dealing  with 
the  matter  they would like  to consider it with  the  department of 
marine  with respect to  matters of navigation,  and  in  the  meantime 
he is not  repared to expedite  the  matter. I urged  the chief engi- 
neer that K e  should a t  least come and say that subject  to such regu- 
lations  as  might be  suggested by the  other  departments  after con- 
sultation  with  them,  they  should  let  us  get  on,  but  he  finally  said 
he  would not  take any  action  until he had consulted these depart- 
ments. H e  also suggested that  the  hydro-electric commission in  

that direction. 

Mr.  Watson  stated  that  he  was  also  instructed  to  represent  the * 
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Ontario  should be consulted, although I pointed  out  to  him  that we 
had  approval by order-in-council of the  Ontario  government. I 
found it was quite impossible to get  him  to  take  action  this  morning, 
and  the best thing I could  do  was to  get  his  promise  to  call  an  early 
meeting of all  the  departments  interested,  with  a view  of seeing 
what,  if  any, objections they  had,  and  what,  if  any,  regulations  they 
would  require. I urged  upon  him  that  such  a  consideration of the. 
general question of levels and  dams  in  that  watershed would  occupy 
a  very  long  time,  and  that  if these other  departments desired to em- 
bark  upon  that it would not  only  postpone  the  consideration of this 
matter  indefinitely,  but would practically  anticipate  the  functions 
of your commission. But he  thought  he could not  deal  with  the 
matter  in  the meantime. I am  afraid we can  not  present  anything 
from  the  public  works  department  this  morning. I can  only sug- 
gest that If you  should see fit to proceed  upon Mr. Rockwood's ap- 
plication you might  make  an  order  approving of his  plans,  and  then, 
if we  could get  the  approval of the  department  in  the course of a. few 
days, Mr. Lafleur promised  me t,o expedite it, and  his  callina  a 
meeting of the  departments  interested looks like  expedition, &en 
your  order  might  take effect as soon as  the  approval of the public 
works  department was  obtained. 

Mr. POWELT-. Would it facilitate  matters a t  all,  if  the commission 
proceeded to hear  and  determine  the  application filed on  behalf of 
t.he Minnesota & Ontario  Power Co. That company  could  not, or 
would not, proceed with  the  construction of the  dam  until  the  Cana- 
dian  Government  had  authorized  the  construction of the  dam  upon 
the  Canadian  side, in  any event. 

Mr. QSLER. That  is quite true ; but,  on  the  other  hand,  if we waited 
until  the  public  works  department gives its approval,  then it would 
be  necessary to call  your  commission  together again,  and it is  per- 
haps  a  matter of days  whether we can get  the  dam  built  this  year or 
not. iMr Lafleur  quite  agreed  with me that  to  team  in  supplies  and 
materials for the  building of that  dam is out of the question after  the 
river freezes. That  material  must be taken  in  by  water,  and unless 
approval is given  in  time  to enable the  company  to  take  in  material 
before  the  river freezes, then  practically  the whole  construction of 
the da,m is postponed  for  another  year, because  when the ice  goes out 
of the  river  next  year it will be a period of high  water  during  whlch 
i t  will be i~npossible  to  build. 

Mr. TAWNEY. How  early does the  water  freeze over there? 
Mr. OSJ~ER. Mr. Rockwood is more familiar  with  that  than I am, 

but he tells  me  that you  can not  depend  upon it after  the  10th of 
November. 

Mr. W~TSON. Perhaps it may  expedite  matters  if I say  a  word  on 
behalf of those whom I represent. It is just one  word I have to  say 
and  that  is  that I am  quite  unprepared  to proceed this  morning  and 
to give y m  the  assistance  which I am  sure ou would  expect from 
me, by  reason of the absence of instructions P rom  my  clients,  beyond 
the  general  statement  that  they wish to object  and oppose the  pro- 
posal. Beyond that,  instructions  have  not been given me, and  judg- 
ing  from  what Mr. Rockwood and Mr. Osler  have  stated  to me, there 
apparently  has been  some misapprehension  on  the part of the man- 
agers of the  company, because I have been waiting  instructions and 

88742-13-3 
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they  thought  the  time  had  not been reached  when instructions were 
necessary. They  thought they would receive some personal  notice, 
or notice to their.  companies, of the  application which was filed so 
that  the  particulars of that  application  might be ascertained  and 
steps  taken to answer. It appears  from  what I have  learned  since I 
came  here Ihattbe notice was published in  the newspapers  and  appar- 
ently  that Ihe application  is In accord with  the  rules of the commis- 
sion. 

Mr. CASGRMN. I understand  that t,he  applicat.ion  which is now 
made  by  Mr.  Itockwood, is an  application of the  R,ainy  River Im- 
proventent Co. for approval of the  plans of a  dam a t  Kettle  Falls. 

Mr. ROCKWOOD. That is so. 
1Mr. WATSON. One further  point  in  regard to that which appears 

to me to be of special importance is this:  This proceeding, as to  the 
dam  at  Kettle  Falls,  is  the  logical sequence of the  dam  and con- 
struction on the  Rainy  River; it is wholly  incident  and  collateral  to 
that,  and  the  fact is that  the  dam  and  the work  on Rainy  River 
have  never been approved of yet. They  are  standing  in  the same 
position  and  they  are  in  addition  the  subject of litigation between 
the  parties.  There is a  trial  imminent  in t,he  next court to  be  held 
in  the  ordinary course on the 20th of October.  Mr.  Osler has  in- 
formed me that owing to serious  bereavement in Mr. Backus's family 
they  may  not be  able to proceed. 

Mr. OSLER. We  are not going on. 
Mr. WATSON. That makes it more  serious from  the  standpoint of 

Mr. Osler. This  plan is part of a  larger  plan which  would  bewholly 
inoperative  and ineffective  unless the  other is approved  of,  and  noth- 
ing  can be done in  the  other  matter  until  the  approval of the Do- 
minion  Government, by order  in council, has been given, and  nothing 
of the  kind, so far,  has been given. On the  other  hand,thedepartment 
of justice  has  reported  against it to  the  department of public  works, 
and  the public  works, as I understand, has also  reported  against it. 
I do not see how any advance  can be made  this  mornmg. I n  addi- 
tion to that  there is the question of want of instructions  on my part. 
If I am at  liberty to have  a  copy of the  application  and  the copy of 
the  plans involved in  the proposal, I shall  submit  them at  once to  my 
clients,  who  are  materially  interested,  and  present  to you such in- 
structions as may  be  given to me. 

Mr. TURNER. Are you familiar  with  the  treaty  and  the  rules of the 
commission ? 

Mr. WATSON. I have  perused  them ; I can  not  say that I am  famil- 
iar  with them. 

Mr. TURNER. You say  you had no  notice? 
Mr. WATSON. I received no notice. 
Mr. TTJRNER. Our rules  require you within 60 days after the filing 

$of such  application  to fde a  statement as to  any  fact or facts  bear- 
ing on the sub'ect  matter of the  application which  would  tend to 
defeat or modi 2 y the  order of approval sought. 

Mr. WATSON. We have  not  had  that notice. 
Mr. CAWRAIN. The notice  was  evidently  published. 
Mr. WATSON. It was  published, .yes, and  in one sense  there'  may 

llave been a  notice,  inasmuch as it was  published,  but '1 was  dis- 
tinguishing 8s between that  general  publication  and notice to  the 
companies  interested.  They  thought,  there  may  have been a mis- 
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apprehension on their  part,,  that  they should receive direct notice. I 
saw Mr. Mathieu  last week in t,he office, and he  said that something of 
this  kind  might come up, but  he  had  not received any notice. 

Mr. ROCKWOOD. I understand  the  situation on the  reference of this 
ItsLinp River  application to be this:  It, \vas filed strictly 
to  the  rules  last  February,  and it came  before  the  commissmn  wit 
the  approval of the  Secretary of War on our  side, on April 2, at  the 
meeting  in  Washington.  The notices were  given  by  one or  both 
of the  secretaries of t'he commission, in accordance with  the rules. 
The 60 days  expired  long ago. There  has been no  protest  on the 
part of the companies  represented  by ME. Watson.  There  was  no 
requirement that personal  notice  should be served  on  them. We 
could not  anticipate  that  opposition  and  as  a  matter of fact we did 
not  anticipate it. I am  as  certain  as I can be that I have  heard  this 
matter discussed many  times  within  the  past  year  when Mr. Mathieu 
was  present,  and  that Mr. Mathieu  had  personal knowledge that  the 
company  intended  to  put  in  this  dam  at  Kettle  Falls. 

Mr. S T R E E , ~ R .  Who  is Mr.  Mathieu! 
Mr. ROCKWOOD. Mr.  Mathieu is the  general  manager of three or 

four of the companies for whom  Mr. Watson  ap  ears  and  he was 
present a t  hearings  held by the  representative o f  the  secretary of 
war in  International  Falls  and  Fort  Frances. I can not, say  that 
those hearings were heard  as  to  this  particular  matter; I am  not, 
sure  they were. They were  held with  reference to  the boom down in 
Rainy  River below International  Falls,  and I am  not  certain  whether 
they  included  this  matter,  but I do lmow that  this  matter  was dis- 
cussed incidentally a t  those meetings, if not as a  principal subject. 

Mr. WATSON. Re good enough to  pa,rdon me-I have a letter  here 
from  Mr. Rusbey, date  the  94th of September,  directed to my firm 
in  answer  to a communication, in  which  he says: 

In reference  to giving notice of meetings of the  commission, it  was .decided 
that  the people  residing  in  Canada,  interested  in  the  question, should be 
notified by the secretary of the  Canadian  section of the commission, Mr. 
Burpee, at Ottawa,  while  the  secretary of the  United  States  section  should 
notify all interested  parties on this  side of the  line. 

That confirms, as  he  says, a let,ter  written to my  firm  in  June  last, 
that we would get notice. 

Mr. BUSBEY. That was  in  reference  to  the  investigation  with re- 
gard  to  the  Lake of the Woods. 

Mr.' WATSON. It is an  answer  to my letter upon this subject. 
Mr. CASGRAIN. Let me ask you a question, Mr.  Rockwood: 'Sup- 

pose you are absolutely  right  and  that  the  delays  have  expired  and 
t,hat  your  status  before  this commission is absolutely  correct,  yet, 
the  Government of Canada  has  not  approved of the  plan  to  extend 
the  dam  on  the  Canadian  side,  and, is it possible for us to make an 
order,  approving of the  construction of the  dam,  in  face of the  fact 
that t,he Government of Canada, who have  had  this  matter  under 
advisement,  have  not  yet come to  any  determination? 

Mr. TURNER. That is  a  matter I would like  to ha.ve  some informa- 
tion on. 

Mr. ROOKWOOD. I think it is, and  for  this  reason:  This notice was 
served  upon the Government. At  all  events I assume that it was 
served upon  the  Government because the  rules  require  the secre- 
taries  to  serve  upon  both  Governments  the notice, and  the  depart- 
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merit of public  works or any  other  department of the  Canadian Gov- 
ernment could  have voiced its objectlon, if it has  any, to  the  appli- 
cation of the  Rainy  River  Improvement Co. 

Mr. GASGRAIN. Suppose  the  department of public  works  has  not 
done its  duty,  and suppose all  the  departments  have  failed  in  their 
duty,  what would you do in face of the  rule of our constitutional  law 
that  the  Crown can not be bound by the  laches of its  servants?  Sup- 
pose  yon are absolutely right,  yet,  in view  of the  fact  that  the Gov- 
ernrnent  has  withheld its approval, how can we give  an  order 
authorizing you to construct  this  dam? 

Mr. RocKwoon. We  are *not going  to  construct that  dam  until we 
get  approval,  as  a  matter of fact, because half  a  dam  is  no good, 
and we can  not  construct  on  the  Canadian  side  until we have  the 
approval of the  Canadian  authorities.  We now have  the  approval 
of the  government of Ontario  and we have  no  doubt at  all  about 
gettingathe  approval of the Dominion  Government. 

Mr. TURNER. I would like  to know  whether  the  order  which Mr. 
Rockwood is now seeking is to  build  half  a  dam or to  build  the 
entire  dam? 

Mr.  ROCKWOOD. The  application addressed to  the  Secretary of 
War  is necessarily as  to  that  portion of the clam that is on United 
States soil, and  while  the  plans  before  the  Secretary of War cover 
t,he  entire  stream,  yet  his  authority  to  approve is limited to the  ter- 
ritorial  jurisdiction of the  United  States. 

Mr. TURNER. Do you want us to  pass  an  order  authorizing you 
to  build  half a dam or to  build  the whole dam? I do  not see at  the 
present  moment how we could  make an  order  for  the  construction 
of half  a  dam  in these waters. 

Mr. RocKwoon. I am  going to  try  to cover this  entire subject and 
to meet these questions which the commissioners are  asking. T o  
show  why I am  in  earnest  about it I want  to  state  the  situation  from 
the  historical  standpoint  very briefly. In  January, 1905, a contract 
was made  between Mr. Backus  and  the  Ontario  government,  and 
the  contract  provided  that  it should be assigned to a  company to 
be organized,  and which  was  organized,  as the  Ontario & Minnesota 
Power Co., and  approved  as such  by  order-in-council of the  Ontario 
government. That  contract, as I say,  was  made  with  the  Ontario 
government,  approved  by  order-in-council,  and  ratified  by  an  act 
of the  legislature, auDhorizing the  construction of a  dam at Fort  . 
Frances,  and  also  authorizing  the  construction  and  requiring  the 
construction of a  dam  at  Kettle  Falls,  to be used as  a  storage  dam, 
for the  purpose of reinforcing  the flow  of Rainy  River  and  de- 
veloping all  the ower of which that  stream was capable. Now 
the  company ma B e  these  plans  for  the development of the  power 
at Fort Frances  and  International  Falls. Of course that was for 
half  a  dam, because the ‘urisdiction of the  Ontario  government 
went  only  to  the  middle o 1 the  stream,  but we controlled  the  other 
side, so that we were able to  put  the  two  half  dams  together  and 
make  a whole. The  plans  for  that  dam  and  for  the wheelhouses 
and  the  amount of power to be  developed  were all  made  with ref- 
crence to carrying out that conOract with  the  Ontario  government 
and  constructing  a  storage  dam  at  Kettle  Falls  to  increase  the 
low-water flow. That  contract  had  the  approval also of the Do- 
minion  Parliament,  but  both  the  act of Ontario  and  the  act of the 
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Dominion  Parliament  provided  that  the  construction  should  not 
be proceeded with  until  the  plans were submitted to and  approved 
by the  department of public  works, respectively, of Ontario  and  the 
Dominion. 

Mr. WATSON. Approved by the  Governor  in Council. 
Mr. ROCKWOOD.  Well,  perhaps by the  Governor  in Council. 
Mr. OSLER. Which  acts  on  the recommendation of the  public works 

department. 
Mr. ROCKWOOD. I am possibly speaking  with  technical  inaccuracy, 

but  they were, at  all events, to be approved by  both  Governments. 
The  dam was built,  the wheel pits  have been made, the wheels  have 
been put  in,  the  investment  has been made  with  reference  to  the use 
of power that can be developed, not only at  Rainy  Lake  but  by  the 
reinforcement  through  this  storage dam. Later  a new contract was 
entered  into between the  company  and  the  Province of Omntario, by 
which the  company  agreed to build  a  paper  mill  on  the  Fort  Fran- 
ces side. The town of Fort  Frances,  with  the  approval of the Gov- 
ernment,  required  the  construction of an  additional  paper  mill on 
the  Fort  Frances side, and  the  construction of t.hat  paper  mill  is 
going on on the  face of that contract. You saw the  paper  mill on 
the  Fort  Frances  side when  you  were there. As part of that scheme 
we submitted  our  plans  for  this  dam  to  the  Secretary of War  and 
got  his  approval. 

Mr. STREETER. Do you  mean the  dam  at  Kettle  Falls? 
Mr.  ROCKWOOD.  Yes ; the  dam  at  Kettle  Falls. 
Mr. CAsaRArN. What  is  the  statute? 
Mr. OSLER. Chapter 139, Ontario, 1905, and  chapter 132, Dominion 

Mr. CASGRAIN. Is that  the  statute which  authorized  the  construc- 

Mr. ROCKWOOD. Yes. 
Mr. CASGRAIN. I. do not  see  that  Kettle Falls  is mentioned. It 

says,  “Provided  that  no  work  authorized by this section shall be 
commenced until  the  plans thereof have  first been submitted  to  and 

Mr. OSL.ER. I think you  will find in subsequent sections that  there 
is power  given  to  develop on the watershed  as well. 

Mr. TURNER. It gives power  to  construct, develop, operate,  and 
maintain works, canals,  raceways,  dams, etc., and  buildings  in con- 
nection with  such  power,  including  any increase of said power  on 
Rainy  River,  by  storage or otherwise,  which  the  company now has 
or may  hereafter  have power  to  construct. 

Mr. ROCKWOOD.  That  is  the  Dominion  act,  but it refers  in  sub- 
stance  to  the  Ontario  incorporation,  and  that  incorporation  refers 
to this  particular  contract,  and it all goes  back to  the  obligdion we 
assumed to  put  in  this dam. We  have  made  all  our  plans  and  invest- 
ments  with  reference  to it. 

Mr. CABGRAIN. Are you quoting  the  investment  as a reason  why 
we should  approve of the plans! 

Mr.  Rocnwoon. Certainly I am. 
Mr. CAsaRAm. Why  do  that  before you got  this  approval? 
Mr. ROCKWOOD.  We  have  found, Mr. Chairman,  that if we waited 

for  everything to be done we would be in  hot  water  with  the gov- 
ernment of Onhrio,  the town of Fort  Frances,  and  all  the  rest,  and 

Statutes, 1905. 

tion of the  dam at. Kettle  Falls? 

. approved of by the  Governor  in Council.” 
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because we were  supposed to be  doin  nothing we have  had  the 
community of Fort  Frances on our bac a s. We  actually  had  threats 
of war,  and we had  to protect  our  property by force. 

Mr. OSLER. And by  injunction. 
Mr. ROCKWOOD. By  injunction  and by actual  force  to  prevent 

raids  on our property by the people of Fort  Frances,  who  thought 
we were not  investing money fast enough on their  side of the  line. 
They  actually used  violence. Now,  Mr. Chairman, we made  these 
t,wo applications almost  simultaneously,  and we got  the  approval of 
our Government  promptly.  On  this  side  approval  has been de- 
layed. I do  not  undertake  to  explain  the causes of the  delay,  much 
less do I want  to comment  on  them. The  time  may  have been neces- 
sarily consumed, but I can  not  sag  as  to  that. At  all events, we 
have  agreed  with  the  people of Fort  Frances  to  erect  this  paper  mill 
and  to  operate it, and we are  asking to be allowed to  do  that now. 
The  contract  has been made for  the  mill,  the  machinery  has been 
purchased,  and  the construct.ion is  going  ahead. I n  the  winter of 
1910-11, and  again  in  the  winter of 1911-12, there was not  water 
enough to  operate one mill  on  the  Minnesota side. 

Mr. CASGRAIN. Is that.  the  mill a t  International  Fa,lls? 
Mr. ROCKWOOD. Yes. I n  the  winter of 1910-11, the company 

buying  pulp  to  operate  that  mill, because of the low stage of water 
in  the  Rainy  River.  The  water  is  better  this  year,  but it is  still low, 
and if. we can  not  put  in  this  reenforcing  dam  at  Kettle  Falls one or 
both of these mills  will  be  partly or wholly idle  in  the  winter of 
1913-14, a  year hence, when the  Fort  Frances  mill  will be ready t o  
operate. It means not  only  a  great loss to  this company, but it 
means  a loss to  the  two communities. They  are  depending on that 
mill,  not only for  employment for the  population which  is there now, 
but  for  the new population which they expect to come in. The 
people in  these  two communities are depending on these mills. 

Mr. CABGRAIN. Just  suppose that  the  Canadian  Government  should 
refuse to approve,  where  would  our  order b e ?  

Mr. ROCKWOOD. We  must  wait  until we get  the  approval of the 
Canadian  Government,  but if we get  the  approval of these plans by 
the commission we will know what  the  attitude of this commission is, 
and  then,  before we get  the  approval of the  Dominion  Government, 
we might  perhaps  ta,ke  a  little chance and  go  ahead  and put  the 
material on the  ground. 

Mr. TAWNEY. Mr. Kockwood, I would like to  ask you if you have 
considered this question 11nder Article 111 of the  treaty, which reads: 

ARTICLE 111. 

4 spent a great  many  thousand dollars-I think more than $50,000- 

It is agreed  that, in n(1,tlition to  the uses, obstructions, :1nA’ diversions  hereto- 
fore  permitted  or  hereafter provided for by special  agreemeut  between the 
parties  hereto, no further 01‘ other uscLs or ol)strlictions or diwrsions.  whether 
temporary  or  I)ermauent, of boundary  waters on either  side of the line, affect- 
ing the natural level or flow of bnund:rrg waters on the  other  side of the line. 
shall be  mxde  except by authority of the  United  States  or  the Dominion of 

fore  provided, of a joint commission, to be known as the  International  Joint 
Can:~rl:t within their Iwqwctive jluidictions 1 1 n d  with the olqwovnl, xs hereto- 

Commission. 
The  foregoing  provisions are not intended  to  limit or interfere  with  the 

existing  rights of the Government of the  tJnited  States on the  one  side  and  the 
Government of the Dominion of Canada  on  the  other,  to  undertake  and  carry 
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011 governmental  works i n  bonniiwy  waters  for  the  deepening of channels,  the 
('onstru(*tiorl of breakwaters, the im1)rovement of harbors,  and  other govern- 
mental  works  for  the benefit of co~nmerce  and nttvigation, provided that  such 
works a re  wholly on i ts  own side of the  line  and  do  not  materially  affect the 
level 01' flow of the bonnd:rry w:liers  on the  other, nor are  such  provisions 
intended  to  interfere  with  the  ordinary  use of such  waters for domestic  and 
sanitary  purposes. 

Article IV reads: 

cia1 agreement between them, they will not  permit the constrnction or main- 
The high co~) l~wct i r~g  parties a g r w  that,  except  in cases provided for by spe- 

tenance on their  respective  sides of the  boundary of any  remedial or protective 
works or a11.y dams  or  other  obstructions  in  waters Bowing from boundary 
waters  or  in  waters a t  i l  lower level than  the  boundary  in  rivers flowing across 
the boundary,  the effect of which is to  raise the natural  level of maters on the 
other  side of the bonndftry ~ ~ u l e s s   t h e  Construction or maintenance  thereof is 
approved by- the  aforesaid  International *Joint Commission. 

It is further  agreed that the waters  herein defined RS bounddry waters  and 

injury of  health or property  on the other. 
waters flowing wross the  boundary  shall  not be polluted  on either  side  to the 

Now, what is meant  by " special  agreement " as referred  to  in 
Article XI11 : 

In all cases  where  special  agreements  between the high  contracting  parties 
herein are referred  to  in  the  foregoing  articles,  such  agreements  are  under- 
stood  and  intended  to  include  not  only  direct  agreements between the high con- 
tracting  parties,  but  also  any  mutual  arrangement  between  the  United  States 
and the Dominion of Canada  expressed by concurrent or reciprocal  legislation 
on the part of Congress and  the  Parliament of the Dominion. 

Now, suppose the Congress of the  United  States  has  authorized 
the  construction of this  dam  on  the  American side, and  the legisla- 
tive  department of the  Dominion  Government  has likewise author- 
ized the  construction of. the  dam  on  the  Canadian. side-having 
received all  this,  has  this commission anything  whatever  to say  about 
the  approval of these plans? 

Mr. CASGRATN. Of course the  legislation on our side  is  subordinate 
to that very important condition in section 1, which says that no 
work  shall be  commenced under  that section until  the  plans  thereof 
have been first submitted to  and  approved by order  in council. 

Mr. TURNER. And  the  legislation mill  be  complete on the  Canadian 
side when the conlparly has  that  approval. 

Mr. TAWNEY. So fa r  as I am concerned, it appears to me that if 
we have  the  power  to  approve we would  also  have the power to dis- 
approve,  but horn could this commission disapprove of what  the 
Governments of both  nations  have  approved? 

Mr. ROCXWOOD. That question was raised at  the  April meeting of 
this  board  in TVashington, and while I have not t,hought it necessary 
to  urge  that view, i t  has seemed to me that it is the  correct  view;  that 
this commission acts as an arbiter  in case of difference between the 
Governments: and  that  this commission would not disapprove  what 
both  Governments  have  approved. 

Mr. TAWNEY. And when you get  the  approval of the  Dominion 
Government, then you will  have all  the  legislation  that is necessary, 
as well as the  approval of the  administrative  department of the 
Governments of both  countries for the  construction of this dam. 

Mr. ROCKWOOU. That is t,rue, but it is also true  that nobody  knows 
yet to tl certainty  what  this  treaty means in  that respect;  there has 
been no  authoritative  construction of the  treaty,  and  our  Secretary 
of War,  whether  correctly or ihcorrectly,  took  the view that  he would 
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send  the matter  to  this commission, and when  he gave  his  approval 
he  gave it with  reference  to  the  action of this commission. 

Mr. POWELL. He gave it,  subject  to  the  approval of this com- 
mission. 

Mr. ROCKWOOD. Now, the  Secretary of War may  have been wrong 
in  assuming  that  his action must  have  the  approval of this commis- 
sion. The  act of Congress did  not  require  the  approval of this com- 
mission) but  only  the  approval of the  Secretary of War. If he was 
wrong  m  sending  it  to  the commission for action,  then that condition 
in  his consent was not  binding. 

Mr. TAWNEY. It is for  the commission to  say,  in  the  first place, 
whether  this is a case which comes within  the  jurisdiction of the 
commission under  this  treaty. 

Mr. Rocnwoon. Yes. Now, Mr. Chairman, we want  to keep peace 
with  this commission, we want  to keep the peace with  the  Secretary 
of War, we want  to keep the peace with  the  department of public 
works in  Canada  and  with  the  Governor  in Council. 

Mr. TAWNEY. And you want  the people of Fort  Frances  to keep 
peace with yon? 

Mr. ROCKWOOD. And I am afraid  the people of Fort  Frances  will 
not keep peace with  us unless that mill is running. 

Mr. CASGRAIN. If what Mr. Tawney  says  is correct, then we have 
nothing to do  with  the  matter  at  all; we can not  entertain  the  appli- 
cation or act  upon it in  any way. 

Mr. ROCKWOOD. This  application comes here, after  publication  in 
accordance with  the rules of the commission. The  Government  has 
had  its  opportunity  to object and it is  not objecting. 

Mr.  CASGRAIN. We can not assume that  in face of what Mr. Osler 
said this  morning. I t  looks as if the  Government of Canada were 
going  to object. 

Mr. TURNER. If  the Government of Canada  had been brought in 
here to consider the  obstruction of the  waters  simply  upon  the 
American  side  alone  and  did  not object, that  might be one  phase of 
it, but  here you are  asking  for.  the  authorization of a dam  clear 
across the  river  on  both sides, and how can we give you that  authori- 
zation  until  Canada  has  acted? Unless Canada  has  acted, I am 
very  strongly of the  opinion  that we can not authorize you. I f  yon 
are satisfied Canada  is  going to act affirmatively, you  would  be per- 
fectly  safe, I should  think,  in  going  up  there  and  getting  your 
materials  in. 

Mr. CASQRAIN. We  are  not  throwing obstacles in  your way, Mr. 
Rockwood ; we would like to help you. We  understand  the  im- 
portance of the  mat,ters you have  put before us, but, on the  other 
hand, we would not  like  to do a thing which we had  not the  right 
to do. 

Mr. ROCKWOOD. While I think of it, I want, to say a word  about 
the 60 days’ notice. I take it  that applies  only  in case the issue is 
joined,  and  here  no issue is joined. 

Mr. POWELL. I do  not  t,hink we could  give judgment by default 
in such a case as this ; it is not like  an interlocutory  judgment for 

Mr. ROCKWOOD. Might I ask  whether  the  commission is likely  to 
nonappearance. 

hold  any  sitting  in  the  near  future? 
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Mr. CASORAIN. I f  it is necessary and useful, we cerhinly. shall. 

Mr. ROCKWOOD. The  frost  may come in  six weeks or even in two 

Mr.  MAGRATH.  Could you not  take  the  material  in on the  ice? 
Mr. ROCKWOOD. It is not  possible; an ice road is the  worst  road in 

the  world  for  crossing  drifting snow. This  is a dam across the  main 
channel,  requiring 500,000 feet of heavy  timber. It is  not possible to 
get  that  in except  by  water. 

Mr. CASORAIN.  You have  not convinced me that our giving  an 
order now would help you in  any way. 

Mr. ROCKWOOD. It, would  not,  except in  this way ; it would not be 
sufficient of itself,  and we would  have to go on and  get  something 
else, but if we had  that  order we would know at least that we could 
feel  sure of getting  the  approval of this commission. 

Mr. STREETER. Su' pose you felt reasonably sure  that if you got 
the  ap roval of the  anadian  authorities no further  approval on the 
part o this commission would be necessary,  would not  your  task be 
less difficult ? 

We will  have a meeting within  six weeks anyway. 

weeks. 

! E 
Mr.  ROCKWOOD. It would,  if we could  have that assurance. 
Mr. WATSON. If  it were thought  that  the occasion called for  any 

expresssion of approval by your commission, we would like  an op- 
portunity of bein heard on the merits. 

Mr. STREETER. Qou should  not draw  any such inference from  any- 
thing I said, because it would not be justified. 

Mr. TURNER. The only  expression of opinion would be that  in 
case the two  Governments  concurred in  authorizing  this  dam,  the 
possibility  is that  this commission would  have nothing  to  do  with it. 

Ms. TAWNEY. Suppose, Mr. Rockwood, this commission on the ap- 
plication  should  dispose of that  application by saying  that it had 
no jurisdiction,  all ou would  have to do  would  be to  get  your 
authority  from  the  dnadian Government to  build  the dam. 

we have  tJhe approval of both  Governments we can go  ahead, that 
ends  the  matter here. 

Mr. ROCKWOOD. I f  the commission expresses the view that when I 

Mr. POWELL. I, for one, would not  express that opinion. 
Mr. STREETER. I should  like  to  hear  argument on the question as 

to  our  jurisdiction  in  that event. 
Mr. POWELL. You see there  are two  phases of the  corporation: 

first, there is the phase  which does not  empower to do anything, but 
creates  the  corporation a person to  do a certain  thing  provided it 
gets  the power to do it, and  then it says it  may do  those things which 
the company now has or may  hereafter have  the  power to construct. 
There  is t,he  empowering clause. I n  other  words, it incorporates  the 
company  a  person to do  business  without  being ultra vires. 

Mr. OSLER.  May I suggest that  the  act of the Dominion Parliament 
was not an incorporating  act;  it was an empowering  act. The com- 
pany was incorporated  by  letters  patent  under  t'he  general  act of the 
Province of Ontario. 

Mr. CASGRAIN. It says that  in  the preamble. 
Mr.  OSLER. Having  that corporate  existence  with power to do the 

various  t.hings it  required  to  do  in  the  development of t>he river, it 
was met with  the objection that it might construct  works in  an  in- 
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ternational  stream  without  the  statutory  authority of the Dominion 
Parliament.  Therefore,  tahe company already  had  a  corporate ex- 
istence, with  a  corporate power  to  do these works, but, as  was thought, 
lacking  the except'ional power to do them,  they came to the  Parlit\- 
ment of Canada for t,hat  very  purpose,  and I take it that  it was cer- 
tainly  intended  to give the compan that power. 

Mr. POWELL. Is clause 1 of the 5 ominion act  verbatim  with  the 
clause of the  Ontario  act,? 3 

Mr. OSLER. The  Ontario  act came  about  in  another way;  the 
Ontario  act was  passed after  the Dominion  act. First, the company 
was incorporated by letters  patent  under  the  general powers, includ- 
ing  the power to  construct these works. It is  then  that it made  the 
contract  that  has been referred  to  with  the  Ontario  government, by 
which it acquired  the  right  to  construct  the  works  upon  the  land  in 
question which  was vested in  the  Ontario  government. It, there- 
fore,  acquired  title  from  the  Ontario government, and  then  having 
acquired  t,itle  and  having  corporate  power  to do the work by virtue 
of these  letters  patent, i t  required  the  permission of the Dominion 
authorities,  and it came to  the Dominion  Government for the  pur- 
pose of getting  this  act, which  was passed. Then,  that  act  having 
heen passed, was passed in  terms  slightly  different  from t,hose con- 
tained  in  the  contract  with  the  Ontario  government.  The Dominion 
Parliament was not  content to give it power to  carry out these works 
on all  the  terms  set^ out' in the contract  with  the  Ontario  government. 
Objection  had been made  by  other  interests.  The  Dominion  act  was 
therefore, at  the time i t  was passed, somewhat  inconsistent  with  the 
contact  with  the  Ontario  government. To remedy that  state of 
affairs,  the  rovincial  government of Ontario,  in  the  following  year, 
1906, intro c f  wed a hill and passed an  act which is, in  its essential 
clauses, verbatim  with  the Dominion act. It ratified  the  cont>ract, 
but  there was  a discussion on  the question of t,he export of power and 
the  two  acts  are absolutely verbatim  except  that  the board of mil- 
way  commissioners was authorized  with  authority  in  the Dominion 
act  to  regulate  the  export of power, and  in  Ontario  the  lieutenant 
governor  in council was vested with that  authority.  The  Ontario 
act  slightly  altered  the  original  contract. Mr. Watson  said we had 
no authorit,y t,o construct,  the works a t   Fort  Frances. I should  say 
that  in pursnance of t>he  Dominion  act of  1905 we  submitted  plans 
which  were  approved  by  order  in council of the Dominion  Govern- 
ment of the  19th  September, 1905, and  in  the course of the execution 
of the  work  there were some changes of a  very  minor  character,  which 
were not previously  approved. F o r  instance,  the work is con- 
structed across the old canal  way  which  had  not been  used. We  are, 
under  the  terms of the  approval, to permit  that  to be used for navi- 
gation if the  Government so desire at a  later  date,  and  in  that case 
our work  will  have to  be altered  accordingly. 

Mr. CASGRATN. They would  have to be blown up, I should  think. 
Mr. OSLXR. We  had  authority  to block the head of that  canal by 

one gate,  and  that  gate would  have  to come out if it is to be  used 
for navigation. We found i t  more  feasible to put  in six  gates across 
there, and these six gates would  have to come out. That is  substan- 
tJally t,he principal change. 
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Mr. POWELL. Would it be  too  much  trouble for you to  make  out 
a  little  tabulated  statement of what you have  stated  now? I would 
like to have it. 

Mr. Os=. After  the  meeting  in  Fort  Frances Mr. Rockwood 
wrote to me that one of the commissioners had asked him  to  furnish 
him  with  the  contracts  and  also certified copies of everything  that 
had been done  on  the  Ontario side. 

Mr. CASGRAIN. And  on  the  part of the  Dominion, too. 
Mr. OSLER. Everything  in connection with  the  matter.  Immedi- 

ately on  receipt of Mr. Rockwood's letter I took steps to  do  that,  but 
we have  to  get copies of the  plans  and  agreements certified, and I find 
that some  of the  legislation is out of print.  However,  that  work  is 
progressing,  and  one of my  clerks  has  accumulated a very consider- 
able  amount of material,  but I do  not  want  to  hand it in  until it is 
complete. 

Mr. ROCKWOOD. I wrote to Mr. Osler  the moment I was  directed 
to do so. There was  no lack of diligence. 

Mr. WATSON. With  your permission, I have  just one  word to add. 
I repeat  that  this  morning I am  not in  a position to present  proper 
argument  on behalf of my  clients  before  your  commission, for  the 
reason that  has been mentioned, that we have  not  had  the  notice we 
expected. Possibly that may be due  to a misapprehension,  but a t  
all  events  the  matter so far  as it has been heard  is necessarily heard  in 
an ex parte way. But I would  present  to you the view that  until  plans 
have been approved of by the Governor  in Council  according to  the 
provisions of the  statute  your commission is  not  properly seized of 
the question, and  the  jurisdiction of the commission does not  arise 
until t,hen, and  in  that respect the  applicant  has no proper  status 
before you. It goes without  saying,  from  the experience of all of 
us, that  judicial bodies-and this is in  the  highest sense a  judicial 
body-do not  act if there is a  chance of their  order  being  nugatory. 
If an  order were made  in  this case now it might be absolutely nuga- 
tory, for the  reason that  the  Government, which has so far  withheld 
its ap roval of the  plans,  might  maintain  that position. Our view is 
that t Yl e  Government  will  maintain that position, as we have  made 
representations  to  the  minister of public  works  and  the  minister of 
justice  and  the members of the  Government  in  that view. So far  
our representations  have  prevailed  and  the  approval  has been with- 
held.  After  the  approval  is ven, if it is  given a t  all,  will  be  the 
time  for  this commission to  ta fl e  action. 

Mr. OBLER. Are you speaking of Kettle  Falls ; have you  been op- 
posing our application  with  respect  to  Kettle  Falls ? 

Mr. WATSON. Not  Kettle  Falls, because we had no  notice of that; 
but I repeat  t,hat  Kettle  Falls  is  comparatively a small  part of a 
larger  proposition  and  it necessarily depends  upon that  larger propo- 
sition,  but as soon as the  matter  has  a  status  before  this commission 
we will  be  prepared to act. If  the  ruling of t'he commission is  that 
the  applicant  has a st)atus now or at  any  other  time,  then we will be 
prepared as early  as possible to  present  in  writing  to your  commis- 
sion the  ansyer  from our st,andpoint.  We  will  endeavor  to  use  all 
necessary diligence  in  that  respect,  and we will follow it up, if you 
give us permission, by appearing  before you to  endeavor to  sustain  it. 
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Mr. ROCKWOOD. Perhaps I am  not  entit,led  to  understand Mr. Wat- 
son, but SO far I am wholly  unable to  understand how the  dam  at 
International  Falls,  and  a  departure  in  the  details, if there was a  de- 
parture  from  the  original plans-I am unable to understand how 
that  has  the  slightest  relation  in  any  physical or legal sense t D  the 
construction of a dam  at  Kettle  Falls, 45 miles distant  from it, and 
relating  to  waters of different  levels. I can not see any connection 
between the two, and I confess t'hat I am  unable to  understand why 
Mr. Watson  suggests t.o this commission- 

Mr. WATSON. I hope to make it clear  for you. 
Mr. ROCKWOOD. I wish  you  could. I do  not understand why it is 

suggested to  this commission t.hat  six  gates,  instead of one,  crossing 
that old  canal  should be any reason for not' acting on this  applica- 
tion  with  respect  to  Kettle  Falls. I said yesterday,  and I still  think, 
that  there  is some confusion in  the  minds of Mr.  Watson's  clients. 
I have  never heard  a  syllable of objection from  any source to  the 
dam  at  Kettle  Falls,  and I have  listened for it, and I do not  hear it 
now. It is suggested that  perhaps  there will be an objection, but as 
yet I have  not heard  a  single objection  pointed  out. 

Mr. CASGRAIN. Speaking  for myself, there  is  this  great objec- 
tion, that your  plans  have been before the Dominion  Government 
for  a  considerable  while,  and for some reason or other  there  is no 
approval. I think we must  take notice of that. 

Mr. ROCKWOOD. I did  not mean to say that  that was not  a reason 
why this commission should  delay  action, but I repeat  again  that I 
have  not  heard  from  the  department of public  works  nor  from  any 
other source any suggestion  t,hat the  dam at  Kettle  Falls  is not to be 
built. I heard  the  details discussed and I heard i t  suggested that 
modification in  the details  might be necessary, but I have  not  heard 
it suggested that it was not to the  interests of not  only  ourselves but 
the  entire  public  that  this  dam  should be built. That was the 
thought, at  all our meetings, as I understood it;  that  the develop- 
ment of the  storage  capacity of the  upper  waters of Rainy  River 
was going to tend  toward  the promotion of every interest  along  that 
waterway,  including  the  interests  that Mr. Watson  represents. 

Mr. TAWNEY. Was  there  any suggestion to change  the location of 
the  dam? 

Mr. Roc~woon. Not so far as I remember. 
Mr. POWELL. You are  dominus  litus ; you  have the condu6t of the 

litigation, so to  speak;  if you had  a chancery case that  had  to be  set 
down the  duty would be on you  to move the  court  to set, it down. 
The  rule  says  that  the final  hearings  and  applications  shall be at 
such  time  and  place to  be fixed by  the  chairman of the  two sections. 
The onus was on you to make  application  to  the  two  chairmen  to  set 
the case down, and you have  not  done it. 

Mr. CASGRAIN. I do not know about  that,; I think Mr. Rock- 
wood came before us in  April  and suggested that  he  wanted  this case 
set  down at  the  earliest possible  moment. 

Mr. ROCKWOOD. I did  that' at  the meeting in  Washington,  and I 
understood all the  time that it would bc hcsrd at  this meeting. 

Mr. POWELL. I was not  aware  t.hat  there was any  order  setting 
this case  down for here. Is there  any such  order! 

Mr. ROCKWOOD. We were  always .read,y to meet any issue that 
might be raised,  and no  such  issue was raised. 
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Mr. MAGRATH. Looking at  this  from  what I regard as the practical 
viewpoint,  Mr. Rockwood represents  very  heavy  financial  interests 
that  are much concerned with this application  going  through. I real- 
ize that we should  endeavor to deal  with  this question as quickly as 
possible, in view  of the  great financial  interests that  are involved, 
but a t  the same time I realize that  we  have  before us, on reference 
from  the  Governments of both mtions,  certain que,stions in connec- ' 
tion  with  the  Lake of the  Woods  and  tributary  waters which I hope 
will, when disposed  of,  do  much to give  Mr. Rockwood and  his 
interests  what  they  have  in view. I hope also our decision on this 
matter  will  do  much  to  protect  the  interests  that  Mr.  Watson is 
representing here. I do  not  think it would  be wise for us to dispose 
of those  applications of Mr. Rockwood a t  the  present moment with- 
out  having  heard  from our engineers who  are now on the  grounds 
investigating  for us and  preparing  data  bearing on these questions. 
For instance, I am  not  prepared  to  say  at  the  present  time  that  the 
power  interests  would be best  served by a dam a t  Kettle  Falls. I do 
not know anything  about it. We  are  carrying  on  investigations at 
the  present  time  in  an  endeavor to  get  the  very best information 
along these  lines, and I think we would be justified in  calling  upon 
our  engineers to  push  forward  with these  features, so that we may be 
in a position to  deal  intelligently  with  these questions and  get rid of 
them  just as quickly as we can. I fully  sympathize  with  Mr. Rock- 
wood's posit,ion, but we have a very  broad  question  before us, involv- 
ing these  very  questions  which he  has  raised,  and I do  not  think it 
would be wise for  us  to  start  in  to deal  with  only  two  links of a very 
long  chain  without  the  fullest evidence necessary to deal  with  the 
whole matter. 

Mr. TURNER. I do  not  think we should  keep  these  very  important 
interests  held up  in  the  air  on  the supposed  action of this commission 
if me have  not  jurisdiction. I am  thoroughly satisfied in  my own 
mind  that  we  have  not a particle of jurisdiction to consider this 
application a t  all, even if the  Canadian  Government assents. I think 
it might conduce to  what  these gentlemen want,  if  that is the view  of 
the commission, to  have  that view expressed and  proper action  taken. 

Mr. GASGRAIN. We will  have  to  take some time to consider that 
phase of it. 

Mr. TURNER. I f  anyone wishes to be heard on that point, I suppose 
they  have a right  to be heard. ' 

Mr. POWELL. That is, as to  the question of jurisdiction. 
Mr. TURI?ER. This is an application to  approve of a dam clear 

across the river. Under  Article I11 of the  treaty we have  no  jurisdic- 
tion,  except to  consider  obstructions  on  one  side of the  boundary 
waters,  which affect the level or the flow on  the  other side. Then, 
there is the  further reason  suggested by Mr. Tawney,  that  if  they 
finally get  the legislative  action  and  the  approval of the  departments 
of the  two  Governments  that  is  perfect  and complete in itself and it 
does not  require  any confirmation from us. True, it is not contem- 
plated  that  there  should be any  obligation  on our part  to give or to 
withhold  our  approval. 

Mr. WATSON. I n  deference to  what  the commission may  properly 
expect  from me, I would not feel  justified toward myself in  attempt- 
ing  to  argue these  questions  which I conceive are of very  great  impor- 
tance, and it would be necessary for me to  have some time  to con- 
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sider  the  matter. I have not had an  opportunity of doing more than 
practically  giving  the  matter  a  bare  perusal  in  a  hurried way under 
the  terms of the  treaty,  and I would  not  assume for one  moment to 
stand before yon and upon that mere perusal of the  terms of the 
treaty  present  to you matters so involved  as these are. 

Mr. TURNER. I f  the commission  should  reach the conclusion that  it ’ has no jurisdiction,  probably it would be in accordance with  what 

Mr. WATSON. Quite so, but so. far  as any  argument on that  point is 

Mr. TATVNEY. Do I understand you to raise  the question of juris- 

Mr. W.vrsoN. I do. 
Mr. STRWTER. Do you claim we have  no  jurisdiction? 
Mr. WATSON. I say you  have no jurisdiction at  the present  time 

to  deal  with  the  matter.  Assuming  that  the  Government of Canada 
does give  its  approval,  my o f i and  readlng of the  matter would 
lead  me to  the view that  then  this cornmission still  has  the power 
to deal  with  the  matter. 

Mr. STREETER. Do you think  that,  if  the  United  St.ates  Govern- 
ment  and  the  Canadian  Government  in  this case, authorizes  the 
construction of the  dam  on  both  sides of the  line across these waters, 
and  approve of the  plans,  that  this commission Tias power to dia 
approve of these  plans? 

Mr. WATSON. I am  inclined  to  the  view that if it is necessary a t  
all  to  apply t.0 this commission that  the commission must consider 
the question from  all  standpoints. 

Mr. STREETER. That does not  answer  the question I put. In  case 
the Government of both  countries  authorized  the  construction of 
this  dam  and  approve of the  plans, it is necessary for anybody to 
apply  to  this commission for  approval? What. is the occasion for 
coming  to  this commission if  both  Governments agree in ttpprovingj 

Mr. WATSON. I should  not consider myself  to be in a position to 
express an opinion  on  that, because I have  not  had  an  opportunity 
to consider it. 

Mr. STREE~R. Yon would  not  feel like  giving  an  opinion  offhand? 
Mr. WATBON. No. 
Mr. STREETER. I would like  to be satisfied on that point. 
Mr. WATSON. The  matter is too important t,o present  an  argument 

on it without  consideration. I would like  to be heard  later on the 
subject. 

Mr. POWRLL. The act  speaks of: “ By storage or other methods 
waters  tribut,ary  to  Rainy  Lake, which the company now has or 
may  hereafter acquire.” In view of the  wide  rules  attached to con- 
struction, as to  territorial 1imit.ation on  the  application of a  statute, 
would you say  that  Kettle  Falls  would be  included at  all  in these 
words ? 

you desire as opposing  the  application. 

concerned I would  like to  have  time  to consider it. 

diction ? 

Mr. WATSON. Offhand, I should  think  not. 
Mr. POWELL. That  is  the  idea  that  is  floating  in  my own mind. 
Mr. TURNER. Suppose  that be true  and  that  there is no  statute  on 

this side authorizing a  dam,  have we any  jurisdiction  to consider the 
application for putting a  dam  clear across the  river? 

Mr. WATLSON. I should  think  not. 
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Mr. TURNER. If there is authority which  may be made perfect 
:Itld  co111plt.te by Executive  action, that is one featllre of i t ;  if there 
is not  that  authority,  then we have an application  before us to 
authorize  a  dam across the  river  from one side  to  the  other, which is 
wholly beyond our jurkdiction. 

Mr. POWELL. Supposing t w o  riparian owners or one riparian 
owner on both sides would have the right lxnder the common law 
of both countries to erect  a  dam, which we will sllppose did  not  in- 
terfere  with  navigation?  the question of interference  with  navigation 
w o u l d  be up to our Government  and to your War Department. 

Mr. TURNER. I am speaking of the  treaty which under  Article I11 
only  authorizes 11s to  consider  applications for  the use, obstruction, 
and diversion of boundary  waters on either  side of the  line, affecting 
the  natural level or flow  of boundary  waters on the  other  side of the 
line. That is not  the case of a dam  clear across the  river;  that is 
obstruction on one side of the river which affects the level on the 
other side. That is the only  character of case which may be brought 
before us under  Article 111. We have to authorize a dam across the 
whole river  upon the application of a party on either side. We  have 
the  right  to authorize an obstruction  upon the American  side,  upon 
the  application of an American  citizen or company, if it affects the 
natural level or flow  of the  river on either side. We have  the  right 
conversely to consider an application of that  kind on the  part of R 
Canadian,  but  an American  can  not come in  and ask us to  authorize 
R dam  clear  across the  river to the  Canadian side,  nor could a  Cana- 
dian do the same  on his side of the river. 

Mr. ROCKWOOD. I want  to suggest. that every  act of Congress that 
has so far been passed, of which I have  any knowledge, for  dams 
across  boundary  waters,  authorizes in terms  a  dam acrosq the  river; 
it, does not  say a dam  to  the  international  boundary line, bu t  a  dam 
across  the  river.  The  Canadian  act  and  the  Canadian  contract use 
the same terms.  NOW, necessarily each one of these  acts and every 
such  contract is of necessity limited  in its operation.  and  in  the  legal 
sense  limited  in its terms to  the  territorial  jurisdiction. Now, our 
application was  addressed to the  Secretary of War  and  the  authority 
of the  Secretary of War stops a t  the  boundary,  but the picture 
showed the ham  extending across, and, of course, his  authorization 
does  not  follow to  the  margin of that picture. It st0 s at  the 
boundary,  and, I think,  this  application  in  that phase o P it 'comes 
before you in exactly  the same interpretation  that  the  Secretary of 
War would have to  put upon it, namely, it is an application  ad- 
dressed to  the  Secretary of War, coming up to ou through  him,  for 
a dam  to  the  boundary over which he had  juris d iction. 

Mr. TURNER. That is because Congress purports  to  extend  the 
a11thorit-y clear a.cross because it is in  the  nature of reciprocal  legisla- 
tion between the two countries. But we must go back for our author- 
ity to  the  terms of this  t,reaty between the  two Governments to see 
what we have the  right  to consider. We have no right  to consider 
the  reciprocal  legislation of the  two  countries  with reference to a com- 
plete dam; we have the  right only  to consider uses, obstructions, and 
diversions  heretofore permitted or hereafter provided for by special 
agreement between the  parties of the  waters  on  either  side of the  line 
affecting  the  natural flow or level of boundary  waters on the  other 
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side of the line.  They are  not  here  with  an  application  for  half a 
dam,  and if  they  were  the  question  would  arise  whether  this  tribunal 
would  consent to  the  building of half a dam  in  any  water;  they  are 
here  with  an  application to approve of a dam  clear  across  the  river. 

Mr. ROCKWOOD. I have  not  understood that  the  Rainy  River  Im- 
provement Co. is here for anything else than  the  construction of half 
a dam. 

Mr. TURNER. Here is your  application; you ask for  approval of 
plans  to  construct  a  dam  in  accordance  with  the  act of Congress. 

Mr. ROCKWOOD.  Yes;  but  the  act of Congress  stops at  the  boundary 
and  the  drawing of a picture  clear  across does not affect the power of 
Congress any more than it involves the boundary of the  United  States. 
While it is  true  that  this action by the two  legislative  bodies is  recip- 
rocal, in t.he sense that each one has acted, it is  not reciprocal in 
the sense that one legislation  refers  to  the  other. I n  every  legal sense 
the  action of Congress is  taken wholly in  ignorance of the act of the 
Ontario  Legislature  and  the Dominion Parliament,  and  in every 
legal sense Canada  has acted  without  any  reference  to  the  action of 
Congress, and  the two in every  legal sense are independent,. I have 
always  understood it so; I understand it so with reference to  the 
dam  at  International  Falls,  and  there  has never been any reciprocal 
action  in  any  one of the acts with reference to  the  legislation on the 
other side. 

Mr. ‘STREETER. This commission may  have  jurisdiction,  but  let me 
ask you this: Suppose  your  company  gets fu l l  authority  and permis- 
S I O ~  on the  Camdian side, as you have  already got it on the  United 
States  side, so that  your  authority was full  and complete  other than 
the  approval of this commission, and  then you came to  this commis- 
sion  and we disregarded  the  approval of both  Governments  and  dis- 
approved of your application  and  said you could not  build  the  dam, 
what would your position be then  with reference to  our jurisdiction 
to make such an order? I do not ask you to answer that  now; YOU 
can  consider it during  the recess for luncheon. 

After  the recess for luncheon the discussion  was  continued. 
Mr. CASGRAIN. Unless it is of great  importance  to Mr. Osler to 

get  away  to-night,  and as  Mr.  Watson is technically in  default, we 
might say, between now and to-morrow  morning  he’ might look 
over the  treaty  and present any answer he may  wish. 

M ~ . ‘ T ~ R N E R .   I n  view of Mr. Watson’s  statement it may be well 
to give him  until to-morrow morning  to answer. 

Mr. OSLER. I have  an engagement in  Montreal which has been 
pending  before Chief  Just.ice  Davidson for some time,  but I think, 
SO far as we are concerned, I can  safely  leave  the  matter in. the  hands 
of Mr. Rockwood. 

A h .  POWELL. Do I understand  this  is  a final  consideration of the 
whole question ? 

Mr. CASORAIN. It is a consideration of the question  whether or not 
we have  jurisdiction. 

Mr. TURNER. It would be final  if we determine we have  no juris- 
diction. 

Mr. OSLER. If you should come to  that conclusion, that would be 
perfectly  satisfactory  to my people. Our application was made to 
this commission as a matter of greater  caution,  and,  as I understand 



DAM  AT  KETTLE FALLS. 49 

it, upon  the  sug estion of the  War  Department  that it was necessary. 
M own view o B the  situation is that it is  not necessary. Lr. STREDTER. Some of us  have been recent enough in  the  prac- 
tice of law to enable us to assume that if we  come to  that conclusion 
it would  be satisfactory  to  you; we are  not  unmindful of the  way 
counsel look a t  these  things. 

Mr. WATSON. Before  the  adjournment  there were two  points  upon 
which I think we were  asked as counsel to express  what  might be 
called a  running comment. Although I do  not wish to be  considered 
us expressing  a definite or concluded  opinion, yet I might  express a 
running  opinion,  as it strikes  me;  my  new is, as  having  regard  to the 
legislatlon- 

Mr. CASGRAIN. I n  view  of what you  said that you were not  pre- 
pared  to  present  any  argument  to  the commission, in view also of 
the  fact  that  technically,  probably you are  in  default, m d  also of the 
vast interests  that  are  at  stake here, we would like  to  hear you to- 
morrow morning on the question whether or not,  under  the circum: 
stances of this case, the commission has  jurisdiction.  Would you 
be prepared  to  present  to  the commission  to-morrow  mornin an 
argument  saying we have  jurisdiction  under  the  facts disclose!?  be- 
fore us? 

Mr. WATSON. I would very much like to be excused from  present- 
ing  an opinion  to-morrow  morning because the  time is a  little  short. 
The  circumstances  and  conditions  call  for  more  consideration  than 
1 could give it before  to-morrow  morning. I think,  with  regard  to 
Kettle  Falls,  that it is not  within  the  four  corners of the  Dominion 
act,  but it is  a  matter  that  requires  very  careful  consideration,  and  if 
it is not  within  the four corners of the  Dominion  act,  then it is not 
in  a  position  to be presented to you at  all,  and you have  no  jurisdic- 
tion  upon  that  subject. I refer  to  the Dominion  act,  chapter 139 of 
1905. In   the absence ,of  legislation  upon  the  point  the  Dominion 
Government  has no jurisdiction to give  any  approval by order  in 
council; I submit  that  an  order  in council may  be issued only  in 
pursuance of legislation  by  Parliament,  and  that  the Dominion  Gov- 
ernment has no  jurisdiction to issue an  order  in council in  the  ab- 
sence of a  legislative  enactment. I conceive that  that is a condit,ion 
precedent  to  the  jurisdiction of this commission, so that offhand- 
and it is  entirely offhand, and I would not  undertake  to  argue  the 
case offhand-I express  the  opinion  that you  have no jurisdiction, 
and  that  without  legislation  the Dominion  Government  has  no  juris- 
dictio’n t‘o pass  an  order  in council. As I say, that is  my view off- 
hand,  after  a  hurried  reading of the  statute,  together  with  the  terms 
of the  treaty.  And if this commission has  jurisdiction  in  the  prem- 
ises, then, I think,  there  should  first be the  approval of both  Govern- 
ments, and I also think  that  the  spirit of the  original  constitution 
of this commission is  that  this commission  should also give its  ap- 
proval.  These are  the  two  points I have  in  mind. 

* Mr. TAWNEY. I n  a case where  the  two  Governments have by legis- 
lation  and  by  administrative  action  approved of a  single  project, 
that extends  from one territory  to  the  other, if this commission has 
the power to  approve  then it necessarlly has  the power to disapprove. 
Is it conceivable that  this commission has the power to disapprove 
of a  mutual  act of both  Governments? 

S8742”134 
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Mr. WATSON. Having  regard t,o the  terms of t,ht! treaty and the 
constitution of the commission I think it was not within  contempla- 
tion  that  tjhe  approval of the two  Governments  would  take eff& and 
be operative  until  it was approved by this commission: that is my 
view off hand. 

Mr. TrTHNm. I f  Mr. Watson  wants  to  argue it  this  afternoon, I 
would be willing  to  hear him, but if he does not, I wodd be in  favor 
of giving him until  to-morrow  morning  to present srlc.11 views a,s 
he may wish to  the commission. 

Mr. W.~mm. I would like very much if you  c:ould sce yonr wnp to 
letting  the  matter &and to a subsequent  meeting  when these questions 
may be better considered. Speaking  for myself, I third< if that, were 
done I would be in a position to give  more assistance to you. 

Mr. CASORAIN. This  matter ca,me up  before  the cornmission for the 
first  time  on t,he 2d day of April  last.  This  application was then 
presented  and it was  duly  advertised  in  the  newspapers.  From  what 
1 saw  during  our visit t,o the  Rainy  River  district, I can say  that it 
has been well known for a long while that  an  application was  pend- 
ing before the commission for  the  construction of  a. dam  at  Kettle 
Falls; everyone seemed to know all  about  it  up  there. 

Mr. OSLER. It has been advertised  half tl dozen  times in  the local 
papers  at  Fort Frances. 

Mr. CASQRAIN. Your clients, Mr. Watson,  must  surely  have  heard 
of it before; you  must  take  into  consideration  the  vast  interests  t'hst 
are  at  stake here. 

Mr. WATSON. Then I am  constrained  to  ask, as a matter of in- 
dulgence, if  not of right, because it is  a  matter of very  great,  impor- 
tance to  represent chiefly if  not  the whole business interests, apart 
from the  Minnesota Ji; Ontario  Power Co., of that whole district; 
everything is centered in  their business and  in  their  interests;  they 
are the  life  and soul of the whole district  for  hundreds of miles 
around  in connection with  the  lumbering  interests, so that from their 
standpoint  the  matter is of: equal importance  to  them as it  is  to  this 
com  any. d. TURNER. Coming  here  to  oppose  this  application,  what  interest 
have ou in  maintaining our jurisdiction? I understand you  wish 
to be E eard  in  support of our jurisdiction. 

Mr. WATSON. No ; I have  not  said  that,, I think ; at least I had  not 
intended  to  say  it. 

Mr. TURNER. Then, I must  have  misunderstood you. I thought 
the  chairman asked  you if  you desired  to be heard  in  support of the 
jurisdiction of the commission. 

Mr. WATSON. It is my mistake. I thought I was  asked if I desired 
to be heard  on  the question of jurisdiction.  Offhand,  with  regard 
to Kettle  Falls, I do  not  think  thls commission has jurisdiction. 

Mr. STREETER. Suppose  the  Canadian  Government  should  approve 
of this, do you think we would  have jurisdiction 1 

Mr. WATSON. I n  my view the Government has  no power  by order 
in council to  approve or disapprove. 

Mr. CASGRAIN. Do you not  thmk  that  the cornmission is sufficiently 
informed  on  the  point,  and  probably we may be able  to  give a de- 
cision to-morrow  on  this question. 

Mr. TAWNEY. We may not be able to render a decision but we may 
be prepared to  take it under  consideration. 
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Mr. WATSON. Assuming, for  the purposes of argument, that.  it  
might be determined  t.hat yon had jurisdiction, I would  ask to be 
heard on the exercise of that jurisdiction  and I am  not  prepared  to 
proceed with  that. 

Mr. TAWNEY. Of course that is understood. 
Mr. '\VATSON. I am  quite  sure that nly clients, the different  lumber 

companies,  have material  interests that  are opposed to  the proposi- 
tion. 

Mr. CASGRAIN. I f  we maintain thrtt we have  jurisdiction,  then, 
of course, it would be open to you to proceed with  any objection 
you may  wish, 

Mr. WATSON. Yes ; and of course I would like  a further oppor- 
tunity to present  m views on the question. 

Mr. GASGRAIN. kyo, may  make  your  application when we decide 
whether or  not we have  jurisdiction. 

Mr. STREETER. Do you want  to be heard  in  support of the propo- 
sition that t,he commission has  jurisdiction ? Do you, Mr. Rockwood, 
want  to be heard i n  support of the  proposition that  the commissior! 
has  jurisdiction? 

Mr. ROCKWOOD. No, Mr.  Chairman ; I can state very briefly what 
I think  about  that. It seems to me that  the preamble and  the  treaty 
make it perfectly  plain, or a t  least  very  plain, for I will not  say 
there is not room for  an  argument  the  other wa but it seems to 
me lain  from  the  treaty  that  this commission is ormed in  order to 
sett e  disputes. 

Mr. C.\scnA\Is. So far as I nm concc:rned, 1 would like to  hear some 
argument  in  favor of sustaining  our  jurisdiction. 

Mr. ROCKWOOD. Mr.  Osler  stated  our  position,  if I did  not,  this 
morning. We  are here not because we thought we had to come 
here, but as a matter of recaution.  We did  not  try  to  settle  that 
question for ourselves. pt: e did  not  want  to  get  into difficulties and 
we submitted this application. I f  you have  jurisdiction,  then we 
hope for a favorable  result on our application. 

Mr. TAWNEY. You have proceeded on tJhe theory  that  the  juris- 
diction  has  not been properly  int'erpreted ? 

Mr. ROCKWOOD. Yes. We were not able to  determine in our own 
minds  whether it was safe  for us to  stay  away  and so we came. 
I f  you think you have  jurisdiction,  then we are here t o  support the 
application; if you think you have  not  jurisdiction,  then we are 
quite content. 

Mr. WATSON. Would it be convenient t o  you, personally, Mr. 
Chairman,  in  the event of t#his  being  determined that there is juris- 
diction,  and at  the same  time  to  consider the application  for post- 
ponement of the  hearing  and  to fix a date  to-morrow  morning, in 
my absence 8 

P P' 

Mr. CASGRAIX. You will not  stay  here? 
Mr. WATSON. I will stay if it is necessary, but I had  an  engage- 

ment for to-morrow. 
Mr. TURNER. Our rules  provide that, upon  showing, the  time  may 

be enlarged for  any proceeding. 
Mr. WATSON. I can state  without  any  hesitation  that upon thc 

merits of the  application it is absolutely necessary that I should 
have further instructions in order to answer the  application  on 
its  merits,  if  it is to be heard. 
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Mr. CASGUIN. I think, Mr. Watson, I can  say  that  if we  come to 
the conclusion that we have  jurisdiction we will  give you ample 
opportunity. 

Mr. WATSON. Thank you ; then it will  not be necessary for me to 
ap  ear to-morrow. 

!The commission then went into  private conference.) 

WASHINGTON, D. C., November 18, 1918. 
The  International  Joint, Commission  met at  Washington, D. C., on 

Monday,  November the  18th, 1912. 
Present : James A. Tawney  (presiding) ; T. Chase Casgrain, K. C. ; 

George Turner; H. A. Powell, K. C.; Mr. Frank S. Streeter; Mr. 
C. A. Magrath. Mr. L. White Busbey, Mr. 11. J. Burpee, secretaries. 

KE"LE FALLS DAM-JURISDICTION O F  THE COMMISSIOX. 

The  International  Joint Commission  proceeded to  the  hearing of 
argument on the  jurisdiction of the commission with  reference to  
the  application of the  Rainy  River  Improvement Co. for  approval of 
plans  for  a  dam  at  Kettle  Falls, resumed from  the  meeting of the 
commission  held at  Ottawa,  Canada,  in October of the  present year. 

Mr.  George H. Watson,  Toronto,  and Mr. R. J. Powell, counsellor 
at law,  Minneapolis, appeared for the  Rainy  River  Lumber Co., the 
Shelvin-Clarke Co., the  Shelvin  Mathieu Co., the Quetico Lumber 
Go., the  Martin  Improvement Co. 

Mr.  Watson  stated  that  he was also instructed to  represent  the  Rat 
Portage  Lumber Co. and  other companies in which Messrs. Mackenzie 
& Mann  are  interested,  representing  practically  all  the  lumber com- 
panies  in  that  district. 

Mr. JOHN THOMPSON, K. C., of Ottawa,  appeared for the Dominion 
of Canada. 

Mr. FRANK H. KEEFER, K. C., of Port  Arthur,  Ontario,  appeared 
for  the  Province of Ontario. 

Mr. TATVNEY (chairman). As you gentlemen  were  informed  by 
the  order of the commission a t  Ottawa,  the  further  consideration of 
the question of jurisdiction  in thig matter is to be  taken  up  and con- 
sidered at  this meeting. We feel,  due to  the  importance of the ques- 
tion, that  all  the members of the commission  should  be  present dur- 
ing  the  argument  and Mr. Powell, of New Brunswick,  has  not  yet 
arrived. He will  be  here at 2 o'clock, and unless it would  seriously 
inconvenience  you we would prefer  to  have  the  hearing  deferred  until 
2 o'clock this  afternoon. 

Mr.  WATSON. That is  quite  agreeable to us. 
Mr. THOMPSON. I understand  that Mr. Keefer is to  ask  for  an 

adjournment. I f  it is the  intention of the commission to  ant  such 
an adjournment, possibly it might be  disposed of  now.  l%sonally, 
I am  prepared  to go on, but I understand  that Mr. Keefer  is not. 

Mr. KEEFER. I have  taken the matter up with the honorable the 
minister of Crown  lands for the  Province of Ontarlo, who acts  for 
Ontario  in  this  matter.  The question is  as  to  the  jurisdiction of this 
commission  over an  international dam. The  Ontario government 
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realizes  the  importance of the question, and  the  only  instructions I 
can  get  with  regard  to  the  mat,ter so fa r  is that  the  Ontario  govern- 
ment would like  the commission  to give  them  a  longer  time to con- 
sider  both  the question of’policy and  the effect  of the section of the 
treaty involved in  the question. I have come here  under these in- 
structions to ask if it would be possible to allow the  matter  to  stand. 

Mr. CASTRAIN. For how long? 
Mr. REEFER. Just as  long  as you can  reasonably  allow  the  Ontario 

government  to come to  a declsion. The government  has  not yet, 
come to  a decision on the  point  as  to  what  their polic may be. 

Mr. WATSON. Sir James  Whitney,  the  premier o f  Ontario,  is in 
England  and  will be absent for a  month. 

Mr. KEEFER.  The  premier  has gone to  the old country  and  he is 
accompanied by the  minister of education. 

Mr. TAWNEY. I think  perhaps, Mr. Keefer,  the  proper way to get 
wt it would be to bring  the  matter up again  at 2 o’clock, and  then if 
you  desire  to  make  a  formal  application  for  a  continuance of the 
consideration of the question thb commission  can consider the  appli- 
cation,  and if it can be granted we will  adjourn  the  hearing  until 
such  time  as  you desire. 

(The commission then  adjourned  unt,il 2 o’clock.) 
On  resuming  at 2 o’clock. 
Mr. TAWNEY. .The commission has before it tlie application of the 

Rainy  River Tmprovement Co.’and  t>he  Ontario & Minnesota Power 
Co. for  approval of a dam  to be  constructed  near  the  outlet of Lake 
Namakan, at  Kettle  Falls.  At  Ottawa  the commission  considered the 
question of whether or not  this  dam,  abutting, as it does, on United 
States  and  Canadian  territory, could  be built  until  the  applicants 
have  the  authority of both  Governments for it. The question arose 
as to  whether  this commission  would have  jurisdiction  to  approve 
or disapprove of the  action of both  Governments,  and the  further 
consideration of the question was deferred  until this meetina in 
Washington today. I may  say that  the  applicants, by counse7, in 
both  the TJnited States  and  Canada,  have notified the commission 
that  they do not wish to be heard  further  on  the subject. I f  there 
are  any  gentlemen  present who  desire to be heard  further on the 
subject of the  jurisdiction of the commission, we would  be  very glad 
to hear  them now. When  the  matter  was  called  this  morning Mr. 
Keefer,  representing  the  Ontario  government, st.ated that,  he  desired 
to present  an  apphcation for a further postponement of the con- 
sideration of this question, and he  was  informed that  an  opportunity 
would be given  him now to do so. We  will,  therefore,  first  hear Mr. 
Keefer’s application  for a postponement. 

STATEXENT OF MR. FRANK €I. KEEFER, K. C. 

Mr. KEEE’ER (for  the  Ontario  government). Mr. Chairman  and 
gentlemen of the Commission, I wish  to  st’ate briefly how the  Province 
of Ontario looks upon  this  matter,  and I wish to add that  the  Prov- 
jnce of Ontario has no desire to in any way delay or  impede  t,he action 
of the commission. I n  the  first place, it  is  quite probable that, almost 
every matter thnt will come before your colrmlission mill vitally  affect 
the  Province  of  Ontario  and even to  a  greater  extent  than it will 
affect  the Dominion of Canada.  The  fact is that  from Minnesota 
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on  the west to the eastern  extremity of  New YorB State whatever is 
peculiar or local to  any one State is also peculiar  and  local to  the 
province of Ont'ario,  and  her  interests  are  therefore  vital in this 
matter.  Prior  to  this  treaty  Ontario  hadexclusive  jurisdiction over 
many  matters  which  were relegated to you, and  the  Province  is  just 
awakening to  the  fact  that certain  questions  over  which  she exercised 
sovereign authority  in  the  past,  are  being t.ran7ferred now to  this 
independent  tribunal. I do not see that  Ontario  has  the  slightest 
objection to  that but  the  fact is that as a cabinet the government of 
Ontario  has  not  had an oppo~,tnnity to consider the mtbtter. 1 do  not 
fancy  that  the  Province of Ontario would  have any objection what- 
ever to a permanent  independent  tribunal  dealing  with these  matters, 
particularly a tribunal such as the one I am now addressing,  and? 
more  especially,  if that independent  and  permanent  tribunal hac1 
what I might call full  jurisdiction.  But  Ontario  is  beginning  to 
realize  that, under  the  treat,y  there  are  certain  things  to be referred  to 
you and  certain  things  that  are not, referred to YON, and it would 
seem at first sight  that  the  things  that  are  not  referred  to you require 
reference just  as much as  the  things which are referred. For in- 
stance,  under  articles 3 and 4 of the  treaty you had undoubted juris- 
diction over what I might call dams  on  either side of the  interna- 
tional  waters, but it is doubtful-at all events,  if it were not doubtfd 
the question  would  not be argued  before you-it is doubtful  whether, 
having  jurisdiction over either side of the  boundary, you have or 
have  not  jurisdiction  over a dam  running  straight across the  inter- 
national  waters.  Again, your commission apparently  has  jurisdic- 
tion over dams  controlling  the outflow of the  international  waters 
under section 4, such as, for inst,ance, this  Kenora  or  Keewatin  Dam, 
which we visited  a short  time  ago;  but  it seems doubt,ful, or it may 
be more than  doubtful,  if you have  jurisdiction  over the inflow. For 
instance, it seems doubtful  whether you have  jurisdiction  over such 
questions as might, in. the Birch Lake problem, althotxgh, of 
course, you have  such ~urlsdlction  for  sanitary purposes. The  Prov- 
ince of Ontario is ca,refnlly studying  the  treaty, I believe, with n 
desire to  carry  out  the  purview of the recitals,  which is to avoid 
disputes between the two  countries. That being  the  situation,  with 
the question of the  jurisdiction of this international  dam  coming np 
before you and  in view of the impossibility of having a full cabinet 
conference  on  account, of the  premier of Ontario  and one  of his 
ministers  being absent, I had  to  ask  you, on behalf of my Province, 
to  grant me the indldgence of an enlargement', so that  the  govern- 
ment of Ontario may h:rve an opportnnity of considering  the  engi- 
neering  and  legal questions  involved and  to lay down a line of policy. 
I an1 a t  present  without  instrllctions  to  argue  the  question; T am  not 
appearing  here  with m y  idea of delay, but we want first to  make 
sure  that we are right :~nd then we can go ahead. 

Mr. CASGRATN. Very soon after our rnecting in  Toronto  the gov- 
crntl1ent, of the  Province of Ontario got notire that,  this question 
wollltl come up to-tap. There arc :L ntlmbcJr. of legt~l luminaries i n  
the  Ontmio cabinet, with whom you could  have  consnlted, Mr.  Keefer, 
and it seems to me you had sdicient  time to enablc yon to.argue  the 
question now. 
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Mr. REEIWII.  I can not  gainsay t,hat. 
Mr. CASGRAIN. Don't you think it is presuming on our generosity 

to ask us to  again  defer  the  argument?  We  have  had  the case before 
us now for a long while, and,  speaking  for myself, I would be sorry 
to  see it put off again. 

Mr. T A ~ N E Y .  Suppose that  the commission should now considerthe 
quest,ion of its jurisdiction, and if it finds that it has jurisdiction, 
it could t,hen fix the  time  and place for  the  hearing of the question 
on its nlerits. Thus the  Governnlent of Canada  and  the  government 
of Ontario ~ o u l d  be g i \ w  time  to  put  in  an an,swer to  the  appli- 
cation,  if  they  desire to do so. On  the  other  hand, if the commission 
sho~dd find that  it  has no jurisdiction,  and  for  that reason return  the 
application  to  the  Government  from which it came, t,lle interests 
of the  Province of Ontario would not, be affected one way or the 
other. 

Mr. KEEFER. I think offhand that such a proceeding  might  suit 
the  Province of Ontario, unless, indeed, we had some argument to 
advance  on  the question of jurisdiction. 

Mr. TAW'NEY. If the cornmission held it had  jurisdiction  and fixed 
a time  and place for  hearing on the  merits of the  applicat,ion, the 
provincial  government  would not be debarred  from  again  raising 
the question of jurisdiction before the final  disposition of the case 
on its merits. 

Mr. KEGFER. Of course, I have no right,  whatever  to  speak of 
what  the policy of the  Province of Ontario  might be, but both  parties 
are  no  doubt  very  anxious  about  the  matter. If ,   for instance, on 
this question you have  no  jurisdiction  over  international  dams, I 
say  that  the  Province of Ontario is very  anxious that t,here  should 
be in some  commission like  yours absolute and  permanent  jurisdic- 
tion for  all  time to come. As I have  said,  the  Province of Ontario 
is vitally affected in these matters,  but, of course, when it comes to 
giving  up t,hat  which it. had  heretofore exclusive authorit  over  the 
Province  must be very  cautions about its procedure. 8 eretofore, 
with  the exception of navighon,  all the. questions  involved here 
were under  the  jurisdiction of the  Province  and were parts of her 
very life-her transportation  life,  her  industrial  life,  her  water 
powers, the  white  foam of the  country  and  her  future resources, the 
fisheries and so forth.  These were all under  the exclusive jurisdic- 
tion of the  Province  and  not  under  the  Dominion, who has hade  
this  treaty,  and,  and  although  Ontario  in no way desires to block 
the exercise of that power so transferred,  and  although it  is our. 
desire  to  carry  out  the  recitals of the  treaty,  yet  Ontario  wants t.o 
ltnow exactly  what,  she  is  doing, rind if she is  voluntarily  coming in 
under  the  treaty she  would  like to know what. it may involve. She 
feels u,t, present that it is  inequitable that  under  this  treaty  there' 
shoultl be control of the outflow of waters  through our territory 
:knd no  colltrol over the inflow  of waters  through  American  terri- 
tory.  These  are questions the  Province of Ontario desires to con- 
si(ler ancl as to  how far   i t  is advisable eit.her t.o ask yon gentlemen 
to  report  upon these matters in the way of asking  for arnendment and 
to whnt  extent. a government  the  Province of Ontario  has  not 
yet dealt with these matters. L41though apparently  Ontario is  mov- 
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ing slowly,  she is trying  to move on sure and final lines and  in  the 
interests of the objects of this  treaty. 

Mr. TURNER. I presume you would rather present your argument 
on this question of jurisdiction  while  the  t.ribuna1  had an open mind 
on  the  question  than  after we had decided and come to a conclusion. 

Mr. KEEFER. Yes ; I may say that on  the question of jurisdiction I 
had  two views. I first had one view and now I have others. It is 
wise to consider how far  the  treaty  has  given you jurisdiction  over 
international dams. 

Mr. TURNER. Could you present  your  argument  in  writing  within 
a reasonable time so that we might  determine  the  matter? 

Mr. KEEFER. I shall do so. I think  that  my request for  adjourn- 
ment is reasonably fair in view of the  vital  interests  which  are con- 
cerned, and  in view of the  fact  that  your decision now may become a 
precedent in  other  matters. 

Mr. CASGRAIN. I understand  that Mr. Thompson,  representing  the 
Government of Canada,  had  an  application  to make that will  prob- 
ably fit in  with  the  application  that has just been made by Mr. 
Keefer. 

Mr. TAWNEY. H:tve you any  application, Mr. Thompson, in  refer- 
ence to  the  Kettle  Falls  Dam  proposition? 

Mr. THOMPBON. In   the event of this question  being  proceeded 
with, I was  prepared to argue  as  to  the  jurisdiction  on behalf of the 
Dominion of Canada. I will  submit  that  the commission has  juris- 
diction in such  matters  as  the  international  dam which the  appli- 
cants propose to construct. 

Mr. TAWNEY. Have you filed any answer  to  the  application? % 
Mr. THommm. That is what I want  to speak about this  morning. 

1 have filed an answer in regard  to  the  Kettle  Falls  Dam. I am  in 
the  same  position  with  regard  to  that  as I am in  the case of the 
Watrous  Island boom. 

Mr. T A w N E Y .  You Will have  to make application to the commis- 
sion to have the answer received, because the time for  filing  has 
expired  under  the rules. 

Mr. THOMPSON. I f  it is not  out of order, I wish to make such an 
application now, I ask now for leave to file a response to the  appli- 
cation  of  the  Rainy  River  Improvement Co. to  construct a dam  at 
.Kettle Falls, notwithstanding  the  lapse of time. 

Mr. CASCHAJN. You might tell us what  that answer is; it  may  have 
some bearing on the question we are now considering. 

Mr. TIIOMPSON. The answer  is a. very short. one and  reads  as 
follows : 
IN THE MATTER OF THE APPLICATION OF RAINY RIVEB IMI’ROVEbIENT CO. FOX 

APPROVAL OF PLANS FOR DAM b T  KETTLE FALLS. 

To the Romorabla tlce Tntecnntionnl Joint Cnm)n,i,ssion, Ottaum, Canada, and 
Washington, D .  C. 

proposed works or obstructions will affect the flow of both Nam:tkan and Rainy 
GENTLEbIKN: The Gt?veniment of the Dominion of Canada submits that  the 

Lakes and should not  be  allowed  for  the following  reasons : 
1. The question of the regulation of the leTel of Lake of the Woods having 

report, it wonld be inadvisable  to  grant the request of the applicants while 
been referred to the International .Joint Commission for  investigation and 

this question is under consideration. 
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2. The Government of the Dominion of Canada  has  not  approved of the 

Dated a t  Ottawa,  this 13th day of November, 1912. 
plans of the  applicants. 

Attorn@ General f o r  thc Dominion of Canada, 

His solicitor Herein. 

The  Honorable C. J. DOISERTY, 

By JOHN THOMPSON, 

Mr. THOMPSON. I should  like now to  make  my  application  to file 

Mr. TAWNEY. The following  order will  be made: 
Upon hearing  an  application on behalf of the Dominion of Canad:I for  leave 

approval of plans  for a dam at Kettle Falls: 
to flle an  answer  to  the  application of the  Rainy  River  Improvement Go. for 

It is ordered  that  rule 10 of the  Rules of Procedure of the  International 
Joint Commission provides  that  within 60 days  after  the filing of any  appli- 
vation,  the  other  Gorernment  may file a statement  with  the cornmission setting 
forth  any  fact or facts  bearing on the  snbject  matter of the  application, and 
tending  to  defeat or modify the order of approval  sought ; and 

Canada  has  long  since  expired;  and 
Whereas  the  delay for filing such  statement on behalf of the  Government of 

xnent which raises important  questions of fact; and, 
Whereas  the  Government of Cnnadn  now applies for learr to file such state- 

time for the filing of any  paper;  and 
Whereas  under  article 23 of the said rules  the commission may extend the 

filing of such  statement by the Ckwernment of Canada: 
Whereas  substantial  justice  requires  thnt  the  time shall be extended  for  the 

ernment oP Cannda,  and  allows  the filing of a statement  on  behalf of the  said 
The commission then  grants  the  application  now  made  on  behalf of the Gov- 

Government  nunc pro tunc,  provided that the  said  statement  be filed at once 
and  time  be given to the applicant  to  reply  to  such  statement. 

this answer. 

Mr. TAWNEY. When  will you be able to file thqt  answer? 
Mr. THOMPSON. I will file it to-morrow  and  have it printed in the 

meantime. 
Mr. TORNER. I suggest that we should  hear  the  gentlemen  who are 

present  on  the  question of jurisdktion,  and  then we may  be  able to  
settle how much time  they  should  have  to file briefs. 

Mr. TAWNEY. How soon, Mr. Keefer, would  you be ready  to sub- 
mit  your  brief? 

Mr. KEEFER. At  present  the  premier of Ontario  and  one of his 
cabinet  ministers are in the  old  country  and  will  not  return for a 
month. I could  only get  my  instructions when they are  present; I 
could not  submit a brief  before that. 

Mr. TURNER. Is the  attorney  general  absent? 
Mr. KEEFER. The  attorney  general is not absent. 
Mr. TTTRNER. This is merely a question  of law. 
Mr. KEEFER. It is more  than a question of law  for  the Province. 

They are considering it from the  point of  view of policy, as well as 
considering  the  engineering and legal  questions  involved. 

Mr. TFRNER. That  might govern the position that Vou want to 
take, but it could not cover the  legal  end of it. 

Mr. REEFER. I can not  controvert  that. I think  the  Province of 
Ontario would  like,  if it can, to  lay  the  foundations  broad  and  wide 
on  this  application, so that if you have not  the  jurisdiction you could 
get some jur i sd ic t ion .  There m u s t  be a se t t led  line of pol icy  about 
that. It is not  only a question of law,  but  there is a question of the 
widest  character involved. 
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Mr. cASGR.4IN. Do you think we could  suggest that we should  be 

Mr. KEEFEF~. I should  t,hink so; i t  might be a very wise thing  to do. 
Mr. TAWNEY. Yon spoke a moment ago  about  this  treaty  having 

taken  away  from  the  Province of Ontario  the powers they  had 
hitherto exercised with  respect  to  matters  within  their exclusive juris- 
diction; is it not a fact  that, even under this treaty,  there could be 
no improvement, or development or utilization of boundary waters- 
wholly within  the  jurisdiction of Canada, so far as Ca,nada is con- 
cerned,  and  within  the  jurisdiction of Ontario, so far as Ontario is 
concerned-without, the  authority of the  Dominion  on one hand  or of 
the  Province  on  the  other?  Would the Dominion  Government  act 
independently of the  authority of the  Province? 

Mr. KEEFESL. I can not answer  whether  the Dominion  Government 
would or would not ; sometimes they  might  and sometimes they  might 
not. It depends possibly on the policy of the  two Governments, and .w to  whether  they  are  in  harmony or in discord. I think  the 
Province of Ontario  should be given a little time  to  consider  the 
matter.  Ontario  never realized, until  this question  came up, the vast 
importance of the  different questions that  may come before  you,  and 
Ontario  almost alone, of all t,he other  Provinces of Canada, is vitally 
interested. We desire to  carefully  consider it from  all  its  different 
points of view, and  then  to come before you and  state  her position, 
but so fa r  she  has  not  done so. That is all I can say. 

Mr. POWELL. This one point is entirely  separable  from  the  other. 
Mr. KEEFER. One  would think so, but suppose I should come for- 

ward  here  and  argue  that you have  jurisdiction  over  international 

Mr. POWELT,. Suppose you do  or suppose  you  don't, that can not 
determine  the  grounds of policy by the  Province of Ontario.  This 
is purely a matt'er of t,he interpretation of the  treaty. 

Mr. KEEFER. As I said  to  Senator  Turner,  that is quite  right,  but 
before Ontario ttalces ground one way or the  other,  and  knowing  t,he 
importance  your clecision may  have upon this qnestion as a prece- 
dent, she ought t,o know what'  she  is  doing. I fancy  Ontario would 
not  be adverse if she, after consideration,  should find you have  not 
the  jurisdiction  over  international  dams,  and  she  might, come for- 
ward  and say that in  her view it is unwise that  any  private com- 
pany  should be given the power t80  build straight amoss an int,er- 
national  stream,  and  not be governed by  some such tribunal as  yours, 
and ask t.hat yon  malw a report  recommending that you should 
have  jurisdiction. O f  course, I cnn  not say what  the policy of the 
Province wonld be, brit, that  might be her policy. 

Mr. CASGRAIX. Is not  the  Province of Ontario,  like  all  the  other 
Provinces of the Dominion,  protected  by the  Dominion Government 8 

Mr. KEEFER. T t  is  qnite  true, Mr. Casgrain,  that  the  Provinces  are 
supposed t,o be protected by the  Federal  authority, hut. we have on 
our side of the  line,  just as there is on this  side of the  line, a very 
strong  feeling $15 to what  might be called State  rights. W'e have 
had  many q11estions go to the  imperial  privy council as to in what 
authority t.he jurisdict,ion  should lie with respect to fisheries and 
minerals, for instance. It, has been found that all these rights  are 
pretty  much,  with  the exception of navigat,ion, within  the  Province. 
'Here comes a treaty  negotiated by the  Federal  authorities,  which 

given  wider  powers? 

dams. * 
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suddenly  deprives  Ontario of the  control of these things,  which she 
has  thought  for  many  years  to  retain. 

Mr. POWELL. This  treaty  has been negotiated  by  the  sovereign 
power of the  empire,  which  overrides  all questions of provincial 
jnrisdiction. 

Mr. REEFER. There  is  no question but  that  the  treaty  has been 
made. I point  out  why  Ontario  wants  to proceed carefully  and 
properly. 

Mr. CASGRAIN. This  treaty was  proclaimed in  May, 1910, and we 
have been organized  since 1912, and  every  time we met  an  applica- 
tion  has been made  by some parties  interested  to  have the questions 
coming  before us postponed. The consequence is that we have  not 
done very much. I’f public  opinion  should become aroused on t.hese 
matters, I am  inclined to  think  that we shall be blamed for  the delay, 
and  not  the  parties who have  appeared before us  asking for it. 

Mr. REEFER. I quite conceive the  force of what you say  and  it is 
uite  true,  but as to  delay I can  assure  you that  the Province of 

8ntario is not, marking time. 
Mr. C,ASGRAIN. I do not allege that. 
Mr. KEEFER. The  Province of Ontario  is  proceeding very  care- 

fully,  and I think T may  say for  the first t,ime she is considering 
where  she  stands. 

Mr. CABGRAIN. Rut here  is  the  treaty proclaimed  in 1910, and we 
have been organized  since 1912. We  had a meeting in  Ottawa  on 
the  1st of October la.st and  this  very question  was put,  down for 
hearing  at t,his sitting of the commission, more than a month  and a 
half  afterwards. I put it to you, representing  the  Province of On- 
t,ario,  whether this is showing  diligence  on the  part of the Province. 

Mr. IIEEFER. I suppose I must tJake the responsibilities on my 
shoulders  as counsel. 1 can  only repeat  that I have  no desire what- 
ever to delay  your  proceedings. T can  not  say  more. I am  only 
acting  under definite  instructions to urge for such  delay as you can 
give us for the  presentation of the provincial views. 

Mr. MAGRATH. We  have  no question  before us at  the present time 
de  ending on our decision in connection with t,his  matter. hr. TATVNKY. TVc hare  an application  before us, and  the first 
question  raised on it was  the  question of jurisdiction. 

Mr. KEEFER. I should  think  in answer to  the objection of the Hon. 
Mr. Casgain,  that  it   might be put  in  this  way as regards  the ques- 
tion of delay  and  the  jnrisdiction. It, seems to me fairly clear that 
before this  tribunal deals with  the confirmation of plans  and  other 

, matters,  the  tribunal  should be satisfied that these plans  are  satis- 
factory  to t,he Governments of both  countries, and  as T understand 
from Mr. Thompson,  that  the Dominion of Canada  are  objecting  for 
certain reasons  concerning  navigation, etc., to the confirmat,ion  of 
the pla.ns for t,hls dam  as  at present  before you. If that be  the 
case, and  if credence is to he given to the soundness of the objec- 
tion,  perhaps T am not. hinderinff  the  adjudication at a11 by asking 
for a delay.  Snppose yo11 shonlcl deal with the question of jurisdic- 
tion now on this  matter. ~vonlcl poll be any  further  ahead. I might 
suppleme1lt my prerious  grounds by mentioning  thnt~ point. I (lo 
not  think  there would be nwc11 harm done  by granting mv  applica- 
tion,  if the Dominion  Government comes forth and says  she  desires 
delay. 
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Mr. TAWNEY. Unless  the  commission  should  construe that it did 
not  have  jurisdiction  and  refer  the  application back to  the Govern- 
ment  from  which it was received, leavmg  the  parties  to proceed under 
the  authorities of both  Governments,  which they would have  to do 
in  any  event,  the commission  would not then be responsible for  the 
delay  in  the  final  determination of the question whether or not it 
would consider the  ap licat,ion. I f  we should  determine  to  refer 
t,his question back  to t t: e  Government, it is quite possible that  the 
government of Ontario  might.  like  to be heard  and t.o suggest pos- 
slblv  what recommendations the commission  should see fit to make. 
I&. TURNER. We could not make any recommendation  on an  ap- 

plication of this  kind, we either have to grant it or  to  deny it, it 
does not come to  us  under section 9 of the  treaty. 

Mr.  KEEFER. Under  the  latter  part of the  reference I think  it is 
within your jurisdiction to make some report  in  the  matter, as affect- 
ing  the levels of the  Lake of the Woods.  Of course, this  dam  will 
affect the level of the  Lake of the  Woods  very  materially. I do  not 
think we will lose very  much  time if you grant my application in 
view of the  fact  that  Canada  is  asking for nonconfirmatlon. 

Mr. TAWNEY. Do you  suppose you could file a  brief  within  two or 
t.hree weeks 8 

Mr. KEEFER. I will file it  within  whatever  time you say,  but I 
must  frankly  st,ate  that I am pretty  sure  that  the  minister  from whom 
I received my instructions would like  very much  to  have  a full 
cabinet council, with  the  premier  at  the table. 

Mr. CASGRAIN. It does not  require  a  full cabinet council to con- 
sider a question of law. 

Mr. KEEFER. Of course, I must take  what you give me. I am 
merely presenting my  argument,  and I thank you for  the  indulgence 
you  have  extended to me. 

Mr. CASGRAIN. It seems to me that such  a matter would  be in  the 
hands of counsel. 

Mr. TURNER. I move that we give the  Province of Ontario 30 da 
within  which to file a  brief  in  the  matter,  and WB can  hear t r e 
other counsel right now on the question of jurisdiction. 

* 

It was  ordered, 
That  the  Ontario government be allowed 30 days  from  this  date  in 

which  to file with  the commission, through  its counsel, a  brief  on 
the  question of the  jurisdiction of the commission to  hear  and  deter- 
mine  the  a  plication of the  Rainy  River  Improvement Co. and  the 
Ontario & !& innesota Power Co., for  the  construction of its dam a t  
the  outlet of Lake  Namakan, at  Kettle  Falls, St. Louis  County, 
Minn., and  in  the  Province of Ontario. 

Mr. KEEFER.  Thank you  very  much. 

ARCtUMENT OF MR. GEO. H. WATSON. 

Mr. TAWNEY. We will  hear  the  other  gentlemen w-ho are here to 
discuss  the  jurisdiction. 

Mr. WATSON. I would submit  to you that from every standpoint  it 
is  not  desirable  that  the  argument should be  heard.  Speaking for 
the  clients  that my learned'  friend Mr. Powell  and I represent, I 
would  protest  quite as strenuously  as 1 can  against a piecemeal 



DAM AT KETTLE FALLS. 61 

argument.  We  are  certainly  very much  interested  in  any  argument 
t,hat  may be advanced by the  Ontario  government,  and we would 
therefore  have  to  advise  our  clients  that it would  be  quite material 
that we should be present  when  the  Ontario  government was heard 
by your  board. . 

Mr. TAWNEY. My understanding  is  that  the  Ontario  government 
is  simply  given  the  rivilege  to file a brief on  this question. I think 
perhaps our order s a ould  require  them  to serve a copy of this  brief 
on the  applicant,s,  and also upon  the  parties who are  opposing  the 
application. 

Mr. CASGRAIN. And you  say you would like  to  have  an  opportunity 
of answering  that Z 

Mr. WATSON.  Quite so ; that does not relieve me or my  learned 
friend  from  responsibility  in  the  matter. 

Mr. TawNm.  And 10 days  can be allowed for you to  make your 
reply  after you receive that  brief. 

Mr. WATSON. And it would be very important for us to be given 
an  opportunity  to be heard  in  answer  to  anything  that  might be 
advanced by the  Ontario government. 

Mr. TAWNEY. The  Ontario  government  is  not  to be heard  orally. 
Mr. WATSON.  Well, they  will  advance  a  written  argument. 
Mr. TAWNEY. You have 10 days  to  reply  to  that. 
Mr. WATSON. We would  like  very  much not  to be urged to present 

our argument  until  the  Ontario  government files its brief  with its 
argument.  We do not  desire  to be forced  into  the  position of speak- 
ing beforehand. 

Mr. TAWNEY. The difficulty about that is that  the  Ont'ario  govern- 
ment does not know yet on  which  side  of the case they will argue. 

Mr. WATSON. That  is  the reason we do  not  want to present our 
argument  until me have  heard  from them. There  is  another  im- 
portant reason and it is  this:  The  attorney  general of the  Province 
of Ontario  has been given a formal  written notice that these mat- 
ters which are at  issue here  on  this question of jurisdiction before 
your  board  will be tried before the  Supreme  Court of Judicature 
in  an  action which  is now pending,  and  the'  attorney  general  has 
been called upon  in  that d o n  to  state  his  position on the  question 
of jurisdiction.  Their  answer  has  not  yet been given  in  that  action. 

Mr. CASGRAIN. Poll do not mean the  jurisdictlon of this  tribunal? 
Mr. WATSON.  Not the  jurisdiction of this commission, but  the 

jurisdiction of the  Province by way of legislation or otherwise in 
respect to  international  waters.  This  is a matter  that  directly con- 
cerns  the issue before this commission. All those matters  are  brought 
up and  are now  of record in  an  action which  is pending  in our  
courts. This  is  an  action which  was brought by the  Ontario & 
Minnesota Power Co. in December of 1911, an  action which might 
and  ought,  in t,he ordinary course, have been tried  in  June of this 
year. That company,  however, did  not proceed with  the  trial  for 
some reason best known  to  itself. The  sittings of our  court  were 
held on the 20th of last  month  (October),  the  action  should  have 
been brought  to  trial by that company  then,  but it was not  brought 
to  trial  and  the  action  is  still  pending. 

Mr. CABGRAIN. Do I understand you to  say  that  the decision in  that 
case will affect the  jurisdiction of this commission? 
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Mr. WATSON. Of course, the  jurisdiction of the  Ontario  Legisla- 
ture,  the  jurisdiction of the Dominion Parliament,,  the  jurisdiction 
of any commission, I should  think,  including  this commission, in so 
fa r  as concerns the  adjudication of, or the  passing of legislation with 
respect tjo international  waters, wonltl bc srtbject to review, as it 
always has been,  by the  courts of the  Province  in  which the issue 
is raised. I mean to say, t,hat, the  conrts  are  not  debarred or pre- 
cluded  from  pronouncing npon the issues as to the  legal  rights of 
the  parties  by reason of nn act of Par1i:mcnt. if that act, of Parlia- 
ment is ultra vires, a n t i  no  more would it be precluded from  adjudi- 
cttting, and  adjudicating finally, by the  determination of this corn- 
mission, if this commission did not decide within  its  jurisdiction. 
It, would be competent, for. the  court m d  it would be its duty,  not- 
wit,hstanding  the  dignity  and great international  importance of this 
commission, it would be competent for the  court t,o make its own 
finding  on  the  matter. I assume that  this commission would not be 
on  any  higher  ground  than  the  Parliament o f  Canada or t,he legis- 
lature o f  a Province, for the  purpose of determining it by  the  court, 
whether it was  act'ing intra vires or ultra vires. 

Mr. CASGRAIN. With a view of qetting  information,  may I ask how 
the question of jurisdiction  arises  In  this case! 

Mr. WATSON. It arises in connection with  the const,ruction of the 
darn at  International  Falls  and  Fort  Francis. 

Mr. CASQRAIN. Does  someone contend that  the Province of Ontario 
had  the  right  to pass a statute  authorizing  the  construction of the 
da r r i  ? 

Mr. WATSON. The  Ontario & Minnesota  Power Co., the plaint.iffs 
in  the action,  contend that  the  Dominion.Parliament  had  jurisdiction 
and  that  the  Ontario  Legislature  had  jurisdiction.  and  their issues 
are wide  enough  to  admit.  contention  and evidence that  this com- 
mission has jurisdiction, so when all these matters  are  all  in issue 
in  this action. 

Mr. CASGRAIN. What does the  defendant say! 
Mr. WATSON. We deny  the  jurisdiction. We  have  not been called 

upon, as a matter of  pleading, t,o deny the jurisdiction of this 
commission. 

Mr. CASGRAIN. But you  deny  the  jurisdiction of  the  Province  and 
the Dominion 1 

Mr. WATSON. We expressly  deny it,  and  in connection with  that, 
having denied it,  under  the  rules of our court it is our duty to 
notify  the  attorney  general of Canada  and  the  attorney  general of 
the  Province  that  the issue is being  raised, so that  the Dominion 
Government  and  the  Ontario  government would  have an  oppor- 
tunity of being  heard  and  that notice has been served. That is a n  
additional reason  why, at all even&, when the  Province of Ontario 
is  asserting its jurisdiction we prefer  not  to  be called  upon to present 
our  argument now. At  all events, we think we should  not be called 
upon  to  present  our  argument  until  such  time  as  the  arguments  are 
presented  on  behalf of the  Ontario government as well as on behalf 
of the  Dominion  Government. There will  be no  time  lost  in  this 
way. There  will be no inconvenience and no more expense, because 
I would have  to  advise  our  clients  that we should be here. There 
would be nothing  gained, so far  as I can see, for proceeding, and, on 
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the  other  hand,  there would be nothing  lost by delay,  and we have 
nluch at.  stake. 

Mr. TA~WNEY. May I make this  suggestion:  Under  this  treaty a 
dam of public  improvement m:ly be constructed  on  either  side of the 
line by ixuthority of either (;overnment, with  the  approval of this 
commission. Now, under  this  treaty  the  Government of the  United 
States,  through  the  War  Department,  has  submitted  to  the commis- 
zion for  its  approval a cert,nin proposed  project,  namely, the con- 
struction of a dam  at  the  outlet of Lake Nmlakan,  and  the  fact is 
referred  to  that  this  obstrnction  or datn will  extend  across  the  center 
or boundary  line  to  the  Canadian shore. That application  was filed 
here  last  April and notice of the  application was served on the 
Dominion  Government,  and I assunle it was served on the  Ontario 
government ; it was  served on  all  part,ies  interested. 

Mr. WATSON. By publication; yes. 
Mr. TAWNEY. rind although  the  rules specially  required t,hat 

answers to  all  applications  shall be made within 60 days from  the 
date of service, not  until  to-day  and  after  the  lapse of time  has, 
t,here been anv  answer  or  any notice to  the commission that  the 
matter would be cont,roverted at all by the  Dominion Government. 
The  matt'er was considered informally  to a certain  extent at. Ottawa 
whether or not  the commission had  jurisdiction  to  approve or dis- 
approve of that which  required  the affirmative action of both Gov- 
ernments. Now, it would be nat.ur:d for those who are  interested 
in  the  application  to feel that  the comnlission in  further  delaying 
t8he  determination of this question  was not  facilitating  the  determina- 
tion of the first  question  which the commission has been called to 
determine. Further delay  would, in rny opinion,  give the  impres- 
sion  that  the commission was  not  accomplishing  what it was created 
t o  accomplish, and  that it was  to be made  a  sort of a  football between 
the  parties  in  order  to  enable one or the  other  to  gain  advantage. 
We do  not  want  the public to get  the  impression that by reason of 
granting requests for delay on the  part of parties who come before 
the commission t'hat we are neglecting  our  duty. It seems tjo mc 
that  all of these  collateral  questions  which  have been raised this 
lnorning  are  entirely  independent of the question  of our jurisduction 
to hear  and  determine  an  ap  lication  for  approval of a  project 
which  extends  from  one d e  o fp  the  line to the  other  and which can 
be constructed  only  by  authority of the t,wo Governments. I fail to 
see where any  right w-odd ,be prejudiced  in  any event if  the corn- 
mission proceeded with  the evidence that  appears on the face of the 
record to consider the question of jurisdiction. I f  it finds it has 
no jurisdiction it will so decide. I f ,  on  the  contrary, it finds it has 
jurisdiction i t  will fix a. time  and place for  the  hearing of the issues 
between the  applica,nt  and those who are opposed to the  application. 
Speaking  for  myself,  as B member of the commission, I would  like 
t,o dispose of this question without  any  further  delay  if we can do 
so without  injuring  the  rights of anybody on either side of the line. 
For that reason the  hearing of the question of jurisdiction  was con- 
tinued  until  to-day, when notice was given .to everybody  interested 
to  appear here. The  applicant,  having  submltted  to  the  jurisdiction, 
has notified the commission that  he  has  nothing more to offer on the 
question of jurisdiction.  Personally I would  like to  have  the  matter 
disposed of one way or the other, so as to avoid any  ground for 
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complaint  that we are  not  proceeding  diligently  with  the  matters 
which  have  been referred  to us. 

Mr. WATSON, It could  only  be under a misapprehension that  any 
criticism  would be made by the  public  or  any  member of the  public 
as to  want of diligence on the  part of the commission in  proceeding 
with  this  matter. For my  own part, I do  not  think  there would  be 
any  misapprehension  about  that. 

Mr. TAWNEY. The  application has been  on  file since last  April ; 
the  applicant  having  no knowledge of any  opposition t,o it would 
expect the commission to proceed, and  he would  have just  grounds 
for complaining if there is any  delay  now. 

Mr. WATSON. It was in my own mind  that Mr. Keefer  and  the 
Province of Ontario, whom  he  represents,  should  have been expected 
to be prepared to proceed to-day,  and I am  quite  surprised  they  are 
not,  but at  the same  time  surely it relieves your board of responsi- 
bility  when  the  Province of Ontario comes forward by its counsel, 
as it has done to-day,  and  asks  for  an  adjournment. The delay is 
not asked at  the  instance of individuals or contestants as to  par- 
ticular commercial rights  or  interests,  but it is asked by the gov- 
ernment of the  important,  Province of Ontario,  and  that  Provlnce 
must  take  the whole  responsibility for  the  delay,  and  no  doubt  the 
Province  is  quite satisfied to  do so. I would  have been glad if the 
matter  had roceeded, but  as you  have  directed that counsel for 
Ontario nee c f  not proceed to-day, I would like  that we should not; 
be called  upon. 

Mr. TAWNEY. We have  not  directed  that  the case should  not  pro- 
ceed. 

Mr. WATSON. So far  as  the government of Ontario is concerned, 
you have. 

Mr. TAWNEY. We  have  given  them 30 days  to  reply,  and ext.ended 
to you 10 days to make a reply to them. 

Mr. WATSON. You can see t.hat it would be embarrassing for us to 
proceed  to argue now and  then  to  present  another  argument  in  reply 
to  the  argument  which is to be presented  in 30 days hence. We 
want  to  make our whole argument  at  the one time. 

Mr. STREETER. Representing these lumber  companies, do you come 
here  to  represent  that  this commission has  jurisdiction  or  that it has 
not  jurisdiction ? 

Mr. WATSON. It has  not  jurisdiction  in  this  particular case. From 
what people  may observe from  time  to  time  with respect to Govern- 
ment  matters, I am  inclined  to  t,hink that  the  Province of Ontario 
was  likely to  present  the  argument  that  the commisssion has juris- 
diction. That makes it of greater  importance  that we should be 
present,  and  that  our  argument  should be heard then. We would 
certainly  have  an  opportunity, as you say, on  the  presentation of the 
brief,  but we would like  very  much  to  be  excused  from  making our 
argument piecemeal, making  an  argument now and  an  argument 
later  which  may  arise  upon  matters  which may be subsequently 
submittted. 

Mr. TAWNEY. This  is a concrete proposition,  namely,  whether or 
not  this commisssion has  jurisdiction over the question of the con- 
struction of an  international  dam,  a  dam  extendin  clear  from one 
shore  to  the  other. I can  not see how a uestion o jurisdiction be- 
tween the  Ontario  government  and  the ominion  Government has 5 f 
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any  bearing at  all  upon  the question as  to’whether or not  this com- 
mission, having been created by the  supreme  power of both nations, 
shall or shall  not  have  jurisdiction  in  any concrete case submittted 
to’it. I can  not see  how a question of jurisdiction between the 
Dominion  Government  and  the  Ontario  government  has  any  rele- 
vancy  whatever to  any question now before us. 

Mr. TURNER. I understand  that  the  Dominion of Canada,  through 
its counsel, will  argue  that  this commission has  jurisdiction,  and 
you, Mr. Watson,  will  have  an  opportunity of answering  the Do- 
minion of Canada  and  to  make  a  full exposition of your views, If 
Mr. Keefer  should  add  anything.  additional, you  will  have  another 
opportunity  to  controvert  that. 

of litigation  that we necessarily hold  back until everyone is  ready 
to proceed and  to  state  his case. That is  the system  which has  pre- 
vailed in every judicial  tribunal  from  the  beginning of the  world to 
the  present time. 

Mr. CASQRAIN. What prejudice  would you suffer if  the  Ontario 
brief was put  in  and you had 10 da s within which to answer it? I 
have  no  doubt that you can  make be 9 ore us a  very able and  exhaustive 
argument.  It.  is  true  that  the  Ontario  government  will  have  an op- 
portunity  beforehand of answering  your  argument when they  hear it, 
and if your  argument  is  sound,  as 1 have  no  doubt it will be, no harm 
can be done and you will  have  the  right  to  reply  to  the  Ontario gov- 
ernment. T do  not  think  that  the  fact  that  the  !Ontario  government 
will  have  an  opportunity of putting  in a brief within 30 days  can 
prejudice you in  any way. 

Mr. WATSON. I am entirely  in  the  hands of the commission. I 
have  presented  my  supposition  and I submit  as  gracefully  as I can 
to  the  direction of your board. 

Mr. STREETER. I think you should revise one statement  that you 
made,  namely, that  the  Ontario  government  has  to  take  the respon- 
sibility of this delay. 

Mr. WATSON. Quite so. We  all know from experience in  courts ’ 

Mr. WATSON. At  this  time ; yes. 
Mr. STREETER. Some of us  are inclined to  think  that it would be 

the commission that mould  be held responsible. 
(The commission decided that  the  argument of Mr. Watson  aoainst 

the  jurisdiction  should be heard now and  that Mr. Watson  sxould 
proceed.) 

Mr. WATSON. I am glad  to be able  to  say, Mr. Chairman  and  gen- 
tlemen, that I shall  not  feel called upon  to  present  what  might be 
thought  an  exhaustive  and  lengthy  argument In regard  to  the  subject 
matter of this  application,  and for the reason that I conceive that  the 
direct issue which  arises  upon  this  hearing is a  very  plain  and  simple 
one. For our clients, we may  be  in  a position and no  doubt  are  in a 
position  quite  different  from  the position of Mr. Keefer  as  represent- 
lng  the  Ontario  government. As representing  the  Province,  he  may 
have  more  consideration,  not  merely  matters of terms and conditions 
by  way of protection or  otherwise, but  matters of provincial policy 
for consideration,  whereas  to-day,  upon  this  application, we are  en- 
tirely free from  any such matters of consideration. The question be- 
fore us to-day is who11 and  entirely a question, as I understand it, 
as to whether or not t i: e  application of the  Rainy  River  Improve- 

86742--13-5 



66 DAM AT KETTLE FALLS. 

ment Co.,  as nude ;und ashf ~ccord ,  is within the four corne~'s of the 
treaty  under which this  board obtained and holds its powers. I n  
respect to  that. :I reference has heen madc  tlwing  the  sitting to the 
proposition as  to  the  application of the  Ontario CYS Minnesoti  Power 
Co. In  order to  clear  the a i r  entirely I point out, as t,he fact is, that 
there is no application llerc by thc Ontario & Minnesota Power Go. 
That  conlpa~ly is not to-day  directly or indirectly  before your board 
for any purpose. That cornpat1.y is not  here ns parties interested or 
i n  m y  other way and  there is certainly no application 0 1 1  their behalf. 
They  are  therefore not here  to be heard  upon any application of  
theirs  and  have no status  to be heard,  much less to  make  an  applica- 
t ion or to ;tdvance t,heir  proposition: Theapplication,  therefore, is.one 
solely and  entirel, by the  Rainy  River  Improvement Go. The  appli- 
cation is of recor J and  it is only one application,  namely,  to  construct 
and  maintain a dam across a boundary  river;  that, is, from  side to side 
of a boundary  river,  not  Rainy  River,  but  Kettle  River, which is a t  
that  point  an international  boundary  river between the  two countries. 

Mr. TURNER. That stretch of water is called Kettle  River? 
Mr. W A ~ O N .  Yes; and that is an international  water  boundary 

between the Dominion of Canada  and  the  United  States  at  that point. 
Mr. CASGRAIN. Reading  the  application, i t  says: 

under the  laws of the State of Minnesota for  the purpose of improving the navi- 
The undersigned,  Rainy  Hiver  Improvement Go., 21 corporation  organized 

gation of Rainy  Lake  and  Rainy  River,  for  the ronstruction, maintenance,  and 
improvement of a darn across  Rainy  River,  etr. 

The application is made for  approval of plans for. the  construc- 
tion of a dam at  Kettle  Falls across the  outlet of T ~ k e  Namakan  in 
St. Louis  County,  Minn. 

Mr. WATSON. That is  explainable,  and I had the same difficulty 
when I first read  it. You will  observe what, yon have  read  is  a 
recital of the  corporate powers  as  obtained from  thc  Shte of Minne- 
sota. That is, they  have a charter,  the  stme  as if we obtained a 
charter under the general act, incorporating  companies.  There is 
this  recital  and  why  the  recital  is put there  may be a matter of  com- 
ment. It is rather ingenious as  laying  the  foundamtion for subsequent, 
difficulties T should  think. But, however, i t  is there  in a very  sbill- 
fu l  and ingenious  way, but I submit it  has no legal effect whatever. 

Mr. CASGRAIN. I suppose you would have to read  the  application 
.in connection with  the  acts of Congress to aut,horize the improvement 
company to construct a dam across the  outlet of Lake  Namakan a t  
-Kettle Falls. 

Mr. WATSON. Quite so. This recites  certain  chart.er  powers from 
the  State of Minnesota,  and  then  the  operative  part of the  applica- 
tion is on the second page,  namely, that  this  company  with such 
charter owers  submits  a  plan for a dam  at  Kettle  Falls across the 
outlet o f Lake  Namakan  in St. Louis County, in  the  State of Minne- 
sota. That means  across  t#he out>let; it  says  across the  outlet,  but it 
is identical  with  the  width of Kettle  River. Tt is not expressed in 
clear  language here, but i t  is the same  thing. A reference to  the 
plan  and a reference to t,he  'nap and  geographical  position  shows 
that  the  dam is across Kettle  Rlver at that point. So t'hat  the  appli- 
cation  that is before  the  board is for  the construction of a dam across 
a boundary  river  from one side of the  river  to  the  other,  from  the 
Alnerican  side to the Canadian  side df the river.  Really, Mr. Chair- 
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man,  after consideration, having  had  the  opportunity  to consider the 
matter  which you kindly  gave me on  the  last occasion your commis- 
sion met  in  Ottawa, on the 2.d of October, I think I am not  going 
too fa r  when I submit  to you that  it  is  hardly a controversial  matter 
or a matter of contention  upon  the  interpretation and construction 
of the  articles of the  treaty,  that i n  such  a case you have  no  jurisdic- 
t,ion. I submit, that  there is no provision in the  treaty  that gives 
authority  to  this  board to deal  with such an application. 1 submit  to 
you  advisedly and  as  strongly as I can, that  there is no reasonable 
pretence or ground for a serious  argument.  in  support of this  appli- 
cation. It has to be borne  in mind-it is no doubt,  in the  mind of 
you all at  this moment-that' the question of the  jurisdiction of any 
forum,  constituted by statute, is considered and  determined  under 
rules  which are  quite  different  from  rules which apply  to  the  inter- 
pretation of the  statute as to its general effect in  matters of policy, 
and how it is to be carried  out,  and  what effect is to be given to 
particular provisions. I n  this  latter case reference, as we all know, 
is not  infrequently  made  to  surroundin  conditions  and  circum- 
stances for  the purpose of enabling these f orums to reach and  deter- 
mine  what was the  true intention of Parliament or the  true  intention 
of  the  parties  to  the  statutory  enactment. B u t  that  rule does not 
apply  to t,he question  of  jurisdiction. The question of jurisdiction 

. must be determined,  and  must  always be determined,  having  regard 
to the words of the  statute which grant  the  authority.  There is no 
possibility of addin  to these  words  by  any  circumstances or con&- 
tions or adding o f  authority.  The moment the  adding of any 
authority  is suggested, then  it becomes a matter of further legislation, 
and,  therefore,  in a  proposition  such as this, of jurisdiction or of 
no jurisdiction,  the question t'o  be  determined  quickly  and closely 
upon  the  words  to be  used and  the  meaning of those  words so used. 

Mr. CASGRAIN. 110 you think  that  rule  applies  as  pertinently to  
.the  construction of treaties as it does to  the  construction of statutes, 
giving  jurisdiction ? 

Mr. WATSON. I have  thought of that considerably, and  although 
1 am  not able  to refer you to  any decision upon  that  point, yet I have 
failed  altogether to observe how there can be any  distinction  made 
t)etween the two. 

Mr. CASGMIN. I n  the case  of the  attorney  general  for  Canada  and 
the  attorney  general  for  the  Province of Ontario  the question  was 
(*onsidered in 1007, and Mr. Watson  intzimated that  that  rule of law 
should  not be so strictly  applied to a treaty as i t  would be to a 
statute. 

Mr. WATSON. According to my recollection, t'hat was for  the PUI.- 
pose of determining  the  general effect  of the whole treaty, as dis- 
tinguished  from a closely cut question of the  jurisdiction of the 
forum  to determine a particular  point.  Here  the question is: Has 
this commission jurisdlction  to  determine  this  applic?tion 1 Refer- 
ence is  made  therefore  to  the  terms of the  treaty  whlch,  limited  by 
statute  as it is, which is a statutory  provision  giving  statutory 
authority, SO that you are  here  not  with  any  inherent  jurisdiction of 
any kind  whatever.  There can be no clalm  on  the part  of the com- 
mission to any  jurisdiction  whatever,  unless  the  jurisdiction is on 
record  and is shown  by  the words of the  enacting clause. NOW, then 
having in mind  that the application is one for  the construction oi 
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:a dam  from one  side of the  river  to  the  other side, 'the  words of ar- 
ticle 3 are  before us. That article, in  effect,, contains  three  provi- 
sions. The  first  is: 

It is agreed  that,  in  addition  to  the  uses,  obstructions,  and  tliversions  hereto- 
fore  permitted- 

That is in respect to  the  construction  and maint,ennnce of a  dam. 
Then  there  is  provision 2: 

Or hereafter  provided for by  special  agreement between the  parties  hereto. 
That is another  sort of application ; there is no special agreement 

between the  parties ; there  is  an absence of an  agreement;  there is 
a  dissent on the  part of the  Dominion  Government, :LS expressed in 
the  answer which Mr.  Thompson  has filed. Then follows what I 
may  call  provision No. 3, and it says: 

Permanent, of boundary  waters on either  side of the  line,  affectiug the natural 
No further  or  other  uses  or  obstructions or diversions,  whether  temporary o r  

level or flow of bounrlnry w:~  ters on the  other side of the line, shall be made 
except by authority of the  United  States or the Dominion of Canada  within 
their  respective  jurisdictions  and  with  the  approval, as hereinafter provided, 
of a joint commission to  be  known as the International  Joint Commission. 

That  is  plain. No obstruction, or use, or diversion  on  either  side 
of the  line  shall be permitted, except with your approval.  But  that 
is  not  an  application  for  the use or obstruction or diversion  on one 
side of the  line; it is  wholly distinct  and  apart  from  that.  The 
application  here is, and  the claim  is, that you have  Jurisdiction to 
pass upon  a  dam  that  is from one side t,o the  other side, clean across 
the  river,  and  that is not  contained in  that  article of the treaty. 

Mr. POWET.L. Is it  not  an  obstruction of water  on one  side-that 
is, so far as  from  the  boundary  line  to  the  American  shore  is con- 
cerned? I s  not  that  an  obstruction of waters on that  side of the 
line?  That  portion of the same  between the  boundary  line  and  the 
American  shore  certainly  obstructs  the flow of waters on the  Ameri- 
can side. There is no question about  that. Does not that fulfill  the 
other  conditions that it affects the  natural level or flow of the boun- 
dary  waters on the  other  side1 

Mr. WATSON. Yes. 
Mr. POWELL. Does it any more cease to be so because the  Canadians 

are  doing  wrong also. My point is, how on earth can the actions of 
the  Canadians on their  side of the  line affect the question so far  as 
the  American  side of the  line  is concerned, unless you go on the  prin- 
ciple  that was adopted  in  the common law-that if you  pounded a 
man  half  to  death  he  was  entit,led  to  damages,  but if you killed him 
entirely  he was entitled  to  none;  that  is  the only  legal  analogy I 
know. 

Mr. WATSON. And  very apt it is, and  that may be  a  matter of im- 
portance as affecting the  merits of the question. I do not  under- 
stand  that  your observation is  applied  to  the question of a construc- 
tion as affecting  jurisdiction, because a construction for  the urpose 
of jurisdiction of this commission is a construction  on  one  si z e only. 
There  is  the whole point. It is  a  construction  on  one  side only. 

Mr. POWELL. And  is  that, constSuction on one side  destroyed be- 
cause it happens  to be extended  on  the  other  side? 

Mr. WATSON. It gets you outside  the  words of the  article  and  is 
therefore  outside of your  jurisdiction. 
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Mr. POWELL. Oh,  that  is a very  technical  construction. Your 
qgument is, that if the structure is built  only  halfway across  and 
ends  there i t  is within our jurisdiction,  but  the moment you get 
hepond that,  and  the  structure  extends across the  river,  our  juris- 
diction ceases. Would  not  that be a rather technical  and  absurd con- 
struction  to  put'  upon  the  treaty! 

Mr. WATSON. No. 
Mr. CASGRAIN. I suppose the  answer  to that would be that  this  is 

not  an a>pplicntion to  build on one side of the  river,  but  an  applica- 
tion  to  build essentially across the  river,  and t'herefore, this  applica- 
tion can not come before 11s on the  approval of  one Government  only, 
bnt it must be indorsed  by  both  Governments. 

Mr. WATSON. Q.1lite so. It would  be useless and  futile  to proceed 
with it unless it is put across the whole river. 

Mr. POWELL. Without  differing  from Mr. Casgrain, I would  call 
nttention  to  the  fact  that  this is  not a matter of an application one . 
way or the  other,  but a  question, as  to whether a certain  work is to  
be legalized or not, no  matter  what  Government  brings it forward. 
Now, if that work  which  is an obstruction, is  to be  tolerated,  if it 
only goes halfway across, how can you argue  that  it can not be 
tolerated  if it goes the whole way  across? 

Mr. WATSON. Just  a moment; I fail  to follow your question as 
applied  to  the  construction of the act. 

Mr. TURNER. Is  it not impossible to construe this application, 
which in  turn extends  from  shore  to  shore, as an application  to  build 
halfway across 8 

Mr. WATSON. It is not  the  kind of application that is provided for 
by the treat;y; it is not  within  the t8erms of the  treaty;  there is some- 
thing outside of that;  it is some  new condition  which is not  pro- 
vided  for. 

Mr. POWELL. The  application is simply  a way of bringing  the 
thing before us. Without  regard  to  the  application at.  all,  would 
not a structure  halfway across that  river be a matter  in respect to 
which we have  to  give our consent. 

govern its procedure. Rule 6 is very specific and  is  in  conformity 
with  and is prepared  manifestly  with  the  greatest possible care  and 
follows the  enacting clause of the  treaty  for  the purpose of defining 
the  procedure  withm  the  limits of jurisdiction,  and you will observe 
that  rule 6 says: 

VI11 of the treaty, t-he method of bringinq  such  cast% to the  attention of the 
6. In all cases  to be submitted  to the conrmission, under Articles 111, IV. and 

commission and invoking  its  action  shall  be a s  follows. 
And  there is no  other  rule  and  there is no  other  article of the 

treaty  in which there  is a  provision  made for the  hearing or  con- 
.sideration or determination  by  this commission of any  matter  what- 
ever. 

Mr. P o w m r , .  That would go to the  procedure  and  not to  the  juris- 
diction  itself. 

Mr. WATSON. It refers to  the  articles whicl! give  jurisdiction  and 

Mr. WATSON. This commission has  no  inherent  jurisdiction. Con- 
stitutdd as this commission is  in its personnel, and  having  regard to 
the  important  matters  which  no  doubt it was considered would be 

Mr. WATSON. Of course this commission has passed rules  which . 

, ihese  are  the only  articles  which do confer  jurisdiction. 



70 DAM AT  KETTLE  FALLS. 

dealt  with by. this commission, one would have ex ected a much 
broader  and wider  enactment of jnrisdiction  and  aut 1 ority than we 
find on record in t'he treaty. T h e  jurisdiction of the commission is 
exceedingly narrow, exceedingly limited,  and we cannot  get  away 
from  the  fact  that  it is limited  to t,hose Articles 111, IV, and VIII, 
m d  X.111, for  all  the powers that it can possibly exercise and possess, 
and beyond that  the commission has no power. Of course, you have 
your  judgment  and  your  discretion,  but, as I submit? ypu are  unable 
to exercise any  judgment or  discretion unless it  is  wlthln  the express 
enac.tment of one of these  articles,  namely,  Article 111, Article IV, 
Article VIII, and  Article XIII. 

Mr. TAWNEY. You do  not include  Article X. 
Mr. WATSON. Article X is a matter of procedure. 
Mr. TAWNEY.  Under  Article X, any question submitted by the two 

Governments, the commission has power to finally  determine. 
Mr. WATSON. Quite so, and  under  Article IX it is permitted to 

make a  special report,  but  then only  upon the  invitation  or request of 
either Government. So that  the  proposition  that was made  by Mr. 
Keefer that  your Commission should report specially, I think,  is 
not a  sound  proposition,  and I should  think--speaking for myself- 
that  the commission would not be likely to  report  gratuitously or 
voluntarily, or  a t  all, unless upon  a  formal  request  and  solicitation  by 
the Government, which, of course, would not be the government of 
Ontario  but would be the Dominion  Government or  the Government 
of the  United  States.  The  Ontario government has no status  to  take 
such  a position; it has no rights  that could be affected in  the way 
mentioned. 

Mr. TURNER. I did  not know that  the  chairman of the commission 
suggested that we could proceed that way  under  Articles IX and X. 

Mr. TAWNEY. Oh, no. Mr. Watson  was  enumeratin the articles 
under  which the commission had power, and omit,te f to  refer  to 
Article. 10, but of course the jurisdiction in Article X is entirely 
independent  from  the  jurisdiction  under  Articles 111, IV, and VIII. 

Mr. WATSON. I am much oblged to you for calling my attention 
to that. I omitted to  refer  to  it. 

Mr. CASGRAIN. Would you say that the  applicat,ion now before us 
is an a  plication  to  build  half a dam ? 

Mr. !VATSON. That is not  the  application. 
Mr. CABGRAIN.  Suppose  t)hat in  virtue of the  Statute TV and V, 

Edward VIT, the  Ontario & Minnesota Power Co. came before 11s 
with an application to build the, other half of the  dam,  and  the 
plans were approved by the Government of C,anada. would you say 
then  that, we had  jurisdiction? 

Mr. WATSON. Not  under  that  act,  and if you pardon me, I in- 
tend to  refer to  that  act  and to  refer  to  that very  point,  but I would 
like to make my  observations in order.  Article I11 I have  read, and' 
in view of the words of the  art,icle, I repeat  what I submitted, 
namely, that,  the  application for  the construct'ion of this darn from 
side  to side  is  not within  the  terms of that article,  and  therefore the 
application, as I submit, has no  status  before you, and  the  appli- 
cants can not ask for your  action. There is another  observation 
which is perhaps  not  material  but I t,hink  it may be of some im- 
portance, name1 , as to  whether or not, when an application  is  made 
and when it a d ects the  natural flow  of boundary waters on either 
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side of the  line, i t  shall  not be granted  except  by  authority of the 
United  States  or of the Dominion of Canada  as  the case may be. 
The  treaty  refers  to  the  “party affected and  with  the  approval.” I 
submit as the technical and  grammatical construct,ion of  that article, 
that  the rnonlent i t  appears  that  the  application which is made  for 
the construction of an obstruction or the use  of an obstruction or  dam 
on one  side,  and it  is  made  to  appear  as  it  mast necessarily appear 
practically  in  all cases, that  that will interfere  with  the level or flow 
of the  water on the  other side, then  nothing  shall be done  unless the 
parties so affected by  the level shall  give its rrnthority, whether i t  
is the  United  States or Canada, whatever  way it may  happen. You 
see the way the  article  reads: 

No further or other 1188s or obstrnctions or diversions,  whether tenqmttry or 
permanent, of houndnry waters on either side of the  line, nffecting thp nntural 
level or flow of boundary waters 011 the other side of the  line, shall be m:tde 
except hy authority of the IJnited States or the Dominion of  C:lnndn. within 
t,heir resllectire  jurisdictions. 

I submit that  what I am contending for  is  the  proper  and  techni- 
cal  and  grammatical const.ruction of these  words,  and it  is not, neces- 
sary a t  all that I should go that  far. 

Mr. TAWNEY. Let me  ask you if  these  logical conclusions from 
your  interpretation, would not be that no  improvement  could  be 
made  on  either  side of the  line, by the  authority of either  Govern- 
ment, unless the  other  Government  also gives its  authority  in  the 
matter? 

Mr. WAmoN. Absolntely so. 
Mr. CASQRAIN. Would  not  that be by  agreement between the  two 

Mr. WATSON. That may be another  idea of it. 
Mr. POWELL. Why,  that would  cut  out  our  jurisdiction  altogether. 
Mr. WATSON. Not  under Section VIIT. At  all  events, it IS very 

poorly drawn. 
Mr. TAWNEY. Suppose one obstruction  is  wholly  within  the  juris- 

diction of either  Government, and  the  Government  having  jurlsdlc- . 
tion’  authorized  the  obstruction,  but  in  making  that  obstruction it 
affects the level or flow  of water  on the other  side of the  line, you 
say that construction  within  the  jurisdiction of that Government 
could not be made  without  the  approval of this commission? 

Goverliments ? 

Mr. WATSON. Quite so. 
Mr. ‘FAwNm. And, i n  considering  whether or not  the  approval 

should be granted, it is the  duty of this commission to  take  into con- 
sideration  the effect of changing  the level or changing  the flow of 
water  on  the  other  side of the line. If that be the correct interpreta- 
t,ion of that article, is not  the  language which  you have  read  from it 
entirely  unjustifiable? 

Mr. WATSON. That is u matter of policy and  principle which may 
be very  easily conceded. 1 was taking it rather  from  the technical 
or grau~matical construction of the words. I quite tLgree that your 
observation  is important  and would have expected I t  to be t’he in- 
tention of the  parties,  but  that intent,ion is not expressed  here. There 
is  no provision i n  this  treatp for anything more than  an obstruction 
or dam  on one side of the line. That  is  the  only  thing  that. is here 
tor the purposes of your  jurisdiction. 

Mr. (:ASGRAIN. That, comes retty  near t,o what I have  stated  just 
now. Suppose  the  proper  aut f: orities in  the  United  St,ates  had  given 
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authorization  to  construct a dam  to  the  middle of the  stream,  as  far 
a s  the  jurisdiction of the  United  States would go. Suppose  again, 
that  on  the  other side, the  department of public works of Canada, 
representing  the  Government of Canada,  should  agree  to  this ob- 
struction or this use of the  river,  and  to  disturbing  the level and  the 
flow of the  water,  where  would our jurisdiction come in 8 Would 
there not', in such a case,  be an  agreement between the two  Govern- 
ments  which  would oust our jurisdiction  complet,ely?  Why  should 
we  be consulted when  both  Governments  agree  to  do a certain  thing? 

Mr. WATSON. The  language is very  badly expressed. 
Mr. CASGRAIN. We can not  help  that. 
Mr. WATSON. That is. quite so, but, I can  not help  thinking  t,hat it, 

must  have been intended  that  this commission  would in such cases 
exercise a discretion  or  judgment,  in the  matter. I should think it, 
was not  intended  that you were to be merely a commission for  the 
purpose of preparing a record. The suggestion  is  startling,  that 
with such  a tribunal as this,  appointed  under such a treaty hetween 
two great  nations,  and  appointed t,o consider matters of such im- 
portance, that  the commission  was  constituted  merely as a court of 
record,  such  record  as  might be made  by your  registrar or your sec- 
retary,  without exercising. any  judgment or discretion  on your . 
And  yet,  as Mr. Casgrain  has suggested, it is  not at  all  free rart rom 
doubt on the  words of the  article.  However, we are not concerned 
with  that to-day. 

Mr. TAWNEP. Are we not concerned in this clause of the  treaty, as 
to whether the improvement  can  be  made  only by authority of both 
Governments, that improvement  extending  clear across the  boundary 
line? I n  a case where  both  Government,s  have  agreed  upon .the im- 
provements  on  both sides of the  line,  have  agreed upon the  plans for 
such improvements,  what would there  be  for  this commission to  ap- 
prove or disapprove of ? 

Mr. WATSON. Of course. Article  VI11  reads: 
This International Joint Cornmission shall ho re jnrisdictiorr ox-cr and shall 

pass upon all  cases involving  the use or obstruction or diversion of the waters 

this commission is required, and i n  1)tissiilg upon such cases, the cornmission 
with respect to which, under Articles 111 and IT' of this treaty, the allprowl of 

shall be governed by the following rules or prinriples which are adopted by the 
high contracting parties for this purpose. 

Mr. TAWNEY. Can you conceive of there  being  any necessity for 
submitting, for the  approval of this commission, a proposition  where 
both  Governments  have  by  special  agreement  authorized this zm- 
provement  to be made! 

Mr. WATSON. I can,  indeed, Mr. Chairman,  from  what I conceive 
to be  the  highest possible standard  and  ground ; that is, to overcome 
political  conditions  and be subject to  a tribunal  and  the jurisdic- 
tion  and  judgment of n tribunal  that  is wholly free  from  political 
or party conditions of .any  kind  and  regards solely and  entirely, 
not merely from a national  standpoint  but  from  an  international 
standpoint.  The  forum is the  highest forum that could be con- 
stituted  by  nations,  and it is surely of a standard  that  should be 
maintained,  and it must  have been. I t  is impossible to conceive that 
such  governments as  the Governments of Great  Britain  and  the 
United  States  could  have  entered  upon  and passed a treaty  and 
ap ointed a commissim  without  having  in  mind  t,hat it may be given 
BU% jurisdiction  as would  serve the  nations  alike,  free  altogether 
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from political  conditions, so that  there  should be an  independent 
and  strong  national  and  international  forum  and  the exercise of 
that  jurisdiction. 

Mr. TAWNEY. Do I understand you to  argue  that  this commission 
has  the power to revoke the  joint  agreement of both nations! 

Mr. WATSON. The power to  improve, it should have. Mr. Chair- 
man, I regret  to  say  that it falls far short of what it should  be  as 
it is expressed. It should  certainly  go  as far as ou have  indi- 
cated  and  as far as I have  endeavored to  indicate.  &ether it does 
or not  is  another  matter. It, I fear,  has been so loosely expressed 
that it does not. It is like  a  great  deal of legislation  that we hare 
in our province and  in  the Dominion of Canada-I will not  speak of 
Congress or the  State legislatures-but it is framed  without  any  re,- 
gard  to efficiency. It is framed  in  the loosest and most vwue way, 
and it is  in  the  interest chiefly of members of the  legal pro&ssion. 

Mr. CASGRAIN. Mr. Watson, willpou allow me to  put  this concrete 
question: Here we have  the  application of the  Rainy  River  Im- 
provement Co. approved  by  the  proper  department of the  United 
St,ates  Government. Supposing  under  the  statute which has been 
quoted the  department of uhlic  works  approves of the  plans which 
are submitted  to it for t K e  construction of the  other  half of the 
dam  and  they come before us and ask  us for  an  approval of this  dam, 
where  does  the  necessity come to remove any  dispute between the 
two  Governments? 

Mr. WATSON. I will come direc.tly to  that  after making one more 
observation. The  application recites the  act of Congress. I point, 
out  to you, in  passing,  that  the  act of Congress as passed is plainly 
beyond the  jurisdiction of Congress, because the  act  is  the same as 
the  application.  The  act is an  act for the  construction of a  dam 
across the  river  from side  to  side.  Congress had no  power to pass 
such  enactment. It never had. It is like many  a piece of legisla- 
tion where you can  pick out  and save one clause or  one enactment 
a s  valid  and  intra vires and  disregard  and declare  another  act ultra 
vires. This one piece of legislation  if it, is  bad  in part is bad alto- 
gether. It is  clearly  bad  in so far  as it attempt,s  to  be  legislation. 

Mr. POWELL. Supposing  the  Parliament of Canada  had enacted 
exactly the same  legislation, between the  two  jurisdictions,  would 
not t.he power he complete? 

Mr. WATSON. From side to  side? 
Mr. POWELL. Yes. 
Mr. WATSON. No; it is  an excess of jurisdiction. 
Mr. POWELL. That  is, if the Congress of the  United  States  had I 

enacted  that  and  the  Parliament of Canada  had  enacted it also, 
would  not tha.t be complete? 

Mr. WATSON. It is completely  wrong from  the  foundation  on, 
and  this commission, therefwe,  in tjhe exercise of this  jurisdiction, 
can not make it right. 

Mr. POWELL. As n matter of fact,  this map be wrong,  but for 30 
or 40 ~7ears the  Legislature of the  Province of New nrunswick  and 
the  Legislature of Maine  have each incorporated in exactly  the  same 
I m p a g e  and with precisely the same power logdriving companies 
on the  St'.  Johns  River,  going  its whole length, and that  has been, 
tested in om- co11rt.s and It has  always been conceded that  the com- 
bination of t,he two gave  the power. 
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Mr. WATSON. I think it is  safe  to  say  that you were not consultetl 
;IS counsel for the  Government to revise the enact,ment. 

1 think. 
Mr. POWELL. If I had been T ~ o u l c l  have supported  the  enactment, 

Mr. 'I'AWNEY. Before YOU leave that point,  Mr.  Watson, a1ld while 
YOU are distmssing Article -111, I want to ask whet.her yon haTe given 
any  consideration  to  this  thought : The  language used is that such  im- 
provement  sh>lll  not be made  except by the  authority of the  United 
States o r  the  Dominion  Government, wit,ll the approval of the  Inter- 
national  Joint Commission. Here  is a quest.ion that 1 thinlr affects 
our jurisdiction,  although I (lo not know what  the Sense  of the com- 
mission  on the subject might be. I n  submitting  this  application  to 
the  War  Department of tho United  States  Government it is not 
given  absolute authority. I n  the  fifth  paragraph of the  letter  from 
the Acting  Secretary of War. it  says: 

approved by the War Department in pursuance of the  aforesaid act of Congress 
It is brlievt~l, therefore,  that  before  the  proposed constructions are definitely 

i t  shonld rewire co1lsider:ttion and action at the  hands of this conlmission in 
pursnanrr of the provision of the  aforesaid  treaty. 

I&-. \VATSON. I was not  aware of that,  and 1 do not  t,hink our  
friend Mr. Powell was. 

Mr. TAWNET. The question  that  occurred to my mind is whether 
or not before this commission can  proceed to consider any  applica- 
tion  under  Articles I11 and I V  the  authorit,y of the Government. 
within whose jurisdiction  the  improvement is to be made  shall not 
be final  and complete. 

Mr. WATSON. I have  taken it for  granted,  and  did  not  have  any 
thought  to  the  contrary. I should  think  there is no question what- 
ever that   i t  must be clear  and unqualified approval  and nuthorit;y, 
not  subject  to  any  reservation,  but unreserved and unqualified In 
order t,o be within  the  provisions of the  treaty  and  the  words  that  are 
there used. I n  a case of this kind that must, be given first by the 
applying  Government  and  next,  if  the effect of it is to increase the 
natural flow or to lessen the flow  of boundary  waters,  there must be 
the same  unqualified approval of the  Government whose  wabers, or 
the levels of whose wat,ers, are affected. 

Mr. TAWNEY. Would yon say  that'  the unqua,lified approval of 
the  Government  within whose jurisdiction the improvement, is to be 
made is a precedent, to  the  approval of this commlssion? 

Mr. WATSON.  I do not  think it is  capable of any  other construc- 
t.ion. I do go so fa r  as to think  that  following  upon such approval 

* this commission has a duty,  obligation,  and  discretion to exercise, not 
merely a?: followers, but, RS an independent,  Judicial forum. 

Mr. YOWETJ,. These  two  requirements  are  not one conditional 
11pon t,he other. It is dificult t'o conceive of their  being  given at   the 
same time. There is no order of precedent ; we might  give ours first, 
o r  they  might give theirs first. 

* 

Mr. WATSON. J would not  read i t  that way. 
Mr. P O W P ~ T , .  Then  that, is  not. N point of jurisdiction. 
Mr. WATSON. Yes ; it is a point of jurisdiction ; t,hat is, you are not 

called upon or justified in exerclslng your jurisdiction  until  certain 
conditions  have  arisen. 

Mr. POWELL. Two  things are required; first,  the consent of the 
Government; second, our consent. It does not  say that  theirs should 
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be first or that  ours  should  be first. I think we have a rule or an 
understanding  that  in  these  matters,  to  avoid  our  investigation  being 
abortive, that we  would ask  the consent of the Government,  before 
we undertake it. Your view in  that  regard is a correct one. 

Mr. WATSON. I think  t'here ought. to  be not  merely  the consent,, but 
that it ought  to  originate  with  the  Government  and  not merely upon 
the  suggestion of this commission, but  that it ought  to  originate 
with  either  Government  and  the  Government  should,  in tl case of 
this  kind,  put  this commission into action. 

for entering  upon these discussions which are  rather  matters o Pease7  prm- 
5ple  and policy and which are not, as you will recognize, within  the 
brief from nly clients  who are concerned  only as  to  this  particular 
application at  the  present  time and the  words of the  statute  as 
applied to it,. 

Mr. TAWNEY. The question I asked you has  particular reference t.o 
this  application, because the  language  referred  to is contained in  the 
letter of transmittal  to  this commission. 

Mr. WATSON. That'  matter is of very great  importance  and I should 
say  without  hesitation  that  the  matter IS not  properly,  according to 
our view, before the commission under a  reference  such as  has been 
read  by the  chairman. With  regard to the  Dominion  legislation I 
wish to point  out  to you that  the Dominion  legislation,  such  as it is, 
has  no  bearing  whatever  upon  the  application  that is now before this 
board for consideration. The  application  that is before the board for 
consideration is by the  Rainy  River  Improvement Co. There is no 
legislation,  directly or indirectly, in  favor of the  Rainy  River Irn- 
provement Co. The  Rainy  River  Improvement Co., the  applicant, 
has no authority of any  kind, good,  bad, or indifferent,  from  the 
Dominion Parliament or the  Dominion Government. 

However, Mr. Chairman, you will  have to  pardon me, if  you 

Mr. TURNER. Nor  from  the  government of Ontario? 
Mr. WATSON. No; quite so. The  act  which  has been referred  to is 

one  which does not  apply  in  the  consideration of this  matter. It 
could not possibly be applied. It is  an act passed at  the  instance of 
and  promoted by the  Ontario & Minnesota  Power Co. That com- 
pany is not  before  this commission a t  all. 

Mr. POWELL. We can not look at   the personnel of the company. 
Mr. T \ T A ~ - ~ O ~ .  No; you can not  take  that  into Consideration. Now, 

in view of the discussion which we have  had  here I feel that it is a 
matter of necessity for nle to  take  this  opportunity  to  refer  to  the 
enactments  contained in chapter 139, 4 and 5 Edward  VII, assented 
to on  the  20th of July, 1905. I wish to oint out that  it is not  only 
the  fact  that  this  statute is wholly inapp P icable for consideration on 
the present  application  by  the  Rainy  River  Improvement Go., but it 
is wholly  inapplicable even assuming that  fhe application  were  by 
the MinnesotR Power Co. This statllte  contains  the  usual  recital,  and 
section 1 reads: 

The company  may  construct.  develop,  acquire,  own, use, and Operate the 
water power I ~ O W  01' 11ere;tfter existing OII the  Rainy River at or near the  town 
of Fort Frxtwis. 

It is limited to  that. It continues: 
~n the tlistrict. of I(:liny River. i n  the I 'rovi~~ce  of Ontario; allti mxy  construct, 

develop,  operate, and maintain  works,  canals,  rwceways,  wwterco~lrse~, dams, 
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Piers, booms, dikes, sluices, conduits, and buildings in  connection with’ the said 
Power, including any increase of the said power on Rainy River by storage or 
other works on waters tributary to Rainy Lake. 

That  has no application  to  this a t  all. 
Mr. CASCRAIN. Why not ‘2 
Mr.  WATSON. Because the  statute says, “including  any increase of 

t,he said  power  on Rainy River.” 
Mr. CASCRAIN. Now, Mr. Watson, it says, “on waters  tributary  to 

Rainy Lake.” I undershnd  that  Kettle  River flows into  Rainy Lake. 
It seems to  me that  this  statute, 4 and 5 Edward VII, when  it,  speaks 
of the powers which the company now has or may hereafter  have to 
construct  are  the  powers  which were given  to  the company by the 
let’ters  patent of Ontario which permitted  this company t o  take over 
all  the power that, Mr. Backus had  and,  among  other powers, was 
this very  power of building  storage works in  the  Namakan  Lake  or 
Kettle  River. 

Mr. WATSON. Let  us see, just for  a moment,  if you please. Taking 
those  words again, “ including  any increase of the  said power  on 
Rainy  River by storage  or  other works on waters  tributary  to  Rainy 
Lake.” Now, can it be said  that  Kettle  River,  which is an  inter- 
national  boundary  river,  is  within  the  definition of a  tributary  to 
Rainy  Lake? 

Mr. CASURAIN. I should  think SO ; why  not! 
Mr. WATSON. It is  not a t,ributary. It is  the  international bound- 

ary described the same as other  international boundaries, and it is 
impossible,  as I submit,  to  speak of an  international  boundary  river 
as being a tributary  to a lake,  and  particularly  to a lake such  as this 
small  lake  like  Rainy  Lake.  That IS not intended. There  are  many 
little creeks and  small  rivers  running  into  the  lake  distinct  from  the 
international  boundary line. It refers  to those and  not  to  Kettle 
River. 

Mr. TURNER. You do  not  make that very plain to  me, that is, why 
an international river carhnqt be R tributary  to some lake. 

Mr. WATSON. Bear  in  mind  that reference is  made  here  in  the 
first.place  to  Rainy  River,  and  to  Rainy  River as an  international 
river;  it is dealt  with specially that way, as an  international  river 
and by the  name of Rainy River. Then,  can it be said  that,  logically 
or properly,  another provision would be made ‘for another  inter- 
national  river,  having  regard  to  the cousse of it,  and merely  describ- 
ing it as a tributary  to a small lake? I should think  not. 

Mr. STREETEB. If  Kettle  River were all  in  Canada, would  you then 
say it was a tributary of RainyLake ‘1 Does it cease to  be a tributary 
to Rainy  Lake  simply because it happens to  run between the  two 
countries 1 

Mr. WATSON. Being  within  the recognized and well-known  class 
of international  boundary  waters it can not be properly classed as a 
tributary to  st lake. 

Ms. CAYGRAIN. I was taking  this as  an argument  in  your  favor. If 
you  convince me that I am  wrong, you have weakened your case in 
my.  opinion. 

Mr. WATSON. Follow a little  further,  if you please; it says, “b; 
storawe or other  works * * * which the company now has. 
It ha% no authority a t  that time. 
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Mr. CASGRAIN. Excuse me, but I think it had. I f  you read  that 

statute you will see that it was  passed  by the  Dominion  Government 
to confirm, as it were, letters  patent  given by the  Ontario  government. 

Mr. WATSON. That  is absolutely ineffective. 
Mr. CASGFUIN. The powers  which it had at  that  time were  given 

to it by the  charter  which  was  granted to the company by the  On- 
tario  government. 

Mr. WATSON.  Does it not go without  saying  that  the  Ontario gov- 
ernment  had  no  jurisdiction  m  the  world to  grant a  charter  that con- 
veyed or gave  franchises  on  international  waters such as  this? 

Mr. CASGRAIN. Mr. Keefer  said it did. 
Mr. WATSON. I do  not  think  my  learned  friend would  be very 

serious  in  that  contention. Our own courts  are  very  full of decisions 
upon that point. Of course, the  Ontario  Legislature  has no juris- 
diction of any  kind  in  regard  to  matters of navigation.  Navigation 
has been held  by  the  privy council, and I think by the  Supreme  Court 
of the  United  States  as well, to  include  the  driving  and  rafting of 
logs and  timber. 

Mr. POWELL. What  privy council case is that.? 
Mr. WATSON. It is 1907. 
Mr. POWELL. Does the  general  word “ navigation )’ include that?  
Mr. WATSON. It upheld  a decision of the  Supreme  Court of Canada. 

This  statute  to which  previously  referred says, “ which the com- 
pany now has,” and  that must  be  taken  as  legal  power  which  the 
company now has,  “or  may  hereafter  have  power  to construct.” It 
could get  that power to construct across the  river  only  from  both 
nations. It could get  the  power  to  construct  half-way across the 
river  as proposed  only from  the  Dominbn  Parliament,  and  there  has 
been no  such  legislation, so that  there was no  enactment  giving  them 
the  authority  that  is  within  the  words “ it now has.” It has  never 
since had  authority, so that so far  as  storage is concerned it is wholly 
unauthorized t,o-day. 

Mr. STREETER. Your position,  then, Mr. Watson,  is  that  the act. of 
the  Ontario  government  giving  them  power  to cross there would 
not be good to  the  extent of the  jurisdiction of that  government; 
that is, to  the  territorial line. 

Mr. WATSON. It would not be by reason of the  terms  and  provi- 
sions of the  act which cont.ained a  manifest  interference  with  navi- 
gation  matters over  which  they  had  no  control.  Of course, the 
Province owns the soil or land  to  the  middle of the  stream or river, 
and  that is its  territorial  jurisdiction.  With  regard  to  other  matters, 
and more particularly  with  regard  to  navigation,  as recognized under 
the  British-North  American  act,  the  matters of navigation  are 
within  the  jurisdiction of the  Dominion  Parliament. 

Mr. TAWNEY. The  right  to use the  waters  subject only to  the 
question of navigation is an  absolute  right,  is it not,  in  the  riparian 
owner,  whether such  owner is  an  individual or a  State or a Province? 

Mr. WATSON.  Quite so ; and  there  is  introduced  again  the  opera- 
tion of the  Ashburton  treaty,  and I call your attention to  the  fact 
that  the  Ashburton  treaty i s  i n  no  way  repealed, modified, or varied 
by the  present  treaty.  Thm 1s supplemental  with  regard to  partlcu- 
lar matters,  but  under  that  treaty  the  waters of all  international 
rivers  are to be free  and open to  the use of all  citizens  and subjdcts 
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of both nations wit.hout interference  and  without  interruption.  The 
Dominion  Parliament  has no jurisdiction  to pass any  legislation that 
clashes with  the  terms of the  Ashburton  treaty. 

Mr. POWELL. Does it not  say, " subject to  such regulations as may 
be made by the  sovereign  power of t,he State? " 

Mr. WATSON. I think It is  as wide as that,. It has been so in- 
terpreted by one of the  learned  judges, a member of the  judiciary 
of 0 1 1 1 '  t'rovince. Judge Muller,  who as chief justice of the common 
pleas  division of the  high  court  has considered the whole matter  and 
has held that,  the  State of Minnesota had  no  jurisdiction  to  ass 
any  legislation  that  interfered or clashed wit,h the  terms of the I s h -  
burton  treaty. 

Mr. POWELL. What you say is absolutely  correct  with  regard  to 
t,he St. Johns River. 

Mr. WATSON. I may  say t.0 you that. thatvdecision is now the sub- 
ending  appeal  to  the  court of appeals. T was  enga ed in 

the case or the  defendants  in  the  action, who  were success B ul. I 
songht to apply the  principle  and  rule which f think  has been pro - 
erly applied  and  given effect  t,o-t#hat is, that  the  terms  and con 3 1- 
ticins of that treaty  are  pnrarno~~nt to  the  acts of all  legislation  and 
of all powers, and  they  will  remain so until  repealed or modified. 
To this  dav  they h a w  never been modified, much less repealed,  and 
therefore it comes down to a  furt,her  and  stronger  and more im- 
portant  point,  which  may  have to be taken,  although I trust  not,  that 
th i$  commission has no jurisdiction  under  the  treaty  with  the assent 
of the  Dominion of Canada  and  the  United  States  Government  to 
authorize  any  obstruction or -impediment  in  that  river  that is in 
conflict with  the  terms of the  Ashburton  treat,y, which is paramount 
to  the present  treaty  under  which you  act,  and  that  in  acting you 
must  have  regard,  not  merely for the  terms of this  treaty  but  the 
terms of the  earlier  treaty,  which  are  still  in force and which control 
to the  extent of its enactments. 

ject Of i! 

Mr. TITRXER. You are  ousting us again, I see. 
Mr. WATSON. I am  submitting  that  there  is  no  jnrisdiction.  These 

Mr. TURNER. I n  any case 1: 
Mr. WATSON. I n  any case, no  jurisdiction. Of course, tha,t is 

broader  than a mere  consideration of this  application. 
Mr. TIJRNER. Do you not  think  that  the  treaty between the two 

Governments,  being  subsequent to the  Ashburton  treaty, is really  the 
treaty  under which we should  act  and  which  should  govern! 

Mr. WATSON. I submit  not, because you will observe that  the  treaty 
recites  in  the  first  place  conditions  and  rights  which  are  expressly 
consistent with  the  words of the  Ashburton  treaty,  and it is  subject 
to those conditions  and  to those rights  that  this commission is au- 
thorized  and may exercise its functlons  and duties. 

Mr. TURNER. It provides for  the  doing of certain  things  and  the 
authorization of the  doing of those things which  you say  are  contrary 
to  the  Ashburton  treaty. If  that is the case, is not  that  an amend- 
ment to the  Ashburton  treaty? 

are  matters  again  involving  no  jurisdiction. 

Mr. WATSON. You do  not amend in that way. 
Mr. TURNBE. Can  not you amend  a  treaty by implication,  the same 

as anything  else? 
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Mr. WATSON. I do  not  think  an express  provision  such as  that 
applies unless there  is a direct inconsistency, for  the reason that I 
mention that  there  is  the  recital which is the preservation of the 
right  under  the  earlier  treaty,  and  what is  given  under  tlle  present 
treaty is sltbject to  that  recital and the  preservation of those rights. 

Mr. POWELL. It says it, shall be free  and open to  the  citizens of 
both countries. 

Mr. CASGRAIN. I have  almost come to this conclusion, that  the  4th 
and  5th  Edward  VI1 contains  concurrent  legislation, in  the sense of 
Article XIII, and  that  there  being  concurrent  legislation  there  was 
:I mutual  arrangement between the  United  States  and  Canada as to 
the const,ruction of this  dam,  and  that  on  that  head,  therefore,  the 
power or the  authority or jurisdiction of this commission was ousted. 
I :tm free to say t>hat you have, to a certain  extent,  made me believe 
that I am  wrong. 

Mr. WATSON. I am  unfortunate,  then. 
Mr. STREETER. I would  like to  understand  your position better, 

Rlr. Watson. Do you argue  that  if we wish to  do  certain  things 
under  this  treaty  that we must  go  back  to  the  Ashburton  treaty  and 
see that  in  doing those things we do  not  run  contrary  to  the  Treaty 
of  18422 Is that  your  idea? Do you believe that when we look 
at, this  treaty  and find authority to do  certain  things  in it that we are 
really governed  by the  language of the 14shburton treaty  rather  than 
by the  language of this one! 

Mr. WATSON. I f  it is understood  by you that  the  Ashburton  treaty 
is still  in  force  and effect, that. it has  not been repealed,  and  that it 
has not been expressly modified, then I think before acting  under 
this present, treaty you  would  give effect to  what is in  your  mind as 
to  the provisions of the  earlier  treaty  and would not  do  an  act which 
mas in conflict with  the  terms of the  treaty which  remained uh- 
re ealed. kr. STREETER. Must we not assume, and  are we not  bound to as- 
sume, that these two Governments when they  negotiated and passed 
this  last  treaty,  did  have  the  Ashburton  treaty  in  mind  and modified 
it by the provisions  of this one! 

Mr. WATSON. I f  they  intended to  do so, I think  they  did  not give 
effect to  their  intentions. 

Mr. STREETER. Can we assume that,  these  two Governnlents  gave 
power in  this  treaty  and intended  the commissioners appointed urder 
it  to be aoverned  by  a  treaty of 18421 

Mr. %ATSON. I think you are obliged to assume' that  the enact- 
rnents which  are  in  force  were  intended still to be applicable  and in 
force, and  that you would read  this  and use this  only so fa r  as it, 
could be used  consistently with  the  other,  which is the  earlier  enact- 
ment. 

Mr. STREETER. I n  other words, notwithstanding  the modificatior; 
of t,he Ashburton  treaty by the  terms of this  treaty,  this commission 
is still  to assume that it must  depend  upon  the  Ashburton  treaty 
rather  than  upon  this one! Is that  your  ideal 

Mr. WATSON. My view is this, that it must  remain  present  to  your 
Illind that  that  treaty is still  in  full  korce  and  effect  and equally be 
present  to your mind  the  terms  and  conditions of that  treaty, SO t,hat 
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nothing could  be  enacted or  given effect to  that is  inconsistent  with 
:he terms  and  conditions of the  earlier  treaty  unre ealed. 

Mr. POWELL. Assuming that you  a,re  absolute I/ y  correct in that, 
does that  contradict  the  terms of the  Ashburton  treaty as to  free  and 
open mvigation Z 

Mr. WATSON. I think  it does. 
Mr. POWELL. Take  private  individuals  in connection with  the 

crossing of a stremn. Is it not  a  fact  that  all  such  individuals  are 
called upon to do is to afford some nmple  means for  the  logs  going 
through,  and, consistent with  that,  they  can  dam it, create  reservoirs, 
and  do  what  they  please?  That  is  supported by the  privy council 
in even a Scotch case: where lumbering  interests  are  not as strong  as 
here. 

Mr. WATSO~.  The case  of the  Rainy  Lake Boom Corporation v. 
The  Rainy  River  Lumber Co., which was decided by Chief  Justice 
Muller,  and in which judgment was given  on  the 11th of September, 

. 1912, is  a  direct  authority  in  support of the  proposition that I am 
advancing. That  judgment is now pending  in  the  court of appeals 
for  determination. 

Mr. POWELL. 1 will  call  your  attention to  an  authority  which we 
might  regard a,s higher. I n  1883 a  question arose under  the  Ash- 
burton  treaty  with  regard  to  the  Maduxnakik  River, a tributary of 
the  St.  Johns.  The  United  States complained of the erection of a 
dam by a man  named  Baird. The  matter was carried  in  the  forum. 
The correspondence  went on for three or four  years  and it was 
decided that  Canada  had  a  perfect  right  to  put a dam  there  so long 
as they afforded means for  the logs of the  Americans to do  down  the 
Maduxnakik  River  and  that it was not  an  obstruction  to  free  naviga- 
tion. If Mr. Muller  has  decided  the  other  way,  he  has  decided  as 
against  that case. 

Mr. TAWNEY. Our Government  in  considering  this  application, 
Mr.  Watson,  and  submitting  it,  states that  in  the  international  chan- 
nels shown on the blue print.  at  the  site of the  dam  there  is  at  pres- 
ent a fall of 6.6 feet  in  the len th of 300 feet,  making  rapids  entirely 
impassable by boats, so that t f ere is, in  fact,  no commerce through 
the channel  except  the  floating of logs. I n  granting  the  permit  for 
the  construction of the  dam  they make  suitable  provisions  or  requirs 
that  the  dam  should be so constructed as to  afford  free  navigation of 
logs  through sluiceways. If that is done, would there be any con- 
flict  then  with  regard  to  the  Ashburton  treaty as regards  the  rights 
of the  public  on  both  sides of the  line? 

Mr. WATSON. I understand you  mean to  state  that it would not be 
possible to  urg0 that  there was any  obstruction? 

Mr. TAWNEY. The  right of naviga.tion  which is protected  under the 
Ashburton  treaty  and which is still  to be rotected under  the exercise 
of the  authority of the  existing  treaty; t E a t  it is not  an  obstruction. 

Mr. WATSON. There is no  obstruction ; of course that  might be: 
but at  the same time  the  Ashburton  treaty is not  limited  to  the use 
of the  word  “navigation.” It is  wider  and  says  the use and  enjoy- 
ment as well of waters. ‘I 

Mr. TAWNEY. Use in connection  however, with  navigation. 
Mr. POWELL. It says that  it  shall be free  and open  to  the use of the 

citizens. 
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Mr. WATSON. Yes;  that is for  all purposes.  However, Mr. Chair- 
man, I should  apologize for these  remarks, for it is  beyond and  out- 
side  the question that  is really  before you. It may be before you in 
respect to  other  matters  for  consideration,  but it is  not  really  material 
in connection with  this  application,  which is a very  plain  and  simple 
one, and which, as I have  submitted,  is  not  within  the  terms of the 
treaty or any  article of t8he treaty,  and  that  is  surely sufficient for 
the purpose of determining  this case ; and  in  determining  this case 
you do  not  go  outside of it, I su pose, or make  any  other  adjudica- 
tions except what  are necessary P or the  actual  determination of the 
case. This  application is for a dam across the  river  and  therefore 
has no basis. It is not  supported by proper  authority,  and I submit 
that it should  be  refused,  and  refused  without  condition. I submit 
also that there is no occasion for tl special  report. I say that  for 
this reason, that if  the  time ever comes-that is, if this commission 
should  hold that it had jurisdiction-then we will,  as I understand, 
afterwards be entitled to be  heard  upon  the  merits of the case, and 1 
make the observation now that I hope  there  may  not be any  report 
such  as  has been suggested, for  the reason that I am sure  the  merits 
of the whole matter  are  such as do  not  justify or call for  any  inter- 
vention  by  your commission, Mr. Chairman, or by any  judicial 
authority  in  support of the  application. It will  be  found when the 
time is reached that  thin s are very  strongly  in  favor of lumbering 
interests  which,  if  these (f ams  are  made,  must necessarily be largely 
destructive of their interests. It is  to be borne in mind  that  the 
&orage dam  must be a dam  all  the  way across the  river,  and it is of 
no  purpose  or  utility of itself,  and it  is only in conjunction  with  the 
large proposition at  International  Falls,  on  Rainy  River,  which 
t,o-day stands as a wholly  unauthorized  construction,  maintained 
without  legal  authority,  and  if  the  plaintiffs, I venture  to say, will 
proceed with  their  action  the  determination of the issues in  that 
action  will  establish that  that  dam, which is not now before this 
commission at  all, so far as I knom, that is the large dam, has been 
constructed  and  is  being  maintained  without  any  authority  whatever, 
and  that  this com any is  wholly a trespasser  upon  the  waters. 

Mr. TAWINEY. T !i at  is upon  the  Canadian  side? 
Mr. WATSON. Yes. 
Mr. POWELL. There  is a question I would like  to  get  your  opinion 

on, Mr. Watson.  Article XI11 is  simply  for more abundant  caution 
than  the  treaty. Now, this sectJion under discussion says, “shall be 
made  by  authority of the  United  States  or t.he Dominion of Canada.” 
Does that mean, or does it not  mean, when it speaks  about an agree- 
ment between t,he two  parties, that  there  shall be a complete  agree- 
ment  and  that  the mode of building  the  dam  and  the  requirements 
to meet the necessities of navigation  shall be all  agreed  upon ? The 
main thing is to provide for navigation.  Take thm particular  case; 
Canada has not completed the legislation at  all. The statute says 
in accordance with  plans to be approved  by  the  board of public 
works. It has  not given its approval,  and  apparently it is  not 
going to. I n  view of that  state of affairs,  could we say that  there 
was an agreement between these two powers? 

Mr. WATSON. I think  there is an absence of it. 
88742-13“--6 
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Mr. POWELL. Then  in  your view  we would  not be precluded, so far 
as Article XI11 is concerned, from  going  into  this  Investigation? 

Mr. WATSON. You can  not  deal  with it  as a matter  about which 
there is an agreement,  and you can not, deal  with it on the basis that, 
there  is concurrent. or reciprocal  legislation. 

Mr. POWELL. I n  other words, it is not covered by Article XIII. 
Mr. WATSON. Decidedly not;  there is no  special  agreement. 
Mr. CASGRAIN. On th0.t point,  then, we  would have  jurisdiction, 

Mr. Watson? 
Mr. WATSON. No. There is no  concurrent  jnrisdiction.  There is 

no reciprocal  legislation, and  there is no agreement for this proposed 
dam across the river. 

Mr. POWELL. Assuming that tho  other  point mas against you, it 
would only be taken out, of our  jurisdiction  by  the  fact  that  the  high 
contracting  parties  had  not  in some  may agreed  with  respect to  the 
matter. Now, can you say that  there  has been a full  agreement 
between the  high  contracting  parties when the  department of public 

Mr. WATSON. Article XI11 is  a  mere  definition of special  agree- 
ment. 

Mr. CASGRAIN. Supposing  that  our  Government,  having before it 
the  plans of this  Rainy  River  Improvement Co., as to the  dam,  and 
supposing  the  plans  are  submitted to it by the  Ontario 63 Minnesota 
Navigation Co. to construct  the otller part of the  dam,  and those 
plans  are  approved by  our  Government, do you not, think  there 
would be a mutual  understanding by bot,h? 

Mr. WATSON. That would support  an  application by the  Ontario 
& Minnesota  Power Co. to  construct  the tlam within  Article 111, 
but, of, course, that  is not here. 

e works of the Government of Canada does not  agree to anything? 

Mr. CASGRAIN. Themis  no tlonbt about  t'hnt. 
Mr. TATVNEY. Mr. Powell,  do yon wish  to proceed with  your  argu- 

Mr. R. J. POWELL. I would prefer, Mr. Chairman, to take it up 

Mr. TAWNEY. Mr.  Thompson,  do yon wish to be heard  at  this  time? 
Mr. THOMPSON. I would prefer  that Mr. Powell  follow  Mr.  Watson, 

thus completing  the  statement of their  side of the case, before I 
make my argument  in  reply. 

Mr. TAWNEP. Very \veil, then. A.s it is now nearly 5 o'clock, and 
we had decided to close :It that  hour, we will now adjourn  until 10 
o'clock to-morrow  morning, at which  time we will hear  Mr. Powell. 

ment  at  this  time ? 

in the  morning. 

b 

WASHINGTON, D. C., November 19, 1918. 
The  International  Joint Commission, pursuant  to  adjournment, 

met at 10 o'clock a. all members of the commission being  present. 
ARGUMENT OF MR. R. J. POWELL. 

Mr. POWELL. I n  view  of the  length  to  which  my  learned  friend, 
Mr. Watson, extended  his argument  yesterday, I feel'that  there is 
very  little  left  that I can  say  to  this commission in  support of the 
position that we take  that  in  the case under discussion this commis- 
sion  has  no  jurisdiction. At  the same  time, I feel it proper  to say 
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that I have  considerable  hesihncy,  not  to sa 
to  address  this commission at  all on so 
realizing, as I do, that  the commission 
experience and  judgment  and  learning far transcends by own. 
However,  clients of mine  have  millions  invested  alon  these  boundary 
waters,  and,  representing  them as I do  generally, I f eel that it is m 
duty  not  only  to  them  but  to  the  State to render such assistance as P 
may to  this commission  to arrive  at a proper  and  sane  and  sound 
view as  to  its powers and  duties  and  authorities  under  this  treaty. 

Now, it goes without  saying  that t.o the  treaty we must look for 
the powers of a  body specially created as this body is, and I think 
that we would  save  time if I may  be permitted  to proceed by  elimina- 
t,ion and  taking  up  the  treaty  point  out  rapidly  the unquestionable 
jurisdiction or authorities which the commission  possesses, brin  mg 
us  down to  the  disputed question in  the  thlrd  paragraph. I wis % to  
observe and  call  the commission’s attention to the  fact  that  by  the 
second article of the  treat  the  jurisdiction of this commission  over 
waters flowing into boun dy ary waters  is express1 reserved or taken 
away. The  jurisdiction over  such waters  as iow  into  boundary 
waters  is reserved to the  high  contracting  parties. 

Commissioner POWELL. Except  navigatlon. 
Mr. POWELL. Yes ; but  as  to  the  waters flowing in,  the respective 

parties  may  obstruct  them  and completely divert  them  if  they see 
fit,  subject  to  the right of action in  the  parties  injured  on  the  other 
side of the  boundary. Now, passing  the  third  article  for  a moment, 
it will be observed that  the  fourth  article of the  treaty  is  limited  to 
waters flowing from  boundary  waters  and  waters flowing across the 
boundary, so that  boundary  waters themselves are  not involved in 
the  fourth  article of the  treaty.  We  can dismiss the  provisions,  then, 
of the  fourth  article  from our consideration  entirely at  this time. 
The  fifth  article  applies  to  Niagara only. The  sixth  article  applies 
to  the  River St. Mary  and  the  Milk  River,  and  their  tributarles  in 
the State of Montana and the Provinces of Alberta and Saskatche- 
wan  only, as I understand it. Article VI1 creates this commission. 
Article VI11 is  merely  supplement,al of Articles I11 and IV? giving 
express  jurisdiction  to  this commission to  hear  and  determlne  and 
pass  upon or approve  the cases enumerated  and  provided  for  in 
Articles I11 and IV, and  providing  for  the sequence or preferences 
in  matters of that  character,  and  the  rules pf procedure, etc. Arti- 
cle IX gives this commission .jurisdiction In cases of a  request  by 
one of the  high  contracting  parties only to  examlne questions sub- 
mitted  and  to  report  the  facts  and recommendations ,of the commis- 
sion, but it ,does not give the commission any  jurisdiction  whatever 
to  determine  the questions involved. 

Mr. TAWNEY. For  your  information, Mr. I’owel1, permit me to 
say that  the  interpretation of the  treaty by the two  Governments is 
that  under  Article IX one Government  may  request that a question be 
referred,  but i t  is  not  referred except by the consent of the  other 
Government, SO that  the two Governments interpret  Article I x  as 
meaning  that.  in  order to ,refer a question to  the commission it 
requires  the  concurrent  action of both  Government’s. 

Mr. POWELL. I would defer  certainly  to t,he profomd  authority 
of the  high  contracting powers. 
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Mr. TAWNEY. In   tha t  connection, may I ask  you  your judgment  on 
this proposition,  speaking  with  reference to the Birch Lake proposed 
diversion  into  the St. Louis  River; would it not  be competent for 
the  two  Governments,  notwithstanding Art,icle 11, to  refer  that 
question of the  diversion of that lake to  this commission ? 

Mr. P o m u .  Absolutely. Article I1 reserves the exclusive juris- 
diction  to  the respective  Governments, but Articles IX and X con- 
template controversies that  are  not enumerated in  any  other 
provision. 

Mr. CASORAIN. While  the  two G0vernment.s  have been adopting 
that policy of the  concurrent  action, does it preclude  either  Govern- 
ment  from  making a reference  under  Article IX without  the sup- 
port of the  other  Government Z 

Mr. TAWNEY. It is so construed  by  the counsel for our State 
Department, a t  least. They  have proceeded upon  that  interpre- 
tation. 

Mr. POWELL. The distinction,  however,  which I was drawing  in 
passing  was  that  under  Article IX this commission is merely a 
referee  to find the, facts  and  report  upon  them  and  make recommen- 
dations,  but  with  no  power  whatever  to det'ermine.  However, under 
Article X, when both  Governments  request  and  submit, a question to  
this commission, it then is endowed with most tremendous powers. 
I want  to  say now, supplementing some remarks  that Mr. Reefer 
made  yesterday,  t.hat  this commission is a novel proposit'ion, and I 
think;  on  both  sides of the  border we are only waking  up  to  the 
enormous  advancement that  has been taken in tlle  creation of the 
commission and of the  powers  invested in  the commission. Here we 
have a Hague  tribunal  in a sense, and  under  Article X it may  hear 
and determine,  and while it  is expressly  provided that t,he high con- 
tracting  parties  may be bound  by the determination,  it  might  not be 
in due  accord  with  sovereignty  for  them  to  do  that,  but  there is the 
intent  that  the  determination  shall be final, because i t  provides  that 
in case of an even  division  the  seventh  man  may  be  called in  and  his 
determination  shall be final  upon t.he question  submittted. Now, 
neither  Article IX nor  Article X interest us here at  the present 
time,  although  they  may become involved in  the event of a disagree- 
ment. Article XI merely  provides for the  filing of records, Article 
XI1 provides for  the organization of the commission. and  Article 
XIII, which is of very  vital  importance  in  my view, a s  applied to 
Article 111, is supplemental of Article TI1 as  definitnty of what is 
meant  in  said  third article. That,  brings us back, then, to  the  third 
article  that involves the very interesting question \-chich the com- 
mission has raised. 

It seems to me in  that connection that  the question raised has gone 
outside,  perhaps, of the strict issue that is framed hr the  application, 
but  in view of the  importance of the subject I think we are not, 
making  any  mistake in considering the broad,  general  question, 
although  in a sense we are discussing a moot problem. I hardly feel 
that  it  is strictly involved here. Now, let us proceed a little  further 
by elimination  under the  third article. I n  the first place, " It  is 
agreed  that,  in  addition  to  the uses, obstructions,  and diversions 
heretofore  permitted ""now, those are eliminated  from  the  super- 
vision or approval of this commission, I think-'' or hereafter pro- 
vided for by special  agreement ""those cases of special  agreement 
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are eliminated-“ no further or other uses or obstructions or diver- 
sions,  whether  temporary or permanent, of boundary  waters  on 
either  side of the  line,  affecting  the  nat,ural level or flow  of boundary 
waters  on  the  other side of the line, shall be made  except  by authority 
of the  United  St.ates or the  Dominion of Canada  within  their  re- 
spective  jurisdictions  and  with  the  approval,  as  hereinafter  pro- 
vided, of a joint commission, to be known as the  International  Joint 
Commission.”  Now, the use or the  obstruction or the diversion 
wholly and unquestionably  upon either side of the  line, wholly and 
unquestionably  intended to be indulged  in  and enjoyed and used on 
one side of the  line, is unquestionably within  the  terms of this 
article  subject to  the  approval of the commission. Now, the  power 
to approve  is  the power to disapprove ; one supplements the other. 
Hence,  when we reach  the problem that  is before  us that becomes 
important.. 

The query  before us is this,  whet’her or not  where  an  application 
contemplates an  entire  obstruction across the  entire  stream  the com- 
mission has  jurisdiction?  We  have  narrowed  the  matter  down  to 
that question. It is  true  that  the  application here  is  by the  Rainy 
River Im rovement Co., without  any  showing  whatever  that  that 
company gas  any  right, privileges, or authorities  on  the  other side 
of the  line,  being a Minnesota  corporat’ion. At  the same  time, its 
application  and  the  authority  under which it, presumes come before 
this commission. The act of Congress is an  authority  to  construct 
an  entire  structure. I do  not  think it is worth while for us to  enter 
into  any discussion as  to  what  might  happen if they  had  applied 
for half  a  dam or for a dike  out  to t,he middle of the  stream.  They 
did not  to  that.  The  thing  that  is before  us is  an application for 
the  entire dam. 

Mr. CASGRAIN. That  has been admitted by the  parties  who  have 
been before us. 

Mr. POWELL. It is obvious that a structure of this  character can 
not be approved by this commission until it has been approved, 
authorized, t,he treaty says, by the respective  Governments. Where 
that is a structure  which  will  extend across the  entire strea.m it 
must  have  not  only  the  authority of one of the  high  contracting 
parties,  but  the  anthority of both. Now, that  authority  may be 
given  by  supplemental  treaty, which is  referred  to  in  Srticle YIII, 
or it may be by  concurrent  legislation.  We  could assume a case 
where  similar bills are  introduced  in  our Congress and  in  the Do- 
minion  Parliament  and passed on the same day  and  referred  to 
the engineers for  report  upon t,he practical  questions  involved in 
the  construction? whwh  would be concurrent  legislation, although 
it wo1dd still be concurrent if it were  not at  the same  time. How- 
ever, it inay be by the  terms of Article XI11 reciprocal, and reciprocal 
legislation  might be years apart,  although I do  not  apprehend  that 
was what mas meant.  Iteciprocal  legislation, or legislation of such 
a character that everyone  would assume that it. had reference  one 
to  the  other,  and  both  relating to the same  enterprise,  would be un- 
questionably  reciprocal. 

Now, when a structure of this  character is approved.  and it can not 
be entertained for a moment until it is authorized  by  the respective 
Governnlents, i t  must be authorized  either by a supplemental  treaty 
or by reciprocal or concurrent  legislation,  and when that  is done m e  
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have a case  of a special agreement; in  other  words,  have a case that 
is expressly taken  from  the  power of this commission by the  high 
contracting  parties by the provisions of Article 111, t,hat  in  the case of 
special  agreements hereafter  entered  into by either of these methods 
the  approval of this commission need not be obtained, because if it 
could be invoked the power to disapprove  must necessarily, as a 
matter of Ian-, follow. Now, i t  is  impossible for me to bring myself 
to the view that  the  high  contracting  parties  in  creating  this commis- 
sion  created  a  body that was  superior to  the sovereignties that cre- 
ated it---a body that could  examine  into a question of the erect.ion of 
a structure which  both parties  had  agreed to  and  disapprove it or 
approve it. Jurisdiction  is never  given in cases where it is unneces- 
sary  and not needed. Especially  in a profound  matter of this  char- 
acter i t  can  not be presumed that  this commission  was created with 
powers thrlt were  useless. It is endowed with powers that  are ex- 
pected to be of value and  to be utilized  in controversies between the 
respective  Governments.  Hence in a structure of this  character i t  
can not be entertained at a11 until it  is approved  and  authorized  by 
both  Governments, and when it  is authorized  by  both  Governments 
then  the commission has  nothing  to  say  abont it. That, it seems to me, 
is the logical conclusion we must, arrive  at  in B question of this  kind. 

Now, suppose for instance, that one  of the  parties  authorized  the 
structure-and mean the  high  contracting parties-but the  other 
neglected or declined to aut,horixe it. If it neglects to  authorize it: 
the commission can  not proceed,  because it can not proceed until 
authority  has been given by the  Governments that  are interested,  and 
in  this case both  are. I f  it actively  objects to  the  authority  and 
refuses to give it, then  certainly  the commission can  not proceed, 
because i t  could not give approval  and  override  the  direct  refusal of 
bhe other  party. So, it seems to me, that logically we can not  arrive 
a t  any  other conclusion than  that  this  treaty was  never  intended to 
endow this commission with power and authority to superintend 
matters of that  sort, that being left by the  terms of the  treaty  to 
special  agreement to be taken up by the several  Governments  and 
held in  that way. 

Incidentally  that  brings us back in  passing  to a consideration of 
the  Webster-hshburton  treaty, which is prior to this  treaty. 

Commissioner POWELL. Before you pass to  that I would like to ask 
you a quwtion.  Might not, tho  agreement between the  high  contract- 
mg parties be  of a  general  nature  with respect, for instance, to  the 
erection of a dam across the  river? 

Mr. POWELI,. As I understand  your question, Mr. Commissioner, it 
assumes that  in both  Governments  there  existed  general  legislation 

iving  general powers, but  requiring  that  the  details be passed upon 
f y  the  engineering  department or some other  department by  reference 
on one or the  other or both  sides of the line. 

Commissioner POWELL. Supposing  that those details  had  not been 
agreed  upon,  would  not our jurisdiction apply? 

Mr. POWELL. I do  not  think so. I think it is very  clear that where 
the agreement. either is in  special  legislation or general legislation and 
the  details  are  left  to some administrative body  on  one or  the  other 
side of the line, that'  is  for those departments  to  determine  and pass 
upon,  and  the  general question is removed by this  legislation  giving 
the authority. 
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Commissioner POWELL. But where they  have  not agreed  upon  these 
details or where  they  disagree as to  details? 

Mr. POWELL. There, I think, is a case that comes absolutely and 
flatly  under  Articles IX  and X. That  is  what those  articles were 
provided  for. 

Mr. TAWNEY. Is it not a fact,  Mr.  Powell,  that  under  the  law of 
both  countries,  when  general authority is given for  an obstruction 
across or in navigable  waters,  the  plans  and  the specifications for  that 
obstruction must. be  approved  under  the  law by  some administrative 
de artment of the  Government? kr. POWELL. Unquestionably. 

Mr. TAWNEY. But  in  this particular. cnse it is a fact, is it not,  that 
the, plans  and specifications submitted to both  Governments is for  the 
completed dam, so that if those plans  and specifications are  approved 
as submitted-- 

Commissioner POWELL. But  the  United  States  War  Department 
has  approved  and  the  department  on our side of the  line  has  not 
approved. 

Mr. TAWNEY. I n  this case they  have  not  approved,  but the same 
plan  has been submitted to both  Governments,  and if approved as 
submitted we would have a  special  agreement. 

Commissioner POWELL. But in  this  particular case it  is  approved 
by  one and  not  by  the  other. 

Mr. POWELL. Our position is  this: I n  the absence  of that,  approval 
they  do  not come before this commission with  authority.  That, it 
seems to  me, is the sensible and logical  method, and  the  ground  upon 
which  this commission should  stand. It seems to mrj that we are 
blazing a trail, you might  say,  along some untried lines, and  the 
commission should be reluctant to  extend  by  construction it.s jurisdic- 
tion beyond the clear  intent of the  treaty  under which it  is acting. 
When  there is another  treaty  by which the  jurisdiction of the com- 
mission may be invoked it seems to me that the commission should 
not  entertain  for a moment that it has  jurisdiction  originally to 
entertain. In  that  connection, after a  very  exhaustive  and  careful 
perusal of this  treaty, I am  frank to say that I am more  impressed 
by what was left  out  than  what  was  put  in. I would not  presume 
to  criticise  the  eminent  gentlemen  who  drew it and passed it, but 
there  are some things I would  like to see in  it,  and  the most vital is 
the lack of supervisory  powers of this commission. Our difficulties 
on  these streams  are  not  in  the  manner of the  initiating of these  enter- 
prises  and obstructions, but  the difficulties  come in  the operation of 
them. That, of course, is  entirely  outside of the question, and I may 
be presumptuous  in  suggesting  it,  but it seems to  me that  that is 
something that should be remedied. When  an  obstruction  is  such 
that  this commission has  the  power to approve it this commission 
should  have  the power to  superintend it. 

Mr. TAWNEY. To supervise its operation? 
Mr. POWELL. To supervise its operation  and  control  the  matter. 
Mr. TURNER. Do you not  think  the  courts on either side  could  en- 

force  any  conditions that  this commission would make? 
Mr. POWELL. My  experience is that our courts in questions of 

that  character  are  extremely slow, and  my ex erience has been that 
our War Department  on  this side is a thousan (!i times slower. When 
there is a case, as we have  had it on that  river up there,  where  there 
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was  a  most flagrant  disregard for  the  rights of everybody in  the 
handling of  booms and dams,  there is no relief anywhere.  We could 
go to  the  majors  and  the generals, their cousins and  their  aunts  and 
the major-domos, and  eventually we ot nowhere, and 20,000,000 feet 
of logs were held in  the  river  there f or two  solid seasons, and could 
not  get  out because of this  maladministration of an obstruction in 
a  boundary  stream. That is the reason that we object  here to  thin s 
of this character. It seems to me that  the power to supervise, t f e 
power to act  with  promptness  and efficiency, ought to be lodged in 
somebod big enough and  powerful  enough,  and  with  the backin 
of bot,h E ‘overnments, to straighten  things of that  character  out,  an 8 
then leave the questions of detail  to be fought  out  in  the  courts  if 
the  parties see fit t o  go  there. 

Now, while I might extend and  elaborate  the proposit’ions  t.hat I 
have  advanced  here, I do not believe I could make it very  much 
st,ronger. The  point  that is in my  mind  is that a case which calls 
for  the  approval  and  authority of both  Governments must .neces- 
sarily  have  the  approval  and  authority of both  Governments  before 
it can come before  the commission at all. And when it  has it. it is 
conferred by a  special  agreement. I mentioned the  Ashburton 
treaty,  and I t  may  throw some light  upon  the  international view as 
to that boundary  stream. I was  struck  in  examination  and con- 
sideration of the subject with  the same remarkable  situation  in  re- 
gard  to a  boundary  stream covered as  this  one was by that  treaty. 
The  line was  made the center of the  stream, which would be the 
main  channel of the  stream,  but  the  stream was made  absolutely 
open and  free  to  both parties. That,  in effect, neutralized that stream 
and  made  its  control  Joint  in a  limited sense. While I do  not  think 

‘ot it would go  to  the  extent,  and I would not go so far as  to  argue, that 
it gave  both  Governments joint  control of the soil, perhaps,  t’here 
was in a  limited sense a joint  control of the use and  operation of the 
stream.  Along that line, t.here is a very interesting case that would 
throw some light  upon  the respective rights of the  parties  and  the 
character of the  river, which arose in  the St. Marys  River,  in  Florida, 
some hundred  years ago, more or less. 

A French  ship  laden  with merchandise  intended for  American 
ports  arrived off Charleston  and  found  that  the  French  tonnage 
duty passed by Congress  made it almost  prohibitive for  the  ship  to 
enter at  that port. It went  down to St. Augustine,  Fla., which was 
in  Spanish  territory,  and  learned that it was the intention of Spain  to 
establish a subordmate  port of entry  at a little place, where t,here 
were no people at all, on the  Spanish side of the  St.  Marys  River, 
the obvious intent  and  purpose being  to  enable ships  to  land  there 
and  smuggle  their goods across. This  ship proceeded up  the St. 
Marys  River,  which  was the boundary  stream,  and in doing so 

assed along  the  American side  where there was a better  channel. 
$!t was  technically in American  waters. It traveled up  that  stream 
for a number of miles and  then anchored at  the Bell River  on  the 
Spanish side. It was seized for violating  our  laws for entering 
American territory  without  entering  ship.  The  Supreme  Court of 
the  United  States  in  that case-I think  it was the case of the 
Apallom, in 9 Wheaton,  although I will  give  the e2iact citation 
later-held that  under a treaty of that character, mnlsing it open 
and  free  to  the  shipping of both  cotintries, that  territory  was 
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in  a sense neutral  territory,  and it did  not come into  the  United 
States  in  passing  through  United  States  waters  in  that way, although 
the  ultimate  intent,  undoubtedly known to  the  captain, was to smug- 
gle  the goods across the  boundary  in defiance of American laws. 
Now, that seems to be, I think,  the  international view, and  tjhe view 
that we would take of this  stream.  That  being  the case, any ob- 
struction  under  international  law on the  American  side  prior to  this 
treaty  under which this commission is acting could  unquestionably 
be placed there by the  United  States,  but  subject  to  the nght  of pro- 
test  on  the  part of the  other  Government  if it were detrimental to 
the  interests of the  other  Government,  and vice versa, both  parties 
having  that  right of protest,  and it is in recognition of that  right 
that  this commission  was  organized to act. But  in a case of an 
entire  structure  extending  from  shore  to  shore,  joint  action, if not 
joint concession at least  joint  action,  the  authorities  say, would be 
necessary to construct  it. That is  the  general  principle of inter- 
national law with  regard  to  a case of that  character,  and  that con- 
dition, if you please, Mr. Chairman, was  not  changed in  any respect 
by  this  treaty  under  which we are  operating,  but it was in recogni- 
f.ion of it that  this  treaty was  adopted. 

This  takes me back again  to  the  fundamental  proposition  upon 
which I base  my view that  this commission has  no  jurisdiction in  
such a case ; that where  the  obstruction or structure  is  such  that. it 
must necessarily require  joint  action,  either by treaty or reciprocal 
or concurrent  authority,  then it is one that,  calls  for  a  special  agree- 
ment  under  Article XIII, and  the commission is without  authority 
to proceed, because it is expressly taken  away  from it. 

Now I will make just one  more remark  in closing, and  that  is  in 
regard  to  the  Watrous  Island boom. 

Commissioner POWELL. Another question before  you  take  up  the 
Watrous  Island boom  case. Take  Articles I11 and XI11 and con- 
strue the two  t,ogether,  and  bearing in.mind  what Article. III says 
does not  the mere use of the words “concurrent  legislation ” lend 
color to  the view that  they  contemplated some  such case as  this? 
Otherwise,  why “ concurrent ” or “ reciprocal legislation ” ?  If it 
were intraterrltorial  entirely  there would be  no necessity of any 
concurrent  legislation.  Then  again,  go back to  Article I11 and 
notice the  fact  that  there  is  left  out  all  matters of special agreement, 
in view especially of the  very  general  words of the  preamble of the 
act that  all  disputes of every kind  and  nat’ure between the  Govern- 
ments  or  the citizens of either Government  shall be disposed of under 
this  treaty,  an  the  doctrine of the  application  that you  mention,  is 
it not fair to assume that they  eliminated  from  Article I11 the  subject 
matter of special  agreements  does  give us jurisdiction! 

Mr. POWELL. That  is my idea. That is  the  point I am making; 
the  fact  that it did  say  nat,hing  about  the  construction across a 
stream except in cases following  the  reamble  where  a  dispute  has 
arisen  and is covered under  Artlcles I K and X. 

Commissioner POWELL. Supposing  that  that would  include  all 
these joint  territorial  matters, if I may use the  phrase; if those are 
excluded by Article 111, were it  not  for  that exclusion would  they 
not come within our jurisdiction? If so, then it would  include these 
international  matters which affect territorial  jurisdiction. 
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Mr. POWELL. I can not  agree that it is the  position of Article I11 
to exclude  all these joint  territorial  matters.  Article I11 relates 
only  to  joint  boundary  waters.  The  joint  boundary  waters is the 
only  thing  that  Article I11 is relating to. 

Commissioner POWELL. But  I am  speaking  about  the extension 
into  the two. Each le  islative  power is legislating for its own  ter- 
ritory,  presumabl . #ow, what  is  the need of concurrent  legisla- 
tion if it contemp P ates  purely one territory  and  not  both? 

Mr. POWELL. I do  not  apprehend  that  that  was  what was  meant. 
When we speak of s ecial  agreements I think  they  had  in  mind cases 
where  something a B ected both  territories. 

Commissioner POWELL. There is another question I would  like to 
ask you, and  that is this:  Taking these words  as  they  are,  and I do 
not  care how literally you take  them, is there  anything  in  the  words 
as given  here  in  Article I11 which loolcs to  the  purpose,  the object, 
the motive, or the  power of or by which this  work is to be con- 
structed ? 

Mr. POWELL. I think not. 
Commissioner POWELL. It is  purely  and  simply  the  obstruction, 

independent  entirely of the motive or object for which it is con- 
structed or the power by which it is constructed. 

Mr. POWELL. I agree  as to  that. 
Commissioner POWELL,. Then  take  the case  of a bridge  with a 

number of piers  stretched across the river. Say  that  half  are  in 
American  territory  and  half  in  English  territory ; would not  the 
piers  in  the American  territory be an obstruction  and  must  they,  too, 
not be considered as  an obstruction in American  waters  independent 
of the  motive  for which they were put  there  or  the  power by which 
they  were put there! 

Mr. POWFLL. There is a further  limitation  that  that  question 
leaves  out, and  that  is  this:  That  the only  obstructions, uses, and 
diversions that are contemplated  by  Article I11 are those  which 
affect  the  natural level or flow on  the  other  side of the  boundary. 

Commissioner POWELL. But  the piers  would do  that  to R certain 
extent. You can not  narrow  the channel of a stream by a pier  with- 
out interfering  with  the velocity of the  stream. 

Mr. POWELL; No. However,  the  point I make is  this,  and I think 
it answers  your  question: That where a struct'ure is of such character 
that it extends  outside of the  territorial  jurisdiction of one of the 
high  contracting  parties, it must necessarily have some authority 
from t,he other hlgh contracting  party. It can  not be extended 
otherwise. And  the  instant you bring  in  that  authority of the  other 
party you have your  concurrent 1egislat.ion and agreement. 

Commissioner POWELL. Take a hypothetical case. Supposing  that 
the American3  anthorized  the  const,ruction of a pier  out to the  t'erri- 
torial division or boundary line, and  by accident or design the  parties 
had trespassed on the  territory of the  other 'high contracting  party, 
say, 10 feet.  There is not a construction  limited exclusively to one 
side,  but it  is one that  by accident or design has gone across 10 feet 
into  the  territory of the  other.  the fact that it goes over 
the  boundary  line 10 feet  take it out of our  jurisdiction? 

Mr. POWELL. I do  not  think so if i t  went  t'here by accident. 
Commissioner POWELL. If by  design,  would it? 
Mr. POWELL. Yes. 
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Commissioner POWELL. Would you not  then be forced to  this osi- 
tion, Mr. Powell, that  what was wrongfully done under  an  act o P one 
hi h contracting  party, which is extraterritorial  and consequently a 
nu 7 lity, would deprive us of our jurisdiction? 

Mr. POWELL. No; that is not t,he point  as I understand it. It is 
this: A structure which is designed  by its terms  and by the use for 
which it' is put- 

Commissioner POWELL. But what business is it of ours what  the 
design is? We are  not  dealing  with designs, with motives, or with 
schemes. We  are  dealing  with  facts,  with  obstructions  that exist. 
That gives us our jurisdiction.  Supposing  there  were a pier on the 
Canadian  side of the  river. It is there  and I do  not  care  what its 
object is and we have  jurisdiction  over it, have we not 2 

Mr. POWET,~,. Unfortunately,  that  brings me back to  the  sug estion 
I made a while ago. You have  jurisdict,ion to  approve it in a f vance, 
but you  have  no  jurisdiction to remove it. 

Mr. CASGRAIN. But  the question put  to you by  Commissioner  Powell 
did  not  relate  to  this case a t  all, I think. 

Mr. POWELL. I think I can  clear that point. I will  admit.  without. 
question that where an application comes before this commission 
touching  an  obstruction,  the commission is not bound to inquire in 
advance a s  a jurisdictional  prerequisite a,s to  what  the  intent was. 
They  undoubtedly  would  have  jurisdiction  to  that  extent  and  the 
fact  that it might go one way or the  other is purely  hypot'hetical; 
but  the  point  is  that where there is clearly a case that must  extend 
across, where  the  plan  is a comprehensive one, and  where it must 
call f o r  the  authority of both  Governments, then you have a caw 
where this commission has  no  jurisdiction, because it can not  take 
jurisdiction  until it is  approved,  and when it is  approved it can  not 
take  jurisdiction because it is  approved. 

Mr. TURNER. You made an admission that we had  nothing  to  do 
with  the design. Have we not everything  to do with  the  design? 

Mr. POWELL. Perhaps I did  not da t e  what I had  in  mind. I had 
in  mind  this:  That as a matter of jurisdiction as to  whether  the com- 
mission can  examine  into it at  all  and  the  matter comes before the 
commission in which it is  not clear that it is one that calls for joint 
authority,  then  the commission would  unquestionably  have  jurisdic- 
tion to examine  into  the design and  the  purpose of the  structure, etc. 

Mr. TURNER. Does this  tribunal  approve  anything except the de- 
si 8 

%r. POWELL. That is all,  but  the  point I had  intended  to make was 
this:  From  the  plans  and specifications filed  here it is  exclusively 
shown that it is the  structure  that requires joint action. The  great 
question, I think: that is before this commission is whether or not, 
where  both  Governments  approve,  this commission can  disapprove, 
and  whether  if  there  is a case calling  for  joint action, and one Gov- 
ernment  approves and  the  other does not,  the commission has  any- 
thing  to say about it at all. 

Commissioner POWELL. You mean by government,  not  executive 
government,  but  the state? 

Mr. POWELL. I mean the sovereign power. 
Commissioner POWELL. I mas not putting  forward-the contention 

a t  all that we have  nothing  to  do  with  this act. I am  slmply  speaking 
of our jurisdiction alone. 
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Mr. POWELL. THat is  what I had  in  mind. We split  hairs when we 
consider as  to whether you have  jurisdiction to  think of it or whether 
you have  jurisdiction to proceed after you have  authority. 

Now as to  that boom, I am  forced by the logic of the  argument  that 
I have  already  made  and by the construction of the  treat which I 
have  placed  here to  take  the same  position in  regard  to  the yb oom that 
I have  taken  in  regard  to  the  dam,  and I do it with  regret; because 
I am  frank  to  say  that I would much prefer  that  this commission 
did have  jurisdiction of structures of that character,  and  not on1 
jurisdiction  to  approve or disapprove,  but  jurisdiction  to  superinten$ 

Mr. TAWNEY. Mr. Powell, you  were not  present  yesterday when the 
Government of Canada filed a statement in reply  to  the  application 
of the  Watroas  Island Boom Co. 

Mr. POWELL. I knew it  had been filed, however. 
Mr. TAWNEY. Under our rule,  the  applicant will  have  t'ime in 

which to file a reply  statement,  and when the issue is finally  joined, 
then  the cornmission will fix a time when they  will  take  up  for con- 
sideration  the  Watrous  Island Room Co. Of course, if  you have 
any expression re  arding the' matter t,hat any of the members  of the 
commission  woul if like to  hear  at  this time, you may proceed with 
your statement  in  that  regard. 

Mr. POWELL. It would be outside of the issue, t,hen, in view of 
what'  has been done, and I will not  take t.he  commission's time  any 
further. I wish to  thank  the commission for its very  courteous 
treatment. 

Mr. CABGRAIN. I think we have to  thank you. 
Mr. POWELL. It is a novel question, and one in which I feel  very 

Commissioner POWELL. I think you have  acquitted  yourself  very 
incompetent to  participate. 

well. 
ARGUMENT OF MR. JORN THOMPSON, H. C. 

Mr. JOHN THOMPSON (for Canadian  Government). Mr. Chairman 
and members of the commission, Mr.  Watson  yesterday based his 
argument  to you  on two grounds,  one  on the  want of jurisdiction 
and  the question of principal  generally,  and  the  other  as to  the im- 
perfection of t,he present  application.  The  Government of Canada 
1s not  particularly  interested  in  this  Kettle  Falls  application,  as  such; 
at  all events, that is something  which we can  discuss later,  if  you de- 
cide to have jurisdictdon, when the  merits of the  application come  be- 
fore you. But  the  Canadian  Government is interested in  the  prin- 
ciple  involved ; the principle of constructing  what I might call an  in- 
ternational  dam. I f   i t  should be the  intention of this commission 
to decide upon  t'his  particular  application  and  to reject it on its 
merits  and defects, I shall not  take up  the  time of the commission in 
arguing  the quest.ion of jurisdiction. As I say, I am  not  particularly 
interested in  this  particular  dam,  but I am  interested  as counsel for 
the  Government of Canada  in  the  general  principle  with  regard to  
the  construction of such  dam. I do not know whether  the commis- 
sion at present. is prepared  to  give  any  intimation  as to whether  they 
will  form  their  judgment  on  the  principle involved or on the' de- 
merits,  if  there  should be such, in  this  particular  application. 

Mr. POWELL. We have  heard  argument  on both. 
Mr. THOMPSON. Argument was  addressed to you on  both  branches. 

I would not  take up  the  time of the commission  now if I inferred 
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they were  simply  going to proceed  on the  merits  demerits of this 
specific application. 

Mr. TURNER. I assume this commission will  have to determine 
whether or not  this  application  presents  a case which gives it juris- 
diction. 

Mr. THOMPBON. Quite so. 
Mr. TURNER. And  that it will be necessary to  look at  the  applica- 

tion  in  determining  the question. 
Mr. THOMPSON. There  are, of course, two sorts of defects, one 

which  is  curable,  and  the  other  which  is  not  curable,  and  this com- 
mission in  investigating  the  application  might decide that  this spe- 
cific application  has  defects which might be cured. For  instance, it 
has  not  yet secured the  ap roval of the  Government of Canada to  its 

lans. That is a  defect  w E ich can be cured. On  the  other  hand, Mr. 
atson  recited  certain objections, which, if the commission  decided 

in  one  way, might be held  incurable,  such,  for  inshnce,  as  the revo- 
cation of the  charter of the  applicants,  after  the  charter was made. 
That,  generally  speaking, would  be a defect  which  could  not be cured, 
because the  incorporated  company  being out of existence could not 
secure  approval by the commission of its  plans. 

Mr.  CASGRAIN. Speaking  for myself, I am  not  going  to decide any 
general question of the  jurisdiction of this commission in  this case, 
unless I see I am absolutely obliged to  do so. I am  going  to decide 
this case upon  the  facts  as  they  are  presented  to  us  here  in  this  appli- 
cation. 

Mr. THOMPSON. I would not  desire  to  take  up  your  time  if I 
thought I was  safe  in  leaving  the question of principle for future 
discussion. 

Mr. TAWNEY. I think you had  better proceed to discuss the ques- 
tions  which  have been presented on either  side,  if you desire to  do so. 

Mr. THOMPSON. Then I would suggest, that when you are  forming 
your  judgment, you might  separate  the defects, if there  are such in 
this  applicatipn, from your ,decision on the question of principle. In  
other words, if you decide that  there  are defects which are  curable  in 
this  application, you might decide that you have or  have  not  juris- 
diction if these defects are cured or  if they  are not cured. I submit, 
that while this  particular  application  is  not one in which the Do- 
minion of Canada  is  particularly  interested, especially at  this  stage, 
yet,  there  are questions which  will  arise in  the  very  near  future  in 
which the Government  will  be  very  materially  intemsted,  and  on 
that  ground I submit that bhe judgment of the commission  should 
state  very  clearly  whether it  is a question of principle which causes 
the Commission to  reject or allow this  p?rticular  ap  lication, or 
whether it is because of a  defect  in  the  application  itself 

Mr. TURNER. I do  not  remember that counsel on either  side  urged 
any  technical defect. I think  their  arguments all went, to  the ques- 
tion of principle. 

Mr. THOMPSON. That may be so, but my  impression  was that Mr. 
Watson was urging  the  rejection of this  application, on the  ground 
that  the  application by the  Rainy  River  Improvement Co. to  the 
United  States  Government was one which  concerned a dam  extending 
across the whole river,  that  the  act of Congress  authorized  them  to 
build  that  dam  across  the whole river,  and  that  that  act  was  null 
and void  because it presumed to deal  with  territory  not  in  the  United 

fv 
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States,  and  his  argument  was  that because it assumed  to  do so, there- 
fore  this  act was null  and void in  toto. 

Mr. TURNER. Yes ; I think  your  are  right  about  that. 
Mr. THOMPSON. If  that is a  defect i t  IS a  defect  in  this  particular 

application,  and my observations at  first were that  if you held  this 
as a  defect  which  is  curable or incurable,  your decision should  be 
separate on the  general question of the  application  to  build  an  inter- 
national dam. I only  want to  argue  the question of principle ; I am 
not  interested at  the  present  time  in  the  merits or defects of the 
Rainy  River  Improvement Co. application. 

Mr. TAWNEY. You  can  proceed  on the  question of principle. 
Mr. CASCRAIN. I n  the  state  in which the case is at present,  the 

Dominion  Governqent  not  having  approved of the  plans  for the 
completion of the  dam on the  Canadian side, is it possible for this 
commission, in view especially of the defence  which you 

applied for  by  the  Rainy  River  Improvement Co. 
proceed  to give  any  approval of the  plans,  the  approval o 

Mr. THOMPSON. I think  not,  sir. 
Mr. CASORAIN. I think  that is a  vital question. Why should  we 

go into a discussion of this  very  important  and  far-reaching ques- 
1 tion of the  jurisdiction of the  tribunal when preliminary  to  that w0 
can  not  give  any  approval of these plans? 

Mr. STREETER. I would  suggest that it is possible there may  be 
some difference of opinion  among  the  commissioners as  to  that,  and 
I for one would like to have' Mr. Thompson  proceed  with  the dis- 
cussion of the  general  principle involved. 

Mr. POWELL. Es ecially, Mr. Casgrain, in  view of the  fact  that 
the  adjournment o B this discussion at  Ottawa was on this  particular 
point.  The  adjournment  was made to allow for further  argument 
on  this  point,  and it is a  point  specially  before us to-day  and  which 
these  gentlemen  were  brought  here to discuss. 

Mr. CASORAIN. Surely we are not going to have  a discussion now 
on the  eneral  jurisdiction of this commission. 

air. Bowm,.. w e  would  be putting ourselves in a  strange  position 
if we invited these people to come here to present  their  argument 
and  then  tell  them  that me would not  hear them. 

Mr. CASCRAIN. The  altered  circumstance is  that since that  time 
the Dominion of Canada  has put  in a defense. 

Mr. THOMPSON. I submit that  this  treaty  should be interpreted  in 
a  broad  and  liberal  manner,  and I refer  to  the  roclamation.  This 
proclamation covers two cases of dispute whicft are now existing, 
those which  may  arise,  not  only  between the  respective  Governments, 
but also-and this  is important-between the  inhabitants of both 
countries. It gives the  prjvate  individual a right of redress  which 
he  may  not  otherwise be able to  secure from  either Government. 
The  treaty  reads : 

the King of: the  United Kingdom of Great  Britain  and  Ireland and of the 
Whereas a treaty between the  United  States of America and His BIRjest,y 

British Dominions  beyond the Seas,  Emperor of India,  to  prevent  disputes 
which a re  now pending  between the United  States  and  the Dominion of 
C:ilI:NLl- 

These are  important words, I s u b m i t  
involving  the  rights,  obligations, or interests of either  in  relation to the  other, 
or to the  inhabitants of the  other,  along  their conin~on frontiers. 
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Further on it says : 
The  United  States of America and His  Majesty  the' King of Great  Britain 

and  Ireland, of the  British  Dominions beyond the  Seas, Emperor of India, 
being  equally  desirous  to  prevent  disputes  regarding  the  use of boundary 
waters aud lo settle rlll questions  which are now  pending  between  the  Vnited 
States  and  the  Dominion of Cmadtt  involying  the  rights,  obligations, or in- 
terests of either,  in  relation to the  other, or to  the inh;tl)ittunts of the  other. 

Now, sirs,  in view of that preamble  can it be said  that  there  are 
any cases unprovided  for by this  treaty! I n  light of that preamble 
let us look at Sections I11 and XIII. An application of this  nature  to 
construct  what I might call an  international dam-that is, a dam 
extending  from  country  to country-is a matter of much greater 
importance; it is one  which  might  and  probably is of much greater 
nuisance to many people using  the  boundary  waters  than a dam  ex- 
tending a short  distance  into  the  boundary  water,  and which  only 
slightly raises the level on the  opposite side. Let us look a t  Articles I11 
and XIII, bearing  in  mind  the  broad,  general  words of the  preamble 
of the  treaty.  Article 111 refers  to  the uses, obstructions, and  diver- 
sions  heretofore  permitted,  affecting  the flow and level on  the oppo- 
site side, and  says  that  no  other diversions or obstructlons  will be 
allowed without  the consent of the Government  and t.he approval 
of this commission. That does not cover all cases of obstructions or 
diversions ; there  are  certain  other diversions  which are  referred  to 
in Article 111, and t>hese are set out  and defined in a  general way in 
ArticleXIII.  Article111 referred to obstructions which the respective 
parties  agreed  not  to  do; it is a  negative  proposition. Article XI11 
refers  to certain  things which the  contracting  parties  to  this  t,reaty 
may  agree  to do. I submit  that  in view of the  words of t'he procla- 
mation  and  the  general  tenor of the  words  in  Article 111 with  Article 
XI11 i t  does not, as my friend, Mr. Powell, of Minneapolis,  contends, 
refer  to  the construction of such a work as an  international  dam; 
it refers  to  works of a  public  nature which  require  the consent,  direct 
agreement, or mutual  arrangeme,nt  by  the  contracting  parties  to  the 
treaty.  In other words, my contention is that Article I11 refers  to 
diversions,  constructions, and uses by private  individuals,  and  Article 
XI11 refers  to  works of a  public  nature. It is common knowledge that 
for years  past  this question of damming  Lake  Erie,  in  order  to  raise 
the level, has been under 'discussion  by emment engineers. That 
would  necessarily, from  the  nature of the  work,  require it to be a. 

ublic  undertaking. It is one  which  would have  to  be  undertaken 
Ey both Governments.  One  Government  alone, by  constructing  a 
dam to the  international  boundary, could  not  raise the level in  any- 
thing like  a  satisfactory  manner  if  an increased  level  were  desired. 
I submit  that it is just  such a dam as that which  may be necessary 
in  Lake  Erie  that is contemplated  by  Article XI11 of the  treaty.  Ar- 
ticle XI11 refers  to  direct  agreements between the parties.  Such a 
dam would be an instance  in  point; it would be by direct  agreement 
between the  Governments to  construct  a  dam for  their  mutual  ad- 
vantage. 

Mr. TAWNEY. Before you leave that point,  let me  ask  you, is  Article 
XI11 anything more than a  definition of what  is  meant  in  Article I11 
by  the use  of the  words " or  hereafter  provided for  by  special  agree- 
ment between the parties "8 
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Mr. THOMPSON. I submit  that it is. My argument now is  that I 
submit  that it provides for structures or obstructions  which  both 
Governments  consider to  be in  the  interests of the respective coun- 
tries,  and  should be carried  out,  and which necessarily should  not  be 
submitted to this commission for  its  approval, because it would be 
beneath  the  dignity of two  sovereign  St.ates to submit to  the  ap- 
proval of a  commission, a creature of their own making, works  which 
they  mutually consider beneficial to  the  countries,  and for that reason 
I submit  Article XI11 refers  to works of a public  nature  and  not to 
dams such as the one in question. 

Mr. CASQRAIN. You have noticed the  words  here, “al l  cases where 
special  agreements  between  the  high  contracting  parties  are  referred 
to  in  the  foregoing articles.” Does that confine it to Articles I11 
and IV? 

Mr. THOMPSON. No, sir;  the words ‘’ special  agreement”  are  re- 
ferred  to  in  other  articles. 

Mr. POWELL. It occurs in  two or three  other sections. It was  men- 
tioned  in  Article 11, Article 111, and  Article IV. 

Mr. THOMPSON. I submit  that  it’really does not affect my  proposition 
because my contention is that  the preamble sets out  that  all questions 
should be settled  by  this commission and  a  dam such as the one con- 
templated  must come under  either  Article I11 or Article XIII. * 

Mr. TAWNIY. Do you  claim that  the  preamble  confers  any  juris- 
diction  whatever u on the commission? 

Mr. THOMPSON. !Jot  the preamble. I was arguing  from  the  gen- 
eral  rule of the  interpretation of the  statutes,  that  if  there  is  any 
ambiguity  in  the  enacting clauses, one refers  to  the  preamble to  throw 
light  upon such  ambiguity,  and my contention is that as  this  pre- 
amble, the  recital of the  treaty  itself, specifically refers  to  the  fact 
that  this  treaty  is passed for  the  purpose of settling  all  disputes which 
have  arisen or may  arise,  not  only  between  the  Governments  but  also 
between the  inhabitants. I submit  in view of these very  general 
words-and more general  words  could not possibly be used-a dam 
such  as  the  present one  is certainly  contemplated by the  treaty, IS 
not  left suspended in  the air, and  must come under  Articles I11 or 
XIII. My argument is that  an  international  dam is not one  which 
has been referred to in  this  treaty  in  Article XIII; I submit  that your 
commission has  the  jurisdiction  under  Article 111. It is quite possi- 
ble, in  the case of the  Kettle  Falls  Dam,  that both  Governments  could 
mutually  agree by direct  agreement or reciprocal  legislation,  to con- 
struct such  a dam  as  an  international work  conjointly  by  both  Gov- 
ernments.  But,  in  the absence of an such  direct  agreement or 
reciprocal or concurrent  legislation, in  t < e  absence of their  construct- 
ing it as  a  public  work, I submit  it is competent for  this commission 
to pass  upon  the expediency, the  advisability,  and  to  inquire  into  the 
damage  if  any  that  such  a  dam  may cause to  the  inhabitants  on one 
side or the  other of the  boundary line. 

Mr. TAWNEY. That  is based  on the  assumption that  both  Govern- 
ments  have  authorized it. 

Mr. THOMPSON. That  is it, sir; and it is because that question is 
still in doubt-to my  mind it is not  really  in doubt-that I raised 
the  preliminary question as to  whether you  wished to  hear  argument 
on  the  general  principles. 

Mr. CASQRAIN. Have you there 4 and 5 Edward VII? 
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Mr. THOMPSON. Yes. It appears  to me that  this application is 
undoubtedly  not  ripe  for  hearing  by  the commission. 

Mr. TAWNEP. Your  argument  in  favor of this commission having 
jurisdiction is based upon  the  fact  that  if  both  Governments  au- 
thorized the construction of this  dam,  that then before the parties 
can proceed to  the construction  of  the  dam  the  approval of thls com- 
mission  would  be necessary and  the commission would have  juris- 
diction to approve. Is that  your  opinion? 

Mr. THOMPSON. That is my  opinion,  sir. I am  not  prepared  to  say 
that there is any  order of precedence in this matter. I disagree  with 
my friend, Mr. Watson:  on that point,  who  contended that  the  au- 
thority of  both  Governments, or in  the case of half a dam, a dam 
extending  to  the  international  boundary or any  other  obstruction, the 
consent of the Government  was first necessary and  that  that was a 
condition  precedent to  any  application  being  made to  this commission 
for approval. I submit  there is no hint of any such order of preced- 
ence in  Article I11 of the  treaty. 

Mr. TAWNEY. Except  the way in which  the  authority  is expressed- 
the precedence which is given to  authority of bot,h Governments 
has got  no  weight  in  determining  the question of precedence. 

Mr. THOMPSON. I think  not, sir. I think  the  Governments were 
referred  to first because that would be the  natural  order  in which 
the  applicant, would proceed. I can  quite conceive that, if the  sppli- 
cant offhand came to  this commission for approval of a dam.  this 
commission would say:  We will  not entertain  this, because while we 
may  approve of it, either  Gorernment, or, in  the case of what 1 
might  call  half a dam,  the  Government of the  country  interested 
might  throw it out  and  our  work would be null  and void. That is 
the  only  indication  which I fincl in  the  treaty of the  order to be 
followed by  the  applicant. What. my  impression of the  reading of 
the  treatv is, that  this is not a condition  which from  the words of 
the  treaty would cause the  application  to be rejected by this com- 
mission, on the  ground that  the applicant hnd not first secured 
approval of the Government. 

Mr. TURNER. I f  the authority of the Government does not proceed 
in  the  application  to  this commission, then  the commission might be 
dragged  all  over  the  country, u p  and  down  this  boundary line, from w 
the  Atlantic  to  the Pacific,  by any  Tom, Dick, and  Harry who  might 
want to  initiate projects  that,  the Government had  not authorized. 

Mr. THOMPSON. Yes, sir. 
Mr. TURNER. Do you think  the  treaty int'ended  us to  enter  on  any 

such  course at the mere initiative of private  parties? 
Mr. THOMPSON. I am  not  prepared  to  say  that  the respective  contract- 

ing  arties were considering  the  feelings of the commission at  the time. gr. TURNER. Were  they  not  considering  to some extent  the  ability 
of the commissicn to deal with t,hese matters? 

Mr. THOMPSON. I dare  say  they  were considering the  natural  order 
of procedure;  in  regard t.o your suggestion that  any  Tom,  Dick, or 
Harry  might make an application to the commission, the  same would 
apply  with  regard  to  the  Government,  and  then of course the Gov- 
ernment would be dragged all over the  country  in  the same way. 

Mr. TUREER. The Government does not  go  all  over t,he  country. 
Mr. THOMPSON. They send their officers. 

88742--1S--"7 



98 DAM  AT  KETTLE FALLS. 

Mr. TAWNEY. They  must first obtain  legislative authority before 
bhe administrative  department of the  Government acts. I s  it not a 
fact  that one of the reasons  why the  treat provides for the a  proval 
of the commission after mentioning  aut E ority by the  two B oven- 
ments, that  the two  Governments made this  treaty  and created this 
commission for  the purpose of settling questions  which may arise, 
by reason of either Government'  exercising its authority over  bound- 
ary  waters  within its jurisdiction, it might affect the rights and  in- 
terests of people  on the  other side, and  until  that  authority is given 
and  the  plan  for it is approved,  there  is  no way whereby the  extent 
of the  injury on the  other side could be ascertained, and, for that 
reason,  they  contemplat,e the  approval of the commission following 
the  authority  and  the  approval of the  plans  under which that 
authority is exercised. 

Mr. THOMPSON. That would be the logical manner  to proceed. 
Mr. TAWNEY. It is reasonable. Suppose that  the  two Govern- 

ments contemplated that approva.1 by the commission should be of 
a  subject  which has been authorized)  the effect  of the construction of 
which  project  on the other  side of the  line could be ascertained  from 
the  plans of the  project as approved by the  administrative  depart- 
ment  and  as  authorized by the legislative department, so that our 
approval necessarily would follow the  authorlty of either of them 
within whose jurisdiction  the proposed  work is  to be located. 

Mr. THOMPSON. I think,  sir,  that  that is the  natural  manner  in 
which to proceed, but I submit--I am  speaking  generally now and 
not  with reference to  this specific application-I  submit that would 
not be a fatal defect in  the  application. It is  certainly  open of 
course to  this commission to  refer  any such  application  back,  but 
what I say now is  that I do  not consider that. face that  the  appli- 
cant %me here  before  he  applied  to his Government  should be 
a fatal defect  which  would cause the absolute  rejection of this 
application  by  this commission. Of course, it would  be open to 
the commission to reject i t  o r  to postpone it,  but if it were a bona 
fide application, I submit that  the procedure  adopted  by  this com- 
mission  would  be to postpone  the  application  and not  reject it; 
postpone it until he secured proper  legislative  authority  from  the 
country  in  which  he was  operating. 

Mr. CASQRAIN. I see  by Section I of 4 and 5 Edward  VII,  chapter 
39, an act  respecting  the  Ontario 6t Minnesota Power Co (Ltd.), 
certain powers are given to  the company to const.ruct and develop, 
etc., dams,  canals,  raceways, and so on,  provided that  no work  author- 
ized by this section shall be commenced till  the  plans thereof  have 
been submitted to  and approved  by  the  Governor  in Conncil. Sup- 
posing  the  Governor  in Council, having before it a true  statement 
of affairs as they  exist. the  application which is  made  or  the  ap- 
proval of plans which has been given bg the  authority of the  United 
St,ates,  approves of the  plans of the  Ontario c!! R4lnnesota Power 
Go. for  the  construction of this  dam;  the phns are submitted to the 
privy council apd the  privy conncil approyes of these  plans,  where 
does this commission come in P Would you not  say that  under  Article 
XI11 of the  treaty  there  has been a special  agreement between the 
parties,  either  by  reciprocal  legislation or by concurrent  legislation? 

Mr. THOMPSON. The  lanpnage is very specific on that pcrint. 
Mr. CABGRAIN. Article XI11 reads: 
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In  all  cases where  special ameements between the  high  contracting partiell 
hereto  are  referred  to in the foregoing  articles,  such  agreements  are under- 

contracting  partiest but also any  mutual  arrangement  between  the  United 
stood  and  intended to include  not  only  direct  agreements  between  the  high 

States  and  the Dominion of Canada expressed by concurrent  or  reciprocal 
legislt~tion on the  part of Congress  and the Parlimlent of the  I)onlinion. 

Do you not  think  that if acting on this  act,  which 1 have quoted 
t'o you, the  privy council approved of the  plans  submitted,  knowing 
the  facts  as  they are today,  that would be a  mutual  :m-angement 
expressed by  concurrent or reciprocal legislation? 

Mr. THOMPSON. I submit  not. I am  dealing now with  this specific 
instance, of course. I n  the first  place, the  Ontario 6 Minnesota 
Power Co. statute was  passed in 1905, years  hefore  this  treaty came 
into effect. The  Rainy  River  Improvement Co. bill before Congress 
was  passed  in 1911, s1x years  afterwards. Xow, sir, conltl that be 
said t.o be concurrent  legislation ? 

Mr. CASCIRAIN. Rut  that  statute I r n d  no effect until  the  plans  had 
been approved. 

Mr. THOMPSON. That is very true alltl the  I'arliall~ent of Canada 
can only. be assumed to be legislating  with  regard t o  its own terri- 
tory up to  the  international  boundary. ,4 further.  point  with  regard 
to  the concurrency or reciprocity of this legislation  is that  it was 
the  Kainy  River  Improvement Co. that  applied  to Congress and 
they were given  certain powers. It is  another  entity,  entirely, that 
applies  to  the  Parliament of Canada  for permission to do certain 
works, and  the powers  contained in  this statllte  which  they  obtained 
from  the  Parliament of Canada  are  entirely dilferent from  the 
powers  which  mere.  contained  in the legislation  obtained from 
Congress. 

Mr. GASGRAIN. That is a  question of fact,  and I have looked up 
the  statutes.  But  if you o to  the genesis of it you will find that  the 
powers  asked for  by  the a ainy  River  Improvement Co. are  exactly 
the powers  which the  Ontario & Minnesota Co. are asking  for. I t  
is  a confirmat'ion of an agreement between Backus  and  the overn- 
ment of Ontario,  which agreement  was  taken over by the  8ntario 
& Minnesota Power Co. in  virtue of a charter which was granted  to 
the company by the  Ontario  government,  and  this  Federal  statute 
was granted to confirm the powers which Ontario  had  granted to the 
Ontario 6 Minnesota Power Co. 

Mr. THOXPSON. That,  apparently,  is  what  is all underneath,  but I 
submit that  in  interpreting these statutes we ought not to consider 
what  Mr. Backus or  his associates intended  or  wish to do. 

Mr. CASQRAIN. I will  tell you why I do  that. It refers to  letters 
patent  in  the  first place, and it says: 

In connection  with  said  power,  including  the  incre:!#e of the said power on 
Rainy  ltirer, by storage or waters  contributory  to  Itainy 1~1 l tr  which  the com- 
pany  now httve or mayshereafter  have. 

The  company  had some powers and these  powers are to be found 
by  reference to  the  charter of the company  and  to  the  agreement 
which that   charter permitted the company to take over from Backus. 
You will find that  the powers are exactly the same for  the  Canadian 
side as those  which are asked for by  the  Rainy  River  Improvement 
Co. on the  American side. It seems to me that if that  is  the  state of 
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the case in  future, if the  Government of Canada a proves of these 
plans,  then  this  statute is concurrent or reciproca P legislation. It 
could have no effect before the  plans  are  approved. I may  be  wrong, 
but  my  present view is  that  there would  be under  the circumstances a 
special  agreement between the  parties,  and  that,  therefore,  the powers 
of this commission quoad  this specific case would  be ousted. 

Mr. STREETER. I am  not  fortunate h to have  reached any 
conclusion on  this,  and I would be to  have  Mr.  Thompson 
express  his views fully  on  this 

Mr. CASGRAIN. I hope I have  not,  by  anythink I have said,  cur- 
tailed  the  liberty we have  given  Mr.  Thompson  to  express  his views 
fully  before  the commission. 

Mr. THOMPSON. It was because of that ossible doubt that  in open- 
ing I asked  whether  the commission  wou f d proceed to give its judg- 
ment on the  mwits or demerits of this  application. 

Mr. CASGRMN. I have  certain  doubts m my  mind  and I would  like 
you to remove them,  and  that is the reason I am  utting  the question. 

Mr. THOMPSON. I will  do so so fa r  as I am a g le to,  and I suggest 
there is only one element of mutuality  in  this  legislation  which  was- 
obtained  by  the  applicants. The only common ground of mutuality 
is that  the  Rainy  River  Improvement Co. and  the  Ontario '6 Minne- 

' sota  Power Co. were  both  empowered to construct  certain  works fox 
the  pur ose  of developing  power somewhere in  the  district of Rainy 
Lake.  &hat is the only ground of mutuality. 

Mr. TAWNEY. You say " somewhere "; should you not  say " any- 
where " in  Rainy  Lake? 

Mr. THOMPSON. No, sir. The  statute, 4 and 5 Edward VII, au- 
thorizing  them  to  construct work9 for power  purposes at  or  near the 
t.own  of Fort  Francis,  and, sir, that  they  may  construct  storage or 
other  works  on  streams  tributary  to  Rainy  Lake. 

Mr. TAWNEY. That would  mean  anywhere. 
Mr. THOMPSON. In  that  general  district; yes, sir. I am  speaking 

from memory, but my impression is that  the act of Congress is not 
in  the same words. As I pointed  out,  the legislation  obtained in  the 
United  States  was  by  the  Rainy  River  Improvement CO., that  is one 
entity  with  certain  powers;  the legislation  obtained  in Canada is 
by  the  Ontario & Minnesota  Power Co., and  if  it were not  that we 
had knowledge from other sources that it is  Mr.  Backus  and  certain 
associates who are interested  in  the  general scheme, could we by  any 
means  say that t,he entities are  identical? 

Mr. TAWNEY. Is i t  necessary, in  your  judgment,  that  they  should 
be  identical B 

Mr. THOMPSON. I think  not necessarily, sir,  but if I pointed out 
that  the interests were the same, then  there would be some ground 
to  say  that  there is concurrent or reciprocal  legislation or some 
direct agreement. But where we have  the  entities  separate  and 
distinct  and  the owers separate  and different there is only  one 
ground of mutuaEty,  and  that .is the  general  power to  construct 
works in  the  Rainy  River  district. I submit  that is not a sufficient 
ground of mutuality ; that  the  legislation  can  not be called in  this 
Instance  either  concurrent or reclprocal to. bring it within  Section 
XIII. Now, sir,  there is only  one other  omt. 

Mr. POWELL. What  are  the differences{ I see one is to complete 
the  work  in accordance with  the provisions of a certain  act;  the  other 



DAM  AT  KETTLE  FALLS. 101 

is  to complete the work in accordance with  the  requirements of the 
department of public  works of Canada,  and  your  argument is that 
there is no  guaranty  that they  mean the same thing. 

Mr. THOMPSON. There  is  no concensus  ad itum  in  any respect. 
Mr. POWELL. The only common thing is  the  obstruction of some 

Mr. THOMPSON. Yes. 
Mr. POYELL. And you say it should be more specific and show the 

obstructions t,o navigation? 
Mr. THOMPSON. My contention  is  that,  in  order-to  bring  the  legis- 

lation  within  concurrency  and  reciprocity,  either  the  applicants or 
the  corporation  incorporated by the  statute  must be the  same;  must 
have  the same  powers and be authorized  to  carry  on  their  work  in 
respect to  the specific authority which the require. Otherwise, as 
in  this case of the  Ontario & hinnesota  Jower Co. and  the  Ra,iny 
River  Improvement Co., there  is only  one element of mutuality,  as I 
pointed  out,  and  that  is power to  do some work in  that  large 
district.  That is all I have to say  on that point. I submit,in view of 
this  preamble  and  recital,  Articles I11 and XI11 are  exhaustive;  that 
they  are  intended  to cover all  outside questions which  may  arise and 
all possible questions of dispute,  not  only between  the parties  but 
between the  Inhabitants. Is  not  this a  very  happy  instance of the 
dispute which the  preamble contemplates, a  dispute between the 
inhabitants?  Here we have  the  Rainy  River  Improvement Co., 
another  name for Mr.  Backus  and  his associates, who  have  expended 
vast  sums of money in develo mg  the resources of that  country ; and, 
on the  other  hand, we have E r. Powell  and Mr. Watson,  represent- 
ing numerous  lumber  companies, . p~ iva te  individuals,  objecting to 
these works,  which  they  say  will  1nJure  them  in  their business. Is 
not  that  exactly  what was  contemplated  by  this treaty?  Was it not 
contemplated by it to prevent  disputes  between  the  inhabitants of 
the two countries  with  regard to any  question  which  might arise 
over the  diversion or obstruction of these streams1 Now, slr, under 
Article I11 it is  practically clear, in  spite of Mr.  Watson’s sugges- 
tion, that  this commission  has been ousted from  all  jurisdiction. I 
submit it is  abundantly  clear  that  this commission can  authorize  the 
construction of the  dam  from  the  United  States  boundary  out  to  the 
center of the  river if it had  the  approval of the  United  States Gov- 
ernment. I t  is  abundantly  clear,  and  that  is beyond question, that 
that  is  what was int,ended by Article 111. 

Now, supposing  to-day you authorized  Mr.  Backus to build  a  dam 
to the  center of the  stream  from  the  Canadian side, he  requires  first 
of all  to  get  the consent of the  Canadian  Government  and  then  the 
approval of this commission. He constructs  his  dam,  and  to-morrow 
the level of the  river is affect,ed on  the  other side. Suppose  he  has 
a magic ring  and  overnight he  constructs  his dam.  Could  not  he or 
any  other person  to-morrow come before  your commission and  say: 
I wish, to construct a dam  from  the  American  side to the center of 
the  stream. He would  have to  apply  to  the War Department of the 
United  States for  authority of the  plans, because that,  under  this 
treaty,  is a dam which  would alter, or had  already  altered,  the level 
and flow of the  stream.  Suppose  he  builds  his  dam  to-day on t,he 
Canadian  side  under  your  authority, could not he  again-next year, 
we will say-apply to  the  War  Department for authority to build 

kind. 
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from the  United  States side to  the  boundary line, and would not  he 
necessarily  be  obliged to come to this commission under  Article I11 
for  your a proval, because he would then be altering  the level on the 
other  side$  And if that is so, is it not a mere  juggling of words to  
say  that because I have  in  this case to  apply  to-day  to  build a dam 
from one side  to  the  other  that you  will  reject  my  application? 
Whereas,  if I apply  to-day you  will grant me one side, and if I apply, 
say,  next  year  you  will grant me the  other,  and I receive my  applica- 
tion  which  will  then  enable me to complete  my  dam. Is it not a mere 
juggling  with  words  to  say  that  in  the one instance  you  reject  my 
application because it dams  the  entire  stream,  but  that  in  the  other 
case my  separate  applications  are allowed, although  the obstruct,ion 
jn  the  stream is  exactly the same. Mr. Watson  int,imated that  this 
commission has  no  jurisdiction  and  that  this  treaty  under  which  this 
commission has been formed  is  inoperative  and powerless so fa r ' as  
it abrogates  in  any respect the  provisions of the  Washington  treaty. 
Now, sir,  if we apply  the  ordinary Gommon rules of interpretation of 
the  statutes  to  this instance,  is not  the  ordinary  interpretation to this 
effect: That, if there is an  already  existing  statute  and  there  is a 
subsequent statute passed which  either  directly or  indirectly affects 
the provisions  of the  entire  statute,  that  then  the provisions  of the 
prior  statute,  in so far as  they conflict with  the subsequent  st>atute, 
are thereby  either  repealed or modified. The Washington  treaty  was 
made between the  United  States  and  Great  Britain, a.nd in  this  in- 
stance  the  treaty  is between the same two  high  contracting  parties; 
and I submit,  therefore, that if  the provisions of this  treaty conflict 
with or modify the provisions of the  Washington  treaty,  then  in so 
fa r  as they do conflict or modify  them  the  provisions of the Wash- 
ington  treaty  are  thereby modified or repealed. 

Mr. TAWNEY. Before you conclude I wish to  refer to one statement 
you made  that is of  some interest  to me. You  referred  to  this  being 
a case of a controversy between the  inhabitants of t,he two countries. 
Assuming  that  both  Governments  have  authorized it  and  that  there 
is a controversy between the  inhabitants of the  two  countries that  is 
not  settled  and  for  the  settlement of which this commission has been 
created, do you think  that  where  the  two  Gpvernments  have by 
reciprocal  agreement or legislation  referred to m Article 111 Qf the 
treaty  and  Article IV, and defined in  Article XIII, that  any  contro- 
versy between the  inhabitants could thereafter be brought  before this 
commission under  this  treaty? 

Mr. THOMPSON. No, sir;  and I touched upon  that i n  my argument 
when I pointed out that  under  Article 111 practically all cases of 
obstructions,  diversions, or uses were  provided  for. 

Mr. TAWNEY. Each sovereignty is Dhe guardian o-f its  own people. 
Mr. THOMPSON. Yes, sir. 
Mr. TAWNEY. And  the  presumption is that  in  granting  authority 

for a structure where the  two  have  mutually  agreed  they  have  taken 
into consideration  the  rights  and  interests of the  inhabitants of both 
countries. 

Mr. THOMPSON. Perhaps I did not  make my  argument,  quite  clear, 
but I pointed  out that  by  the  interpretation clause  Articles XI11 and 
111 covered all possible cases of dispute ; that practically  all cases of 
dispute which may  arise over obstructions, uses, or diversions of 
boundary waters are  to be settled, first, by  the  authority of the 
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Government  and  then by the  approval of the commission,  which 
showed  clearly  that  Article I11 referred to cases where the  obstructions, 
uses, and  diversions were  to be made by private  individuals;  and I 
pointed  out that  there was an exception made, for  instance,  in  the 
ewe of the  Lake  Erie  Dam. I pointed  out,  citing  that, case, t,hat  there 
might be instances  where  the  Governments were directly  interested 
in  making  an  obstruction,  diversion, or use of boundary  waters,  and 
that  in  such  an  instance  Article XI11 provides that by direct  agree- 
ment between the  parties  such  an obst,ruction may be made,  namely, 
by  agreement between the  contracting  parties. 

As I pointed  out, it would be beneath  the  dignity of the sovereign 
powers  when they both  agreed  upon  a work that  they  should  then 
be obliged to submit it to  the commission, and it was in view of 
that, I argued,  that  Article XI11 in  all  probability  referred  to  works 
of a public  nature. I also pointed  out that I could not conceive  of 
either Government  being so solicitous for  the  welfare of a private 
corporation that  the two  Governments  would  make an;\' direct  agree- 
ment  with  reference  to  that  private  individual to enable  him to 
obstruct, use, or divert  the  boundary  water.  My  contention  is  that 
Article XI11 is there  as  an  enabling clause for  the  Government to 
reach  an  independent  agreement  with  regard  to  international  public 
works. That is  all I have to add. 

REPLY  BY  MR. WATSON. 

Mr. WATSON. May I ask if, under  your  procedure, I have  the  right 
to be permitted to make  an  observation in  reply? If not, I would 
ask, as a matter of indulgence, to be heard  for a few  moments. 

Mr. CASGRAIN. You have  the  privilege of roceeding. 
Mr. WATSON. I wish to  make one or two o i! servations. I point  out 

what I think  is  very  material,  and  that  is  that  the  Government of 
Canada,  representing  as it does, so far  as this  proceeding  is con- 
cerned,  one of the  high  contractmg  parties,  has announced to your 
commission that it has  not  passed  any  concurrent or reclprocal legis- 
lation,  That announcement is on record from one of the  high con- 
tracting  parties,  and  in view of that I submit  to you that  your com- 
mission  would naturally  and  properly  have  regard  to  the  statement 
of the  party  through its counsel that no reciprocal  and  no  concurrent 
legislation  has been passed. I am  content  with  that. I think  that 
wipes out every  consideration of the  present  hearing. 

Mr. TAWNEY. Let me ask, you this questton : If that be true,  then, 
irrespective of the  facts  before  the cornmission, the commission  would 
be  bound by the  declaration,  oral or written, of either of the  high 
contracting  parties,  and  that could oust this commission from juris- 
&&ion at  any  time? Once the  matter  is  submitted  by  the  high con- 
tracting  parties  to  this commission, is it not  the  province of this 
commission to determine  the questions that  are involved, and  whether 
there  is  reciprocal  legislation or not  is a matter for the decision of 
this commission, after  the  matter  has been  once submitted  to them, 
and  the decision may rest  upon  the  construction of what  legislation 
they  have enacted. 

Mr. Watson. It would occur to me that a commission appointed 
as this is, by  the two high  contracting  parties,  actin  under  the  direc- 
tion of the  two  high  contracting  part,ies, one-ha1 P of the members 
being  appointed by  one party  and  the  other  half  being  appointed by 
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the other  party,  that  the moment a submission is made by an author- 
ity so high as one of the  contracting  parties,  that  there is no reci 
rocal or concurrent  legislation, that  the whole commisSion would gt; 
a t  a  standstill  with  regard  to  that subject and would not feel a t  lib- 
erty  to contest  a matter of so much  importance in  the exercise of its 
jurisdiction.  However, that is a  matter for your  judgment  and dis- 
cretion. 

Mr. CASGRAIN. You are  relying  on  the  statement  that  the Govern- 
ment of the Dominion of Canada  has  not  approved of the  plans of. 
the  applicant. 

Mr. WATSON. Yes ; and counsel representing  Canada  stated  here 
to-day that there  is no concurrent or reciprocal  legislation. That 
statement is on  record. That statement is made of record by the 
pronouncement  made by counsel for  the Dominion of Canada.  One 
other  point. Mr. Thompson,  representing  the  Government of Can- 
ada,  referred  to  what' he deemed ft proper  interpretation of the 
articles of the  treaty, and he bnses his  argument  upon  what he is 
pleased to  refer  to as  the preamble of the  treaty.  But I point  out 
to you that there is no preamble to  this  treaty; it is not the same as 
a statutory preamble. 

Mr. POWELT,. That would make it worse for you. 
Mr. ' t v - 4 ~ ~ 0 ~ .  x o :  it makes it much better  for us. 
Mr. POWELL,. It. is in  the  treaty. 
Mr. WATSON. It is not  in  the  treaty  at  all.  The  treaty is limited  to 

the articles, and  what Mr.  Thompson  refers  to is some proclamation 
by the  President of the  United  States  announcing  the  treaty. 

Mr. CASCRAIN.  Oh, no. 
Mr. POWELL. There is more than  that  in it. 
Mr. WATSON. Let us look at  it. He says it is a  proclamation  and 

he  makes it a  proclamation,  and  then he recites. 
Mr. CASGRAIN. His Majesty the  Ring says  the same thing. 
Mr. WATSON. Assuming he does, it is not a part of the  treaty. 
Mr. POWELL. Yes; it is. 
Mr. WATSON. It is  proclamatory, merely. 
Mr. POWELL. Oh, no ; the proclamatory part st'ops at  the first. para- 

gra h, and  then  there is given the  treaty  in haec verba'. d r .  WATSON. They sa they  agree  upon the  following  articles,  and 
the art,icles are containe J in  the  enacting clauses. 

Mr. CASGRAIN. Read  the  treaty as we got it from  Great  Britain. 
The preamble is part of the  treaty. 

Mr. WATSON. I see;  it is different  from the copy I have;  it affords 
more  time for  the contention of Mr.  Thompson than it would appear 
in  reading  what I had  before me. But still it is subject  to  the com- 
ment  and  to  what I regard  as  the  principle which has been settled 
by the highest  courts in our different  countries, and  that is, for the 
purposes of jurisdiction  reference  is  made  and is limited to  the 
enacting powers of the  operative  and  enacting clauses, and they must. 
be voided, a s  a  matter of jurisdiction,  outside of the  enacting clauses, 
and  particularly where  there is no ambiguity,  and it can not well 
be argued that here  the articles are  in any. way amhiguons. A ward 
with  reference to ArticleXIII : I would pomt  out  to  you,respectfully, 
that Article XI11 would appear  to be no  different than  what is usually 
known  as the  interpretation clause  which appears  in  all  our  statutes, 
and I think  in  the  statutes of the  United  States  also-the  interpreta- 
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tion clause  which  precedes the  enactin clause, and  that clause in- 
terprets  the  other clauses. Article XI1 f is no  more  than  and  no less, 
as I submit, than  an  interpretation of the  word “ agreement ” with- 
out  any  enacting clause or any  operative or enabling clause attached 
to it. It merely interprets  the  other clauses. With reference to 
the assent of the  governor  in council or even of the  Government of 
Canada, I point  out  to you what I think is manifest, that  neither 
the Government-that’ is, the executive-nor the  governor in council! 
representing,  nominally,  the  Government,  has  any  jurisdict’ion  what- 
ever;  that  the whole  jurisdiction is founded in Parliament,  and  that 
that can be made  apparent solely and only  by the  act of Parliament 
duly passed and assented to. So that,  as  has been stated by Mr. 
Thompson,. on behalf of the  Government,  there is here an absence 
of any  legislative  enactment  leading to reciprocal or to  concurrent 
legislation. 

Mr. POWELL. Let me understand you. Your point is this, is it” 
that  the  order or decision of the  public  works  department of Canada 
must be taken  as  part  and  parcel of the  statute  itself? 

Mr. WATSON. It must be in pursuance of the  statute. 
Mr. POWELL. Not  only  in pursuance, but when it is done it is  part 

of the  statute  and  must be construed as an  act of the  high  contracting 
party  under  Article XIII. 

Mr. WATSON. Quite so. 
Mr. POWELL. I do  not  think  there would  be much  doubt  about  that. 
Mr. WATEON. Just a  word  about the application. Mr. Thompson 

had  in  mind  the  form of the  application,  rather  than  the substance 
of it ,  when he referred  to  curable  and  noncurable defects. This 
present case is not a case  of any  defect  in  form.  The  fact is, that  the 
application  in substance is  not defective, but  the  application  in sub- 
stance  and  as  presented  is  outside  the  terms of the  treaty  and  there- 
fore, I submit, beyond your  jurisdiction. I have a word to observe 
with  regard  to  matters of report  and  matters of reservation  sug- 
gested  by Mr. Thompson. That is, that  your commission should 
hold  in abeyance the  further conslderation of the  matter  on  the 
ground  that it mas not  within  the  four  corners of the  treaty. 1 
submit to you  respectfully that  this application has  to be dealt  with 
by this  tribunal,  judicial  in  its  character,  in  the same  way as all 
applications  and proceedings are  dealt  with by the  judiciary  and by 
the  courts  duly constituted. It should  either be granted or refused. 
You are not. an advisory commission particularly  in  the  interests of 
individuals, commercial interests, or otherwise, and  any observa- 
tions that  might be sought  to be made would be merely  obiter  dicta, 
and  in  that sense and  from  the  highest  standpoint undesirable, I 
submit,  in  the  interests of all  parties. 

Mr. TAWNEY. Either you misunderstood Mr. Thompson or I did. 
You  say he said that  this  should  be rejected on the  ground  that it is 
not  wit,hin  the  four  corners of the  treaty.  The request of the  Cana- 
dian  Government for  deferring a decision now on  the  matter is based 
on  the  fact  that  this is, in a sense? involved in  an investigation of the 
Lake of the Woods question,  which is now under considora.tion and 
being  investigated  by  the commission, and which  question has been 
referred  to us by  both  Governments. His contention is that it was 
part of a general scheme. That is, as I understood  him. It appears 
to  me as  entirely  outside  the  matter of this  application. 
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Mr. WATSON. The whole Canadian  interest is centered in  the  clients 
which we represent  as  being  the  substantial  interests, commercial 
and  otherwise, of that whole northern  district.  That  district  is of 
no  importance except in so far  as it is represented  by  the  large  lum- 
bering  interests  engaged  there  and whom we have  the  honor  to 
represent  in  this proceeding. 

Mr. POWELL. I .uvould like  to  get  an  understanding of your conten- 
tion. You would  contend,  as  a  matter of principle, that  the  two or 
three  bridges across the St. Croix  River, one of the  boundary  lines 
between Canada  and  the  United  States;  that  the  bridges across the 
St. John  River, over the  internat'ional  division;  that  the  bridges 
across the  St.  Lawrence  River  and across the  Niagara  River  and 
between the  international  waters on Rainy  Lake,  and  all such bridges 
are beyond our  jurisdiction,  and  t,hat,  is  to be cut  out'  from con- 
sideration by us, on the simple ground that they  stretch  from  shore 
to  shore. That was the logical conclusion of your  argument. 

Mr. WATSON. I hardly  think so. 
Mr. POWELL. I do  not know how you  will  get  out of it. 
Mr. WATSON. I think  your question involves other considerat,ions 

of a  great  deal of importance,  and I ventured,  if I might  say,  rather 
as  amicus  curia, to make  a  suggestion,  but I would like to be excused, 
even  as  amicus curia,  from  answering  your questions. 

Mr. POWELL. Before  the comrnission rises, 1 would like  to  have it 
definitely understood,  and Mr. Watson  joins  with me in  that,  with  re- 
gard  to  our  status before this commission. As I understand  the 
matter,  the question came up  at  Ottawa,  and  the question of juris- 
diction  was  adjourned here, and for the  purpose of having it ar- 
gued. Up  to  the present  time we have  not  appeared  on  the  record 
with  writ,ten objections on  behalf of the  various  clients we represent. 
I want to be assured that we are  not  losing  any  rights by not  doing 
that if the commission should consider the  proposltlon  on  its merits. 

Commissioner POWELL. Do you want to put in an  answer? 
Mr. POWELL. Yes. 
Mr. TAWNEY. I n  the  event of our concluding  that, we have  juris- 

diction. 
Mr. WATSON. It was stated by the  chairman  at  the  sitting at 

Ottawa  that  in  the  event of a determination  that  your comrnission 
had  jurisdiction,  a  further  opportunity would  be  given to speak  on 
the  merits. 

Mr. TAWNEY. Yes. 
Mr. WATSON. And  as I understand it,, that  is  t,he way it is on t,he 

record now. 

MEMORANDUM BY COUNSEL FOR PROVINCE O F  ONTARIO. 

To the International  Joint  Commission for tke  Province of Ontario,  pursuant 
to direction  at  Waslrington of the  International Joint Commission: 

KETTLE FALLS DAM-RE JURISDICTION OF T H E  COMMISSION. 

The  Province of Ontario  respectfully  submits  that,  inasmuch as   i t  developed 
upon the  argument at Washington in November Inst, by the counsel  for the 
Dominion of Canada,  that the Government of the  Domiuiou  of  Canada does  not 
approve  of the proposed plans of the  international clam at Kettle  Falls,  and 
gave its reason  why  such  approval was not  given,  that,  therefore,  there is no 
of an  international  dam;  and  that, as one of the  high  contracting  parties have 
concrete  case  before the commission  relating to the  question of the  jurisdiction 
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not as yet approved of the proposed international  dam a t  Kettle  Falls,  until 
such be done, the  question of jurisdiction as to  such  dam is purely an academic 
one, and  the  Province of Ontario,  therefore,  respectfully  submits  that it is not 
necessary  to  argue a hypothetical  case on the  question of jurisdiction. 

Dated at  Port  Arthur,  Canada,  this 31st day of December, A. D. 1912. 
FRANK H. KEEFEB, 

O f  Counsel for the Province of Ontario. 

STATEMENT O F  GLYN OSLER. 

RE ONTARIO & MINNESOTA POWER COMPANY, LIMITED. 

of Crown  lands  for  the  Province of Ontario, macle a contract with Mr. Edward 
1. On the 17th  February, 1904, His Majesty,  represented by the  commissioner 

Wellington  Backus,  and  those  associated  with  him, for the sale of certain  lands 
necessary  to  develop  the  water power  on the Rainy  River at  Fort  Frances, on 
the Ontario  side, upon the conditions  stated  in the agreement,  one of which  was 
that half the power  capable of development  from  the  water  power  should  be 
reserved  for  use on the  Canadian side. The  contract  hereinafter  mentioned, 
dated  January 9, 1905, having  superseded  and  taken  the  place of this  contract 
of 1904, it  is not  set  out  in  detail  and is merely  mentioned as part  of the  history 
of the  transaction. 

were absolutely  and  unconditionally  reserved for use on the  Canadian side so 
2. It was  found  impossible  to  flnance the undertaking if half of the power 

that  no  revenue could be had  from i t  until a market on the  Canadian  side 
should  be  created. There was at that  time  no  market  whatever on the  Canadian 
side  and  no  prospect of such a market  in  the  near  future  and  the  reservation 
would  have  resulted  in  keeping  half the power  practically  idle. 

3. Mr. Backus  having  satisfied the minister of Crown  lands of his  inability 
to flnance the proposition  on  this  basis, a new  contract  was  made on the  9th 
January, 1905, approved by order  in council dated  the 13th January, 1905, for 
the sale of the  lands  described  being  the  water  power  lots  on  the  Canadian  side 
at Fort  Frances  upon the terms  and  conditions  set  out  in  it  and  in  lieu of the 
absolute  reservation of onehalf of the power it was  provided  (clause 8) that 
four  thousand  horsepower  should be rc?t:iined and  reserved  for  use  on  the 
Canadian  side  and  that  when  the  whole of this  quantity  should  be  in  use  the 
company  would  furnish  additional power  on the  Canadian side which  was  not 

council  approving of it  is  attached. 
unleased or not in permaneIit use. A CO~JY oP the  agreement  with the order in 

4. I t   was  recited  in  the  agreement of the 9th January, 1905, that the pur- 

for  the  purpose of taking  over  the  agreement  and  assuming  the  obligations of 
chasers  were  to  form a joint  stock company under  the  Ontario compnuies act 

the purchaser. Accordingly  on the 13th January, 1905, the  Ontario & Minnesota 
Power Company, Limited,  was  incorporated by letters  patent  nnder  the  Ontario 
companies  act. A copy of the  letters  patent of incorporation is attached. Sub- 
sequently by letters  patent  dated  the 25th April, 1911, the  powers of the  company 
were  extended  and a colly of the  supplementtry  letters  patent is attnched. 

Backus  ;md  his  associates  to the company, the  transfer  was  approved  and  the 
5. The  agreement of the 9th January, 1905, having been transferred  by Mr. 

incorporIition of the  company for the  purposes of the  agreement of the  9th 
January, 1905, was  approved  by  order  in council of the 1st February, 1905. 

6. Coll:~terally  to the agreement of the  9th  January, 1905, Mr. Backus  had 

pletion of the  dam. This was a personal  agreement  not  included  in  the  terms of 
agreed to  erect a flour or  pulp mill, to  be completed in two  years  after the com- 

the agreement for the  purchase of the  water power and  lands,  and on the 20th 
November, 1906, it was  reduced  to  writing  and a bond conditioned  in  the  sum 
of $25,000 was  furnished by Mr. Backus a s  security  for the performance of this 
agreement. A copy o f  the  agreement  and bond is submitted. 
7. On the 20th July, 1905, the  Parliament of Canada passed an  act, 4 and 5 

Edward VII, chapter 39, authorizing  the  construction of works  in the Rainy 

including  the  provision  that  the  water  power  should be so developed that there 
River at or  near  Fort  Frances upon the  terms  and  conditions  set out in  the  act, 

should  not  be  “less of the  said power or electrical  energy  available for use  on 
the Canadian  side of the international  boundary  line  than on the  American  side, 
and  subject  to  the  provisions of this  act  such power or electrical  energy  shall 
be  delivered  on the Canadian  side as and when demanded.” 
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and  to authorize  the  export  thereof. A copy of the act is attached. 
The board of railway  con~n~issioners was authorized to flx the  price of power 

8. On the 19th of September, 1905, the  plans of the company’s  proposed works 
were  approved by order  in council of the Dominion Government ( a  copy of 
which is attached), upon conditions  protecting  navigation,  fishing  interests, etc. 

9. I t  will be observed that  the provisions as to export of power inserted in 
the  act  passed by the  Parliament of Canada  were  somewhat  different  from  those 
contained  in  the  agreement between the company and  the commissioner of 
Crown 1:lnds for  Ontario.  In  the  following  year, 1906, the Legislatnre of 
Ontario  passed  an  act,  chapter 132, of the  Statutes of 1906, by which  the  agree- 
ment of the  9th  January, 1905, was  varied  and  provisions  were  made as to 

the  Parliament of Canada,  except  that the Axing of the price  and  the  anthori- 
the  export of power in exactly  similar terms  to those  contained in the act  of 

zation of power were  reserved  to  the  lieutenant  governor  in council instead 
of to  the  board of railway commissioners. The  lands covered by the agreement 
were  also  varied,  and upon condition of certain  expenditure  being  made  the 
time  for completion  of the  works  was  extended  to the 1st of January, 1908. 

viously wrong. A copy of the act is attached. 
It will be observed that  the  marginal  note opposite  section 6 of the  act  is ob- 

10. On the  27th of January, 1909, an  order  in council was  passed by the 
lieutenant  governor of the  Province of Ontario  (copy  inclosed),  approving  cer- 
tain  changes  in the plans  which  had  originally been approved by the  Province in 
the  agreement of the  9th  January, 1905. 

11. The  time  for  the completion of the company’s works  was  extended by the 
following  acts of the Legislature of Ontario  up to the 1st January,  1910: 

7 Edward  VII,  chap. 23, sec. 33. 
8 Edward  VII, chap. 33, sec. 61. 
9 Edward  VII,  chap. 26, see. 12. 
12. On the 18th January, 7910, nn order  was  made by the  board of railway 

commissioners  for  Canada  authorizing  the  export of 6,000 electrical  horsepower 
to the United  States  under  the  provisions of the Domlnion act of 1905, and on 
the 2d of June, 1910, an  order in  council was  passed  by  the  lieutenant  governor 
of the Province of Ontario,  under the provisions of the  Ontario  act of 1908, 
authorizing  the  export of 6,000 horsepower to the United  States. 

electricity  and fluid exportation  act, 6 and 7 Edward  VI1  (Dominion),  chapter 
13. The  company  has also had  since the summer of 1910 a license  under the 

16, authorizing the export of  3,500 horsepower. 
To summarize  the company’s  position it will be seen that  by  virtue of the 

letters  patent  incorporating it, and  the  supplementary  letters  patent,  the com- 
pany has corpornte existence with power to develop hydranlic  and  electric 
power. By  its  agreement  with  the  Ontario  government, the former  owner of 
the water-power  lands on the Canadian side, 8 R  varied  by  the  statute of 1908, 
the company has  acquired a sufacient  title to the lands  necessary t o  carry on 
its operations upon the Canadian side, nnd by virtue of the Dominion legisla- 
tion of 1905 it has received  t,he permission  which was considered  necessary  in 

notwithstanding the poRsible obstrnction of navigation. It will of course  be 
order  to  entitle it to  construct  its  works in  international boundary  waters,  and 

observed that  the permission to so construct  its  works is upon terms  which pro- 
tect  the  navigation  interests  (see  conditions of order  in council of the  19th 
September,  1905). 

3 ~ T H  NOVEMBER, 191 2. 
GLYN OSLER. 

COPY OF AN ORDER I N  COUNCIT, APPROVED R Y  HIS HONOUR THE LIEUTENANT GOVERNOR 
THE 13TH DAY OF JANUARY, A, D. 1906. 

sioner of Crown  lands  with reference  to certain amendments which have been 
Upon the  consideration of the  annexed report of the honourable  the commis- 

suggested  to the contract  entered  into  between His Majesty  the Icing, ecting  by 
the  commissioner of Crown lands,  and E. W. Raclrus and his associates  regard- 
ing  the development of the water power at Fort  Frances,  in the district of 
Rainy River, the committee of council adv ie   t ha t  the accompanying  agreement 
embodying  said  amendments  and  in  other  respects to the same effect ns the  mid 
contract  bearing  date  the  9th  day of January, 1905, and  which  has been executed 
by the  commissioner on behalf of His  Majesty  the  King  and  by E. W. Eackus 
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on behalf Of himself and  his  associates  be  approved of by your  honour  and the 
execution  thereof by the  commissioner affirmed. 

Certified : 
S. LONSDALE CAPREOL, 

Clcrlz, Exccuticc Council. 

Contract, 9th day  January,  1905. 

This  indenture  made  in  triplicate  this  ninth  day of January, A. D. 1905, 
between His Majesty,  represented by the honourable  the  commissioner of Crown 
lands  for  the  Province of Ontario  (hereinafter  called  the  “government”) of 
the  flrst  part,  nnd  Edward  Wellington  Bnckus, of the  city of Minneapolis. in  the 
State of Minnesota,  lumberman,  and  those  associated  with  him  (hereinafter 
called the “ purchasers ”) of the second part. 

tional  boundary between the Province of Ontario,  in the Dominion of Canada, 
Whereas  the  Rainy  River, in  the  district of Rainy River,  forms the interna- 

and the State of Minnesota.  one of the  United  States of America,  whic,h  said 
river  in the neighborhood of the  town of Fort  Frances  forms a valuable  and 
extensive  water power. 

municipal council of the township of McIrvine  and the residents of the  said  town 
And whereas  the municipnl council of the  town of Fort  Frances  and the 

and  township  have n t  various  times  petitioned the Government  to develop or 
%pocure the  development of the  said  water power, SO that  the  same  might be 

tilized  for  municipal  purposes  and  for  mnnnfactnring  and  milling in the  said 
municipalities.  thereby  assisting  in  the development of the  said  municipalities 
and of the  surrounding  district. 

of such  lands  adjacent  to  the  said  river  and of such  lands  covered by the said 
And whereas  applcation  has been made by the  purchasers  for a grant  in  fee 

river :Ind  of such  privileges as   a re  necessary  to  enable  the  purchasers  to develop 

turing,  and  milling purposes. 
the said  wnter power and  to  render  the  same  available  for  municipal,  manufac- 

And wherens  the  said  water power c:in be  more  advantageously developed and 

dealing  with  it  as a whole  than by a n  independent development on the  Canadian 
more  power produced by works  embracing the entire  width of the  river  nnd 

side of the  internntionnl  boundary,  and  it is therefore  in the public interest  to 
adopt  such  plan of derelopment. 

water power  on the Minnesota side of the  international  boundary opposite the 
And whereas  the  purchasers  are the owners  in  fee  simple of the  lands  and 

said  town of Fort  Frances  and  are  desirous of obtaining  from  the  government 
of the Province of Ontario a grant  in fee of the lands  and power  on the  Cana- 
dian  side of the international  boundary  for the pnrpose of dereloping  the  water 
power  to  the  full  capacity of the  stream  from  side  to  side at high-water  mark 
and of utilizing  such  storage  facilities as may be available  for  maintaining a 

and  for  the  operation of pulp or paper  mills,  flour  and  grist mills, and  other 
large amount of power on the Cnnadinn  side of the river  for  municipal  purposes 

manufacturing  establishments. 
And  whereas it is necessary  in  order  to  carry  out  such n scheme of develop 

the  outlet of Lake  Namakan, at or nenr  Kettle  Falls, on the international 
ment  that the purchasers  should  be  permitted  to  construct a storage  dam at 

boundary,  and  set  aside sufficient lands  for  the  construction  and  maintenance 
of the  said  dam,  and  that they should also, if necessilry, be  in a position to 

Lake,  under  conditions  satisfactory  to  the Government by the  construction of 
create  storage  reservoirs on Upper and  Lower  hfaniton  Lake  and  Big  Turtle 

regular  and  uniform flow of water  over the falls a t  Fort EYances, by reinforcing 
the necessary  dnms  for  that purpose. with  the view of maintaining a inore 

the waters of Rainy  Lake. 
And whereas,  the  construction of the  said  dams  and  the  maintenance of the ’ 

waters of Rainy  Lake a t  a higher level during  the  low-water  period will be - 
of greater  advantage  to  navigation. 

And whereas it is expedient  and  desirable in the interest of the  town of 
Fort  Frances, of the  said  township of McIrvine,  and of the public generally,  that 

agreement  be  entered  into  to  that  end upon the  terms  and  subject  to  the con- 
the  said  water power be speedily  developed to  its  full  capacity  and  that  an 

dittons  and  stipulations  herein  contained. 

the provisions of the  Ontario companies’ act  for  the  purpose of acquiring  the 
And whereas the purchasers  intend  to  form a joint-stock company under 
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said lands  and  water power, and of taking  over  and  acquiring this agreement 
and  all  the benefits and  advantages  appertaining  thereto,  and of assuming the 
obligations  hereby  incurred by the  purchasers, and of carrying on the develop- 
ment  and  operation of the  said  water powers. 

purchasers  and  the  Government as follows, thilt is to  say: 
Now this indenture  witnesseth,  that  it is hereby  agreed by and  between  the 

lowing  lands  and  lands covered by water, being all and  singular  those  certain 
1. The Government  agrees  to  sell  and  the  purchasers  agree to  buy  the  fol- 

parcels or tracts of lands  and  premises  situate,  lying,  and  being in the  town of 

covered by  the  waters of the  Rainy  River  shown  and set out in the  plan  and 
Fort  Frances  and  adjacent  thereto,  and being composed of the  lands  and  lands 

description  hereunto nttnchtrd, hearing  the  signrttnre of the commission of 
Crown  lands for Ontario,  which  said plan and  description  are hereby made 
part of this  agreement,  the  lands in question  being colored red on the  said 
plan,  together  with  the  lands or lands covered by  water  heretofore conveyed 
by the town of Fort IWnuces to His Majesty  the  King,  for the pnrposes of this 
agreement,  together  with  all  water  powers and privileges,  and  all  rights, ease- 
ments,  and  appurtenances  thereto belonging or  appertaining, for and  in con- 
sideration of the  sum of flre thousand  dollars ($5,W0.00) of lawful money of 
Canada,  payable  in  cash on the  execution  and  delivery of this agreement,  and 
in  further  consideration of the covenants and requirements  hereinafter  contained 
and of the special agreement  to  supply power or  electrjcal  energy  to  the  town 
of Fort  Frances  and  the  township of McIrvine, :IS hereinafter  set.out,  to  such 
extent  as the said  town  or  township  may  require. 

2. The purchasers  corennnt  and  agree  to  construct a  darn, conduit, or such i; 
other  works on or  near  the  said  river  at  Fort  Frances,  in  accordance  with the 
plans  hereto  attached, sufficient to develope  power to the full  capacity of said 
river  (including  any  increased  capacity of wid river by reason of the con- 
struction of storage  dams  or  works),  according  to  the  plans  hereto  attached, 
approved of by the  lieutenant  governor in  council, and  which  are  hereby  made 
a part of this contract,  such  dam  to be built of solid masonry or concrete, and 
to be of such  character  and of such  dimensions a s  will make the same  amply 
strong  and safe for the  purposes  intended  and  such  works will be of such  design 
as will  fully  provide for snfbcient  waste  weirs  to  obviate  danger  in  time of 
floods or freshets. The dams,  head  gates,  waste  weirs,  and  works in  connection 
therewith  or  incidental  thereto, shall not  he proceeded with  nnless  and  until 
the plans,  drawings,  and speciflcntions for the same  shall  have been submitted 
to and  approved of by the  lieutenant  governor  in council, which  said  plans, 
drawings,  and specifications shall show the  precise  site  and  location of the  said 
work : 

Provided,  however, that  notwithstanding  anything hereinbefore conttlined, and 
notwithstanding the approval of the  phn  hereto  attached,  the  wnters of Rainy 
River  shnll  not  nt nny time be rnised  to :I higher level thnn  may be authorized 
by the  Government,  and  the  height of water  to be mnintnined  in  the said 
lake  and  the  use or notwse oS the  flash  hoards as shown on said  plans  shall 
nt all  times  be  snbject  to such control  and  direction by the  Government as 

teetion of property. 
i n  the opinion of the  Ooven~ment nt;Iy  be nweswtlry to ensure  safety  and  pro- 

3. All power  houses  and  bnildit~g  machinery irnd appliances  necessary for 
developing the  total power capable of tlevelopment on the  Canadian  side of 
the snid river,  in  accordnnce  with Enid plans,  shall  be  erected as  fttst as 

boundary, provided thtlt  the plans and 1oc:ttion of such power houses  shall be 
required for use rlnd m:~int:~ined on the Canildian side of the  international 

subject  to  the  npproml of the  lieutenant,  governor in  council. 
4. The  purchasers coveitant and :tgree to commence the said dntn and  other 

works  forthwith  nfter  the  approval of the  plsns,  drawings,  and specifications 

works  in  accordance  with said plans,  drawings, and ~peciflcntions by the firat 
by the  lientennnt  governor  in council, and to fully complete the said dam  and 

day of J:rnuary, 7007, :tnd t o  develop and  render av:tiIable for  the  use on the 
Clen:rdian side of the  river, by the  said  date.  the  total :Imonnt of horsepower 
to be  capable of development, in nccordnnCe with  said  plans, a t  the  said  point 

tenance of storage  dams or worlrs) as provided  in ptrragraph  two  hereof. 
(including incretlse in  such  power by reason of the  construction  and  main- 

the  sum of Afty thousand  dollars ($50,000.00) within  the  nine  months  from 
And the  purchasers  further  covenant trnd agree  to  expend upon such  works 

the  date  hereof, a s  above provided, then this agreement  shall  be  null  and 
void, and  all the money paid by the  purchasers  shall  be  forfeited. 
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The  purchasers  covenant  and  agree  that  they will from  and  after  the  said 
first day of January, 1907, deliver power to  the  said  town of Fort  Frances 
and  to tbp township of McIrvine, by the  method A, €3, or C, hereinafter de- 
scribed. B the election of such  municipalities,  or  either of them,  for  municipal 
purposes  and  for  public  utilities,  but  not  for  conmercial  purposes,  which  said 
power  shall  be  kept  constantly  in  operation and tlvailable twenty-four  hours 
each  day  (save  and  except  such  time 11s nrtly be  necessary  to  replace  machinery 
or for  repairs),  and  the corpor:rtiou shall have  the  right  to  elect to take the 
power or any  portion of it ( A )  by cable  or  belt or other  means of conveying 
the  same  direct  from  the power house of the  purchasers; (B)  by  waves of 
electrical  energy  delivered on the wires of the  said  corporation at  the  said 
power  house; or (C)  by electrical  energy  delivered  to  the  premises of the 
corporations, or to  such  other  premises as the  corporations  may  specify, the 

chasers. The  corporations  shall  be entitled  to take such portion or portions 
same  to be  delivered  within  three nriles from the power h o u d  of the  pur- 

of the said power as the corporations  may  desire by any of the methods of 
delivery  above  mentioned, rind for  such  purpose  the  purchasers  shall  instal 
a11 water wheels, electrical  and  other  machinery,  shafting, motors,  connection8 
and appliances,  with  other  attachments  necessary  to  deliver  the said power 

the corporation or the public users nlay be required  to  furnish the  electrical 
aw required by either or  all of the methods above  mentioned, excepting  that 

motors  for  propelling  the  machinery on or within  their  own  premises,  and 
the said power shall be supplied  to the said mullicipal corporations  for the 
purposes  aforesaid a t  a specially favor:xble rate,  which  shall  not  in  any  event 
exceed twelve  dollars ($12.00) per  horsepower  per  annum  where the same 
is taken  under  method A, or fourteen  dollars ($14.00) per horsepower  per 
rtnnum where  the  same is taken  under  n~ethod €3. In  the event of the said 
corporations  requiring  the  said power or Any portion thereof to be delivered 
under method C, the purchasers  may  charge, ill addition  to  the  rate fixed for 

as herein  provided,  to cover the  extra  expense only necessarily  incurred in 
delivery by method B, such  sum as may be mutually  agreed upon or determined, 

or any  portion  thereof a t   the  power house of the  purchasers,  the  said  corpora- 
such  distribution.  In  the  event of the  said  corporations  taking  such power 

tions  shall  have  the  right of entering upon the  lands  and  premises of the 
purchasers  for  the  purpose of erecting rtl1 necessary connections, belts, cables, 
poles, or  wires,  or  other  means of conveying or  carrying said power, and  for 
the  purpose of repairing,  maintaining, or operating  same  from  time  to  time,  and 
for  all  other  purposes  necessary to satisf:xtorily  procure  the  delivery of such 
power,  and  for  such  purposes  to  enter  the purcl1:lsers’ power  house  and  premises 
a s  occasion may  require,  and no extra  charge  for  rent  shall  be  payable by the 
said municipalities for the use and occulmnry of the lands m d  prenlises of 

municipalities  for the transmission arid distribution of the  said power. 
the  purchasers  required  for all poles or  other  structures  or  works of the 

said  municipalities  in  less  quantities  than fifty  horsepower :lt any one time, or 
Provided,  that  the  purchasers  shall  not  be  required  to deliver power to  the 

by any  one of the above-mentioned  methods. 

any  time deem the  prices  demanded by the  purchasers excessive or more than 
Provided  further,  and  it is specially  agreed  that  should  the  corporations a t  

sufilcient to  allow the purchasers a f:lir profit. and  in  the  event of the corpora- 

prices or as to  nny  other  matter  arising  in  respect  to  the  carrying  out of these 
tions or either of them  being  unable  to  agree  with  the purch:1sers :IS to  such 

may  settle  and  determine  the  same,  and his Andings shnl l  be finnl and  binding 
presents,  the  same  may  be  referred  to  the lieutcnrrnt governor in  council, who 

upon a e  parties  in  the  same  manner and to the  extent as if it  were  included 
in  and a part of this agreement. 

Provided, however, that  such  prices  and  conditions as may  be  determined or 

before  being  subject to rendjustment. 
agreed upon from  time to time shnll remrlin in  force for n t  least five years 

three  months’  notice in writing of the amounts of power required nnd of the 
Provided  also,  that  the  corporations  shall  in all cases  give the purchasers 

method of Ctelivery by which it is desired  the  same  shall  be  delivered. 

or  rent  and  distribute  to  any  person, Arm. company, or corporation  making 
6. The  purchasers  further  covenant  and  agree thnt they will nt n l l  times sell 

application  therefor,  any power or energy  reserved  for ‘use on the Canadian 
side of Rainy  Rirer  and  not  already  in use, at such  prices  and on such condi- 
tions as may be agreed upon  between the  parties, or in  case of disagreement 
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at such  prices  and on such  conditions as  may be Axed by the  lieutenant gov- 
ernor  in council, and the purchasers  shall  provide  and  maintain  all such 
generators  and  transmitters,  machinery,  and  appliances as may  be  rauisite  for 

to  in  paragraph five hereof, and  shall afford to  parties  buying or renting  power 
the delivery of such power or  energy by any of the  methods A, B, or C referred 

or energy  from  them  all  reasonable  and  necessary  access  to  their  buildings, 
lands,  and  premises for the purpose of erectin,g and  maintaining  wires,  cables, 
or other  means of carrying or conveying such  power or energy,  and shall erect 
such poles, wires,  and  other  appliances a s  may  be  hecessary for the  distribu- 
tion of power by the method C,  provideil that  the purchasers  shall  not  be 
obliged to  erect  new  appliances,  or  to  extend their appliances, for the purposes 
of delivering power by the  method C to  any  party  declining  to  accept  and pay 
for  at  least  one  hundred  horsepower,  or  declining  to  furnish, if required,  rea- 
sonable  security for the  payment of the  purchase  price or rent  for  such  horse- 
power  for  such  period as may  be  necessary  to recoup the  purchasers’  outlay 
in  providing  such  appliances,  the  method of distribution of such  power  and the 
appliances  to be used to he subject  to the approval of the lieutenant  governor 

across  which  such power is to be carried  to  be  subject to the  approval of the 
in council, and the streets,  squares,  lanes. or other  public  plnces  along or 

municipal council of the town of Fort  Frances  or of the  township of XlcIrvine, 
as the  case  may be. 

Provided,  that  parties  requiring power from  the  purchasers shall gire them 
three  months’  notice in wwiting of the amount of power reqnired  and of the 
method of delivery by which it is desired the snme  shall  be  delivered 

the maximum  prices  herein provided  for delivery of power to the said munici- 
7. It is further  agreed by and between the  parties  hereto that the Axing of 

palities of Fort  Frances  and  McIrrine  forms a part of the  consideration  for this 
agreement,  and  for  the  transfer of the  said  lands, power, and privileges, and 
that  the same  shall  not be used to  the  prejudice of the  purchasers  in  any refer- 
ence  to  the  lieutenant  governor  in council to  establish the price a t  which power 
shall  be sold to  other  consumers,  but  the  lieutenant  governor  in council shall 
be at liberty  to Ax said prices a t  such fignres a s  to  him  may seem just  and 
proper. 

8. It is further  covenanted  and ngreed that  they  will at  all  times  retnin  and 
reserve for use on the Canadian  side of the  international  boundnry  line  four 
thousmd  horsepower.  and  will  render  the  same  permanently  available  for  use 
on the  Cnnadian side. Provided  further,  that  when  and as soon as   the said 
four  thousand  horsepower so reserved  shall  be  leased or in  permanent uw, 
the  purchasers will lease to  any  person, firm, or company on the  Cnnadian  side 
of the  snid  boundary  line  any  further power which  may  be  reqnired  on  the 
Canadian side and which may be unleased or not in gerllrauent use. 

9. The  pnrchasers  further  covenant  and  agree that in  leasing,  selling, or other- 
wise  parting  with  such power, or any  portion  thereof.  they will provide by 
contract  therefor  that  such power so leased, sold, or  parted  with,  or  any Dart 
thereof.  shall  not  be  fnrmed out or sold or leased nt any  greater  price Or 

not sell or otherwise  dispose of the said power in  any  way  that would deprive 
remunerntion  actually  paid  therefor  to  the  purchasers,  and the purchnsers Shall 

the public of the benefit of the prices  to  be Axed or  determined 219 herein 
provided. 
10. The purchasers  further  covenant  and  agree tha t  in no case  shall leaserg 

or users of power or energy on the Canadian  side of the  international  honndnry 
line be charged  higher  rates or be  subject  to  more  onerous  conditions  than Users 
or lessees of like amount of power  on the Minnesota side. 

11. The  purchasers  covenant  and  ngree  that they will  keep  their  work Con- 
stantly in operation, so as to render power leased or sold by them  available to 
the purchasers or lessees for twenty-four hours each day (sare and except such 
time a s  may be necessary  to rep1:rce machinery  and for repairs). 

12. The  purchasers  shall  hare  the  right  to  construct :I storage  dnm  nt Or 
near  Kettle  Falls  at the outlet of Lake Namalran, and  also  at the outlet of 
Lower  Manitou  Lake nnd of Big  Turtle  Lake,  subject  to  such yegulatioIls and 
conditions as   may be imposed by the  lieutenant goorernor in council, and  may 

as nscertained by a n  oflicer appointed by the Government, and maintrlin them 
raise  the  water of the said  lakes  to a point not  higher  than the high-wnter  mnrk 

at such  point, rind the  Government  agrees  to  lease to the said pUrChaSerS in 
perpetuity a t  a rental of one dollar per annum  such an area of lnnd  IS may  be 

ing  the  said  storage  dam  and  other  necessary  works or structures  in COnlleCtiOn 
found  necessary a t  or near  the  said  Kettle  Falls for the  purpose Of Construct- 

therewith. 
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Provided,  that if i t  should be made  to  appear  to  the  attisfaction of the 

lieutellant  governor  in council that  there  is a bona fide  and  substantial  demand 
for  power  in  the neighborhood of the  said  Kettle l"s which  might  be  supplied 
therefrom,  the  purchasers, upon  being required  to  do so by the  lieutenant 
governor  in council, shall, by works  constructed  and  water  wheels  and  other 
necessary  machinery  and  appliances  installed on the C:matlian side of the 
international  boundary line,  develop the  water power at  the  said f t l h  to the 
full  extent  to  which  the  same  may be developed  on the  Canadian  side of the 
international  boundary  line, a s  determined by the  Government  engineer  to  be 
appointed  for  such  purpose,  or  to  such  smaller  extent a s  may be directed,  and 
within  such  time as may be specified by the  lieutenant  governor  in council. 
The  height of water  to be maintained  in  the said lakes  shall at  all  times  be 
subject  to  the  control of the  lieutenant  governor  in council. 

Provided  further,  that if the purchasers  shnll at  any  time  develop II water 
power a t  Kettle  Falls,  the  total  amount of power so developed  on the  Canadian 
side  shall be retained  for  use on the  Canadian  side  and  shall  not at any  time be 
diverted  or used elsewhere,  and all the  terms  and  conditions  herein  contained 
with  reference  to power at  Fort  Frances  shall apply to the said power at   Kettle 
Falls,  save nnd except  the  conditions a s  to  supplying power to  the  town of Fort 

chasers :IS to the storage of waters  in  the  upper :tnd lower Mnnitou T,ake and 
Frances and the township of McIrvinc,  provided that  the rights of the pur- 
Big  Turtle  Lake  shall  not  include  any  rights in or to the water  powers  at  or 
neur the respective  outlets  thereof  or at or  near  the  site  or  sites of any  dam or 
dams Constructed by the  purchasers,  but  the  Government  shall  be  free  to  deal 
with  such  water  powers as occasion may  require,  reserving  to  the  purch:lsers 
the right of storing the waters of the said  lake  subject  to  such  conditions  and 
regulations :IS to  the  Government  may seem necessary  and  proper. 

I'rovitled, however,  that if the purchasers  are of opinion  that  there is not a 
bona fide and  substantial  demand  for  power  in the neighborhood of the said 
Kettle  Falls,  they  may  decline  to develop the water power, in  accordance  with 
the  provisions of this section, and on their so declining,  the  lieutenant  governor 

in, to, and of the said Kettle  Falls  or the lands  adjacent  thereto  and all 
in council shall have the power to  determine 1111 their  right,  title,  and  interest 

their  rights  and  privileges  thereto  herein  set  forth,  and  may  lease  the  said 
power at  Kettle Falls to  any  other  person  or company or  dispose of it as may 

operate  as n forfeiture of any of their  rights,  privileges, o i  franchises  granted 
seem  best, and  that  the  default of the purchasers  under this section shall  not 

under  the  other  clauses of this agreement 
13. It is further  covenanted  and  agreed  that  any  matters of dispute  not 

ties of Port Frances and McIrvine, or between the purchasers and lessees or 
herein  specially  provided  for between the  purchasers  and  the  said  municipali- 

purchasers  from  them of water  power,  shall be subject  to  the  determination 
and  direction of the lieutenant  governor  in council. 
* 14. It is further  understood  and  agreed  that this agreement  and  the  sale 

to the purchasers is made  subject  not only to the terms  hereinbefore specified, 
but  subject  also  to  the  following  terms  and  conditions: 

a s  to n:trig:ltion on the  said  river  or  rivers  and  the  said  lakes,  and  to the 
( a )  All the  rights of the Dominion of Canada  or the Province of Ontario 

improvement  thereof by the  construction of a lock or  canal,  or  locks  or  canals, 

of Canada  or of the  Province of Ontario  shall  have  full power to  enter upon 
or  otherwise,  are  reserved  and  excepted,  and the Government of the Dominion 

lock, dam,  or  other  work  or  works  necessary  or  desirable  for the maintenance 
the  said 1:tnd nnd premises  and  to  construct,  maintain, or repair  any  canal, 

and  improvement of navigation upon the  waters  affected  thereby,  without  let 
or  hindrance,  and  without compensation. 

timber  ilown  the said river, or rivers  and lalres, for  which  purposes  slides or 
( h )  The right of timber  owners  and  others is reserved to float  logs  and 

other  necessary  works, acocording to  the  plans  approved by the Government, are 
to be constructed by the purchasers. 

( e )  The purcllasers shall construct  proper  fishways if required by the 
proper  authorities. 

15. The pnrch:lsers  covenant  with the Go.vernmf?nt that  they will not :It any 
time  or  any p1,lnce deposit,  empty,  run, or turn  into,  or  permit to be placed. 
deposited,  emptied,  run,  or  turned  into,  the  said  river  or  rivers,  or  the  said 
lakes,  sny  sawdust,  chemicals,  refuse,  or  matter of any  kind  which  may  have 
the effect of polluting  the said waters  or of destroying,  harming,  or  driving 
away  the fish therein. 

88742-13-8 
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16. The  Governn~cnt  agrees  that as soon as the said tl;rm at   Fort   Ihincos  is  
completed nnd i:; i u  readiness  for  water  wheels  for one-half of the  total 

hereinbefore provided, :L patent  from  the Crown shall  issue to the  purchasers 
quantity of power avi1il;lble for use 011 the C8n;ldi;ln side of the  river, as 

of the said lands aud of the said power, subject  to the forfeiture  or  breach 
of any of the conditions hercilr contairied. 

leges mentioned  in  this  agreement are confined solely to lands,  rights,  and 
17. It is distinctly  understood  and :rgreed that  the  lands,  rights, ant1 privi- 

privileges the property of the Crown in  Ontario  under the control  :~nd  adminis- 
tration of the  Government of Ontario,  and  that no permission is given  hereby 
to the purchasers to ovwflow or  cause  to be overflowed lands  not  the  property 
of the  Crown  in  Ontario :urd not  under the control  and  adniinistration of the 
said  Government,  and if damage is done by the  erection of any dtrm or the 
construction of any works  uuder this agreement no recourse  shall  be  had 
against  the  Government  in  respect  thereof. 

18. The  joint-stock  company  to  be  incorporated by the pnrchasers shall be 
composed of such persons and shall have  such a n  anlount of capital  stock  and 
such  proportion  paid 1111 as shall be satisfactory  to the Governnlent. It shall 

herein by the  pnrchasers,  znd  the  Government shnll  accept  its personal liability 
assutile :dl liabilities  and  engagemeuts  which are  assumed and  entered  into 

instead of that of the  purch:iscrs ill : ) I 1  I w l w t s ,  except  the  :lgreenrrnt  to  expend 
the first  fifty  thousand  dollars ($50,000.00) :IS hereinbefore  set  out,  and  except 
a s  aforesaid  the  purch:+sers’  liability  shall  cease  and  determine  when  such 
liabilities :rnd engagenlcmts hare  beeu assunred by such  joint-stock company. 
It is understood  and  agreetl tlrat tlrc. 1)i1rdl;lwr,.: sllxll gi1-e to Cnnadi:ln lines 
of railway  and  steamboats  the  preference  in  the  carriage of all goods and 
articles  produced by them on the  Cunadian  side of the  said  iuternational 
boundary  line at swh rates  not  higller  than  those  charged by other  lines  or 
stenmbo;1ts from  or  between  the s:Inle point or points. 

19. It is furtller  understood  and  agreed  that  nothing  herein  contained  shall 
affect  the  rights of tile i1ll~nbit;llIts of l-he t o w n  of Fort  Fr;lnces,  or  the  town- 
ship of ACcIrri~re, or  of the  pMic  to fr(be access to the  shore ;1nd mnters of the 
said  Rainy  River  and  Rainy  Lake  and  the  use of the  said  waters  for  municipal 
and  domestic  purposes,  and  that  the  purchasers shall not  interfere  with  any 
street  or  streets now open  or  that ~uay  hereafter be opened to  the  said  river, 

be erected  for  the  purposes of nnvjgxtion, but  excepting, however, from  opera- 
nor  with  any  wharves,  docks,  or  other  structures now erected  or  hereafter  to 

tion of this  clxuse  the  construction o f  such bniltlings : r u t 1  works ;IS :we ;Iuthor- 
ized under  the  terms  hereof. 

20. I t  is further  understood  and  agreed  that  failure on the  part of the  pur- 
chasers  to  carry  out or comply with  any of the  conditions  herein  contained  or 

made  hereunder,  after  due  notice given and  after :i reasonable  time has been 
any  order o r  direction of the  GOve~llnient or the  lieutenant  governor  in council 

given  within  which the purchasers may comply with  the  conditions  in  respect 
of which  such  default has  been mxde, shall  cause a forfeiture of the  lands, 
rights,  and  privileges  in this agreement mentioned, but  the  Gowrnment  may, 
a t  its option,  require the payment of a penalty  not  exceediug 0110 hundred  dol- 
lars ($100.00) per  diem  while the default h:ts continued. 

21. This  agreement  shall  bc  binding not only upon the p:rrties hereto  but 
upon their heirs,  executors,  administrators, successors, and assigns. 

hand :md seal,  and the parties of the second part  have  hereunto  set their hands 
I n  witness whereof the commissioner of Crown  lands  has  hereunto  set his 

and seals. 
( Sgd.) A. C .  MACRAY. 
( Sgd.) EDWARD WELLINGTON ::ACKUS. [SEAL,] 

Signed, sealed,  and  delivered  in  the  presence of- 
( Sgd. ) GEO. T’?. YATES. [SEAL.] 

[I.. S.-”Wm. Mortimcr (!lark. F. E. Latchford, trttorncy genrml.1 

PROVINCE OF ONTARIO. 

Edward  the  Seventh, by the grace of God, of the  United Kingdom of Great 
Britain  and  Ireland, and of the  British  Dominions beyond the  Seas,  King, 
Defender of the  Faith,  Emperor of India. 

To all to whom these  presents shall come,  greeting: 

therein  mentioned the lieutenant  governor of our Province of Ontario in coun- 
. Whereas, the Ontario companies’ act  provides that with  the  exceptions 
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C i l  may by letters IXltellt under  the  great seal create  aud  constitute bodies 
CorPOrate and Politic for  any of the purposes or objects  to  which  the  legislative 
authority of the  Legislature of Ontario  extends, 

And where:w by their  petition  in  that  behalf the persons  herein  mentioned 
have  prayed  for I I  charter  constituting  them :I body corporate a d  politic  for 
the  due  carrying  out of the undertnlring  hereinafter  set  forth, 

governor  in CollnCil that  the  said  persous  have complied with the conditions 
And whereas  it  has been made  to  appear  to  the  sntisfaction of our lieutenant 

precedent  to the grant of the  desired  charter  and  that  the  said  undertaking is 
within  the scope of the  said  act, 

Of Our  Province of Ontario  and  under  the  authority of the  hereinbefore  in  part 
NOW therefore  know  ye  that by and  with  the  advice of the  Executive Council 

recited  stntute  and of :Illy other  power or :Inthority  whutsoever  in 11s vested 
in  this  behalf  we do by these  our Roy:11 Letters  Patent,  create  and  constitute 
the  persons  hereinafter 11:1n~etl. that is to wy, ICdwilrcl Wellington  Backus of the 

America,  lumberman ; Alexmder AIcRenzie, bookkeeper ; William Hollywood 
City Of Minneapolis, in the State of Minnesota,  one of the  United States of 

Templeton,  gentleman ; George Franklin McB‘arland, law  student,  and  Robert 
Alexander  Grxnt,  barrister : I t  law, a11 of the  city of Toronto,  in  the  county of 
York, and  Province of Ontario,  and  any  others  who  have become subscribers  to 
the  memorandum of agreement of the company, and  their  successors, respec- 
tively, a corporation  for  the  purposes nnd objects following, that is to  say: 

develop  water  powers  and  other  powers  for  the produc,tion of electricity,  and 
( a )  TO acquire  by  lease,  purchase or otherwise,  and  to  mnintain,  utilize  and 

of electric,  pneumqtic,  hydraulic  and  other power or force  for  any  purpose  for 

purchase or otherwise  and  to  maintain  and  operate  works  and  appliances for 
which  e1a:tricity or power can be  usetl; ( b )  To  cv,nstruct or xcquire by lease, 

the  production of electricity,  and of electric, pneumtttic, hydraulic,  or  other 
power or force,  and  lines of wires, poles, tunnels,  conduits,  conductors,  meters, 
devices, works, and  appliances for the sale,  distribution,  deliwry,  and  trans- 
mission, under or above  ground of electricity  and  electric,  pneumatic,  hydraulic, 
or other power or force,  and  therewith  to convey, conduct,  furnish or receive 
such  electricity,  current, power or force,  to or from  any company or companies 
at any  place  through,  over or under  any  lands  or  waters; ( e )  To acquire by 
lease,  purchase or otherwise,  electricity,  electric,  pneumatic,  hydraulic, or other 
current, power or force,  and  to  store, use; supply,  furnish,  distribute, sell,  lease, 
or otherwise  dispose of the same as well ;IS electricity,  current, power, or  force 
produced by the company ; ( d )  To  construct or acquire by lease, purchase or 
otherwise,  and  to  operate in connection with  the  works,  lines  and  business of 
the  company  and  for  the  purposes  thereof  lines of telegraph or telephone, or 
other works xnd means of c o ~ ~ n ~ r ~ ~ u i c ; ~ t i o ~ i ;  ( e )  T o  aid by w:~y of bouus, loan, 
guarantee  or  otherwise,  any  industry or enterprise  using or agreeing to use 
power supplied by the company or supplying or agreeing  to  supply power to 

power  to  carry on any  such  industry or enterprise,  and  the bonds, debentures or 
the company, and  to  acquire  stock  in  any  corportttion  carrying on or h:lving 

other  securities or obligations of any  such  corporation  and to act as agent or 
manager of any  such  industry,  enterprist?, or corporation; (1) To sell, lease, 

company; ( 8 )  To enter  into,  perform  and  carry  out  any  agreement  with  any 
or otherwise dispose of from time to time any  of the assets or property of the 

power company authorized to do or  perform or exercise  any of the  powers 
conferred upon the comp:rny for the p1irChase by :llltl sale ant1 transfer  to the 
company of the whole or par t  of the  rights, powers, franchises,  assets,  property, 
business,  and  undertakings of such  other company and  for  the  assumption  and 
payment by the company of the whole or parts of the  contracts,  obligations  and 
liabilities of such  other  company; proviclMl always,  that  such  agreement  shall 
not be entered  into  unless  the  same be approved of by the  votes of two-thirds 
of the shareholders of the company present or represented  by  proxy at a special 
general  meeting  called for considering the same,  and  further  provided  that  the 
rights of bondholders, or other  creditors of such  other company and of all 
persons  having  any  claims or demands  against  such company or any lien, 
charge or security upon any of its i?roperties or assets  shall  not  be  preju- 
diced by said  agreement or by the  carrying  out  thereof  but  shall  remain 
and be enforced as if such agreement had not been made; ( I L )  To issue as 
paid  up  and  non-assessable  stock  ?,hares  in  the company as consideration 
for any  such  purchase or in  payment of any  contract,  franchise,  property, 

it or which it may  acquire or to engineers or contractors or for rights of way, 
undertaking,  privilege,  right or power which  may  be  assigned or transferred  to 

material,  plant,  buildings  or  lands, or the  construction or equipment, of the 
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works or any  part  thereof, or for  services  rendered  in  placing or assisting  to 
place or guaranteeing  the  placing of any of the  shares or other  securities of the 
company o r  in or about  the  promotion of the conl1t:lny or the  conduct of its 
business;  and (i) to  acquire,  purchase,  take,  and hold all the  rights, ])ewers, 
and privileges, fr:lwhises, benetits, n:rters ~)owers,  contracts or other property 
under a certain  agreement  bearing  date  the  ninth clay  of January, A. D. 1905, 
between  His Lla.jcsty the King. rel~rrsPutct1 by the  honourable  the commissioner 
of Crown lands  for  the  Province of Ontario of the  one  part, m d  the  said 
Edward  Wellington  Backus  and his associates of the  other  part  and  to  assnme 
the obligations, liabilities,  conditions,  and  undertaking by the  said  agreement 
assumed by the  said  Edward  Wellington  Backus,  the  corporate  name of the 
comp:my to be The  Ontario  and  Jlinnesota  Power Comp:my, Limited. The 
share  capital of the company to be t,hree million dollars,  divided  into  thirty 
thous:tnd shares of one  hundred  dollars  each;  the  head office  of the company 
to  be a t  the said city of Toronto,  and  the  provisional  directors of the  company 
to  be  Edward  Wellington  Backus,  Robert  Alexander  Grant  and  Alcsander hfc- 
Kenzie, hereinafter  mentioned. 

and  the  great  seal of our  Province of Ontnrio  to be hercunto affixed. 
In  testimony whereof we  have cnusecl these o w  letters  to be made  patent 

ernor of our  Province of Ontario, a t  onr (;orernmelit house  in  our  city of 
Witness: His honour Willi:Im Mortinier  Clark, &e., kc., &e., lieutenant gov- 

Toronto,  in our said  Province,  this  t,hirteenth day of January,  in  the  year of 
our Lord one  thous:tnd nine  hundred  and five, and  in  the  fourth  year of our 
reign. 

By cormnand : 

As.uistunt  Provincial  Sccretary. 
THOMAS MUI.VEY, 

[Ipirst indorwmtmt.1 

and  Minnesota  Power Company,  Limitetl,  received Nor. 2, 1910. Central office. 
Letters  patent  under  the Ontclrio companies’ act  incorporating  the  Ontario 

Recorded  this 8th day of February, A. D. 1905, as Number 68. 

[Srcond indor s~mcn t . ]  

PROVINCIAL REGISTRAR’S OFFICE, 
Toronto, May  16th, A.  D .  1910. 

I hereby  certify  the  within  to be a true  and  faithful copy of the  record of 
the  original  letters  patent as entered  in  liber 82 a s  Number 68. 

JOHN 1%. USSHER, 
DeputU Registrar o f  the P r o G i t m  of Ontario. 

[.T. M .  Glbson. (Seal.)  “ J. S. Foy,” Attorney General.] 

PROVINCE OB ONTARIO. 

George the  Fifth. by the  grace of God, of the Kingdom of Great  Britain  and 
Ireland  and of the Liritish dominions beyond the  seas,  King,  defender of the 
faith,  Emperor of India. 

To all to whom  thcse  presents  shall come, grccting: 

council may  from  time  to  time  direct the issue of supplementary  letters  patent 

and 
to a corporation  embracing  any or all of the matters  in the said  act  set  forth; 

Whereas  by  its  petition  in  that  behalf  the  Ontario  and  Minnesota  Power 
Company, Limited, has prayed  for  supplementary  letters  patent for the pur- 
pose of extending the powers of the said company ; and 

Whereas it has been made  to  appear that the said  company  has complied 

patent : 
with the conditions  precedent to the  grant of the desired  supplementary  let,ters 

Now therefore know ye  that  under  the  authority of the  hereinbefore  in  part 

in this  behalf. 
recited  statute  and of any  other  power or authority  whatsoever  in  us  vested 

* Whereas  the  Ontario  companies  act  enacts  that  the  lieutenant  governor  in 
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We  do by this our royal  supplementary  letters  patent  extend  the  powers of . the Ontario  and Minnesota Power  Company,  Limited, a s  follows: ( a )  TO carry 
on business as  manufacturers of any and all  kinds of manuf;uctured products 
Or articles in the  manufacture of which  hydraulic or electric power can  be 

Paper mills; (C) to carry on the  business of m:lnufacturers of rund dexlers in 
used ; ( 6 )  to construct, build,  bug, lease, acquire, or operate pulp mills  and 

wood, wood pulp,  pulp and 1)aper of :tll kinds,  raw  materials of all kinds 
used or which  may be used in the  mnnufacture or treatment of pulp or paper, 
articles  and  products of all  kinds mtude from or in  the  course of the  manu- 
facture of pulp  and  paper, or in  the  mnnufacture of which  pulp or paper are  
or  may be used, or which n ~ a y  be conveniently manufactured in  connection with 
the  operation of any  pulp or gager  mill; ( I [ )  to ;Icquire by ,purchase,  lease, 
license, or  otherwise  from  the  Crown,  corporations, or individuals  and  to hold, 
Sell, assign,  lease, license, or  otherwise tlispose of trees,  timber, and wood of 
every  description,  mill  sites,  timber  limits, :mtl lands upon which  trees,  timber, 

timber, or pulp wood, and to  ncqnire ant1 hold timber  licenses  granted by the 
or pulp wood may  be  growing,  timber  liccnses  ;ind  the  right to cut :Iny trees, 

Crown; ( e )  to  carry on the  business of manufacturers of timber, logs, pulp 

ber, and to  carry on lumbering  operations,  either  for  the company or  for others, 
wood, aBd lumber;  to  cnt  timber, logs. pulp wood, trees of all  kinds,  and  tim- 

and  to conwy, drive, float, or otherwise  transport the product of snch operations 
and  to  construct,  build, and acquire all such works ;IS m:1y b ( 1  necessary  or 
convenient  for  the  purl~ose of all or :my such oper:utions; and ( f )  to  carry on 
the  business of general  nlerchants, trtu(lers, and clealt~s in all kinds of mer- 
chandise. 

and the great seal of our I'rovince of Ontario  to be hereunto tlffixcd. 
In  testimony whereof we  have  caused  these our letters to be nlatle 1);rtent 

&c., kc., kc., lieutenant  governor of our  I'rovince of Ontario, a t  pur (:ovenlnuwt 
Witness : His  honour  John Morison Gibson. a colonel in  our  militia of Canada, 

house,  in our city of Toronto,  in our said  Province.  this  twenty-fifth (lay of 
April, in  the  year of our  Lord  one  thousand  nine  hundred ttnd eleven, and  iu 
the  flrst  year of our reign. 

By command : 
" W. J. HANNA," 
Provirzcial h'ecretar.11. 

[Indorsement.] 

Dated 25th April, A. D. 1911. Snpplementary  letters ~ ~ t t e u t  to tlw Ontario 
and Minnesota Power Company, Ihnited,  extending  its powers.  Recorded this 
5th drry of May, A. I). 1911, a s  Number S in  Liber 13. 

JOIIN E'. C. USSIIER, 
Dcput!! Prorincinl IZcgiutrar, 

Procincial Secrctaru'a Oflice, Il'oronto, Ontario. 

between His Majesty, represented by the  honourable the commissioner of 
This indenture,  made in  triplicate.  this  20th d:ly of November, A. D. 1906, 

crown lands for the  Province of Ontario (llereiniufter called  the " Govern- 
ment " j ,  of the  first  part  and Etlward W'ellington Raclrus, of the  city of Minne- 
apolis,  in the State of Minnesota, lunlberm:un, of the second part. 

Where;ls on the  9th  day of January, -1. D. 1905, an agreenient was entered 
into between the  parties  hereto, by the  terms of which  the  Government  agreed 
to convey to the 1):urty of the second part, and his :tssociates therein  called  the 
purch;lsers,  certain ~)nrc'els of l m d  :lntl 1:tnd mtder water  embracing the water 
power of ltainy  Iiiver ;ut Fort Fr:unces, i n  the  Province of Ontario, ulmn the 
ternus and  conditim~s  n~entioned  in  said  ngrernient;  and 

Wherrns it was at  the  time  agreed  that the 1)arty of the second part  should 
erect a flouring ;md grist  mill,  or a n  oatmeal mill, or a pulp mill, or other 
manufacturing  industry as hereinafter p:urticularly skated ; nnd 

and signed and  executed by the   p r t i e s  ; 
Wherens it W:IS unclrrstood that  such  agreement  should be reduced to writing 

i r l  consideration of the execution of said ;Igreeinent of Januilrg ninth, 1906, said 
NOW this  indeuture  witnesseth, tlunt in  consideration of the  premises  and 

and  equip,  or  cause  to be erected and (quipped, on the water Power on the 
m w : ~ r d  Wellington Ihckns does hereby coren:mt and agree that he will  erect 

Ontario side of the 1:rriny River. a t  P'ort Frances, a flouring or oatmeal, Or a 

flour or oatnue:tl, 01' both. per dag of twenty-fonr  hours; or in lieu  thereof, 
flouring  and oatn1e:ul mill. having a capacity of a t  lenst  one  thousand  barrels Of 

erect  and equip. or c:tuse to  be  erecled and equipped a pulp mill, or other 
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manufacturing  industry  that will require  in  operation  the  same  amount OP 
power as Such fl~lIril1:: or  oatmeal or flouring and  oatmeal mill, and  have  the 
Same  completed and ready  for oper:rtion within  two  years  ,after  the completion 
of the  dam  mentioned in. the second :rnd fourth  paragraphs of said  agreement 
of January  ninth, 1305. 

It is understood  that  the  two  years  within  which  said mill is  to be built  shall 
begin to  run  from  the  time of tllc :!ctunl completion of said dtum, and that the 
time  for  such com1)letion has been extended  to  January  first, 190s. Further 
extension of time as to  the  dam, if any,  shall  also  extend  equally  the  time for 
performance of this  agreement. 

This  agreement  shall  be  binding  not  only upon the  parties  hereto,  but upon 
their  heirs,  executors.  administrators,  successors,  and  assigns. 

In  witness whereof the commissioner of crown  lands  has  hereunto  set  his 
hand  and  seal,  and  the  party of the second part  has  hereunto  set  his  hand  and 
se:rl. 

Parsons, as to  Edward  Wellington  Rackus. 
Signed, sealed,  and  delivered  in  the  presence of Washington  Gray, Ii. B. 

William  Frederick Broolrs, and  Augustus  Estes  Horr, all of the  city of hfin- 
Know  all men by these  presents,  that we, Edward  Wellington Bnckus, 

neapolis  in  the  State of Minnesota, are  jointly and severally  held  and firmly 
bound unto His Majesty  Edward  the  Seventh,  King of Great  Britain  and 
Ireland, etc., his  heirs  and  successors,  in  the  sum of twenty-five thousand 
dollars  lawful money of Canada,  to be paid  to  the  said  King  Edward  the 

ourselves jointly  and  severally  and our  respective  heirs, executors, and admin- 
Seventh, his  heirs  and successors, for  which  payment to  be  made,  we  bind 

istrators firmly by these  presents. 
Sealed  with  our  seals  and  dated  this  twentieth  day of November, A. D. 1906. 
Whereas :In agreement  has been entered  into  bearing  date  the  twentieth 

between  his  said  Majesty.  represented by the  honourable  the commissioner of 
day of November, A. D. 1906, n copy of which  agreement is hereto  attached, 

crown Innds for  the  Province of Outario,  thereinafter  called  the  government, 
of the first part,  and  the  said Edw:lrd  Wellington nackns, of the second part, 

agreed  to  erect  and equip, or  cause  to be erected  and equipped,  on the  water 
by the  terms of which,  anlongst  other  things,  Edward  Wellington Baclrus has 

power on the  Ontario  side of the  Rainy  River n t  Fort  Frances, a flonring or 
oatmeal or flouring  and o:ltnIewl mill,  having a capxcity of a t  least  one 
thousand  borrels of flour or  oatnieal  per day of twenty-four  honrs;  or  in  lieu 
thereof  to  erect  and  eqnip  or caL1se to be erected  and  equipped a  pulp mill 

amount of power a s  such flouring or otltmeal, or  flonring and o:ttmeal mill, and 
or  other manufacturing industry  that  will require  in operation the  same 

have  the  smne completed and  ready  for  operntion  within  two ye:lrs after 
the completion of the  dam  mentioned in the second :~nd  fourth  paragraphs of 
said  agreement. 

Now the condition of this  obligation is snch  that if the said Edmard Welling- 
ton R:~clws shall well ant1 truly  erect,  or  cause  to be erected  and equipped, the 
said mill or  mills  or  other  xr~al~uf:~c~tm~i~~g  industry,  according  to  the  terms  and 

other  terms  and conditions  or  stipulntions i ls in  said agreement set  forth  to 
conditions of the said ngreement, and i n  all respects keep :In(% perform all 

the  s:rtisfaction of the  government of the 1ieuten:lnt governor in COUllCi l  of 
the said Province of Ontario,  then  this  obligation  to be void, otherwise  to  be 
and  remain  in  full  force  and  virtue. 

E D W A R D  TVELLINCTON BACKUS. 

Aucus~rrs ESTES EIORR. 
Wm,ranl FRIWCRICK BROOKS.  

Signed, sealed, and clelivered in  the  presence of Alice A.  Feltus, V. 13. Parsons 
(as  t o  E. W .  B. ant1 W. F. B.) ; Emily E. IIorr,  Annette  E. T,envitt (as to 
A. E. H.). 

stating that in  January, 1905, Mr. Edward Wellington l3:lclrns. of Minneapolis, 
On a report  dated  11th  Angnst, 1905, from  the  minister of public works 

n ~ a d e  :In application  for himself and  those  associated  with him nuder  chapter 

across  the  Rainy  River  from x point  in  the  town plot of Albert:;, now the  town 
92 of the Revised Statutes of Canilda, for  the  right  to  constrwt :I power dam 

of Fort  Frances,  to a point  in  the  city of Minnesota, ,U. 8.. ollposite the  said 



DAM AT  KETTLE  FALLS. 119 

town of Fort  Frances.  The  minister  further  states  that  with  this  application 
were :lho tr:lnsmitted to the  departmeat of public works  plans  showing  the 
nnture of the vork  to be performed, one being :I sketcll showing  the  location 
and  the  other showing details of the mode of construction of the worlr. 

T’he nlinister  further  states  that on the  19th Janunry, 1905, the  said E. W. 
Hact r~s  nmcle with  the  government of the Province of Ontario a cert:lin agree- 
ment  whereby  the  applicants  obtained from the  government of tlle  mid  Province 
a gruIrt i n  fee of I:imds and power  on the  Canadian  side of the  international 
b o ~ ~ n d : ~ r y  for the  [myose of develolling the  water yower there and utilizing 

operation of mills  and  other  nlanufactllring  estnblishn~ents,  the  consideration 
storage f:tcilities with :L view of creating :I large  amount of power for the 

of such  acquisition  being  stated i n  the  :~grc:eme~lt a t  $5,000.00, the agreemenb 
iu question cont:rining several  conditions as  regards  the  character and dimen- 

the we or nonuse o€ flashbonrds;  the  construction of power  houses;  the 
sions of the worlte; the rztising and  nilrintaining of the  waters of Rainy Lake; 

the  agreenlent;  the  delivery of power to the town of Fort  Frances  after  the 
expenditure of $50,000.00 on the worlrs within  nine inouthn from the  date of 

1st January, 1907, for nrunicipal purposes aud for pllblic lltilities;  the  opera- 
tiou  and  delivery of said  power;  the  rate  at  which  it shall be furnished; the 
interrention of the  lieutenant  governor  in council  concerning the  price of 
the power or energy  to be created.  and  several  other  agreements of different 

factnred  out of the  works  approved by the :igreement. That  the  agreement 
kinds  always  bearing upon the  delivery  :~nd  price of the eliergy to  be  manu- 

of Canada  in  navigation  and  the  improvement  thereof  by  the  construction of 
also in clause 14 thereof  reserves  and  excepts  all  the  rights of the Dominion 

locks, clams, canals  and  otherwise,  the  Government of the Dominion or  the 
Province of Ontario  to  have  the power to  enter upon the  premises  and  main- 
tain  and  repair  such  camls, locks. darns or other morlts for  the inlprovenient 
of ntLvagation without compensation. It is  also  agreed  that no sawdust, 
chemical or other  refuse of any  kind  shall  be placed or  deposited  in  the  river. 

That  the  application so made by Mr. 10. W. I3ackus UII behalf of the  Ontario 
and Minnesotn Power Conipany W:IS referred  to  the chief engineer of the 
depnrtment of public worlrs for  report, :Ind that  the officer in  question  stated 

interfere  with  navigation  above  or below the falls of Fort I:rances, hut would, 
that  in so far  as the  construction of the clam is concerned i t  would in no way 

in  fact,  be  an  improvement; that the  dangerous ra1)ids t w o  Iniles above  Fort 
Frances  would  be flooded, thereby  improving  materially  the  n:lrigntion;  that 

low  water,  thereby  also  considerably  improving  the  narigalion G f  the  river 
the  freshet  waters  stored  in  Rainy  Lake could be  let  out  during  the  season of 

between Fort Frances  and  Lake of the Woods; and  tlmt the only objection 
tl1;lt cor~ld be raised to the yro1)osed elevation of the d:im is provided  for by a 
proposed  revetment  wall  to  be  constructed k q -  the c o ~ r ~ ~ ~ a ~ l y ,  aud also by a 
clause  in  the  act of incorporation of the compnny  which  malres x11 damages  to 
lands  caused by their  works a charge  to  be  bourne by them. 

The  resident  engineer  quotes  the opinion of the Chief Engineer of the  United 

tionable  provided  that  the  said  dam is operated so :IS not  to  reduce  the flow of 
States Army,  who  says  that  the  height of the  dam appe:lrs to  him unobjec- 

Rainy  Lake  during  the  lowest  water season. That in addition  to  this  report 
obtained  from  the  engineer of the  department of public worlrs the  matter  was 
referred to the  department of justice,  and tlnt it  reported that in so f a r  as 
the Dominion  Government  was  interested  in  the proposed works it had to 
consider  them  in so f a r   a s  they  affected  the  navigation,  and in so far  as they 
affected  the fishing, and  also  in so far a s  they could  affect an unlinished canal 
and lock at the  place  where  the  dam is to be erected. 

Power Company have  obtained an act by which  the company i s  authorized  to 
That at the session of Parliament  just closed the Ontario  and  Minnesota 

construct  and  operate a mater power now esisting  at Fort E’rances and  build 

commenced until  plans  thereof  shall  have been submitted to a11d approved by 
all necessary  works  for  that  purpose  provided no work so authorized  shall be 

the governor  in council. 

power or  electric  energy,  the  delivery  thereof,  the  constrnctiou of power 
The act  in  question  contains  several  clauses  referring to the  prodnction of 

houses, etc., the  settlement of the price for powc.r by the board of railway 

energy f u r  lise in the  United St:ltes  mitlrout f t n  order of the  said r;iilway corn- 
commisssioners; :t clause is also  inserted  to  prevent  the  diversion of that 

missiolrc~rs, the  board  having fu l l  jurisdiction  to  e~?qnirtx  into the niatter as 
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often as necessary  and  to  prescribe  any  action on the  part of the company not 
inconsistent  with  the  act  passed, etc. 

‘1’h:lt 011  col1lmuliic:ltioll with  them on the  niiltter  the  department of marine 
ant1 fisheries hare  sent  to  the  department of pnblic works a plan of the fishway 
which  they  think  should be erected by the company in connection with  their 
works, the said fishway to he huilt  subject to the inspection and  approval of an 
offlcer of the dep:wtment of marine and fisheries. 

The  minister recommends, in view of the  above  appliciition of the  Ontario 
ant1 Jlinncsot:t  Power Company, this agrrenlent  with  the  government of the 
Province of Ontario, a copy of which is hereto  annexed, of the act passsed by 

neer of the department of pnblic works, m c l  the  report of the tlepartnient of 
the Parliament  at its last session  arid of the reports m:lde by the chief  engi- 

just ice, t1l;lt anthority he given to ;I pprove of the  plans  submitted by the  said 
company  subject  to the following  conditions, viz : 

1st. That the company shall not, in the execution of their works, construct 
them  in  such a manner  that  they will in  any  way  interfere  with  the n:Ivigation 
of the Rainy  River,  either  above or below the  point  where  the  works are to  be 
constructed, at  any  time  during  the Season of navigation;  and  that  they shall 
not  increase  the  height of water  either  by  the Construction of the  dam itself 
or by placing flashboards npon the said d a m  in snch a way :IS to  reduce  the 
natural  depth of water below said  dam,  nor  generally will they  interfere  in 
any  way  detrimental  to  the  said  navigation. 

2nd. That at any  time  during the construction of the  works,  or  after  their 
construction  or  during  their  operation. the minister of ~ n ~ b l i c  ~ o r l i s  shall  have 

to regulate  the  retention or flow of the mater hy or over  the  dam,  to  enter on 
the power when it sh;~ll appear to h i m  necesssary,  after a proper  esaminntion, 

t,he works for snch  investigiltion,  and also to .ha\-e the right  to  make  such 
regulations  and  issue  snch  instructions :IS may  to  said  minister  appear 
advisable  and  necessary  in  the  intorest of navigation: 

the  agreement between tllr government of the Province of Ontario  and the 
3rd. Thnt the 1)crnlission he gmnted snhject tn the  conditions  inserted  in 

applicants  and  also  subject  to all the  conditions and reservations  expressed 
in  the act of Par1i:lment  passed a t   i t s  Inst  session respecting  the  Ontario & 
Minnesota  Power Company, IAmited. 

4th.  That no work will be done under  the ,permission to be given to Ihe com- 

of a public nature alrendy esecutod at   Fort   Frances by the  Government of 
pany  which will in  any w:~y interfere  with the lock, canal, or other  works 

Canada, nor will any  bridge or any  other  erection  or  construction of any 
nature  whatsoever  in,  over, or across wid lock, canal. o r  other works be built, 
nor gencrally shall any use he made thereof exwpt by permission in writing 
given to that effect by the minister of public works. 

5th.  That  no  work  for the construction of any  dyke or retaining  wall pro- 
vided  on  the  plans  submit,ted by the company shall be commenced until  the 
detailed  plans thereof shall  have been submitted and approved by the  minister 
of public works. 

the  course of construction of the  works hereunder  to be authorized  to cause 
6th. Th:lt should  it :kppear necessilry lo lhr minister of public works dnring 

said works  to  be  interrupted for m y  changes. nlterntions,  rtc., as to him  may 
appear  advisable,  then  the company  will immediately  cause  the said works 
to  be stolqxxl forthwlth and will c*arry ont any nItt?ratiow or ch:rngr~ which 
may  be  ordered by the said minister  and will conform in every  way  to  the 
directions of the  said  minister. 

7th.  That the company shall  provide  in  the  execution of their worlis for the 
construction of t h e   ~ ~ e c e s ~ a r y  fishwar, upon tl plan and  in a manner  approved 
by the  department of marine a n d  fisheries, the officers of that  department  to 
have, for that  purpose,  the  right of entering upon the  work  and  seeing  to  the 

’ proper  construction of the said fishway in  accordance  with  whatever  plana 
and  specifications  they  may  pregare. 

The  committee  submit the same  for approvwl. 
(Signed) JOHN .T. MCGEE, 

The  Honourable  the MINISTEE OF PCJBLIC WORKS. 
Compared: V. T. A., S. J. IT. 
Certified :I true copy. 

Clerk of thc P ~ i v u  Crmacil. 

L. H. COLMAN, 
Acting Sccrctowy, Drparluacnt of 1’1rbl.i~ W o r k s  of Canntla. 
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[Department of  nttornry general Ontario. Copv of an order in  council  approvcd by 

his  honour the lieutenant &mernor, the 27ih day of January, A. D. 1900.7 

forests, and  mines.  dated  Jannary 21st, 1909, wherein  he  stittes t.hat the 
Upon consideration of the  report of the honourable  the  minister of lands, 

Ontario & Minnesota Power Company, Limited, hns made  certain  changes I n  
the plans  for  the  development of the  water power  on the  Rainy  River at 
Fort  Frances covered by the  agreement  brtlvren His AIajesty nnd  Ulward W. 
Baclrus et  al.,  dated  9th  January, 1905, and  has filed blue-print  plans  showing 
such changes. The  changes  have  reference to- 

1. The  enlargement of the power house so :IS to  increase  the cap:lcity from 
7,000 to 9,OOO kilowats. 

2 The  substitution of six floodgates a t  the  hecd of the  Canadian c:tnal for 
one, to  insure  greater  safety  and convenience in  handling  the fiood waters. 
The  number of the  waste  gates on the  northerly wing of the  dam  has been 
made ten in.-tead of eight 81s originally planrlecl. 

southwest  corner of the power  house, and is twelve  feet  in  width  instead of six 
3. The log sluice  has been  removed from  the  apex of the dam to  near  the 

feet  two inches. The  apex of the  dam  has been made  to  conform  to a curve 
instead of a n  angle. 

an earth  embankment  faced  with  riprap  has been substituted.  The  object of 
4. Instead of n crib  dyke  along  the  bank of the  Rainy  River  above  the  dam 

this to  permit a railway  to be laid down on the  embankment  for  the  purpose 
of handling  and  unloading  logs  and  other  timber. 

The  minister is of opinion that  the proposed changes are  in  the public in- 
terest  and recommends that  they be concurred  in,  and  that  the  plans  which  the 
company  has  submitted  showing  the  same be approved of,  upon the  following 
conditions : 
1. If in the operation of the log sluice the capacity of t,he same proves insuf- 

ficient the comprlny will, on the  request of the  department,  equip  one  or  more of 
the \vasfewny openings  with log  sluices. 

embanlrment along  the edge of the  river is begun; shall  have the  right of in- 
2. The  department shall be notified before  the construction of the  railway 

specting  the  same  from  time  to  time as it progresses, and  should  the  works  not 
prove  to be safe  and  suitable  for  the  required  purpose  the company will  make 
such  changes as  the  department  may  direct. 

The  oonimittee of councif advise  that  subject  to  the  conditions  mentioned 
above  the  changes recommended by (he minister be approved by your  honour. 

Certified. 
W. V. CURREY, 

Asst.  Clerk,  Emcutiz,e Council. 

CHAPTER 1::2.--An act  respecting “ Thc 0nt:lrio  and Minnruota rower Company, 
Limited.” 

Assented  to  14th May, 1906. 
Whereas  chapter 139 of the statutes of Cnnadn of 1905  \vas  passed on the 

petition of the  Ontario  and Minnesota Power Company, Limited;  and  whereas 
certain  provisions  thereof as to  the  supply of power in  Canada  from the water 
power on the  Rainy  River n t  or near  the  town of Fort  Frnnces  are in the  interest 
of the  Province of Ontario;  and  whereas,  notwithstanding  the  provisions  in  the 
said  statnte  contained, it is contended thrlt the company are not bound thereby, 
but  are  entitled  to  deal  with  the  said  water  power  freed  from  the  restrictions  in 
respect  thereof imposed by the  said  act;  and  whereas  the  Innds  described  in 

and  were  hitherto  vested  in  the corp6r:ltion thereof,  and  were by them con- 
Schedule “A” hereto  form r? part of the  water  front of the  town of Fort  Frances, 

Crown  to deal therewith 11s the  needs of the vicinity  might  require  in  assisting 
veyed to  the Crown in  the  interest of the  Province of Ontario  to  enable the 

Frances,  requiring the use of power a s  would be for  the public benefit;  and 
the est:jblishment  and  operation of such  industries at  the  said  town of Fort 

between His Rlajesty of the first part  and  Edward  Wellington Backus, of the 
whereas by :I certain  agreement,  dated  the  9th  day of January, 1905, made 

city of Minneapolis, lumberman,  and those associated  with him, of the second 
part,  acting  on behalf of a company  then  to  be  incorporated,  the  Crown  repre- 
senting  the  Province of Ontario  agreed,  in  certain  events  and  subject  to  certain 
conditions,  to convey the  said  lands  to  the  said pztrties of the second part,  but 



122 DAM AT KETTLE FALLS. 

no provision was made  for  the  protection of the  interests of the  said  town of 

lands  to  the  Crown;  and  whereas  it is claimed  the  said  agreement  was  entered 
Fort  Prances  in  respect of the  purposes  for  which  the  said  town conveyed the 

without  any  notice to them,  although  the  same  interferes  most  seriously  with 
into  without  the  consent of the  corporation of the  town of Fort  Frances and 

Company, Limited,  have been incorporated  and  have  talien  over  the  rights of 
the rights of the said town;  and  whereas  the  Ontario  and Minnesota Power 

the  said  parties of the second part to the  said  agreement;  and  whereas  it is 
desirable  to  make  certain  provisions as to some of the  matters  contained in 
the  said  chapter 139 of lhe  statutes of Canada of 1905 and  to  restore  the  said 
lands  to  the  Crown  to be dealt  with as hereinafter provided, and to embody in 
this act  certain  provisions  already  agreed npon relnting  to  the development of 
indnstries  at  the  town of Fort  Frances  aforesnid; and whereas  the  said com- 
pany  is  desirous of securing an extension  to t,he time fixed by said agreement 
for  the  full  and Anal completion of the  works  therein  referred to. 

Therefore His Majesty, by 2nd with  the  advice rlnd consent of the J,egislative 
Assembly of the  Province of Ontario,  enacts :IS follows: 

1.  Notwithstanding  the  provisions  to the contrary (if any)  contained  in the 

of the  first  part, and the snit1 E:tlwnrd Wellington Dnclrns and those zssociated 
said  agreement  dated the 9th  day of January, 1905. macle between His Majesty, 

with  him, of the second part,  the company shall  froin  the  water power now or 
hereafter  existing on the  Rainy  River  nt  or  near  the  town of Fort  Frances,  in 
the  District of Rainy  River,  including any incrense  thereof  from  time  to  time, 
provide power or  electrical  energy  for  use on the  Canadian sitle of the  interna- 
tional  boundary  line  concurrently as i t  provides power or  electrical  energy for 
use  in  the  United  States, so that  from  time  to time, except a s  provided for by 
order of the  lieutenant  governor  in council, there  shall  not be less of the  said 
power or electrical  energy  nvailahle  for  use on the  Cnnadinn  side of the  inter- 
national  boundnry  line  than on the  American  side, : ~ n d  subject  to  the  provisions 
of this  act  such power or  electrical  energy  shall  be  delivered on the Canadian 
side as  and when demanded. 

nections  necessary  for  the  delivery by the comp:rny of snch power or  electrical 
2. The power  house, generators,  transmitters,  machinery,  appliances,  and con- 

energy  for uce on the  Cnnadian  side of the  international  boundary  line  shall be 
on the  Canadian  side  thereof. 

3. In  cnse of any  dispute a s  to the price  for power or  electricnl  energy  in  use 
or to be provided  for  use npon the  Canadian  side of the  said  international 
boundary  line  or  the  methods of distribution  thereof or the  time  within  which  or 
the  conditions upon which the s:tlne shall he furnishetl  for use, such  dispute 

applicant for power or of the company or of the town of Fort  Frances. 
shall  be  settled by the  lieutenmt  governor in  council on the  application of any 

4. No part of the power or  ekctricnl  energy  to bc provided f o r   m e  on the 

TJnited States  without  the  order of the lientenrtnt governor  in coimcil made on 
Canadian sitle of the  said boundary line  shall he (livertrrl  to  or used in  the 

a n  application, of which  two weeks’ notice i n  writing  shall  have been served 
up011 the  mayor  :~n(l  clerk of thc  town of Fort  Frances, or. in  the  absence of 
either  one of them. npon a nienlhm of the town council  in his stetid ; tlnd if on 
nny  snch  application i t  sh:rll appenr to the Iientennnt  governor  in conncil that 
there is not :I reasoiulble prospect of the  ntiliz:~tion  within :I re:isonnhlo time of 
power or electrical  energy  un~mployed,  though  actually  available  for  use on the 
Oan:ldian side. an order may be  made  permitting  the  diversion of the whole or 

tions,  including  the  time  during  which  such  diversion  nlay  continue, as to  the 
part of such nncmployed  power or electrical  energy on snch  terms and condi- 

lieutenant  govrrnor in connc4l 1n:rg seem proper or es!spedient. The  terms  and 
conditions so intposcd shall be nbsolutcly binding 011 ; t n d  enforceAhle against 

plying  with  t,he  said  terms and conditions,  the permission granted  may  be  with- 
said conipnny ; and  in  event of the comp:lny not  strictly  adhering  to  nnd com- 

drawn by the  lieutenant  governor  in council. 

Cro\vn, to be dealt  with  in connection with  the developnlent of the  said  water 
5. The lands  described i n  Schedule ‘‘A” hereto  shall  remain  vested  in  the 

power and the  establishment  or  operation of such  industries a t  the town of 
Fort  pmnces  requiring  the  use of power as mould be for the public benefit, i n  
suck1 manner a s  the  lieutenant  governor in council may  from  time  to  time 
direct,  absolutely  freed from the  provisions of the  said  agreement  and from any 
claims  or  demands whatsoex-er  on the  part of the  Ontario  and Minnesota Power 
Company, Limited. 



* 

DAM  AT KETTLE FALLS. 123 
COMPANY TO ERECT FLOUR MILL, ETC. 

of this act and  the 1st day of January, 1907, the sun1 of a t  least $40,000 in  the 
6. In  the event of the said company extending  between the d;tte of the  passing 

Constrnction of the works nlentioned in  said  agreement of 9th  J;lnuary, 1905, 
the time fixed for  full and final  completion of said worlrs sh:rll be estended  to 
the 1st day of Jgnuary, 1908, and  the  mid  agreement  shall  be  read :IS if the 
words “ first day of January, 1908,” appeared  therein  instead of ‘‘ first  day of 
January, 1907,” wherever  the  latter  words  are used or referred  to  in  said 
agreement. 

SCHEDULE “A,” 

All  and  singular  that  certain  parcel  or  tract of land  described as follows : 

Of one  chain  due  south of a n  iron post planted at the  southeast  angle of lot No. 
CommenciW  on the  east  limit of the  town plot of Alberton at the  distance 

164, thence  westerly  in a straight  line  to a point  in  the  west  limit  produced of 
Butler  Street;  said  point  being  one  chain  due  south  from  an  iron post planted 
at  the southe:tst angle of lot KO. 161 ; thence  westerly  in a straight  line to a 
point  in  the  easterly  limit  produced of Mosher Street,  distant  one  chain  to 

easterly limit,  produced of Crowe Street, being one  chain  due south of the south- 
south of the  southwest angle of lot No. 155; thence  westerly  to a point in the 

westerly  angle of lot No. 147;  thence  southwesterly  to a point in the  easterly 
limit,  produced of Armit  Street,  said  point  being  one  chain  due  south of the 
southwest  angle of  1Qt No. 66; thence  southwesterly  to a point  due  south  one 

one  chain  due  south of the  southwest  angle of lot No. 14; thence  westerly to a 
chain  from  the  southwesterly  angle of Lot No. 6 4 ;  thence westerly  to n point 

point in  the  east  limit of Victoria  Street produced, situate  one  chain  south of the 
southwest  angle of lot No. 16 ; thence  due  south  to  the  water’s  edge of the  Rainy 
River;  thence  northeasterly  and  easterly  along  the  water’s edge of the  said 
Rainy  River to its  intersection  with  the  easterly  limit of the  town plot of Alber- 

ing  thereout the production of ilrmit  Street  and hfosher Street  to  the  water’s 
ton;  thence  due  north  along  said  limit to the point of commencement, rewrv- 

edge of Rainy  River. 
CIIAPTICR 7.-An act respecting the Ontario and Mian~so tn  Power Company. 

Assented  to  24th  March, 1911. 
Whereas  the  Ontario  and Minnesotn Power Company, Limited,  did, on the 

2nd day of June, 1910, enter  into  an  agreement  with  His  Majesty  the  King, 
represented  therein by the honorable the minister of lands,  foresls,  and 
mines. in  the  said  agreement  referred  to as “ t h e  Government,”  which  agree- 
ment is set  forth  in  the  schedule  to  this  act; 

And whcrens  in  the said agreement  it  wns proricled that  the  said  Ontario 

revocation  requested  the  Government  to  obtain at  the  next  ensuing session o f  
and  hlinnesoh  Power Company,  Lirnitetl, irrevocably  and  without power of 

the  legislature an act  to  ratify :Ind confirm the snid agreen~ent  and m:iBing the 
terms  thereof  binding upon the  parties  thereto, and providing  also  for  the 
issuing of a perpetual  injnnctiou order in ihe event of n breach of the  order 
in council referred to in  said  :tgrecment,  or of any of the  tcrnls of the  said 
agreement ; 

And whereas  it  is  expedient  that nn act  be passed for snch purpose, 
Therefore His Mnjesty, by and  with  the  advice  and consent of the  legisla- 

tive  assembly of the  Province of Ontario,  enacts a s  follows: 
7. The  agreement  set  out  in  the  schedule  hereto is ratified :~nd  confirmed and 

declared  legal nr rd  mlid  for all purposes  from  the date thereof.  and  the  parties 
thereto  are rluthorized and empowered to do any and a l l  ncts  necessary  to cnrry 
out  and give full effect to  the  said  agreement  in  all  respects,  and  in  the  erent 
of a breach of the  order  in conncil referred  to  in  the  said  agreement,  or of any 
of the  terms of the said agreement.  it  shall  he  lawful  for  the  high  court of jus- 
tice,  or a judge  thereof,  immediately  to  issue a perpetual  injunction  restraining 
the said the  Ontario  and RIinnesol:r Power Company, Limited.  from a further 
or continuing  breach of the  said  agreement  or of the  said  order  in council or 
of either of them. 

SCHErJUL&. 

Majesty  the  King,  represented  herein by the  honorable  the  minister of lands, 
This  indenture  made  in  duplicate  this second day of June. 1010. between His 
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collect and receive the  said  swn of $50,000 (fifty  thousand  dollars)  and $100 
(one  hundred  dollnrs)  per diem. 

Government rnay, upon  a breach of the  said  order  in council, or of any of 
And it is further  agreed  that  in  addition  to  all  other  remedies  the  said 

the  ternis  and  conditions  thereof, or of any of the  terms of this  agreement, 
on five days’  written  notice  to  the company, or  to its agent  or employee in  
charge or in art1):lrent charge of its  plant  at  Fort  Frances,  Ontario,  authorize 
the  sheriff. or such  other officer as it rimy appoint, to enter upon the  premises 
of the  said company and to take such measures and do such  acts  and u8e 

to  the  United  Stntes, or to  any  part  thereof. 
such  force as shall  be  necessary  to  prerent a11 diversion of electric  current 

And it is further  agreed that the  said company does  hereby  irrevocably  and 
without power of revocation  request  the  Government  to  obtain at, the  next 

and  confirm  this  agreement,  and  make  the  terms  thereof  binding upon all 
ensuing session of the  legislative  assembly for Ontario  legislation to  ratify 

order as hereinbefore set forth. 
the p:\rtiex hereto, and providing  also for the  issuing of a perpetual  injunction 

And it  is  further  agreed by and  between the parties  hereto thnt no works, 
or building, or plant  which  have been or which may  hereafter  be  erected or 
installed  by  the  company  on the American  side sh;111 be deemed, or by the 
cornl):~n.y be cl:~iined,  to  have been so erected  or  installad in  consequence of 
anything  in  this  agreement or in the said order  in council. 

to be supplied to  applicants for or users of power, o r  to prospective nppli- 
It is further agreed  that  the  price for power or electrical energy  supplied or 

cants  or  nsers by the comp:nry on the  Canadian  side  and  the  time  within 
which, and the  conditious on which  the  same shall he furnished for use and 
the methoils of distrihution  thereof  shall  from  time  to  time  be  fixed  by  the 
hydroelectric ~ m w r r  conmission of Ontario upon the  application of any  such 
user,  al)plicant,  prospective  user  or  applicant, of the  town of Fort  Frances, 

firm, or corporation  interested; and the price,  time,  ternis,  conditions,  and 
of the  Township of McIrvine,  or on the 11pp1ic:~tion of any  n~unicip:llit.y,  person, 

methods n ~ a y  be so fixed by the said commission at  any  time  either  before 
or after a request  or  denmnd for power or electrical  energy hns been made 
upon the company by any  person, firm, corporation, or munici[dity. 

by the company  shall  be  measured by instruments  installed or to be installed 
And it is  further  agreed  that  the power or  electrical  energy to be exported 

by the comp;rny, and  such  instructions shall from  time  to  tirue be subject to 
the approval of the Government  and  snbject  to  the  inspection of the  repre- 
sentative of the Government  from  time  to  time a n d  a t  all times,  and  the 
said  representative  may a t  all  reasonable  timrs  test  such  instruments  for 
the purpose of determining their accuracy,  and i n  the  event of the  said  instru- 
ments  at  any  time  proving  inaccurate  the comp:uly shall at its  own  expense 
have  the  said  instruments  put  into  proper  working condition, or shall  replace 

order. 
the  said  i~~accurate  instruments  with  new xpproyed ones  in  proper  working 

And it is further  agreed  that  the  masimnm  :mount of e1cctric:rl power or 
energy  to  be  temporarily  diverted  to  the  United  States  shall  not at  any  time 
exceed the  horsepower  indicated  in  the  said  order i n  council or  in  the  notice 
or notices  from  the  minister of lands,  forests,  and  mines  referred  to  in  such 
order, as determined by a curve-drawing  ~?olyphase  wattmeter. 

indicated  in  the  said  order  in council or in  the  notice  or  notices  in  this  clause 
Provided  that a temporary  diversion of power in  excess of the horsepower 

referred  to,  for a time  not exceeding fifteen  minutes  continuously  and  not 

deemed :I hreach of this clause. 
occuring  more th:m twice  in  any  one  period of twelve  hours, shall not  he 

And i t  is further  agreed that the  temporary  diversion  to  the  United  States 
for twenty-four hours or less of power or electrical  energy  in  excess of the 
amount  authorized by the said  order  in council, due  to  accident or the negli- 
gence of the compnny’s servants, shall not  be deemed a breach of this agree- 

or negligence shall be upon the compady. 
ment,  but  the  burden of proof of such  diversion being due  to  such  accident 

And the  said  company  doth  hereby  covenant  and  agree  with  the  Government 
that  it  will  furnish a sufflcient surety or sureties to the sntisf:lction of the 
Gomrnment before the order  in council referred to herein is signed. 
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And it is further  agreed  that  the  term  “company”  and  the  term  “Govern- 
ment”  herein  shall  extend  to and include  their  and  each of their  respective 
successors  and  assigns. 

In  witness  whereof  these  presents  have been duly  executed  under seal. 
[SEAL. 1 I?. COCIIRANE, 

i2I.irzister of  Lands,  Forests,  and  Mines for the  Province of Ontario. 
Signed, sealed, and  delivered  in the presence of- 

GLYN OSLICR, 

’ EDWARD BAYLT, 
As to  execution by the  Ontario and Xinnesota  Power  Company,  Linuited. 

As to execution by the  JIini,ster of Lands,  Porcsts, and  Mines. 
THE ONTARIO AND &$INNlCSoTA POWER COMPANY, LIMITED. 

[SEAL.] By E. W. BACKUS, President. 

[Copy of an order in council  approved by his llormr the lirntcnunt gorernor, the 2nd  day 
of June, 8. D. 1910.1 

and mines, the  committee of council advise  that pursuant  to the application of 
Upon the recommendation of the honourable the  minister of lands,  forests, 

the Ontario & Minnesota  Power Company, Limited,  made  under  section 4 of 
the act  passed  in  the  6th  year of the  reign of His  late  Majesty  and  chaptered 
132, the  said  company  having  entered  into  an  agreement wi1;h His  Majesty 

company be permitted  to  divert  temporarily  to the United  States so much power 
dated  the 2nd day of June, 1910, a copy of which is submitted  herewith,  the said 

or electrical  energy  not  exceeding  in all six thousand  horsepower ( a s  deter- 
mined by a curve-drawing  polyphase  wattmeter) a s  shall  leave at least  one 

on the Canadian  side,  said  diversion of electrical  energy  to  be  permitted  and  to 
thousand  horsepower  constantly  available  and unemployed for  use or in use 

continue  only  until  the  expiration of thirty  days  after the said company has 
received notice  in  writing  from  the  minister of lands,  forests,  and  mines  to  dis- 
continue  such  diversion or the  said  company  has received  a notice or notices 
in  writing  from  time  to  time  from the said  minister  to  discontinue  diverting 
such  quantity  as  shall be specified in such  notice or notices. 

Certified. 
J. LONSDALE CAPREOL, 

Clerlc, Executive Council. 
CHAPTIOR 152.-a\n act rcspecting t he  Ontario & Minncsotn I’oer Company, Limited. 

Assented  to  16th  April, 1912. 
Whereas  the  Ontario  and  Minnesota  Power Company, Limited, has by peti- 

tion  represented that it  was  duly  incorporated by letters  patent  under  the  great 
seal of the  Province of Ontnrio,  dated  the 13th day of January, 1905; that  
supplementary  letters  patent  have been granted  to  the said company on or 

petition  prayed  that it be  enacted  as  hereinafter  provided;  and  whereas  it is 
about the 25th  day of April, 1911; and  whereas  the said company has by its 

expedient  to  grant the prayer of the  said  petitioners: 

assembly of the Province of Ontario,  enacts as follows: 
Therefore His Majesty,  by  and  with the advice  and  consent of the legislative 

upon, take,  and  expropriate,  without the consent of the  owners  thereof,  the  lands 
1. The company  shall  have  the  right,  and it is hereby empowered to  enter 

required  for  and  in connection with the construction  and  operation of a paper 
mill  within the following area;  that is to  say:  Lots A, B, C, D, I?, G ,  H, and X 
and the south  thirty-four  feet  four  inches of lots I and J, a s  shown  in the 

lands  bounded on .the north by Nelson Street between Mowat  Street  and Portage 
original  plan of the town plot of Alberton  in the town of Fort  Frances, and the 

Avenue  and  Sinclaire  Street between Portage  Avenue  and  Victoria Avenue, and 
on the  east  by  Portage  Avenue  between Nelson Street  and  Sinclaire  Street, 
and  Victoria  Avenue  between the river  and  Sinclaire  Street,  and on the  south 
and  west by the Rainy  River  and a par t  of Mowat  Street. 

2. A map or plan of the  land  intended  to be taken so far as then  ascertained 
and a book of rePerence in  which  shall  be  set  forth ( a )  a general  description 
of the said lands; ( b )  the  names of the owners  and  occupiers so far as they 
can be ascertained ; and ( c )  everything  necessary for the right understanding of 



DAM AT KETTLE FALLS. 127 

such  map or plans  shall be made  and filed i n  the office of the local uaster  of 
land titles at Fort  Frances. 

3. E’or the  purpose of this  act  subsections 7, 12, and 14 of section 59 and 
sections 61 to  68 of the  Ontario  railway  act. 1906, shall, so f a r  as practicable, 
mutatis nzutonndis apply  to  the company and  to  the  exercise by it of the powers 
herein  conferred,  and  wherever  in  the  said  sections  the  word “ railway ” occurs, 
it shall  for  the  purposes of the company and  unless  the  contest  otherwise re- 
quires,  mean  the  said  paper mill. 

4. In  case  the company  does  not, within  one year after  the  passing of this 
act, proceed to  expropriate  and  serve  notice of expropriation,  pursuant  to sec- 
tion 68 of the said Ontario  railway  act,  upon t,he owners of the  said  lands or 
such  part  or  parts  thereof as the company shall  desire  to  take,  then  the  right 
and  power of expropriation  hereby given shall a t  once  cease and be determined, 
and  the  said  company  shall  not  thereafter  have  the  right  to proceed to  expro- 
priate  any  lands  or  interests  in  respect to which notice has not been served 
within  the  time  hereby  limited;  but  this section shall  not  impair  or  limit the 
obligation of the company  to  serve  notice of expropriation  within  thirty (30) 
days as provided  in a certain  agreement between the company and the town of 

of His Majesty’s  reign, chaptered 132, being an  act  respecting  the  Ontario  and 
9 Edw. VII, chap. 26, sec. 12: Section 6 of the  act passed in  the  sixth  year 

Minnesota  Power Company, Limited, as amended by the statute  law  amend- 
ment  act, 1907, section 33, and  the  statute  law  amendment  act, 1008, section 61, 
is hereby  further  amended by striking  out the flgures “ 1909 ” in  the  sixth  and 
eighth  lines  thereof  and  substituting  therefor  the  figures “1910.” 

His Majesty’s  reign,  chaptered 132, is amended by striking  out the figure: 
7 .Edw. VII,  chap. 23, sec. 33: Section 6 of the  act  passed  in  the  6th  year of 

and  by  striking  out  the  figures “ 1908” in  the  sixth  and  eighth  lines  thereof 
1907 ” in  the  third  line  thereof  and  substituting  therefor t h e  figures “ 1908, 

and  substituting  therefor  the figures “ 1900,’’ but  this  enactment  shall  not come 
into  force or have effect until  an  order of the  lieutenant  governor  in  council 
shall  have been passed  declaring  the =me to be in force. 

8 Edw. VII,  chap. 33, sec. 61: Section 33 of the  statute  law  amendment  act, 
1907, is amended by striking  out the figures “ 1900 ” in  the  sixth  line  thereof 
and  substituting  therefor  the figures “ 190%” 

. Fort  Frances.  dated the 15th  March, 1012. 

[4-5 Edward VII.1 

CHAPTER 139.-An act r’cnpccting thc Ontario and lfinnrxota Powrr Company (Limited). 

(Assented  to  20th  July, 1905.) 
Whereas  the  Ontario  and Minnesota Power Company, Limited, has  by its 

petition  represented  that  it  was  incorporated  by  letters  patent  under the great 
seal of the  Province of Ontario  dated the thirteenth day of January,  one  thou- 
sand  nine  hundred  and five, under “ the  Ontario  companies  act,” being chapter 

has  prayed that it be  enacted as hereinafter set forth, and it is expedient to 
191 of the Revised Statutes of Ontario, 1897; an’d whereas the  said  company 

grant  the  prayer of the  sxid  petition:  Therefore His Majesty.  by  and  with the 
advice  and consent of the  Senate  and  IIouse of Commons of Cnnad:~,  enacts as 
follows : 

water power  now or  berenfter  existing on the  Rainy  River  at or near the town 
1. The company may construct, develogc.. acquire, own, use, ant1 operate  the 

of Fort  Frances,  in  the  district of Rainy River,  in  the  Province of Ontario, 

courses, clnms, piers, booms, dykes,  sluices.  conduits,  and  buildings  in connection 
and  construct, develope, operate,  and  maintain  works,  canals,  raceways,  water 

with  the  said power, including  any  increase of the said power on  Rainy  River 
by  storage  or  other  works  on  waters  tributary  to  Rainy  Lake  which the com- 
pany  now has or may  hereafter  have power to construct ; provided that no work 
authorized by this section shall be commenced until the plans  thereof  have first 
been submitted  to  and  approved of  by the  governor  in council. 

thereof  from  time  to  time,  provide power or electrical enerbT for  use on the 
2. The  company shall, from the said  water power, including  any  increase 

power  or  electrical  energy  for  use  in  the  United  States, SO that  from  time  to 
Canadian side of the international  boundary  line  concurrently as it provides 

time,  except as herein  provided,  there shrlll not  be  less of the said power or 

boundary  line  than on the  American side, and,  subject to the provisf 
electrical  energy  available  for  use on the  Canadian si& of the interna” 
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act,  such power or  electricnl  energy  shall be delivered  on the Canadian  side 
as and when  demanded. , 
3. Tile power house, generators,  tr:Insmitters,  machinery,  appliances,  and 

trical  energy  for  use on the Canadian  side of the  international  boundary  line 
connections  necessary  for  the  delivery by the company of such power or elec- 

shall be on the  Cmadian  side  thereof. 
4. In  case of any  dispute as to the  price  for power or  electrical  energy in 

use or to be provided  for use upon the C;lnadian side of the  said  international 
boundary line, or the  methods of distribution  thereof, or the  time  within  which 

shall,  notwithstanding  the  lrorisions of section 13 of the  railway  act, 1903, be 
or the conditions upon which the same  shall be furnished for use, such  dispute 

of any user or  applicnnt for power, or of the comyany, or of the  town of Fort 
settled by the Board of Railway  Conmissioners for  Cztnadn ou the  application 

Frances. 

use nyon the Canadian sitlt: of the  said bound:rry line  shall be diverted  to or 
5. No part of the power or electrical  energy  to  be  provided  under  this  act for 

used in  the  United  States  without  the order of tlle  mid  Board of Railway Com- 

have been serr td  u p o ~ ~  the n ~ y o r  and clerk of the town of Fort  Frances,  or,  in 
missioners,  made on an :llq)lication of mllich two weeks.’ notice  in  writing  shall 

the  absence of either  one of them, upon a nlenlbcr of the  town council in  his 
stead. 

6. The  said  Board of Railway Coniinissioners shall  hare  full  jurisdiction  to 
inquire  into  and  hear  and  determine m y  ttpplication of the  conq~any  for  leave 
to make such  diversion,  and if, and so ofteu t ~ s ,  it appears to the said board on 
such an app1ic;ttion th:lt there is not :I re:Isonable prospect of the  utilization 
within x reasonable  time of power or electrical  euergy unemployed, though 
actually  available  for use, on the C:uxldittn side of the  internationnl  boundary 
line,  the  board shall make  an  order  permitting  the  diversion of the  whole  or 
part of such unemployed  power or  electrical  energy,  and  may impose such  terms 
and conditions.  includiug  the fixing of the  time  during  which  such  diversion 
may continue, as the board  may  deem  expedient. 

7. The  board Intty order  and  require  the company 01’ any  person  to  do  forth- 
with, or within  or a t  any specified time, and in any  manner  prescribed by the 

which s m h  company or person is or may be required to do under this act,  and 
board, so f a r   a s  is not  inconsistent  with  this  act,  any  act,  matter, or thing 

may  forbid  the  doing or continuing of any  act,  matter,  or  thing  which is con- 
trary to this ac t ;  : t n d  shall hare  full  jurisdiction  to  hear  and  determine all 
matters  whether of law or of fact,  and  shall, :IS respects  the  ntteudance  and 
exxmination of witnesses,  the  production  and inspection of documents,  tho 
enforcement of its orders, the  entry on and inspection of property,  and  other 
matters  necessary or proper for the clue exercise of its jurisdiction  under this 
act, or otherwise  for  carrying this act  into effect, have  all  such powers, rights, 
and  privileges as are  vested  in a superior Court. 

8. The  practice  and  procedure  under this act on applications  to the board 
shall be as nearly as possible that followed  on applications  thereto  under  the 
railway  act, 1903, and  otherwise  shall  be  subject to the direction  and  control 
of the  board. 

Filed November 18, 1912. 
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