government. For example, community chiefs may also sit as representatives at
national or regional-level councils or assemblies.

Decision-making processes will likely differ among nations and among the
various units of government within nations. Decision making at the community
level may be structured to achieve the broad participation of all community
members, including families, clans, elders, youth and women. Community
decision-making processes may be vote-based or consensus-based, or may be
rooted in a combination of traditional and non-traditional methods. Some
decisions may be made by a community government structure, such as a
council, while other decisions, especially in matters of broad community
interest, or affecting collective interests and well-being (such as those that
affect a nation’s lands and resources), may require the consideration of the
whole community. On a day-to-day basis, decision making at regional, tribal
and nation levels would likely be carried out directly by representative leaders
and would be vote- or consensus-based.

Accountability of Aboriginal nation government will be determined primarily by
processes rather than by structures and institutions. Such processes may
mirror Aboriginal governing traditions. They may also replicate accountability
measures common to Canadian governments. For example, these might
include

« financial and operational reporting regimes (possibly based on statutes);

* clear and transparent administrative policies, procedures and operations
(including administrative decision-making procedures);

* a code of ethics for public officials;

» conflict of interest laws or guidelines;

» access to information procedures;

* the development of communication systems to keep citizens informed; and

* the establishment of procedures to deal with individual or community
grievances.

Constitution



The internal structure and authority of a nation government and its various units
of government would be reflected in a constitution, charter, law(s) and in
unwritten conventions that reflect the nation’s cultural norms and social and
traditional values. The elements of such constitutions could include

+ a statement of values, beliefs, principles;

+ a description of units or levels of government and associated legislative,
executive and judicial structures, written procedures (for example, for selecting
officials, leaders and representatives to decision-making bodies), and
definitions of jurisdictions, powers and authority;

» criteria, and application and appeal procedures for citizenship;
* provisions regarding lands, resources and the environment;

* individual and collective rights protections; and

* procedures for amending the constitution.

Urban extensions of Aboriginal nation government

The authority of an Aboriginal nation government authority has both a territorial
and a communal character (see the section on visions of governance earlier in
the chapter for an elaboration of these terms). Its exercise can be in respect of
a particular territory (for example, an Aboriginal land base) or in respect of
persons (for example, citizens, whether or not they live on Aboriginal lands).
Aboriginal nation governments may also extend their government activities and
authority to their



Teslin Tlingit Government

The Teslin Tlingit Nation in Yukon is restoring its traditional system of
government, particularly in the area of leadership and decision making,
with some contemporary adaptations. Teslin Tlingit government is clan-
based. The five Tlingit clans determine who is a member, select leaders
and assume government-type responsibilities in respect of clan
members.

The Teslin Tlingit are building upon the family at the level of the nation
through the establishment of several branches of government, including a
general council (legislative branch), executive council, an elders council
and a justice council. While these councils are not exact duplicates of
traditional Tlingit institutions, they do reflect structurally the tradition of
maintaining balance within the community through the five clans. For
example, the general council comprises five representatives from each
clan. Decision making is by consensus, but requires a quorum including
at least three members from each clan. Similarly, each clan leader has a
seat on the executive council, and the justice council comprises the five
clan leaders. Each clan has its own court structure called a “peacemaker
court”.

Source: Teslin Tlingit First Nation, “Aboriginal Self-Government and Judicial
Systems”, research study prepared for RCAP (1995).

citizens living in urban areas. In all cases, however, urban Aboriginal citizens’
participation in such governance initiatives will be voluntary, based on
individual choice and consent. Urban extensions of an Aboriginal nation
government might take the form of

* extra-territorial jurisdiction,

* host nation,

* treaty nation government in urban areas, or
» Métis Nation government in urban areas.

Each of these approaches is considered in greater detail in Volume 4, Chapter
7.



Accountability Processes

For Shubenacadie (Indian Brook), a First Nation community in Nova
Scotia, the accountability of government institutions, leaders and officials
is important. Accountability is defined in terms of council’s
responsiveness to and operation for the benefit of community members.

Suggestions for improving band council accountability made by
community members are pragmatic. They suggest various measures to
be taken by the community and its leadership through a process of
community review and adjustment. For example, suggestions include
open council meetings, improved systems for communicating community
concerns and council decisions such as newsletters, home visits by
political leaders, and increased involvement of members through
committee structures.

Source: Jean Knockwood, “The Shubenacadie Band Council and the Indian Brook
Band Case Study on Self Governance”, research study prepared for RCAP (1993).

Extra-territorial jurisdiction

The extra-territorial jurisdiction approach will likely be of greatest interest to
Aboriginal nation governments that wish to extend government activities to
urban citizens living outside the nation’s Category | lands. They might extend
services through urban service delivery programs, agencies or institutions
established and operated by the nation or by the nation’s urban citizens under
the nation government’s authority. Another possibility is to establish separate
urban political institutions (for example, urban councils) or to represent the
urban constituency in the nation’s main political structures (for example,
through urban councillors).



Extra-Territorial Jurisdiction

Precedents for the exercise of extra-territorial jurisdiction exist in the
Yukon. While not confined to urban areas, First Nations, pursuant to their
individual self-government agreements, may enact laws in respect of their
citizens for

» programs and services for spiritual and cultural beliefs and practices;
* provision of programs and services in Aboriginal languages;

« aspects of health care, social and welfare services;

* training programs;

» most aspects of care, custody, adoption and placement of the First
Nation’s children;

* marriage; and
* dispute resolution services.

See, for example, “First Nation of Nacho Nyak Dun Final Agreement between the
Government of Canada, the First Nation of Nacho Nyak Dun and the Government of
the Yukon”, 1992.

A nation could extend the application of the nation’s laws to urban residents
who choose to be subject to them, in matters described in a treaty or self-
government agreement (for example, child welfare, marriage, health,
education, language and culture). Finally, a nation could contract with other
urban service delivery agencies and institutions on behalf of urban citizens to
have these agencies provide programs and services to the nation’s citizens.

Host nation

Acting as a host nation, Aboriginal nations would have rights and
responsibilities having to do with citizens of other Aboriginal nations living in
urban areas within the traditional territories of the nation who choose to
participate in the host nation’s urban governance activities. In an urban area,
an Aboriginal nation government would most likely confine its activities as host



nation to program and service delivery.
Treaty nation government

Treaty nations may singly or jointly establish centres in urban areas to deliver
services and treaty entitlements. The authority to deliver programs and services
to treaty people in urban areas would be delegated by participating treaty
nations to the centres. These institutions need not be empowered by a
particular Aboriginal nation government but could be a common governance
concern of several treaty nations — whether or not they are signatories of the
same treaties.

Historical and Contemporary Confederacies

The Haudenosaunee Confederacy provides an example of a traditional
confederacy. It incorporates five distinctive though linguistically related
nations of people (the Mohawk, Onondaga, Oneida, Cayuga and Seneca
nations). The Covenant Circle of wampum represents the 50 chiefs
(rotiianeson) of the five nations and the peace, balance and security that
are achieved for all through the mechanism of the confederacy.

The Nishnawbe Aski Nation (NAN) embodies a newer confederal
arrangement. It involves the participation of Cree, Ojibwa and Qji-Cree
First Nation communities in northern Ontario. NAN has developed an
extensive infrastructure for program and service delivery in areas such as
education, justice and health. It has also established political structures to
oversee all activities jointly undertaken by the members.

Meétis Nation government in urban areas

The Métis Nation has advocated the development and operation of urban
institutions to serve urban Métis residents. Some Métis Nation government
proposals anticipate a local or community level of Métis government integrated
with provincial, regional and national Métis government bodies. This model of
local government would include urban areas with Métis populations. Urban
Métis locals, as governments, would have responsibilities in areas such as
education, training, economic development, social services and housing. They
would deliver programs and services organized at the provincial or national
level of the Métis Nation or their own programs.



Aboriginal Public Government

The public government model expresses self-determination through an
Aboriginal-controlled public government rather than an Aboriginal-
exclusive form of self-government. It is identified by the following key
characteristics:

* government over a geographic territory, coinciding with an existing or
new government administrative jurisdiction, a treaty area or a
comprehensive claims settlement area;

* a constituency of residents that includes Aboriginal persons possessing
Aboriginal and treaty rights in Canada, as well as non-Aboriginal people;

* jurisdiction in areas considered important by residents and that may
include a mix of comprehensive powers and authority;

* the establishment of legislative, executive and judicial structures of
government and internal government procedures broadly similar to those
of other Canadian governments, but that may be adapted to reflect
Aboriginal customs, culture and traditions;

* the possibility of relationships with other units of government operating
within a public government framework;

* the possibility of relationships with other Aboriginal governments; and

* the use of internal government procedures broadly similar to those of
other Canadian governments, adapted to reflect Aboriginal traditions

Associated models of inter-Aboriginal government organization

Several nations may join together to establish a confederacy or similar type of
political alliance or supra-nation government organization. These may reflect
historical alliances (for example, the Haudenosaunee, Wabanaki or Blackfoot
confederacies) or new alliances that take into account relationships that have
evolved between Aboriginal peoples in more recent years. Confederacies may
be established to



» maintain treaty relations with federal and provincial governments;
« further political purposes, such as advocacy;

« carry out intergovernmental tasks such as regulating land and resource use in
shared traditional territories (Category Il lands); and

« carry out administrative tasks, such as program and service delivery.

Some nations may be too small to sustain a broad range of government
activities, especially in program and service delivery. More effective service
delivery may be achieved when several nations pool their resources through co-
operative intergovernmental arrangements.

Administration of Lands and Resources

Inuit proposals for Nunavik, a regional public government in northern
Quebec, would see the establishment of administrative departments
(such as the department of environment, lands and resources proposed
in the Nunavik constitution) to implement Nunavik government legislation
and policy.

Government action would strongly reflect Inuit relationships with their
traditional land and resource base, and Inuit rights would ultimately be
protected through a Nunavik charter. For example, this charter would
recognize Inuit priorities in harvesting wildlife subject only to principles of
conservation.

Source: Marc Malone and Carole Lévesque, “Nunavik Government”, research study
prepared for RCAP (1994); see also Nunavik Constitutional Committee, “Constitution
of Nunavik”, 1991.

Structures

Nations with continuing associations may establish joint political and
administrative structures, including councils, assemblies, administrative
agencies, boards or institutions. For example, a group of nations, through a
confederal organization, may set up a post-secondary education facility.

Jurisdiction



Based on our opinion that the right of self-determination and the right of self-
government reside primarily with nations, we believe a confederacy would need
to be empowered by participating Aboriginal nations. They would have to
delegate or transfer to the confederacy and its political and administrative
institutions jurisdiction and associated powers and authority. Jurisdiction and
associated powers to be delegated to a confederacy may be limited (for
example, the administration of selected programs) or comprehensive (for
example, making and enforcing laws in a range of subject matters including
education, health, taxation, lands and resources).

Model 2: The public government model

The public government model of Aboriginal government includes aspects of
lands and territory, citizenship, jurisdiction, forms of internal organization, and
the relationship with other Aboriginal governments.

Lands and territory

Public governments exercise jurisdiction over a geographically defined territory.
The territorial boundaries of the public government may coincide with or
encompass

* an existing administrative territory such as a region or northern territory, a
northern regional municipality, improvement or similar administrative district, a
municipality, town, hamlet or village;

* a treaty area or comprehensive claims agreement settlement area; or

« the traditional territory of an Aboriginal nation.



Rights Protections in a Public Government Context

Reporting in 1993, the Northwest Territories Commission for
Constitutional Development (the Bourque commission) proposed a
constitution for a new western territory, Nunavut, incorporating public,
Aboriginal and mixed governments. The commission recommended
affirmation of the rights and freedoms set out in the Canadian Charter of
Rights and Freedoms. It also recommended recognition and protection of
the rights of First Peoples, including the inherent right of self-government;
the status of Aboriginal languages as official languages; the right of
Aboriginal First Nations to opt out of a new western territory and pursue
direct relationships with the federal government; and affirmation,
recognition and protection of treaty rights, Métis rights and the rights of
First Nations that have already entered into modern land claims
agreements.

Source: Linda Starke, Signs of Hope: Working Towards Our Common Future (Oxford:
Oxford University Press, 1990).

Within the territorial boundaries of the public government, land is likely to be
organized according to the three categories of land referred to earlier. (These
categories are described further in Chapter 4.)

Category | lands are Aboriginal lands held and controlled by the Aboriginal
nation or nations participating in the public government. Category |l lands are
shared lands encompassing parts of the traditional Aboriginal territories over
which the Aboriginal public government will exercise jurisdiction shared with
other Canadian governments and possibly with other Aboriginal nation
governments in accordance with negotiated arrangements. Category Il lands
are Crown lands and privately held lands.

Treaties to be made between the Aboriginal peoples who reside in the territory
and Canadian governments will deal with self-government, lands and
resources, and federal or provincial legislation required to establish a public
government. They will determine what jurisdictional regimes apply to the three
categories of land within the public government’s territory.



Regional Public Government Jurisdiction

A research study on Métis self-government in Saskatchewan suggested
that Métis communities in the northern parts of the province may be in a
position to exercise a range of government powers through a Métis-
controlled regional public government. As proposed, the authority of this
government might encompass provincial-type responsibilities; for
example, lands and resource management, fire control, highways, health,
education, justice and economic development.

Source: Clement Chartier for the Metis Family and Community Justice Services Inc.,
“Governance Study: Metis Self-Government in Saskatchewan”, research study
prepared for RCAP (1995).

The draft constitution of Nunavik proposes authority in areas normally
within the purview of federal and provincial governments, including lands,
education, environment, health and social services, public works, justice,
language, offshore areas and external relations.

Source: Nunavik Constitutional Committee, “Constitution of Nunavik”, 1991.

Constituency of residents

A public government would be organized to serve a constituency of residents,
including Aboriginal and non-Aboriginal people who live within a defined
territory. The Aboriginal residents may be from different Aboriginal nations and
backgrounds.

The Aboriginal public government model differs from non-Aboriginal public
governments in that the rights of residents may be differentiated to allow the
Aboriginal majority to retain constitutionally protected Aboriginal and treaty
rights, including the right of self-government. Aboriginal residents may have
certain exclusive economic rights, for example, in renewable resource
harvesting activities. Aboriginal residents may have the right to own, use,
regulate and enjoy specific cultural property, and to promote and protect
Aboriginal heritage, culture, language and traditions. Both Aboriginal and non-
Aboriginal persons may have to prove they are residents to establish their
eligibility to stand for government office or leadership positions.



Aboriginal or treaty rights that limit a public government’s power may be
reflected in a treaty, a comprehensive claims settlement or a similar agreement.
Both shared and differentiated rights of Aboriginal and non-Aboriginal citizens
would be set out in a constitution or laws of the public government.

The Canadian Charter of Rights and Freedoms and provincial charters or
human rights codes, where appropriate, would apply to Aboriginal public
governments. Charters may be developed to reflect Aboriginal values and the
Aboriginal realities of public government, and to protect and promote the
specific rights and interests of the Aboriginal residents.

Jurisdiction, powers and authority

Powers and authority in a variety of areas will be variously recognized,
transferred, devolved or delegated to Aboriginal public governments by other
Canadian governments. The jurisdiction of Aboriginal public governments will
almost certainly differ from that of comparable non-Aboriginal governments. For
example, local Aboriginal governments in some areas might have enhanced
municipal jurisdiction to deal with provincial areas of jurisdiction (for example,
lands and resources, environment, education, social affairs, administration of
justice). Even some federal areas of jurisdiction (for example, migratory birds)
might logically be dealt with by local and regional governments.

The objective is to ensure that the public government is sufficiently empowered
to support Aboriginal peoples’ aspirations in economic, cultural, social and
political spheres, and to protect all residents’ civil and political rights. The
section on self-government identifies core areas of regional jurisdiction, as well
as matters that might be considered to fall within the periphery of Aboriginal
nation government jurisdiction. The types of jurisdiction that might be exercised
by a local or community form of public government would have to be
negotiated, and would be delegated by another government (for example, the
Aboriginal, provincial or federal government). Aboriginal-controlled local public
governments might be permitted to exercise authority different from that
normally assigned to comparable municipal governments. For example, they
might receive delegated authority to regulate certain hunting, fishing and
trapping activities, subjects normally within the purview of the province.

Like Aboriginal nation governments, Aboriginal public governments can be
expected to exercise the law-making, judicial and executive powers of
government. The way these powers are exercised, and the structures that



administer them, can reflect Aboriginal traditions and cultures.
Internal government organization
Units of government

Aboriginal public governments may operate at community, regional or territorial
levels. They may incorporate one or more units of government. The relationship
between regional or territorial units differs according to whether the units are
organized centrally or federally.

Under a centralized form of government, powers and authority, including the
power to establish, empower and legislate in respect of other orders of
government, may be concentrated in one central unit of government. This is the
case, for example, in the newly established territory of Nunavut.235 A
centralized form can be implemented in a regional public government when
there is a history of co-operative action among the communities and they
decide to form a new government such as Nunavik in northern Quebec.

Federal Forms of Organization

The Bourque commission proposed a federal form of government
organization for the western Northwest Territories. Two distinct levels of
government, a district and central government, would coexist, each with
its own constitutionally protected sphere of authority, law-making
capacities and structures of government.

Source: Commission for Constitutional Development (the Bourque commission),
“Phase | Report: Working Toward a Common Future” (Ottawa: Supply and Services,
1992).

Reflecting the principle of subsidiarity, proposals for a western Arctic
district government encompassing Inuvialuit, Gwich’in and mixed
Aboriginal/non-Aboriginal communities describe the relationship between
regional and community levels of government as follows:

The proposed regional government will have no legislative powers in fact
unless and until the communities, through representatives in the regional



assembly, wish to confer a given power upon the regional government.
The legislation creating the regional government ... is simply enabling
legislation to empower the regional assembly ... to legislate. Thus, the
proposed new regional government should properly be considered as
empowering communities.

Source: Inuvialuit Regional Corporation, “Inuvialuit Self-Government”, research study
prepared for RCAP (1993).

Under a federal form of organization, two or more units of government, most
likely regional and local governments, would coexist in the public government
framework. Jurisdiction would be divided among them. Each level of
government would be autonomous within its respective field of jurisdiction. This
form of organization may be appropriate where communities want to exercise
powers and authority in respect of specific matters, rather than have these rest
with a regional or territorial government.

A public government may also be organized federally according to the principle
of subsidiarity.236 Under this arrangement, a regional public government might
be set up and controlled by other participating governments, including
community and Aboriginal nation governments. A regional government may
have its own powers and authority, but for the most part it would exercise these
at the discretion and according to the will of participating governments. Through
the regional government, participating governments would pursue common
interests and objectives, for example, in program and service delivery.
Organization on the basis of subsidiarity works well where diverse communities
benefit by participating in regional alliances for some but not all government
purposes.

Allocation of jurisdiction among units of government

Like Aboriginal nation government, Aboriginal public governments may include
more than one level of government. As with the Aboriginal nation government
model, some authority may be exercised more appropriately at the community
level (for example, program and service delivery), while others (such as
program and service design, and law and policy making) may rest at regional or
territorial levels of the public government.



Representation in the Western Arctic Regional Government

Proposals for this government anticipate a regional council composed of
eleven councillors. One would be elected from each of the participating
Inuvialuit and Gwich’in communities, two elected at large from each of the
Beaufort and Delta areas, and a mayor would be elected at large from
within the region.

Source: Western Arctic Regional Government, “Inuvialuit and Gwich’in Proposal for
Reshaping Government in the Western Arctic”, 1994.

Legislative, executive and judicial structures

Aboriginal public governments will include legislative, executive and judicial
branches, although the form these take may be influenced by the traditions,
values and cultures of the Aboriginal people who control the government.
Public governments will also establish administrative agencies and institutions
to carry out government business.

Internal government procedures

Internal procedures include rules for leadership selection, representation in
government agencies and boards, decision making and other activities to
enhance government accountability. Aboriginal public governments may wish
to adopt the procedures of other Canadian public governments. They may also
adapt procedures to reflect the culture, values and traditions of Aboriginal
peoples participating in the public government.

Leaders most likely will be selected through electoral processes.
Representatives to regional or territorial legislative bodies may be the leaders
of community governments, or directly elected representatives. In some
instances it may be desirable to have some combination of the two
approaches. Members of executive bodies may be elected, for example,
through at-large elections for specific offices, or selected from representatives
to the legislative body.

Decision-making processes may reflect Aboriginal traditions of consensus or
may be based on majority vote. Regional and territorial public governments
may carry out government responsibilities and activities through sector-specific
departments, ministries, public corporations and related government agencies.



Internal government procedures, administrative systems and the corporate
culture of government institutions may reflect Aboriginal traditions, values and
ways. Many of these adaptations might not be readily apparent on the surface
of the government’s operations. Aboriginal public governments would be
accountable to all residents. The form of accountability, like that of nation-
based governments, in part reflects traditional Aboriginal customs and in part
measures common to mainstream Canadian government.

Constitution

Various features of an Aboriginal public government may be formally described
in instruments such as the constitution (where specifically created), or in
agreements (treaties, comprehensive claims agreements). Characteristics of
the government may also be formalized in the legislation of another Canadian
government that recognizes or enables the public government. For example,
the Nunavut Act was passed by Parliament permitting the establishment and
implementation of the Nunavut government and legislative assembly. The
elements that would be included in each of these instruments are similar to
those described for Aboriginal nation government constitutions.

Relationships with other Aboriginal governments

An Aboriginal public government might establish formal and working
relationships with other Aboriginal governments in two situations: when the
boundaries of an Aboriginal nation and an Aboriginal-controlled public
government are contiguous, and when Aboriginal communities of interest
operate in urban areas located in its territory. In either case, intergovernmental
arrangements, including co-jurisdiction and co-management, might be
established to deal with lands and resources, environmental matters and
program and service delivery (for example, in the areas of health, education,
justice, public services and infrastructure).

Model 3: The community of interest model

The community of interest model of Aboriginal government deals with aspects
of lands and territory, citizenship, jurisdiction, forms of internal organization,
and the relationship with other Aboriginal governments.

Lands and territory



Community of interest governments are not land-based or territorial. The model
is not based on exercising jurisdiction over an Aboriginal land base or territory.
However, such governments may operate within a clearly defined geographic
area. This area may be determined by the dispersion or concentration of the
government’s membership, or by its location in a rural or urban area. For
example, governments may operate within the boundaries of a city, town or
municipality, while non-urban community of interest governments may operate
province-wide or within a region defined by other means. The model is
distinctive because it is not primarily land-based either in terms of the location
of its membership or its jurisdiction. However, a community of interest
government may own or hold land or be involved in land and resource co-
management projects. (Co-management, as it pertains to urban communities of
interest, is considered in Volume 4, Chapter 7.)

A land base or access to one may be acquired by a community of interest
government for the following purposes:

* cultural, spiritual or educational

« institutions (including schools and offices)

* housing

* economic development and revenue generation.
Membership

Membership in the government is based on Aboriginal identity and voluntary
affiliation. It consists of individuals (or families) of Aboriginal heritage, who may
or may not have emotional, familial, cultural, political or other affiliations with a
particular nation.

Such a government could have the authority to establish membership rules and
to determine the criteria to assess a person’s affiliation with an Aboriginal
people. Individuals might be eligible for membership on the basis of

« self-identification as an Aboriginal person;

» claims of affiliation with, or citizenship in, an Aboriginal nation; or



» documented evidence of affiliation with an Aboriginal people or nation.

We believe that community of interest governments and nation governments
should allow individuals to retain citizenship in an Aboriginal nation as well as
being members of a community of interest government.

Depending on the structure and purpose of the government, membership rights
and entitlements may be limited primarily to political rights (for example, the
right to stand for executive office) and to social, economic and cultural rights
(for example, entitlement to programs and services delivered by the
government).

The Canadian Charter of Rights and Freedoms and provincial, territorial and
appropriate Aboriginal charters would apply to community of interest
governments.

Intergovernmental Arrangements

In a report to the Northwest Territories Constitutional Steering Committee
in 1994, the Dogrib Treaty #11 Council described the type of
arrangements that might exist between Dogrib and public government
institutions. It suggested that such relations would take place in a
framework of negotiated inter-governmental agreements, inter-delegation
of powers and sharing of resources.

Source: Constitutional Development Steering Committee (N.w.T.), “Summaries of
Member Group Research Reports” (Yellowknife, N.w.T.: Constitutional Development
Steering Committee, 1994), p. 32.

Jurisdiction and powers

Unlike Aboriginal nation and public governments, a community of interest
government would not exercise the right of self-government unless it is one of
the communities of a specific Aboriginal nation, nor would it have
comprehensive powers. Jurisdiction and authority will be limited and will be
assigned, delegated or transferred by other Canadian and Aboriginal
governments. Under such arrangements, authority may be transferred on a
sector-specific basis.

Areas in which these governments are likely to be active include those with a



human focus, for example,

* education, culture and language,
* social services,

* child welfare,

* housing, and

* economic development.

Areas in which they are likely to have less involvement include those with an
infrastructure or land base focus, for example lands, resources, environment,
aspects of the economy (for example, wildlife management), public
infrastructure and services, and communications.

Aboriginal community of interest governments may exercise their jurisdiction
exclusively for their members in accordance with arrangements that result from
a delegation of power. Alternatively, they may exercise devolved or delegated
jurisdiction on behalf of other governments (federal, provincial, other Aboriginal)
in specific service delivery sectors (for example, education, health). These
areas would likely involve negotiated co-management arrangements. They also
may deliver the programs and services of other governments under service
delivery agreements.

Community of interest governments will engage primarily in by-law, rule and
policy making, and exercise administrative powers and authority. It is also
possible that a government would administer justice services and enforce its
own by-laws, as well as the laws of other authorities, according to

agreement.237
Internal government organization

Given that they fulfil a limited set of functions, these governments will not have
all the organizational features of other governments. In general, the size of the
government and its associated organization would correspond to the range of
activities being undertaken. The more limited and focused its functions and
activities, the less political and administrative infrastructure will be required.



Units of government

Community of interest governments likely will be organized with only one level.
This form of organization is most appropriate for urban or non-urban areas
where the participating Aboriginal population is fairly concentrated.

An organization of more than one level would be less common but appropriate
for non-urban Aboriginal communities where the population is dispersed but
can be organized in local or regional associations or communities. As
discussed previously, two or more levels of government can be organized
according to centralized or federal principles.

Structures of government

Community of interest governments for the most part would not have a full set
of government structures. Executive and legislative functions likely will be fused
in one body (for example, an elected executive council). However, if the
community of interest is large enough, and government responsibilities are
comprehensive, a legislative body may be established with representation
drawn from local or regional associations or participating institutions and
agencies. The executive could be a subset of the members of the legislative
council, or could be separately selected.

Most community of interest governments will carry out their government
responsibilities and activities through sector-specific agencies and institutions.
These institutions may be fairly autonomous, enjoying an arm’s-length
relationship with political bodies and having their own boards. Alternatively, the
government may elect to establish tight control over them and make them
administrative branches of the government.

Internal government procedures

Internal government procedures relating to the selection of leaders, decision
making and accountability would be set out in the government’s constituting
document.

Leadership selection and decision-making procedures would be determined by
several factors, including the homogeneity of the population and the functions
served by the government. As a non-traditional form of Aboriginal government,
involving individuals from diverse Aboriginal traditions, leadership selection is



likely to be by election, although other methods should not be precluded.
Decision making may be by majority vote or consensus. Accountability to the
community served may be enhanced by procedures similar to those described
for Aboriginal nation and public governments.

Constitution

The community that associates for purposes of pursuing this form of
government will determine the scope, functions, structure, institutions and
procedures of that government. These characteristics might be described in a
constituting document, which would be recognized or given effect by another
government’s legislation, delegating powers to the community of interest
government.

Aboriginal Community of Interest Government

The community of interest model of Aboriginal government is an
Aboriginal-exclusive form of government of a group of Aboriginal people
who associate voluntarily. It does not operate on the basis of the inherent
right of self-government, but rather has self-governing authority delegated
by an Aboriginal nation government or by federal or provincial
governments. It has the following key characteristics:

* it operates within territorial limits but without jurisdiction over a territory
or land base, although the acquisition of land is not precluded;

* its membership includes individuals of different Aboriginal heritage who
choose to be members, and who may or may not pursue an affiliation
with their home nations;

* its powers and authority have been delegated to it in a limited range of
jurisdictions or matters concentrated on program and service delivery in
areas of importance to its members;

* in most cases, it has a single level of government organization, with
government operations conducted through institutions and agencies;

* it has some decision- or rule-making authority and a dispute-resolution
mechanism; and



* it may act as a service delivery agency for other Aboriginal
governments.

Relationships with other Aboriginal governments

Since Aboriginal community of interest governments will include individuals
from different nations, relations with Aboriginal governments, especially nation
governments, will be significant. Aspects of inter-Aboriginal government
relations might include

* service delivery arrangements to provide services to citizens of the nation who
reside in areas where the community of interest government operates;

* co-operation in program and service delivery in specific sectors (for example,
post-secondary education, justice initiatives, and health facilities); and

* co-operation for the purpose of political advocacy and to pursue relations with
Canadian governments at a municipal, provincial, territorial or national level.

Participation in Land and Resource Management

A community of interest government, in agreement with a provincial
government, may have access to a specific area of unoccupied Crown
land. It may operate educational and cultural centres or programs or
manage resources on the land base (for example, forests). Access to the
land and resource base would be permitted even if it is not being used
primarily for residential purposes.

Community of interest governments will also enjoy significant relations with
municipal governments, notably in urban areas. These will likely require
establishing formal agreements for program and service delivery in certain
sectors, and establishing associated structures (such as committees and
councils) to facilitate communication and consultation. In Volume 4, Chapter 7,
we explore some possibilities for reforming existing government authorities and
structures in urban environments in consideration of Aboriginal perspectives
and interests. Such reforms could also entail establishing joint structures to co-
ordinate activities and agreements with urban Aboriginal community of interest
governments.



Community of Interest Proposals

The Native Council of Prince Edward Island has proposed a non-urban
variant of the community of interest model. Their draft recognition act
provides for the registration of members in accordance with a by-law to
be developed by the governing council. The by-law would require
documented evidence of descent from one of the Aboriginal peoples of
Canada defined in the Constitution Act, 1982. Associated “rights and
obligations” of membership would be spelled out in a by-law.

Source: Native Council of Prince Edward Island, “Report on Self-Government
Structures for Micmacs Living Off-Reserve in Prince Edward Island”, brief submitted
to RCAP (1993).

The Aboriginal Council of Winnipeg proposes to extend membership to
Aboriginal people in the city of Winnipeg. As proposed in its draft
constitution, an Aboriginal person is defined as “any person whose
ancestral beginnings or roots can be traced, in full or in part, to the first
inhabitants of North America”.

Source: Linda Clarkson, “A Case Study of the Aboriginal Council of Winnipeg as an
Inclusive Status-Blind Urban Political Representative Organization”, research study
prepared for RCAP (1994).

Conclusion

We have considered three models of Aboriginal governance that might be
developed to meet the aspirations of Aboriginal peoples in Canada. These
approaches do not exhaust the possibilities for Aboriginal self-government and
self-determination.

The nation government model provides a largely autonomous form of
governance for Aboriginal peoples who choose to exercise their collective self-
determination around the principles of a nation with a defined citizenship base.
However, nation government requires a certain amount of aggregation on the
part of an Aboriginal people and associated communities, either to reinstate
traditional nation affiliations and confederacies or to create new ones, and to
sustain an adequate citizenship and resource base for the practical
implementation of self-government.



Program and Service Delivery

Aboriginal peoples want more control over how programs and services
are delivered to their citizens. Current co-management type regimes
permit varying levels of Aboriginal involvement in design, development
and delivery of programs and services. However, such involvement must
occur within the parameters of provincial or federal government
legislative or policy regimes.

In delivering programs to a mixed Aboriginal constituency, the New
Brunswick Aboriginal Peoples Council envisions short-term co-
management arrangements and the gradual assumption of greater
government powers and self-sufficiency over the longer term.

As Aboriginal self-government becomes a reality, it will be the
responsibility of the government to formulate, initiate and maintain
programs and services for its constituency. The NBAPC, as such a
government, would design programs to meet the needs of the
membership and conduct objective research. Program design and
delivery would involve contemporary management methods coupled with
traditional techniques, which will be used as guidelines for all programs.

Source: New Brunswick Aboriginal Peoples Council, “Aboriginal Self Governance
Within the Province of New Brunswick”, research study prepared for RCAP (1995).

For some Aboriginal peoples and nations, leadership and control over public
governments in their traditional territories represent an effective route to self-
determination and provide a vehicle for protecting, promoting and exercising
Aboriginal and treaty rights. This form of government may result in Aboriginal
peoples or nations controlling territorial or regional public governments through
law-making, executive and judicial powers in much the same way as nation
governments do.



Nation Governments and Community of Interest Governments

The need for co-operation between nations of origin and urban
communities of interest was noted by the Native Council of Canada. It
suggested that urban governments representing Aboriginal people of
different heritage

need [not] be at the expense of tribal or national distinctions, any more
than it would to clan or other collective distinctions that cut across and
link national and local identities ... .Regimes for dual citizenship can be
developed, as indeed they now exist internationally. Membership in an
urban government need not and should not imply loss of citizenship in a
nation, clan or family.

Source: Native Council of Canada, “The National Perspective”, Book 1 in The First
Peoples Urban Circle: Choices for Self-Determination (Ottawa: Native Council of
Canada, 1993), p. 17.

Community of interest governments provide an inclusive and practical response
to the needs of Aboriginal people who, while they may not share the same
Aboriginal group origin, do have a shared sense of identity arising from their
common experience in urban and other areas. Where nationhood is not an
issue, these governments may provide a meaningful and effective way for
individuals and groups to protect and preserve the essential elements of their
aboriginality that might otherwise be threatened by time, distance and other
circumstances. Affiliations with Aboriginal nation or public governments may
provide opportunities for mutually beneficial arrangements, such as shared
program delivery.

We emphasize again that these models of Aboriginal government should not be
considered either exhaustive of the possibilities, mutually exclusive or static in
time. We have presented them here as suggestions of possible forms of
Aboriginal governments. Governance, like nationhood, has a dynamic
character. Should Aboriginal peoples choose to follow one or another of these
paths to Aboriginal government, depending on their geographic situation, we
anticipate that the outcomes will be as richly diverse as the traditions,
aspirations and experiences of Aboriginal peoples in Canada.

Recommendations



The Commission recommends that
2.3.13

All governments in Canada support Aboriginal peoples’ desire to exercise both
territorial and communal forms of jurisdiction, and co-operate with and assist
them in achieving these objectives through negotiated self-government
agreements.

2.3.14

In establishing and structuring their governments, Aboriginal peoples give
consideration to three models of Aboriginal government — nation government,
public government and community of interest government — while recognizing
that changes to these models can be made to reflect particular aspirations,
customs, culture, traditions and values.

2.3.15

When Aboriginal people establish governments that reflect either a nation or a
public government approach, the laws of these governments be recognized as
applicable to all residents within the territorial jurisdictions of the government
unless otherwise provided by that government.

2.3.16
When Aboriginal people choose to establish nation governments,

(a) The rights and interests of residents on the nation’s territory who are not
citizens or members of the nation be protected.

(b) That such protection take the form of representation in the decision-making
structures and processes of the nation.

3.2 Financing Aboriginal Government

Earlier in this chapter, we identified three attributes that any government must
have to be effective: legitimacy, power and resources. A new relationship
between Aboriginal and non-Aboriginal people must provide for all three
elements if self-government is to become a reality for Canada’s First Peoples. It



is not enough to say that Aboriginal peoples, by virtue of recognition of their
inherent rights, can establish (or re-establish) their own governments with
varying degrees of independent and shared authority. Such governments would
be relatively ineffective without sufficient resources and financial arrangements
in place to enable the effective exercise of this governing authority.

Thus far, we have addressed two of the fundamental ingredients for Aboriginal
self-government, legitimacy and power. We now shift our attention to the issue
of financing, beginning with a focused treatment of the financial arrangements
that will be required to support Aboriginal governments under the new
relationship. Lands and resources and economic development are addressed
further in Chapters 4 and 5 (in Part Two of this volume).

First, we outline the main objectives that should be pursued in financing
Aboriginal governments. Second, we revisit the features of the new relationship
in light of the particular circumstances of Aboriginal governments and
communities, recommending principles to guide the development of new
financial arrangements between the Aboriginal, federal and provincial orders of
government. Third, we identify and comment upon the array of funding sources
and instruments potentially available to Aboriginal governments under a new
relationship. Fourth, we build upon the models of Aboriginal government
elaborated in the previous section, proposing ‘packages’ of financial
arrangements suited to the features and characteristics of each. Finally, we
present an argument for a Canada-wide fiscal framework to govern the fiscal
relationship among federal, provincial and Aboriginal governments.

True Aboriginal self-government will be elusive and illusionary unless
Aboriginal people have the means by which to effect it ... .The mistakes
of the past must not be allowed to continue and we must jointly work
together to break the current bondage of poverty that ... continues to
marginalize Aboriginal people to the lowest end of the social economic
ladder.

Gary Gould
Skigin EInoog Housing Corporation
Moncton, New Brunswick, 15 June 1993



Again and again | hear, “To whom will Aboriginal governments be
accountable and for what?’ Well, our answer [is that] Métis people will be
accountable to Métis people.

Robert Doucette
Metis Society of Saskatchewan
Saskatoon, Saskatchewan, 27 October 1992

Objectives for financing Aboriginal governments

In addressing the challenge of financing Aboriginal governments under a new
relationship, we need to ask ourselves, what are the fundamental goals or
objectives for financial arrangements that will support Aboriginal peoples’ quest
for effective and meaningful self-government? Establishing such objectives is
important for several reasons. They are a starting point for the negotiations on
funding arrangements that will ensue when Aboriginal peoples, acting as
nations, choose to exercise their inherent right of self-government. The
objectives themselves will be a subject of these negotiations and will influence
the design of the financial framework for Aboriginal self-government that will be
worked out among the confederation partners. These objectives will also allow
for an evaluation of the implementation and continued operation of particular
funding arrangements to determine whether they fulfil the purposes they were
designed to achieve.

Self-reliance

First and foremost, effective government depends upon a sound economic
base. Without an adequate land and resource base, and without flourishing
economic activity, Aboriginal governments will have little access to independent
sources of revenue. Aboriginal governments will need access to fiscal
instruments such as taxation. Fiscal arrangements should be structured to
provide for Aboriginal self-reliance to meet their governing responsibilities.

Equity

Financing arrangements must provide for an equitable distribution of resources
— financial and otherwise — among and between governments, groups of
people and individuals. In the design of new funding arrangements, we would
emphasize the importance of (1) equity among the various Aboriginal
governments that make up the third order of government in Canada, (2) equity



between Aboriginal and non-Aboriginal people as a whole, and (3) equity
between individuals.

It is not program monies [from DIAND] that are going to do things for us.
They are not the solution. What ... it [the Indian Acf] has done to us ... it
has deprived us of our independence, our dignity, our respect and our
responsibility.

June Delisle
Kanien’Kehaka Raotitiohkwa Cultural Centre
Kahnawake, Quebec, 6 May 1993

Efficiency

Efficiency dictates that a government should use limited resources in as
effective a manner as possible, and in so doing promote sustainable
development. This is not unlike the long-standing Aboriginal tradition of respect
for the land and its uses. Financial arrangements for Aboriginal governments,
and the processes employed to achieve them, should therefore be designed to
be efficient.

Accountability

Governments with the authority and responsibility to spend public funds for
particular purposes should be held accountable for such expenditures, primarily
by their citizens and also by other governments from which they receive fiscal
transfers. In the context of Aboriginal governments, it is our view that this
accountability rests with the Aboriginal nation rather than with individual
communities. Funding arrangements should reflect this basic objective,
allowing for processes and systems of accountability that are both explicit and
transparent.

Harmonization

Finally, financial arrangements should include mechanisms that provide for
harmonization and co-operation with adjacent governing jurisdictions. This is to
ensure that decisions made by individual Aboriginal governments take account
of the effects of their policies on other governments. This consideration should
include federal, provincial and municipal governments.



A principled basis for new financial arrangements

Building on the fundamental objectives for financing Aboriginal governments —
self-reliance, equity, efficiency, accountability and harmonization — we now
present a series of principles that should govern the design and development of
funding arrangements for Aboriginal governments.238

The renewed relationship and financial arrangements for Aboriginal
governments

The new relationship between Aboriginal and non-Aboriginal people that we
have proposed consists of three key elements:

* Aboriginal self-government based on a recognition of the right of self-
determination and the inherent right of self-government for Aboriginal peoples;

+ a relationship between Aboriginal and non-Aboriginal people and their
governments that takes the form of a nation-to-nation relationship;

* recognition of Aboriginal governments as one of three constitutionally
recognized orders of government in Canada.

The nature of this new relationship gives rise to the following principles, which
should shape the development of financial arrangements for Aboriginal
governments.

First, a renewed relationship requires fundamentally new fiscal arrangements. It
is our view that developing a system of finance for Aboriginal governments
based on adapting or modifying existing financial arrangements with Indian
bands would be ill-advised, because those arrangements are based on a
radically different kind of governing relationship. Indian Act band governments,
for example, are perceived as a form of self-government; but in fact they are a
form of self-administration, not self-government. Band governments under the
Indian Act do not have independent authority; they derive their powers from the
federal government. Moreover, given the limited range of powers delegated to
them, there is little opportunity for band governments to have access to
independent sources of revenue. Consequently, the financial arrangements are
characterized by dependency, by extensive accountability provisions, by
elaborate administrative structures and by other features that reflect that type of
governing relationship. The accountability procedures for Aboriginal nation



governments should not be more onerous than those imposed on the federal
and provincial governments. (A brief overview of existing financial
arrangements for Aboriginal governments and regional and territorial
governments is provided in Appendix 3A to this chapter.)

Second, the development of a Canada-wide framework to guide the fiscal
relationship among the three orders of government should be a prerequisite for
negotiations leading to the development of long-term financial arrangements for
individual Aboriginal governments. A key feature of the new relationship we are
recommending is that it provides an opportunity for Aboriginal peoples to
aggregate their collective interests as self-governing nations. This is an
important step toward restoring balance in a relationship between Aboriginal
and non-Aboriginal people that all too often has been weighted unduly against
the interests of Aboriginal peoples.

Likewise, Aboriginal nations collectively forming a third order of government
should have an opportunity to aggregate their interests on fiscal matters. This
would best be achieved through a Canada-wide fiscal framework negotiated by
representatives of the federal and provincial governments and national
Aboriginal peoples’ organizations. The elements of such a framework, and its
role in negotiations to develop financial arrangements for individual Aboriginal
governments, are elaborated later in this chapter.

Third, financial arrangements should reflect the principle that for Aboriginal self-
government to be meaningful, fiscal autonomy and political autonomy should
grow together. This relationship should be reflected in the proportion of
transfers to Aboriginal governments from the federal and provincial
governments that are unconditional. A government cannot be truly autonomous
if it depends on other governments for most of its financing. The nature of
transfers from other governments, for example, should reflect this principle. We
note that under existing financial arrangements, most of the funds Aboriginal
governments receive from the federal government are of a highly conditional
nature, with Aboriginal governments having to meet predetermined, detailed
program criteria to continue receiving these funds.

Conditional transfers are legitimate fiscal instruments for certain purposes —
for example, when the delivery of a program has an impact beyond a single
community, or when country-wide standards in the delivery of certain public
services are seen as desirable. As Aboriginal governments become more
autonomous politically, however, the proportion of transfers from federal or
provincial governments that is conditional should fall. This principle is reflected



in federal-provincial fiscal relations and should also underlie fiscal relations with
Aboriginal nation governments.

Fourth, financial arrangements should provide greater fiscal autonomy for
Aboriginal governments by increasing access to independent revenue sources
of their own. As we argue throughout this report, a critical element of fiscal
autonomy is a fair and just redistribution of lands and resources for Aboriginal
peoples. Without such a redistribution, Aboriginal governments, and the
communities they govern, will continue to lack a viable and sustaining
economic base, which is integral to self-government.

Aboriginal governments should be able to develop their own systems of
taxation. While most Aboriginal people already pay taxes in Canada, the
difference is that under a new relationship Aboriginal citizens would pay taxes
mainly to their own governments. Accordingly, Aboriginal governments should
have the tools to raise revenues from the development of their lands and
resources. This taxing authority, when recognized, will be an important step
toward increased fiscal autonomy for Aboriginal governments and will also
encourage greater fiscal accountability and citizen participation. If Aboriginal
nations have the power to tax and have a tax base, non-Aboriginal
governments will expect them to levy taxes. If no effort is made by Aboriginal
governments to collect taxes, there will be a negative impact on their transfer
payments from other governments.

Recommendation
The Commission recommends that
2.3.17

Aboriginal governments established under a renewed relationship have
fundamentally new fiscal arrangements, not adaptation or modification of
existing fiscal arrangements for Indian Act band governments.

Features distinguishing Aboriginal and non-Aboriginal governments:
implications for financial arrangements

There is considerable diversity among Aboriginal nations and their
communities. Many Aboriginal peoples do not possess a formally recognized
land base, and among those who do, there are large differences in resource



wealth and economic potential. The cost of delivering services to Aboriginal
people who live in remote areas is very high. Compared to the non-Aboriginal
population, more Aboriginal people live in small communities whose size limits
the economies of scale that urban governments can achieve. The territories of
an Aboriginal nation government may not be contiguous, which also affects the
cost of delivering services.

Membership in Aboriginal nations is not necessarily defined by residency. For
example, a member of a particular Aboriginal nation might make his or her
home in a non-Aboriginal community (often an urban one). Likewise, non-
Aboriginal persons might reside within an Aboriginal community or territory but
not be citizens of that political constituency. This is an important issue, given
that existing fiscal transfers for non-Aboriginal governments are based wholly
on the principle of residency.239

In terms of the transition to self-government, it is likely that Aboriginal
governments will assume varying degrees of jurisdictional authority, at least
initially, because of political choices that nations or peoples make regarding
their ability or preparedness to exercise the full powers of self-government. This
is true of any new or developing system of government.

As a final example, the policy of taxation exemption as applied to ‘on-reserve
Indians’ is unique to band governments under the existing Indian Act
relationship. Under section 87 of the act, status Indians residing on-reserve and
their property are exempt from certain kinds of taxation levied by non-Aboriginal
governments. Under the new relationship, we note that Aboriginal people will
be subject to taxation levied by their own governments. Application of the
section 87 exemption in the transition phase is a matter that must be
considered in the treaty negotiations leading to self-government agreements for
status Indians.

[To] receive funds which match neither community needs nor abilities is
to invite failure. To receive no funds [at all] is to invite disaster.

Darryl Klassen
Mennonite Central Committee
Vancouver, British Columbia, 2 June 1993

All of the features distinguishing Aboriginal from non-Aboriginal governments,
taken together, will necessarily have an impact on the effectiveness of



financing arrangements that are developed for Aboriginal governments. Thus,
we will suggest several considerations that should govern the design of
financing mechanisms for Aboriginal governments under the new relationship.

The financing mechanisms employed in arrangements for individual Aboriginal
governments should provide for considerable institutional flexibility, especially
during the transition to self-government. Assuming that all Aboriginal nation
governments will have the potential to exercise the same range of governing
authorities, it is nonetheless evident that individual governments will proceed at
varying speeds in assuming these responsibilities.

In this context, the financing mechanism should be designed so that it does not
force Aboriginal governments to assume fewer areas of jurisdiction than they
need. For example, if the financing mechanism for a program or policy sector
requires a large bureaucratic structure to be effective, the associated costs of
administration — in the face of scarce resources — may be so high that
Aboriginal governments are unable to gain access to it. Similarly, it is important
to ensure that the financing mechanism does not prevent an Aboriginal
government from asking other governments to deliver public goods or services
for which it is not yet ready to assume responsibility, or that it may never wish
to deliver itself.

The financing mechanism should be designed to promote cost-effectiveness
and the incentive to innovate. This is directly linked to our earlier arguments
that Aboriginal people should be given the opportunity to reorganize or
structure their governments in a manner that provides for greater economies of
scale in delivering public services. If financing mechanisms are focused only on
supporting public services in small individual communities, as under the
existing DIAND-band government relationship, it is evident that some public
functions will simply be too costly to administer and support. The financing
mechanism should enable Aboriginal governments to realize greater
economies of scale through co-operative service delivery arrangements with
adjacent jurisdictions (including non-Aboriginal ones, depending on the nature
of the activity).

It follows that as Aboriginal governments become more autonomous, a
significant proportion of the transfers received from the other orders of
government should be unconditional. This will enable Aboriginal governments
to take into account the costs and benefits of providing public services and
goods in various ways, and ensure that decisions regarding the necessary
trade-offs among alternative means are sensitive to the needs and aspirations



of the nation itself.

It is also important that financing agreements minimize administrative costs as
much as possible. Keeping administrative costs as low as possible is
particularly important for Aboriginal governments, given limited own-source
revenues. Therefore, the vast majority of transfers received from the other two
orders of government should be devoted as much as possible to supporting
actual services, rather than to the high costs of constantly negotiating and
renegotiating annual financial agreements. Formula funding such as that found
in the fiscal arrangements for the territorial governments is based on a set of
indicators and is usually reviewed every five years. This allows for better
planning and greater predictability and autonomy.

The financing mechanism should also reflect the capacity of the Aboriginal
government to raise own-source revenues and promote fiscal equity. The
equalization principle is a cornerstone of federalism and is enshrined in section
36 of the Constitution Act, 1982.

36(2) Parliament and the government of Canada are committed to the principle
of making equalization payments to ensure that provincial governments have
sufficient revenues to provide reasonably comparable levels of public services
at reasonably comparable levels of taxation.

We believe that this equalization principle should extend to the Aboriginal order
of government as well.

For provincial governments, equalization is achieved through a system of
payments that takes into account a government’s revenue-raising capacity to
determine eligibility for and the level of unconditional transfers. However, the
capacity of Aboriginal governments to raise revenues through instruments such
as taxation is considerably less than that of non-Aboriginal governments
generally. Moreover, differences in the need for and cost of providing public
services across Aboriginal communities are greater than for comparable non-
Aboriginal communities. For example, a northern or isolation allowance similar
to that of the government of the Northwest Territories will be required for many
Aboriginal governments.

When the provinces entered Confederation, several received statutory
subsidies, partly for surrendering their indirect taxes to the federal government
and often to offset their debt.240 In 1907, at Canada’s request, the British
government passed An Act to make further provision with respect to the sums



to be paid by Canada to the several Provinces of the Dominion, effectively
amending section 118 of the Constitution Act, 1867 and increasing the burden
of the federal government’s payments to the provinces. Later, special payments
were made to the maritime provinces following the Royal Commission on
Maritime Claims (the Duncan commission report of 1926) and to both the
prairie and maritime provinces during the 1930s, when several provinces were
on the verge of bankruptcy.241

Consideration of need is not new to fiscal arrangements in Canada. New
Brunswick received a half-yearly grant for ten years following Confederation,242
and British Columbia a railroad. Prince Edward Island was promised regular
transportation to the mainland, which the federal government provided through
a ferry service. Honouring this promise required a constitutional amendment in
1993 to replace the commitment to ‘steam service’ with one to ‘a fixed
crossing’, and to prevent the imposition of tolls or the private operation of the
crossing.243

Similar treatment should be considered now as we lay the groundwork for three
orders of government in Canada and try to meet the particular needs of
Aboriginal governments.

Recommendation
The Commission recommends that
2.3.18

The financing mechanism used for equalization purposes be based not only on
revenue-raising capacity, but also take into account differences in the
expenditure needs of the Aboriginal governments they are designed to support,
as is done with the fiscal arrangements for the territorial governments, and that
the tax effort that Aboriginal governments make be taken into consideration in
the design of these fiscal arrangements.

Funding sources and instruments for Aboriginal governments

Governments rely on a variety of sources and related instruments for financing
their public activities. Here we consider four categories relevant to the financing
of Aboriginal governments in Canada:



» own-source funding;
« transfers from other governments;
« funding from treaties and land claims settlements; and

* borrowing authorities for capital expenditures.

In the old days we had a tradition of caring and sharing. If a person was
sick or injured, the Chief would delegate others to hunt for him and
provide fire wood. We redistributed our wealth for the good of all, and that
is what any good system of taxation is supposed to do.

Elder Ernie Crowe from Piapot as retold by Chief Clarence T. Jules
Kamloops First Nation
Ottawa, Ontario, 5 November 1993

These will serve as the basis for the financial packages associated with
particular models of government and will inform the negotiations leading to a
proposed Canada-wide fiscal framework for financing Aboriginal governments.

Own-source funding

In theory, a broad array of instruments is available to governments for raising
their own revenues. For Aboriginal governments these might include taxes; tax-
sharing; resource rents and royalties; user fees, licences and fines; proceeds
from gaming activities; and corporation revenues. In reviewing these sources,
however, we should keep in mind that the potential for each instrument to raise
revenues will, in practice, vary considerably.

Taxation
Here we consider four main kinds of taxation:

(a) personal income tax, which in the case of Aboriginal governments could
apply to Aboriginal citizens and to non-citizen residents within an Aboriginal-
controlled territory;

(b) corporate taxes on private business, both Aboriginal and non-Aboriginal;



(c) sales or consumption taxes;

and (d) taxes or lease fees on land and property. The revenue-raising potential
of these kinds of taxation depends directly on levels of income, the nature and
degree of economic development and activity, and the degree of authority to
use the various forms of taxation.

When governments share authority over a particular kind of taxation — for
example, personal or corporate income tax — they can establish a common
base and then negotiate the share of the revenues collected for each order of
government. As part of the financial arrangements for Aboriginal governments,
this kind of tax-sharing arrangement would depend naturally on the authority
that Aboriginal governments have over certain kinds of taxation, their
willingness to assert or exercise this authority, and the revenue-raising potential
of any taxes to be levied.

We want control of our destiny and a peaceful co-existence with
Canadian society. In order for this to happen, First Nations must have an
equitable share of lands, resources and jurisdiction, and fiscal capability
to fulfil their responsibilities as self-determining peoples.

Chief Clarence T. Jules
Kamloops First Nation
Ottawa, Ontario, 5 November 1993

As we have stated, attaining a significant measure of fiscal autonomy is a
fundamental prerequisite for effective self-government. A people that does not
possess the means to finance its own government will be dependent on the
priorities of others. This can be mitigated by negotiating long-term
arrangements that commit other governments to fiscal transfers. But ultimately,
a government that must look to others for most of its financial requirements
remains dependent. Hence the importance of own-source revenues and
authority for Aboriginal nations to tax their own resources and citizens.

Given the many responsibilities of Aboriginal governments, and assuming that
Aboriginal people will want to receive a wide range of high quality services,
Aboriginal governments will need to collect significant amounts of revenue.
Other governments that support Aboriginal governments through transfers will
expect them to do so. Indeed, transfers are likely to depend on the revenue
collection effort of the recipient government, as is common in fiscal



arrangements between governments in Canada.

Aboriginal nation or public governments will find it necessary to tax economic
activity on their territory. This will take the form of personal income tax on their
residents, corporate tax on businesses operating on their territory and, most
likely, some form of royalty tax on resources extracted from their lands and
waters. Income tax will not be a suitable instrument for financing community of
interest governments.

It can be expected that Aboriginal governments will tax the personal income of
all residents on their territory, whether or not a resident is a citizen under the
nation government model. Income tax will likely be levied regardless of whether
a resident’s income was earned on the territory or elsewhere. Citizens of an
Aboriginal nation residing off the territory can expect to continue to pay
personal income tax to the governments in whose jurisdiction they reside and
from whom they receive services, that is, the federal and provincial
governments. Residency as the determinant of tax status is the arrangement
that applies in all jurisdictions across Canada today.

The Commission proposes that residents on an Aboriginal nation’s territory
would pay all income tax to the Aboriginal government and not, as is the case
with other residents of a province, to the federal and provincial governments.
Residents under the jurisdiction of an Aboriginal public government would
continue to pay income tax to the public, federal and, where appropriate,
provincial government. We argue in favour of this position for two reasons.

First, levels of economic activity and hence of personal income on the vast
majority of existing Aboriginal lands are well below those in most neighbouring
communities. Aboriginal governments will be hard-pressed, until significant
additional lands and resources are transferred to them, to raise a major portion
of the financial resources they will need from their own tax base. Even after the
acquisition of an adequate land base, economic development to raise personal
income levels will be a long process in most communities. Aboriginal
governments will need the full resources that the taxation capacity of their
communities can generate for some time to come.

A second reason for advocating this arrangement relates to the controversy
over tax exemption for Aboriginal people. A widely held perception among
Canadians is that Aboriginal people enjoy generous tax exemptions. This is not
the case.?244 By the same token, many Aboriginal people believe that tax
exemption is an Aboriginal or a treaty right that should benefit all Aboriginal



people wherever they live.245

The current tax exemptions leave room for taxation that could be taken up
readily by First Nations governments. Doing so would not be an infringement of
Aboriginal rights, and the issue of compensation therefore does not arise.
Some would argue further that the exemption is a reflection of the original
autonomy of Aboriginal rights, and should be seen as being closely linked to
the inherent right of self-government.

The Commission believes that the question of taxation needs to be addressed
in the context of self-governing Aboriginal territories. If Aboriginal governments
emerge with an adequate land and resource base to sustain self-reliance for
their people, those governments will want to exercise control over their finances
for reasons already discussed. We believe that responsible self-government is
the most effective route for resolving the divisive debate over taxation. The
severely limited fiscal capacity of most Aboriginal communities and the
willingness of most Aboriginal people to support their own governments through
appropriate taxation both argue that personal and corporate income taxes
payable by residents and levied on economic activity should be paid to
Aboriginal governments.

Circumstances might arise where residents on an Aboriginal nation’s territory
will attain a level of average income equivalent to that enjoyed by residents of
the region surrounding them. By the same token, some Aboriginal governments
will in time have fiscal capacity equal to that of neighbouring governments.
These circumstances will affect the level of fiscal transfers Aboriginal
governments receive, including, where the financial situation justifies, the
elimination of such transfers.

Aboriginal nations will exercise taxation authority, including decisions on the
level of taxation on their territory. Those governments may choose, as some
provincial governments do now, to use lower levels of taxation to stimulate
economic activity. In so doing, they will have to bear in mind the impact of such
actions on the federal government'’s calculation of fiscal capacity in determining
fiscal transfers.

If they establish tax rates significantly lower than neighbouring jurisdictions,
Aboriginal governments may find their territories becoming tax havens for non-
citizen residents. In such circumstances, the federal government can be
expected to lower the level of fiscal transfers to reflect the taxation capacity not
used. There is a fine line between differentiated tax rates for purposes of social



and economic policy and the creation of artificial tax havens. In provinces that
levy a lower rate, taxpayers must still pay a common level of tax to the federal
government. If the federal government agrees, as we propose, to see the
revenues it would have raised go directly to the Aboriginal nation government, it
can be expected to require arrangements that do not permit tax havens.

Where services continue to be provided by the province, we believe they
should be paid for by a contractual arrangement between the governments
involved, thus eliminating the rationale for provincial taxation.

Recommendations

The Commission recommends that
2.3.19

Financial arrangements provide greater fiscal autonomy for Aboriginal
governments by increasing access to independent own-source revenues
through a fair and just redistribution of lands and resources for Aboriginal
peoples, and through the recognition of the right of Aboriginal governments to
develop their own systems of taxation.

2.3.20

Aboriginal citizens living on their territory pay personal income tax to their
Aboriginal governments; for Aboriginal citizens living off the territory, taxes
continue to be paid to the federal and relevant provincial government; for non-
Aboriginal residents on Aboriginal lands, several options exist:

(a) all personal income taxes could be paid to the Aboriginal government,
provided that the level of taxation applied does not create a tax haven for non-
Aboriginal people;

(b) all personal income taxes could be paid to the Aboriginal government, with
any difference between the Aboriginal personal income tax and the combined
federal and provincial personal income tax going to the federal government (in
effect, providing tax abatements for taxes paid to Aboriginal governments); or

(c) provincial personal income tax could go to the Aboriginal government and
the federal personal income tax to the federal government in circumstances



where the Aboriginal government decides to adopt the existing
federal/provincial tax rate.

2.3.21

Aboriginal governments reimburse provincial governments for services the
latter continue to provide, thereby forgoing the requirement for provincial taxes
to be paid by their residents.

Measures will have to be taken to ensure that non-Aboriginal residents are
represented in the decision-making processes of the Aboriginal nation
government.246 |n the case of the Sechelt Indian band government in British
Columbia, this was accomplished through provincial legislation, the Sechelt
Indian Government District Enabling Act. Among other matters, the legislation
provides for the creation of an advisory council, which is the primary
mechanism for non-Aboriginal residents on Sechelt lands to participate directly
in the affairs of the district.247

Recommendation
The Commission recommends that
2.3.22

Non-Aboriginal residents be represented effectively in the decision-making
processes of Aboriginal nation governments.

Resource rents and royalties

Rents or royalties can be levied on the extraction and development of natural
resources. For Aboriginal governments, they are another possible source of
revenues whose potential depends on the existence of natural resources within
a given territory, on the value of the resources and the cost of developing them,
and on the degree of authority and control Aboriginal governments have over
the development and taxation of such resources.

User fees, licences and fines

Governments can also charge user fees and licence fees — instruments
targeted at individual users of particular government services. There has been



a growing trend among governments everywhere in the last decade to make
greater use of such levies. However, as with taxes, their potential for raising
revenues is limited by the number and level of such fees that residents are
willing to tolerate. Fines are raised from those breaking a law, and traffic
violations can account for a significant revenue base.

Gaming

In the last decade or so, some Aboriginal governments in Canada and the
United States have established gambling casinos on their territories, both to
assert their self-governing authority and to develop a potentially lucrative
revenue source in communities that are significantly disadvantaged
economically. The feasibility of establishing gaming enterprises is highly
dependent on the distribution of legislative authority, on the proximity of such
establishments to densely populated centres, and on the willingness of these
populations to engage in gaming activities. Given the uncertainty and
controversy surrounding the issue, it would be better to negotiate gaming within
the treaty processes.

Aboriginal and public corporation revenues

Own-source funding is also available in the form of revenues from Aboriginal
government or public corporations. Such corporations, where Aboriginal
ownership is collectively held, can be either single or joint ventures; and in the
case of public government, potentially can include both public and Aboriginal
corporations. Unlike royalties and resource rents, the potential for revenue from
such corporations is not dependent on the level and nature of economic activity
within a given territory, because these corporations may choose to invest
outside of their Aboriginal nation’s traditional territory.

Notwithstanding the apparent variety of sources potentially available to a
government through these instruments, the reality is that own-source financing
for Aboriginal governments is currently very limited and likely will remain so for
some time. This brings us back to a key point about the financing of Aboriginal
governments — the overwhelming importance of a sufficient land and resource
base and of sustainable economic development to effective self-government.
Without access to land and resources, it will be impossible to establish a viable
and sustainable economic base upon which Aboriginal governments will be
able to finance their activities. (See Chapters 4 and 5, in Part Two of this
volume, for detailed coverage of these issues.)



Transfers from other governments

Transfers from other orders of government can be a key source of financing,
especially in federal systems of government. Provincial governments, for
example, receive a significant portion of their funding in the form of transfers
from the federal government, as do municipal governments from the provinces.

The existing arrangements for financing Indian Act band governments are
realized largely through fiscal transfers, although the nature of these transfers
differs from the federal-provincial arrangements in several important ways.
(See Appendix 3A for a brief overview of these arrangements.) Here we
consider two types of intergovernmental transfers, conditional and
unconditional.

Conditional transfers

Conditional transfers entail conditions established by the donor government to
influence the behaviour of the recipient government. They are either spending-
conditional or program-conditional.

Spending-conditional transfers require the recipient government to match a
portion of the funds received from the donor with their own expenditures. The
requirements are usually quite strict, leaving little autonomy to the recipient
government. Matching transfers are usually employed when the services they
are designed to finance have an impact beyond a particular community — what
economists call ‘externalities’ — and when both donor and recipient
governments have sufficient own-source revenues to draw upon.

An example drawn from the recent history of federal-provincial fiscal
arrangements is the Canada Assistance Plan (CAP), under which the federal
and provincial orders of government shared expenditures for basic welfare
services, usually on a fifty-fifty basis.248 If this form of transfer were used to
finance Aboriginal governments, special attention would need to be given to the
capacity of Aboriginal governments to raise their own-source funding — that is,
to their ability to match funds from a donor government — as well as to the
degree of their jurisdictional authority. Matching need not occur only on a fifty-
fifty basis, and such transfers could potentially be available from both federal
and provincial governments.

Spending-conditional transfers can also be used for specific purposes that are



narrower in scope. Such transfers are more incidental in nature, arising when
the need for particular public goods or services is not anticipated by either the
donor or the recipient government (for example, in case of flood or other natural
disaster), or where such expenditures do not fit neatly with the distribution of
jurisdictional authority.

Rather than being built into the basic intergovernmental fiscal framework,
specific purposes transfers are usually developed through ad hoc
arrangements based on consultation and co-operation among federal,
provincial and municipal governments. This system was used to introduce a
national infrastructure program in 1993 and to promote regional development
across Canada through federal-provincial general development agreements
and other instruments during the past 30 years. Other common examples are
recreation facility capital grants that provincial governments provide for
municipalities and the contribution agreements between DIAND and Indian
bands for major capital projects (see Appendix 3A). Such transfers may be
relevant particularly for Aboriginal governments in the transition phase to self-
government because Aboriginal peoples or nations decide upon the range of
governing jurisdiction they want to assume initially.

Conditional transfers may also be tied to specific types of expenditures for
program areas. This provides the recipient government with more autonomy in
designing programs and services to match regional conditions. If certain
conditions or objectives — usually identified in legislation — are not met in the
program area, the donor government may impose a penalty, often in the form
of a reduced transfer to the recipient government.

A practical example of program-based conditional transfers is the federal
funding the provinces have received for medical and hospital services. This
funding is received by provincial governments on the condition that provinces
adhere to the five basic objectives of the Canada Health Act — universality of
coverage, comprehensiveness of insured services, accessibility, portability and
public administration. If these objectives are not adhered to, the federal
government may decide to withhold a percentage of the funds to discourage
the deviant practice.

Conditional transfers might be available for financing Aboriginal governments
when such governments decide that they do not want to assume full
responsibility for particular program areas, or where regional or Canada-wide
standards or objectives in the delivery of certain public services are seen as
desirable, such as in the field of health.



Unconditional transfers

The key characteristic of unconditional transfers is that funds, or sources of
funds, are transferred unconditionally — with no strings attached — thus
leaving the recipient government with the independent authority to spend such
funds as it sees fit. Unconditional transfers also come in a variety of forms.

Cash transfers provide lump sums of money, usually determined according to
an agreed formula, that are transferred from one level of government to another
annually. This kind of transfer was reflected in part in the financial
arrangements for health and post-secondary education shared by the federal
and provincial governments under the former Established Programs Financing
(EPF) program. The EPF arrangements involved a mix of instruments reflecting
several of the transfer characteristics outlined in this section, one of which is a
cash or lump sum grant. Since the EPF program was negotiated in 1977,
provincial governments have been free to use these funds for any purpose,
regardless of whether it related to post-secondary education or health. The new
Canada health and social transfer is comparable in approach, although the
cash portion of the transfer is expected to diminish over time.

Cash transfers would allow for considerable autonomy in the financial
arrangements for Aboriginal governments, even if the initial arrangements are
nominally based on the distribution of expenditures for general program areas,
as they were in EPF.

In tax-sharing, revenues are either collected by two governments or they are
returned to the jurisdiction where they originated by the government that
collects the taxes. In revenue-sharing, one government (usually the federal or
provincial) pools its revenues from various sources (such as resource
royalties), then shares these revenues with provincial or municipal
governments. As a source of financing for Aboriginal governments, this would
be relevant in the case of co-management and co-jurisdiction of lands and
resources, and would depend on the particular agreements reached with the
other governing jurisdictions.

Equalization grants are an element of federal-provincial tax-sharing. They
replaced the tax rental agreements instituted during the Second World War, in
which the federal government rented exclusive control of personal and
corporate income tax and succession duties. First formally introduced in 1957,
equalization provides that the provinces will receive 10 per cent of the personal



income taxes raised, 9 per cent of corporate profits and 50 per cent of federal
succession duties. Of course, 10 per cent of income taxes generates more
revenue in a wealthy province than in a poor one. To compensate, the
governments agreed to bring all provinces’ revenues up to a certain per capita
standard. Under the current program, employing a more broadly representative
tax base, a five-province standard is in effect. All provinces are guaranteed
access to revenues equal to the per capita average from applying national-
average tax rates to the representative tax bases in the five designated
provinces (Ontario, Quebec, British Columbia, Saskatchewan and Manitoba).
All provinces receive equalization grants except British Columbia, Alberta and

Ontario.249

The equalization principle was enshrined in section 36(2) of the Constitution
Act, 1982, committing Parliament and the government of Canada to “making
equalization payments to ensure that provincial governments have sufficient
revenues to provide reasonably comparable levels of public services at
reasonably comparable levels of taxation”.

If equalization were extended to Aboriginal governments, account would be
taken of both the fiscal capacity and the fiscal need of the Aboriginal
government — how much capacity they have to tax and how much revenue
they need to provide required services. Likely it would be assumed, as it is for
provincial and territorial governments, that Aboriginal governments tax at
national-average rates. If Aboriginal governments chose not to tax, this would
be reflected in reduced equalization payments — that is, if Aboriginal
governments had the capacity to raise revenues, but chose not to do so. If
Aboriginal governments kept all income and sales taxes, this too would be
factored into the equalization formula, in effect reducing the transfer from other
governments. If an Aboriginal nation government’s revenues are great enough
that they no longer require equalization payments, consideration should be
given to transferring some of their revenues to other Aboriginal nations — in
effect, sharing the wealth through inter-Aboriginal nation equalization.

Aboriginal nation governments would enjoy intergovernmental immunity from
taxation by the Crown, as the federal and provincial governments do. They
would also be eligible for grants in lieu of taxes on federal and provincial
property on Aboriginal lands, just as federal and provincial governments pay
grants in lieu of taxes to municipalities to make up for the fact that municipal
governments cannot tax federal or provincial property.

Finally, there may be very specific unconditional transfers, such as northern or



isolation allowances to offset the higher cost of living in northern and remote
communities.

Regardless of the type of fiscal transfer, the level or magnitude of such
transfers may also depend upon certain characteristics of the recipient
government. For example, amounts transferred can be based on the fiscal
capacity of the recipient government, using measures such as the revenue
potential of various tax bases under a given jurisdiction. The principle of fiscal
capacity, for example, is at the core of the unconditional transfers paid to
qualifying provinces under the current equalization program.

As well, the level of intergovernmental transfers can be related directly to the
expenditure levels of a recipient government in providing particular services to
its citizens.250 An example of this is the conditional matching or cost-shared
transfers under the former Canada Assistance Plan, where the general level of
expenditures is determined by the demand for welfare services in particular
provinces.251 The needs basis has also been used in the fiscal arrangements
for the Yukon and Northwest Territories and in other federal systems as one of
the factors determining the appropriate level of equalization payments for the
constituent governments of the federation. Consideration of both fiscal capacity
and fiscal need in the design of fiscal arrangements for Aboriginal governments
will be especially important, given the generally lower level of economic
development in Aboriginal communities.

It is clear that transfers from other levels of government will be a prominent
feature of financial arrangements for Aboriginal governments, now and in the
future. This is because, first, Aboriginal peoples’ right of self-government has
not been fully recognized by the Canadian state, and Aboriginal governments
accordingly have not had access to the instruments necessary for own-source
financing. This is exacerbated by the continuing inequitable distribution of lands
and resources between Aboriginal and non-Aboriginal people in this country,
which leaves Aboriginal governments without a viable and sustainable
economic base upon which to finance basic public services for their citizens. As
these injustices are corrected over time, Aboriginal governments will gradually
become less reliant on transfers from other governments.

Second, transfers from other orders of government will continue to be an
integral part of financial arrangements for Aboriginal governments because of
the nature of the federal system of government in Canada. Significant efficiency
and equity benefits accrue from having the federal government assume a
relatively stronger revenue-raising role in the federation, then distribute these



revenues in the form of fiscal transfers to other governments so they can meet
their expenditure responsibilities more effectively. Aboriginal governments, as
one of three constitutionally recognized orders of government, will necessarily
become a part of this intergovernmental fiscal framework and receive transfers

from the federal government as the provinces do now.252
Entitlements from treaties and land claims

There is a third category of funding sources specific to the circumstances of
Aboriginal governments in Canada, especially those established on the nation-
based model. These are revenues arising from specific claims settlements and
comprehensive land claims and treaty land entitlement settlements. Because of
the unique nature of these arrangements, they deserve special treatment in
terms of being considered as potential sources for the financing of Aboriginal
governments.

Specific claims settlements

Specific claims settlements can sometimes be indirect sources of funding for
Aboriginal nations, but only for some, since many do not have treaties with the

Crown or may not be engaged in related specific claims processes.2%3

The Commission is of the view that revenues arising from specific claims
settlements should not be considered a direct source of funding for Aboriginal
governments, even if some governments choose to use some of these funds
directly for government purposes. Often, the purpose of these settlements is to
compensate for lands taken fraudulently or expropriated by the federal
government; for example, for a military base, or for reserve lands previously
reduced, without compensation, for a railway right of way. These specific
claims settlements are granted generally to right a wrong, not to provide for the
financial support of Aboriginal governments. For the most part, Aboriginal
people are seeking to replace the land they lost with other land. Payments for
specific claims would likely produce temporarily increased economic activity in
a local economy and provide only indirect funding to Aboriginal governments,
for example, through taxation.254

Recommendation

The Commission recommends that



2.3.23

Revenues arising from specific claims settlements not be considered a direct
source of funding for Aboriginal governments and therefore not be included as
own-source funding for purposes of calculating fiscal transfers.

Comprehensive claims settlements and treaty land entitlements

Comprehensive claims settlements and treaty land entitlements are another
potential source of funding, but again only for some Aboriginal governments
and only in an indirect way. Resolution of comprehensive claims or treaty land
entitlements can include a financial settlement as well as land as part of the
compensation package for the Crown having denied Aboriginal peoples access
to and control of their territories.295

In comprehensive land claims settlements, as in specific claims settlements, a
payment of funds should not be considered a direct own-source of funding for
Aboriginal governments. However, if an Aboriginal government decided to
invest the monies from a financial settlement — perhaps through an investment
corporation established for the purpose — it would be appropriate in certain
circumstances to consider any resulting income as a continuing own-source of
funds for that government. Under such circumstances, this kind of funding
would also be compatible with the public model if an investment corporation

were established under its authority.256

The earnings from the funds (the indirect income) may or may not be included
in own-source revenues for purposes of calculating fiscal transfers. If they are
used to make loan repayments for funds advanced to finance treaty
negotiations, to offset the effects of inflation in order to preserve the value of
the principle agreed to in the treaty (cash settlements are usually distributed
over a long time — up to 20 years — thus discounting their value), or for
charitable activities or community good works, they would not be included.

Interesting precedents in this regard are included in the Atlantic Accord and the
Canada-Nova Scotia Offshore Petroleum Resources Accord. For example, the
Atlantic Accord addresses, among other matters, revenue-sharing between
Canada and Newfoundland with respect to offshore oil and gas and how this
revenue would affect the equalization payments Newfoundland now receives.
Article 39 of the accord states, in part, that the two governments recognize that
there should not be a dollar for dollar loss of equalization payments as a result
of offshore revenues flowing to the Province. To achieve this, the Government



of Canada shall establish equalization offset payments.257

Progressive First Nations realize that public financing is required by
Native government in order to build the sorts of community Native
peoples want. For instance, Westbank wants to use its property tax
revenues to arrange financing to build a new community hall to replace
the existing small one. There is no structure, however, which allows First
Nations to borrow as governments. The absence of an ability to borrow
as governments has exacerbated the program of underdevelopment on
reserves.

Larry Derrickson
Councillor, Westbank Indian Band Kelowna, British Columbia, 16 June 1993

Two types of offset payments are foreseen, both adjusting for the loss in
equalization payments that would result if Newfoundland’s own-source
revenues increase. The first type provides for a 12 year phase-out of
equalization entitlements from the commencement of production (assuming
that resource revenues make Newfoundland a ‘have’ province). The second
type provides for federal government payments equivalent to 90 per cent of any
decrease in equalization payments compared to the previous year. In the fifth
year of offshore production, this offset rate is to be reduced by 10 per cent,
then by 10 per cent in each subsequent year.

Recommendations
The Commission recommends that
2.3.24

Financial settlements arising from comprehensive land claims and treaty land
entitlements not be considered a direct source of funding for Aboriginal
governments.

2.3.25

Investment income arising from Aboriginal government decisions to invest
monies associated with a financial settlement — either directly or through a
corporation established for this purpose — be treated as own-source revenue
for purposes of calculating intergovernmental fiscal transfers unless it is used to



repay loans advanced to finance the negotiations, to offset the effect of inflation
on the original financial settlements, thereby preserving the value of the
principal, or to finance charitable activities or community works.

Borrowing authority

The funding sources and instruments we have identified have focused
principally on the operating costs of government. Another important component
of financial arrangements is the financing of capital expenditures by means of
borrowing money through public offerings and loans from financial institutions.

This is a critical issue for Aboriginal peoples because many of their
communities lack basic infrastructure, including schools, good roads and
sewage systems. Throughout our public hearings, we heard Aboriginal people
deplore the fact that when DIAND devolves responsibility for certain programs
or services, the associated funding arrangements are often designed to meet
only normal operating costs and not to provide the means to maintain or
replace existing infrastructure as it declines in value or utility over time.
Moreover, existing financial arrangements under the Indian Act severely limit
the ability of band governments to pursue independent sources of financing for
such capital expenditures because of their lack of corporate capacity and the
uncertain legal status of reserve lands. Accordingly, band governments pay
very high interest rates on loans.

If Aboriginal peoples decide to exercise self-government at the level of nation
or public government, borrowing authority will be an important component of
financial arrangements that are designed to support the full range of public
expenditures, both operating and capital. The constitutional and legal status of
Aboriginal governments under the new relationship would provide the
necessary basis to establish these borrowing authorities.



Our preference is really ... to be financially independent from the
government. | don’t want to have to depend, and my children, on the
[federal] government’s whim of the day, if they want to send the money
that day or not, if the Minister of Finance says, ‘We can'’t afford it’, so
Indians will become a social program and we can be cut, as they are
doing already. That’s not the objective ... All we want is recognition of the
tools that are required to sustain ourselves economically.

John ‘Bud’ Morris
Executive Director, Mohawk Council of Kahnawake
Kahnawake, Quebec, 6 May 1993

Financial arrangements for models of Aboriginal government

Earlier in this chapter we elaborated three models of government: nation, public
and community of interest. In part, this was to help answer the question, “What
might Aboriginal government look like under a new relationship?” The value of
these models is to demonstrate, in a practical and understandable way, some
of the opportunities and constraints that exist for Aboriginal self-government, as
well as the diversity possible within these models.

Funding instruments and sources: compatibility with the models and feasibility

We now examine the funding instruments and sources introduced earlier to
show how they fit with each of the models.298 Our focus will be on the extent to
which the four primary sources — own-source revenues, transfers from other
governments, funding from treaties and land claims settlements, and borrowing
authorities — are practical and feasible for each of these models. Mindful of the
principles that should inform the design of financial arrangements for Aboriginal
governments, we also indicate whether a particular source of funding is
compatible with the operation of a given model.2%9

Own-source funding

Own-source revenues are a critical component of any self-government
arrangement because they provide for a sufficient level of fiscal independence
and autonomy to support the effective exercise of governing jurisdiction and
authority implicit in such an arrangement. The existence of own-source
revenues also allows for important accountability links between governments
and the citizens they serve.



All of the own-source funding instruments are compatible with both the nation
and the public model of government. This reflects their status as full-fledged
governments capable of exercising a broad range of authority over an explicitly
defined territory. The practicality or feasibility of these sources for use by either
type of government depends on a number of factors, however, including

« the level of income among the citizens or residents within a governing
jurisdiction;

* the level of economic activity within these jurisdictions;

* the presence of, and control (either solely or shared) over, certain types of
land or natural resources; and

* the level of administrative capacity.

These factors need to be considered on a case-by-case basis for each funding
instrument.

The community of interest model is not compatible with many of the own-
source revenues. One reason is that many of these funding instruments — for
example, personal and corporate taxation, and resource royalties — will simply
not be available to community of interest governments, which would have no
jurisdiction in these fields. There are exceptions. A portion of municipal taxes,
such as those currently available in some provinces for separate schools,
would be available. In that case, individuals elect to identify themselves or their
property with a particular agency, and the taxes collected flow to that agency.
User fees for the delivery of particular services could be a further revenue
source.

Examining these sources in detail, we see that personal and corporate income
taxation, while compatible with the nation-based and public models,
nonetheless poses certain problems in terms of cost-effective administration.
These types of taxation are costly to administer and require a large volume of
revenues in order to take advantage of economies of scale in collection. It is
because of these efficiency considerations that the federal government collects
personal income taxes on behalf of all provincial governments (except
Quebec), at no cost to the provinces and remits these revenues to the
provinces.260 These arrangements are formally recognized in tax collection
agreements negotiated between the federal and provincial governments.



Even a Canada-wide Aboriginal system of income tax collection would be
prohibitively expensive. Average collection costs would be high compared to
the small volume of revenues to be collected and the fact that the Aboriginal
population is widely scattered across the country. This is a reflection of the
small population base and the fact that Aboriginal people, as a group, have
significantly lower levels of income than other Canadians. A more realistic
possibility would see the federal government collect all income taxes and then
return the revenues designated for an Aboriginal government back to that
government.

Other forms of taxation are available only to the two territorially-based models
of Aboriginal government. The feasibility of sales taxes, for example, as
revenue source would necessarily depend on the level and nature of economic
activity within a particular jurisdiction. Tax collection agreements would also be
required for cost-effective administration, although in this case such
agreements would likely be negotiated with provincial governments.

Taxes or lease fees on land and property are another likely source of revenue
that is considerably easier and less costly to administer than other taxes. Its
revenue-producing capacity would depend on the number of private leases and
the extent of commercial property in an Aboriginal-controlled territory.

Resource rents and royalties are compatible with both the nation and the public
model. Their efficacy as own-source revenue depends, in part, on the nature of
tax arrangements (especially where management and control over lands and
resources is shared with other governing jurisdictions), as well as on the
existence of commercially desirable natural resources in an Aboriginal
government’s territory.

User fees, licences and fines are compatible with all three models and are likely
to be one of the more important sources of revenue for community of interest
governments. Their efficacy as a revenue producer is subject to the level of
fees that citizens seeking these services are willing to pay. This is less true of
fines, unless they are regarded as unfairly high and simply a covert form of
taxation.

Proceeds from gaming activities are compatible with all the models. However,
this source would not be available to all Aboriginal governments as revenues
would depend on the establishment of profitable gambling casinos or large-

scale bingo operations in or near densely populated urban centres. However,



given the uncertainty and controversy surrounding the issue, it would be better
for Aboriginal governments to reach agreements through the treaty processes.

Finally, corporate revenues generated by collectively owned Aboriginal
corporations are potentially available to the nation and public models of
Aboriginal government. Revenue-raising capacity will depend on the level and
nature of economic activity in a particular jurisdiction.

Transfers from other governments

Transfers from other governments are another important source of financing to
be considered in the design of financial arrangements for Aboriginal
governments. Our focus here is on transfers from the federal and provincial
governments. Municipal governments may also be involved in
intergovernmental fiscal arrangements, but their relationship with Aboriginal
governments is more likely to occur on an ad hoc, contract basis focused on
the delivery of particular services.

At the outset, several general observations can be made. All forms of transfers
are compatible with territory models. At the same time, however, the mix of
transfers available to nation and public governments should be predominantly
unconditional in nature. This is consistent with the independent decision-
making authority implied by constitutionally recognized self-government.
Territory-based governments, when fully developed, are capable of exercising
jurisdiction and governing functions over a defined territory, and unconditional
transfers will allow for the planning, autonomy and flexibility required to make
self-government real. At the same time, such transfers assume an increased
administrative capacity on the part of Aboriginal governments.

Governments based on the community of interest model will find unconditional
transfers generally incompatible with their governing arrangement. Their
jurisdiction is limited by the lack of a defined land and resource base, and by
the weakness of authority for the exercise of that jurisdiction, which is likely to
be delegated from other governments, either Aboriginal or non-Aboriginal.

Instead, community of interest governments are likely to function more as
urban-based institutions delivering programs in the areas of education and
social services. Services delivered by municipal and community of interest
governments in an urban setting will necessarily have effects beyond their
individual jurisdictions, given that all residents — Aboriginal and non-Aboriginal
— share the same territory. To account for these potential external



circumstances, funding involving conditional transfers would ensure that a
basic level of compatibility with services being offered in an urban area is met,
while at the same time allowing community of interest governments to control
the delivery of these services to reflect the special needs of Aboriginal people.
Thus, the intergovernmental fiscal transfers received by community of interest
governments would be primarily conditional.

Exploring all these transfers in more detail, we see that those of an
unconditional cash nature would need to allow for adjustments to account for
both the fiscal capacity and the actual cost of delivering public services. There
is also the possibility that unconditional cash transfers could form a component
of the finances available to a community of interest government, perhaps to
cover overhead costs of administration. Other unconditional transfers, such as
revenue-sharing, grants in lieu of taxes, and northern and isolation allowances,
are compatible with the nation and public models. (The rationale for this
expenditure needs component, which is a feature of federal-territorial transfers
but not a feature of current federal-provincial transfers, was discussed earlier.)

As for conditional transfers, both types — program-conditional and spending-
conditional — are available to Aboriginal government of any type. As a general
rule, conditional transfers are compatible when the programs or activities they
are designed to fund have effects beyond the jurisdiction of the recipient
government, or when they are directed at financing large capital projects. In the
case of the community of interest model, especially when operating as a single-
function government on the basis of delegated authority, conditional transfers
are likely to be a primary source of funding.

Entitlements from treaties and land claims settlements

This third funding source is unique to Aboriginal governments and arises from
specific claims settlements, comprehensive land claims settlements and treaty
land entitlement. These sources of funding are available almost exclusively to
nation governments — to nations that have treaties with the Crown, to those
engaged in specific-claims processes, and to those that have not yet made
treaties. In terms of specific claims, feasibility will depend on whether any
monies are owed as part of the treaty obligations or claims settlement.
However, as we argued earlier, such funds should not be considered a direct
source of funding for these Aboriginal governments.

Nor should any treaty entitlements, such as education entitlements, affect the
calculation of the Aboriginal government’s fiscal capacity. Moneys flowing from



these sources would likely provide only indirect funding for Aboriginal
governments. These distinctions would need to be accounted for in determining
own-source revenues for purposes of calculating fiscal transfers from other
governments. In the case of comprehensive land claims settlements, for
example, a payment of funds associated with the settlement should not be
considered a direct, own-source of funding for Aboriginal governments.

Borrowing authority

Finally, borrowing to finance capital expenditures, through public offerings or
loans from financial institutions, is a funding instrument that is compatible with
both the nation and the public model of government. The ability of these
governments to use borrowing instruments will depend on their asset base, the
stability of their political and fiscal arrangements, and their continued ability to
raise own-sources of revenue.

Aboriginal governments based on the community of interest model, in the
absence of a defined land base and a consolidated government structure, are
more restricted in their ability to use borrowing instruments. We expect that
other governments, notably those based on the nation model, will play an
instrumental role in meeting the capital expenditure needs of this form of
Aboriginal government.

Toward a Canada-wide framework for fiscal relations among the three
orders of government

Financial arrangements to support the functioning of a system of government
are rarely the product of a single grand design drawn up at a particular time.
The number and variety of factors to consider in such arrangements are so
broad and diverse that it would be impossible, in theory or in practice, to design
a ‘once-and-for-all’ fiscal master plan that would meet the needs of all citizens
and adapt to changing circumstances over time. On the contrary, financial
arrangements are inevitably the product of extensive and continuing
discussions and negotiations among the officials and elected representatives of
the affected governments, who are in the best position to understand the needs
of their citizens and to determine what workable arrangements will best equip
governments to deal with these demands and responsibilities.

In terms of financing Aboriginal governments under the new relationship,
negotiations to develop particular arrangements will occur in two stages. The
first step will be the negotiating process discussed here, aimed at establishing



a Canada-wide framework to set up the general fiscal relationship among the
three orders of government — Aboriginal, federal and provincial. While these
negotiations are going on, interim financial arrangements should be made for
recognized nations to exercise their core powers. In the second step, building
on the Canada-wide framework, negotiations will proceed at the level of
individual Aboriginal nations through treaty processes (outlined in Chapter 2) to
work out the fiscal arrangements particular to their circumstances and in
accordance with the form of government through which they choose to exercise
their inherent right of self-government.

Although First Nation people have been invited to partnership we still do
not have the resources to implement our traditional ways.

Norma Sorty
Kwanlin dun First Nation
Whitehorse, Yukon, 18 November 1992

Having considered the design of financial arrangements that would be
appropriate for individual Aboriginal governments — as they are realized
through nation, public or community of interest models of governance — we
turn now to the broader fiscal relationship that these governments, collectively,
will share with other governments in Canada.

In federal systems, individual constituent governments are rarely completely
self-financed. Many areas of responsibility are shared by two orders of
government and therefore require joint financing arrangements. As well, there
is often a gap between the fiscal needs of governments and their fiscal
capacity, requiring a system of intergovernmental subsidies and grants. In
Canada, these kinds of fiscal relations, involving both federal and provincial
governments, are currently realized through an umbrella framework called the
Federal-Provincial Fiscal Arrangements and Federal Post-Secondary
Education and Health Contributions Act.261 We will now identify some of the
key elements that should govern the design and operation of a fiscal framework
for Aboriginal governments.

Objectives of a framework agreement for financing Aboriginal governments

The framework should be prefaced by a statement of fundamental objectives
for making Aboriginal self-government operational and for the financing of
Aboriginal governments. This statement, in turn, should be reflected in the



design of fiscal arrangements. In this regard, we offer the objectives of self-
reliance, equity, efficiency, accountability and harmonization as a starting point
for these negotiations. Moreover, this statement should specify the various
commitments of the Aboriginal, federal and provincial governments in fulfilling
these objectives.

Transfer regime

At the core of the framework is the development of a regime to govern how
fiscal transfers are effected between and among the three orders of
government. This regime could comprise the following elements: purpose,
nature of receipt, form and basis of calculation.

The transfer regime should specify the purposes to which particular transfers
should be directed:

« financial assistance for Aboriginal governments in terms of the general
operations of government, infrastructure and so on;

« financial assistance in specific policy or program areas, for transition purposes
and/or on a continuing basis;

« availability of financial resources to meet the equity principles articulated in
section 36 of the Constitution Act, 1982;

« availability of financial resources to meet the regional development principles
articulated in section 36 (“furthering economic development to reduce disparity
in opportunities”); and

* the application of tax immunity to Aboriginal governments, so that they cannot
be taxed by the federal and provincial governments; or

« the eligibility of Aboriginal governments for grants in lieu of taxes from the
federal and provincial governments (for example, for highway maintenance,
federal and provincial property).

The transfer regime should identify the nature of receipt (conditional or
unconditional) for transfers directed to Aboriginal governments. There should
be explicit criteria to determine when conditional transfers are appropriate, the
manner in which conditions will be identified and how they will be enforced. The



nature of receipt should include the principle that as the political and
jurisdictional autonomy of an Aboriginal government increases, the proportion
of transfers that are conditional in nature should fall.

The regime should also determine the forms in which fiscal transfers will be
realized: cash payments, revenue-sharing, grants in lieu of taxes, and northern
or isolation allowances.

Finally, the transfer regime should develop a formula to calculate the
magnitude of transfers received by particular Aboriginal governments. In
addition to the relevant factors considered in typical federal-provincial fiscal
transfer formulas, consideration should be given to

« transition and start-up costs for Aboriginal governments established under the
renewed relationship;

* the range of own-source revenues particular to the Aboriginal governments to
be included,

* the costs borne by Aboriginal governments in the delivery of programs and
services (that is, the needs-basis);

« catch-up (equalization) grants and subsidies; and
* equalization offset payments.
Co-ordination mechanisms and agreements

In addition to the development of a transfer regime, the framework should allow
for the harmonization and co-ordination of other shared fiscal arrangements
through various mechanisms and agreements. A key issue is the negotiation of
tax-sharing agreements to co-ordinate the taxing activities of the Aboriginal,
federal and provincial orders of government where they share a common tax
base and to allow for the collection of certain Aboriginal government taxes (for
example, personal income and corporate taxes) by other orders of government
when efficiencies can be realized through greater economies of scale.

Implementing the framework

The framework, once negotiated by representatives of federal and provincial



governments and national Aboriginal peoples’ organizations, should be
recognized in a political accord signed by all parties.

Recommendation
The Commission recommends that
2.3.26

Federal and provincial governments and national Aboriginal organizations
negotiate

(a) a Canada-wide framework to guide the fiscal relationship among the three
orders of government; and

(b) interim fiscal arrangements for those Aboriginal nations that achieve
recognition and begin to govern in their core areas of jurisdiction on existing
Aboriginal lands.

4. Transition

So far, we have focused our discussion of governance on what must be done
to establish a renewed and constructive relationship between Aboriginal
peoples, their governments and the other orders of government in Canada. It is
important to consider how the transition to this renewed federalism can be
made. We conclude the chapter by dealing with transition and capacity-building
issues — the ‘how’ questions.

We consider these from the perspective of Aboriginal peoples, as they realize
their nationhood, and that of Canadian governments. First, we develop
recommendations concerning how to launch the restructured relationship
between Aboriginal peoples and Canada and what transitional steps should be
taken on the road to self-government. Next, we discuss strategies for Aboriginal
people to rebuild their communities and nations and to ensure that their
governments have the capacity to be good governments. Third, we recommend
changes in the structure of the government of Canada necessary to launch and
sustain the renewed governing relationship. Finally, we address the issue of the
Aboriginal peoples’ representation in the institutions of the Canadian federation.

4.1 Transitional Measures on the Road to Self-



Government

How might we begin to clear a path for Aboriginal peoples to set about the
enormous undertaking before them? We see the task in the area of governance
as building or rebuilding Aboriginal nations, including financial and
administrative support, until they are able to become more economically self-
sufficient and administratively autonomous; creating a jurisdictional space
within which they can start to act as one of three orders of government instead
of as the delegates of the existing orders; and assuring them an adequate land
and resource base upon which economic self-reliance and local autonomy can
be based.

Each of these actions, which must result from the initiative of Aboriginal
peoples themselves, will obviously require the assistance of the other orders of
government. Those orders have been the beneficiaries of the lapse in
Aboriginal government over the past century and a half and now purport to
occupy all the law-making space and to control the vast majority of the land and
resources in Canada. There may also be a legal requirement, in the form of the
Crown’s fiduciary obligation, for the federal and provincial governments to
assist in repairing the damage caused to Aboriginal nations.

In short, the question arises as to how Canada might assure Aboriginal peoples
the assistance they want in a way that does not impede or overly restrict
Aboriginal peoples in the exercise of their rights. This section sets out our ideas
about how this might occur. We foresee a process comprising four distinct but
related elements that will clear the path for Aboriginal self-governance:

1. the promulgation by the Parliament of Canada of a royal proclamation and
companion legislation to implement those aspects of the renewed relationship
that fall within federal authority;

2. activity to rebuild Aboriginal nations and develop their constitutions and
citizenship codes, leading to their recognition through a proposed new law, the
Aboriginal Nations Recognition and Government Act;

3. negotiations to establish a Canada-wide framework agreement to set the
stage for the emergence of an Aboriginal order of government in the Canadian
federation; and

4. the negotiation of new or renewed treaties between recognized Aboriginal



nations and other Canadian governments.
A royal proclamation and companion legislation

As the first step, the Crown would issue a royal proclamation declaring in
unequivocal terms the fundamental principles that will guide the Crown in its
future relations with the Aboriginal peoples and nations of Canada. The new
royal proclamation would elaborate on and supplement the original principles
set out in the landmark Royal Proclamation of 1763. It would acknowledge the
errors and injustices of the past, recognize Aboriginal nations as possessing
the right of self-determination in the form of the inherent right of self-
government within the Canadian federation, affirm a continuing commitment to
the historical and modern treaties and to the treaty process, and outline a
contemporary legislative program to restore the relationship between Aboriginal
peoples and the Crown on a foundation of mutual respect. The proclamation
would follow upon extensive consultations with Aboriginal peoples and
provincial and territorial governments. We described this proclamation in some
detail in Chapter 2 and recommended its adoption by the Parliament of
Canada. We return to the subject in Volume 5, where we propose a strategy for
implementing this report.

Our proposed approach also involves enacting federal companion legislation to
commit government to assist new or restored Aboriginal nations to emerge
from their present state of fragmentation. This legislation would include the
following:

 an Aboriginal Treaty Implementation Act to commit the federal Crown to the
treaty renewal and treaty-making processes, to enable its participation in the
treaty commissions that would facilitate and oversee the treaty negotiations,
and to establish general guidelines for the ensuing negotiations on the
reallocation of lands and resources to Aboriginal nations. We discuss these
approaches in Chapters 2 and 4 of this volume;

« an Aboriginal Lands and Treaties Tribunal Act to establish and empower a
tribunal to deal with specific claims and assist the treaty process. We discuss
these measures in detail in Chapter 4;

 an Aboriginal Relations Department Act and an Indian and Inuit Services
Department Act to create new federal departments to discharge federal Crown
obligations to recognized Aboriginal nations and replace the existing
Department of Indian Affairs and Northern Development;



« an Aboriginal Parliament Act to establish a new federal Aboriginal institution;

« amendments to the Canadian Human Rights Act to create mechanisms to
inquire into harms to Aboriginal peoples and communities as a result of
relocations; this recommendation was developed in Volume 1, Chapter 11; and

 an Aboriginal Nations Recognition and Government Act to provide a means
for Aboriginal people and communities to come together and obtain federal
recognition as nations. This act would amend the Indian Act to exclude these
nations from provisions that no longer apply as they gain access to their self-
government powers, and to provide access to the financial resources
recognized Aboriginal governments will need to begin building their government
infrastructure before exercising their full self-government powers as a result of
the treaty processes.

We discuss most of these proposals elsewhere in this volume. What follows is
confined to the proposed Aboriginal Nations Recognition and Government Act.
This federal legislation will formally acknowledge the existence of Aboriginal
nations and establish the criteria and process for recognition. Some
fundamental principles are associated with this proposal, which are based on
our conception of Aboriginal nations:

* A broad and flexible standard of Aboriginal nationhood should be embraced,
emphasizing the collective sense of Aboriginal identity, shared by a sizeable
body of Aboriginal people, and grounded in a common heritage.

* Aboriginal groups might assert their modern nationhood in a variety of ways,
incorporating, among other things, modern political affiliations.

* Nationhood is linked to the principle of territoriality. This principle does not
require exclusive territorial rights and jurisdiction for an Aboriginal nation and its
government to exercise the inherent right of self-governance.

» Except for rare exceptions, Aboriginal nations are not synonymous with /Indian
Act bands or small communities.

» One formula for self-government cannot be expected to satisfy the interests
and needs of every Aboriginal nation or meet the requirements for its relations



with the other two orders of government.

The proposed recognition and government act would prescribe how the
government of Canada would give formal recognition to Aboriginal nations and
make explicit what is implicit in section 35 of the Constitution Act, 1982, namely
that those nations have an inherent right of self-government. The legislation
would provide that Aboriginal nations, once recognized, may exercise on their
existing territories the law-making capacity they deem necessary in the
transition period in core areas of jurisdiction vital to the life and welfare of their
people and to their culture and identity. Under this legislation, the federal
government would vacate its relevant legislative authority under section 91(24)
in such core areas. Further, the act would identify which federal areas of
jurisdiction the Parliament of Canada is prepared to acknowledge as being
core. The federal government would make a commitment to provide recognized
Aboriginal nations with financing commensurate with the scope of the
jurisdiction in core areas that they propose to exercise and to help them
prepare for renewed treaty negotiations.

To promote greater co-operation and certainty, the government of Canada
would negotiate with the provinces and Aboriginal representatives, in the
context of the Canada-wide framework agreement, an interim agreement on
the core powers that Canadian governments are prepared to acknowledge that
Aboriginal nations could exercise once they are recognized. This would reduce
the risk of legal conflict. Short of an agreement with all the provinces, the
government of Canada would proceed with those provinces that were ready to
act.

The full extent of these law-making powers and their application to expanded
Aboriginal territory in both core and periphery areas would ultimately be
negotiated with the federal and provincial governments in the context of the
Canada-wide framework agreement and in the subsequent treaty negotiation.

Although we are proposing recognition legislation, Aboriginal nations do not
require federal (or provincial) legislation to have the constitutional authority to
function as governments. That authority, it will be recalled, has its source
outside the Canadian constitution, although it is recognized and affirmed in it.
What we are proposing, therefore, is simply legislation to make this explicit and
to offer guidance to Aboriginal nations and to Canadian governments on how to
facilitate the re-emergence of self-governing Aboriginal nations. To make the
context of this legislation clear, it would be useful to have a provision that any
law-making powers assumed by recognized Aboriginal nations are not to be



construed as contingent, delegated or limited, unless limitations are agreed to
through negotiations with the other two orders of government.

The Aboriginal Nations Recognition and Government Act would also clarify
other important matters. Among them, federal, provincial and territorial laws
would continue to apply to Aboriginal people unless and until displaced by a
law passed by a recognized Aboriginal nation acting within its proper sphere of
inherent law-making authority. It might also be useful to add a non-derogation
provision. This would assure Aboriginal people that recognition will have no
impact on existing Aboriginal or treaty rights except to the extent agreed upon
through subsequent negotiations.

The most important function of the recognition legislation would be to establish
the criteria for formal recognition of Aboriginal nations and the process by
which this would take place.

Rebuilding and recognizing Aboriginal nations

As a second element of the transition, we see the process for seeking
recognition under the Aboriginal Nations Recognition and Government Act
unfolding in three broad stages: (1) a preliminary organizational stage; (2) the
stage of preparing an Aboriginal nation’s constitution and seeking the
endorsement of its citizens; and (3) the stage of seeking recognition under the
proposed legislation.

Stage 1: Organizing for recognition

Preliminary consultations with each community could be undertaken by local
communities themselves or by larger organizations representing more than one
community, a regional or even a national population of Aboriginal people. Tribal
councils, provincial associations of Indian Act bands and self-governing groups
under delegated authority (such as the James Bay Cree and Naskapi), treaty
nations, Inuit regional governments or the provincial Métis associations come to
mind. Regardless of who begins it, the process of grouping and regrouping
scattered elements to rebuild a nation will have to begin from within. The
recognition process we foresee is primarily self-directed.

A preliminary step would be for local communities to hold referendums or some
other mechanism of community approval to authorize representatives to take
the first steps in organizing the nation’s institutions, with a view to being
recognized. At this first stage, eligibility to vote would, of necessity, be



restricted to current members of the community. Thus, in the case of Indian Act
bands, those eligible to vote would be all band members, including off-reserve
members. Where a band operates according to the Indian Act, which restricts
voting to on-reserve members, it should use custom to enlarge its list of eligible
voters for this initial vote to include all members, regardless of residency. In the
case of non-status Indian communities, such as the Mi’kmaq in the province of
Newfoundland, and Inuit and Métis communities, the list of eligible voters
should include everyone considered to be a community member, regardless of
where such persons reside.

When a referendum is used rather than a consensus-building approach, we
recommend that at least one-third of eligible voters must vote for the
referendum to be valid; then, a simple majority of 50 per cent plus one of those
actually voting would be sufficient to carry the referendum.

Having received a mandate to pursue recognized nation status, the initiating
communities or organization would be in a position to seek funding and other
governmental assistance. Funding should be based on a readily understood
formula and be used to enable the elements of the Aboriginal nation, be they
representatives of communities or of other organizations, to come together to
discuss the many items that will have to be resolved; to enumerate all potential
citizens of the Aboriginal nation and to inform them how to apply for citizenship;
to engage technical and other assistance where required to begin the process
of developing a constitution and a citizenship code; to lay out the possible
structures of the nation and its government; and to facilitate the internal healing
necessary for the successful completion of these preliminary tasks. An
important part of this stage will be to begin the healing process in Aboriginal
communities where political cohesion has been fragmented.

One of the most important tasks at this stage will be enumerating the nation’s
potential citizens. For those directly affected by the Indian Act, this poses a
particular challenge. As discussed in Volume 1, Chapter 9 and Volume 4,
Chapter 2, membership has been and remains a contentious issue in many
reserve communities. There were real problems with both the substance of Bill
C-31 and its implementation. Unfortunately, it appears from the evidence
presented to the Commission that sexual discrimination and fundamental
unfairness continue to be problems in the status and membership provisions of
the Indian Act and in their application, despite the 1985 amendments.

Self-government within section 35 of the Constitution Act, 1982 is subject to the
requirement in subsection (4) of equality between the sexes. Ultimately, the



artificial and unfair distinctions between status and non-status Indians under
the Indian Act should be eliminated once Aboriginal nations are properly
constituted with all their eligible members. Funding arrangements for Aboriginal
nations will no longer be based on such distinctions or on the formulas now
used by federal officials that discourage Indian communities from including a
broader range of persons in their membership.

Thus, in this first stage in the recognition process, the errors and injustices of
past federal Indian policy should be corrected by identifying candidates for
citizenship in the Aboriginal nation that include not only those who are currently
members of the communities concerned, but also those who desire to be
members of the nation and can trace their descent from or otherwise show a
current or historical social, political or family connection to a particular
community or nation. From this enlarged pool of potential citizens of the
Aboriginal nation, an appropriate citizenship code could make rational and
defensible distinctions based on the principles contained in the Constitution
Act, 1982, subsection 35(4), the Canadian Charter of Rights and Freedoms,
and international human rights instruments.

This task in some cases will undoubtedly give rise to controversy. Potential
citizens should be informed as early as possible of the process under way. All
those seeking citizenship will be required to indicate the circumstances that
give rise to their claim. The requirement to offer evidence of descent or
connection to the emergent nation should be reasonable, bearing in mind that
written records or other documentary forms of evidence are often not available.

Stage 2: Preparing the nation’s constitution and seeking its endorsement

We see the constitution of a recognized Aboriginal nation containing several
elements: a citizenship code; an outline of the nation’s governing structures
and procedures; guarantees of rights and freedoms; and a mechanism for
constitutional amendment.

A draft constitution should incorporate a citizenship code that is fair and in
harmony with Canadian and international standards (this will have been
determined earlier in the nation-rebuilding process). Although domestic and
international law in this area is still in its formative stage, there is a small body
of case law as well as many statements of principle that together would provide
guidance in drafting citizenship codes. Care must be taken to abide by the spirit
and intent of domestic and international law and principle, rather than relying on
narrow interpretations, for example, to suit the views of a small minority that



may now be enjoying the advantages of recognized membership under the
Indian Act. If a citizenship code is overly exclusive, this could be grounds for a
recognition panel, established under the provisions of the proposed Aboriginal
Lands and Treaties Tribunal (see Chapter 4), to recommend against
recognition and propose steps to make the code more inclusive.

Aboriginal people with a rational connection to a particular community or nation,
whatever their current residence or circumstances, should be given a fair
opportunity to acquire citizenship, should they so desire, according to fair
standards fairly applied. A nation’s code would be applied by an impartial body
or bodies selected by the membership of the initiating communities or
organization. The task of applying the code justly will be an onerous one, and
we urge selection of persons with broad vision and the greatest integrity. It will
also be crucial to develop an appeal mechanism to ensure that citizenship
decisions are subject to a second impartial review. Indeed, the existence of an
appeal process should be a condition of recognition in the recognition act. The
appeal mechanism should be at the nation level rather than the community
level. A nation-level appeal mechanism will ensure consistency of decisions
between and across communities.

In the second stage, developing the citizenship code and the bodies to apply it
will be one of the first tasks in moving toward recognition. Those deemed to be
citizens through these processes will participate in drafting and ratifying a
nation’s fundamental laws or constitution. The structure of government and how
it will function may also be set out clearly in the draft constitution. The
paramount consideration will be the presence of internal checks and balances
to ensure the smooth running of the proposed government. Many traditional
governance systems contain just such mechanisms, and we will not make
specific recommendations in this regard. Obviously, one of the challenges
facing modern Aboriginal nations will be adapting traditional mechanisms to
modern conditions.

In any event, the constitution should contain an outline of the governing
structures and their rules and procedures. It should also provide for a system of
impartial and independent review of the executive or administrative decisions of
the government and public officials. The grounds for review should include
alleged illegalities under the constitution and applicable laws, and
unreasonableness or lack of fairness in substance or procedure. Citizens need
to have a way of challenging government actions without resorting to civil
disobedience or other socially disruptive forms of protest. In this regard, the
draft constitution could also contain mechanisms for removing elected and



appointed officials from office and identify the grounds for their removal.262

Although the Canadian Charter of Rights and Freedoms will protect the
individual rights of citizens, if Aboriginal nations develop their own charters or
recognize conventions or traditional practices that would offer interpretive
assistance in applying Canadian Charter protections, these should also be set
out in a nation’s constitution. Finally, a constitution should contain a provision
describing how it can be amended as well as a description of the territory over
which the Aboriginal nation will exercise governance.

At all stages of development of a draft constitution, the process must be an
open one to ensure that all views are canvassed. Persons who have become
citizens at this stage of the process should have an opportunity to take part in
discussions on preparing a draft constitution. A number of approaches could
encourage broad participation: questionnaires could seek the views of all
concerned; the draft constitution could be circulated to all citizens; discussion of
the draft constitution could occur through community- and nation-based media;
and a variety of ratification procedures could be used to address the
circumstances of different groups. For example, provisions could be made for
mail-in voting, and voting facilities could be established in urban centres.

A draft constitution should be subject to a ‘double majority’ standard of
ratification before it is adopted. The draft constitution would be presented for
approval in a referendum to all individuals who are citizens. Given the historical
policies that led to the forced removal or emigration of community members
from their home communities, it is likely that the citizenry accepted under the
citizenship code will be larger than the total membership of the individual
communities that have come together to seek recognition.

Given the importance of the matters being voted on, we recommend that at
least 40 per cent of eligible voters vote before a referendum is considered valid
and that 50 per cent plus one be needed to achieve the first of the double
majority requirements.

As a second requirement of the double majority ratification process, we
propose that acceptance of a draft constitution require the approval of a
majority in each of the communities that have come together to seek
recognition. The objective of this requirement is to preserve the primacy of
established communities in the important decisions that will have to be made
on the road to recognition.



In our view, a majority of those voting in a community would have to approve
the constitution for that community to participate in the new nation government,
and a strong majority of communities, say 75 per cent, would be required to
ratify the package before the double majority could be said to have been met.
Communities that do not decide to join an Aboriginal nation will remain under
current Indian Act arrangements but will be entitled to join the nation at any
time in the future.

To sum up, a draft constitution would be considered adopted as drafted if 40
per cent of the eligible voters participated in the referendum; if the constitution
was approved by 50 per cent plus one of those eligible voters across the nation
as a whole (the first majority); and if a simple maijority of those voting in each
community approved the constitution in 75 per cent of the communities (the
second majority).

It may also be advisable, given the extreme importance of the ratification stage,
that the entire double majority voting process be monitored by outside
observers. In this regard, observers from other Aboriginal nations or Elections
Canada officials could assist. The important thing will be to ensure due
process.

Stage 3: Getting recognition

Assuming that a nation’s constitution is approved and the decision to seek
recognition under the Aboriginal Nations Recognition and Government Act is
endorsed, the third stage would be an application for recognition. In our view,
application for recognition should be made to a neutral body, a recognition
panel appointed by, and operating under, the proposed lands and treaties
tribunal. The panel would consist of a minimum of three persons, the majority of
whom would be Aboriginal. It would have broad investigative powers to ensure
that the criteria for recognition established in the Aboriginal Nations

Recognition and Government Act had been met and that fundamental fairness
had been observed in the processes leading to the application.

The authorized representatives of an Aboriginal nation would submit to the
recognition panel a draft of their proposed constitution along with evidence that
the referendum had been held and that citizens had given their consent. The
recognition panel would make a recommendation to the governor in council
(the cabinet) once it had reviewed the application against established criteria.
If, for any reason, the panel recommended against recognition, the panel would
provide reasons for its recommendation and guidance on how its concerns



might be addressed. Although the government would not be obliged to accept
the panel’s recommendation, it would have to have compelling reasons not to
do so and should be required to state those reasons publicly. Recognition
would be accomplished by an order in council published in the Canada
Gazette.

The Aboriginal Nations Recognition and Government Act should amend the
Indian Act to clarify that the provisions of the Indian Act would apply to a
recognized Aboriginal nation exercising powers under section 35 of the
Constitution Act, 1982, but only to the extent the nation wishes.

We make no particular recommendation regarding the amendment or repeal of
the Indian Act. The future of this act, and particularly the issue of lands,
resources and the fiduciary obligation that attaches to reserve lands under the
Indian Act, are matters that should be subject to negotiations. As a practical
matter, withdrawal from the Indian Act regime should be phased to provide an
appropriate transition period for bands that become part of recognized
Aboriginal nations under the proposed recognition and government act. Once
recognized, a nation government should receive enhanced funding to exercise
expanded powers for its increased population base. In the longer term, the
exercise of powers by Aboriginal nations and their governments will be dealt
with through the comprehensive treaties that we see as the end products of
negotiations between the federal and provincial governments and recognized
Aboriginal nations. These agreements will be ratified by Parliament and the
relevant provincial legislatures, so as to be binding on Canada and the
provinces, and, as treaties, will have constitutional protection.

Recommendation
The Commission recommends that
2.3.27

The Parliament of Canada enact an Aboriginal Nations Recognition and
Government Act to

(a) establish the process whereby the government of Canada can recognize
the accession of an Aboriginal group or groups to nation status and its
assumption of authority as an Aboriginal government to exercise its inherent
self-governing jurisdiction;



(b) establish criteria for the recognition of Aboriginal nations, including

(i) evidence among the communities concerned of common ties of language,
history, culture and of willingness to associate, coupled with sufficient size to
support the exercise of a broad, self-governing mandate;

(ii) evidence of a fair and open process for obtaining the agreement of its
citizens and member communities to embark on a nation recognition process;

(iii) completion of a citizenship code that is consistent with international norms
of human rights and with the Canadian Charter of Rights and Freedoms;

(iv) evidence that an impartial appeal process had been established by the
nation to hear disputes about individuals’ eligibility for citizenship;

(v) evidence that a fundamental law or constitution has been drawn up through
wide consultation with its citizens; and

(vi) evidence that all citizens of the nation were permitted, through a fair means
of expressing their opinion, to ratify the proposed constitution;

(c) authorize the creation of recognition panels under the aegis of the proposed
Aboriginal Lands and Treaties Tribunal to advise the government of Canada on
whether a group meets recognition criteria;

(d) enable the federal government to vacate its legislative authority under
section 91(24) of the Constitution Act, 1867 with respect to core powers
deemed needed by Aboriginal nations and to specify which additional areas of
federal jurisdiction the Parliament of Canada is prepared to acknowledge as
being core powers to be exercised by Aboriginal governments; and

(e) provide enhanced financial resources to enable recognized Aboriginal
nations to exercise expanded governing powers for an increased population
base in the period between recognition and the conclusion or reaffirmation of
comprehensive treaties.

A Canada-wide framework agreement

The third element necessary to establish Aboriginal nations as one of three
orders of government is a Canada-wide framework agreement to guide the



development of subsequent treaties and self-government agreements between
recognized Aboriginal nations and the federal and provincial governments.

The development of this framework agreement would involve broad and
sustained consultations between the federal and provincial governments and
the representatives of Aboriginal peoples. This process should begin within six
months after the publication of this report and should be a prominent feature of
a special first ministers conference we believe should be called early in 1997 to
consider implementation of this report. A final, Canada-wide framework
agreement should be in place no later than the year 2000 if positive momentum
is to be maintained and if federal and provincial good faith toward Aboriginal
peoples is to be demonstrated.

It will be vital that adequate financing be made available to the national
Aboriginal organizations to enable them to consult properly with and adequately
represent their member populations and communities during the process of
developing the framework agreement. These funds should be provided
according to a reasonable and generally agreed basis of calculation. The
willingness of the existing two orders of government to provide financial
assistance at this early stage will be a barometer of the commitment of
Canadians to the process.

The framework discussions should have three primary purposes: to achieve
agreement on the areas of Aboriginal self-governing jurisdiction; to provide a
policy framework for fiscal arrangements to support the exercise of such
jurisdiction; and to establish principles to govern negotiations on lands and
resources and on agreements for interim relief with respect to lands subject to
claims, to take effect before the negotiation of treaties.

Concerning the first purpose, what are the potential areas of Aboriginal
jurisdiction that would be listed in the Canada-wide framework agreement? The
following is a tentative list of the areas of self-government that we see accruing
to recognized Aboriginal nations, pursuant to their inherent right. This list
includes examples of the core and peripheral jurisdiction discussed earlier in
this chapter. It was derived from the scope of section 91(24) and the implied
principles reflected in section 35 of the Constitution Act, 1982 as refined by the
Sparrow test. It is evident that not every Aboriginal government will wish to
have access to all these areas of jurisdiction. Some may choose to exercise
them later. This list is a suggested starting point for the negotiations that must
occur if the framework agreement is to encompass the extent of Aboriginal
nations’ law-making powers:



« constitution and governmental structures

* citizenship

* elections and referendums

* access to and residence in the territory

* lands, waters, sea-ice and natural resources

* preservation, protection and management of the environment, including wild
animals and fish

» economic life, including commerce, labour, agriculture, grazing, hunting,
trapping, fishing, forestry, mining, and management of natural resources in
general

* operation of businesses, trades and professions

« transfer and management of public monies and other assets

* taxation

« family matters, including marriage, divorce, adoption and child custody
* property rights, including succession and estates

* education

* social services and welfare, including child welfare

* health

* language, culture, values and traditions

« criminal law and procedure

* the administration of justice, including the establishment of courts and



tribunals with civil and criminal jurisdiction
* policing

* public works and housing

* local institutions

The second purpose of the Canada-wide framework agreement will be to
establish a policy framework for fiscal arrangements to support the exercise of
those powers once the treaty process has been completed. The policy
framework must flow from and reflect the principles we suggest for new
financial arrangements:

A renewed relationship requires fundamentally new fiscal arrangements in
which the accountability procedures for Aboriginal nations are not more
onerous than those imposed on the federal and provincial governments.

* The fiscal and political autonomy of Aboriginal nations should grow together,
so that as they become more politically and administratively autonomous, the
share of federal and provincial transfer payments that is conditional diminishes.

* Financial arrangements should provide greater fiscal autonomy for Aboriginal
governments by increasing their access to independent own-source revenues
founded on the fair and just distribution of lands and resources to Aboriginal
nations and enhanced economic development and the development of their
own systems of taxation.

The third purpose of the agreement should be to establish the principles on
which a fair and just distribution of lands and resources to Aboriginal nations
can be accomplished. Negotiations concerning lands and resources must
accompany self-government and fiscal negotiations if they are to be
accomplished within a reasonable time and produce acceptable results for
Aboriginal nations that will give them the measure of autonomy due to them in
a renewed federation. In the next chapter we outline the principles that must
guide these negotiations — principles that should be reflected in the framework
agreement:

* Aboriginal title is a real interest in land that contemplates a range of rights with
respect to lands and resources and is recognized and affirmed by section 35(1)



of the Constitution Act, 1982.

* The Crown has a special fiduciary duty to protect the interests of Aboriginal
peoples, including Aboriginal title, requiring it to protect the Aboriginal land and
resource rights fundamental to Aboriginal economies and to the cultural and
spiritual life of Aboriginal peoples.

* Blanket extinguishment of Aboriginal land rights will not be required in
exchange for rights or other benefits contained in an agreement, and partial
extinguishment of Aboriginal land rights will not be made a precondition for
negotiating agreements but will be considered only after careful and exhaustive
analysis of alternatives.

* All agreements regarding lands and resources will be subject to periodic
review and renewal.

» Agreements regarding lands and resources will contain dispute resolution
mechanisms tailored to the circumstances of the parties.

For additional clarity, and to allay any possible suspicions regarding the intent
of the federal and provincial governments, the Canada-wide framework
agreement should also contain a clear statement to the effect that the
requirement to negotiate the extent of Aboriginal nation law-making powers is
in no way to be construed as considering them contingent powers dependent
on the delegation of federal, provincial or territorial law-making authority.

Transition from Aboriginal dependency on federal and provincial governments
to greater political autonomy will be neither swift nor without obstacles and
problems. Accordingly, it might also be useful for the framework agreement to
provide for interim arrangements that would be without prejudice to the long-
term negotiations. Existing jurisdictional arrangements could be preserved, or
Aboriginal nation self-government powers could be implemented in stages.
There are many precedents for such arrangements in recently concluded self-
government agreements, such as those in the Yukon and Northwest Territories.

The advantage of a framework agreement is that it will provide guidance to the
parties in the subsequent treaty negotiations, saving time, effort and expense. It
will also encourage greater fairness across Aboriginal nations in treaty
negotiations, because nations with less bargaining power can take advantage
of provisions negotiated by Aboriginal organizations or nations bargaining from
a position of greater strength.



Subsequent negotiations between individual recognized Aboriginal nations and
the federal and provincial governments will build on the framework agreement
negotiated by the national Aboriginal organizations. For Aboriginal nations that
already have treaties, these subsequent agreements may amount to new
treaties, implementation and renewal of their original treaties, or protocols
regarding interpretation of the original treaties.

Recommendation
The Commission recommends that
2.3.28

The government of Canada convene a meeting of premiers, territorial leaders
and national Aboriginal leaders to create a forum charged with drawing up a
Canada-wide framework agreement. The purpose of this agreement would be
to establish common principles and directions to guide the negotiation of
treaties with recognized Aboriginal nations. This forum should have a mandate
to conclude agreements on

(a) the areas of jurisdiction to be exercisable by Aboriginal nations and the
application of the doctrine of paramountcy in the case of concurrent jurisdiction;

(b) fiscal arrangements to finance the operations of Aboriginal governments
and the provision of services to their citizens;

(c) principles to govern the allocation of lands and resources to Aboriginal
nations and for the exercise of co-jurisdiction on lands shared with other
governments;

(d) principles to guide the negotiation of agreements for interim relief to govern
the development of territories subject to claims, before the conclusion of
treaties; and

(e) an interim agreement to set out the core powers that Canadian
governments are prepared to acknowledge Aboriginal nations can exercise
once they are recognized but before the renegotiation of treaties.



Negotiation of new or renewed treaties

As a fourth step in the transition leading to full self-government, Aboriginal
nations recognized under the Aboriginal Nations Recognition and Government
Act may proceed to enter into treaty negotiations with the federal and provincial
governments for a new or renewed treaty relationship. These negotiations,
described in Chapter 2 of this volume, would include expanding lands and
resources over which an Aboriginal nation would have sole control and
jurisdiction, and identifying a further area of its traditional territory in which it
would have shared jurisdiction with other governments.

Having passed through the recognition process, Aboriginal nations would also
be able to negotiate directly with the federal and provincial governments in
political and constitutional forums for redress of their historical grievances
without arousing concerns about representation and membership issues that
were evident during the constitutional discussions in the 1980s or that have
reached the courts more recently. For example, a single Métis nation or several
Métis nations might emerge from this process. Métis people would no longer
have to justify their collective presence and explain what they believe their self-
government rights to be. They would be able to move directly into power- and
resource-sharing negotiations with federal and provincial governments.

At this stage, Aboriginal nations would be entitled to enter into fiscal transfer
arrangements as negotiated under the framework agreement with the federal
and provincial governments. The scale of funding will be related to the scope of
powers to be exercised by an Aboriginal nation and the corresponding services
to be delivered within the limits negotiated in the Canada-wide framework
agreement.

Although jurisdiction over core areas would accrue to Aboriginal nations upon
their recognition, no sovereignty is absolute or exclusive in any federation; nor
are the law-making powers associated with that sovereignty. For example, the
law-making powers of Parliament and the provincial legislatures have
undergone a process of harmonization that continues to this day as the
Canadian federation evolves and adapts to new challenges and changing
economic circumstances. In the same way, the law-making powers of
Aboriginal nations will need to be harmonized with those of the federal and
provincial governments if the federation is to move forward in a renewed
relationship on the basis of consensus and mutual respect.

Following recognition of an Aboriginal nation, there will be great pressure on



the federal and provincial governments to arrive at workable arrangements that
will satisfy the needs and aspirations of Aboriginal nations, and preserve a
strong measure of predictability and co-operation between neighbouring
jurisdictions. In the same way, given their need to build a government
infrastructure, acquire stable sources of funding, and draw the population
together into cohesive and functioning societies, newly recognized Aboriginal
nations will be highly motivated to arrive at practical arrangements to make this
possible.

The more difficult issues can and should be left for the negotiation process,
seen as taking place within the context of the Canada-wide framework
agreement, and the subsequent individual treaty negotiations. These include
the full scope of potential Aboriginal jurisdiction; the paramountcy to be
accorded to Aboriginal or to federal and provincial laws in cases of shared
jurisdiction; the exact nature of the long-term system of fiscal transfers; the size
and nature of land allocations; and many related issues. These negotiations will
culminate in treaties within the meaning of section 35 of the Constitution Act,
1982.

In the final analysis, resolving all the issues raised in this chapter will be for the
parties — the new partners in Confederation — to achieve. The process
described here is intended only as illustration. By definition, a federation is a
flexible and evolving entity, and the shape and direction it takes must likewise
be somewhat flexible and capable of responding to change. If there is one
quality that Aboriginal and non-Aboriginal Canadians have shared historically
and continue to share, it is the ability to be flexible, to respond to change, and
to look to the future with hope and confidence. It is in this spirit that we offer
these suggestions for transition.

4.2 Capacity Building: Aboriginal Strategies for the
Transition to Self-Government

The Commission’s vision of Aboriginal governance is one in which Aboriginal
peoples are free to determine the form of political organization and government
that is appropriate for them. To assume their rightful place in this vision,
Aboriginal peoples need to have at their disposal tools to ensure their success
in reclaiming nationhood, in constituting effective governments, and in
negotiating new relationships with the other partners in the Canadian
federation.



Earlier in this chapter we identified three basic attributes of effective
government: power, legitimacy and resources. We are concerned with the
legitimacy of Aboriginal governments, the confidence and support they enjoy,
and the resources needed to support them throughout the transition process.
Legitimacy will be determined by the way Aboriginal governments are created
and structured, the way leaders are selected and held accountable by the
people, and the extent to which basic human rights are respected. The
capacities of government, especially the people who will propel and steer
Aboriginal government, are equally important.

Our discussion of these issues is organized around the capacities and
strategies that will be required to effect the transition to a future in which
Aboriginal governments are fully functional as one of three orders of
government. Throughout the transition process, Aboriginal people will need
capacities and strategies that allow them to

* rebuild Aboriginal nations and reclaim nationhood;
* set up Aboriginal governments;

* negotiate new relationships and intergovernmental arrangements with the
other two orders of government;

* exercise Aboriginal governmental powers over the longer term; and
« support the building of all these capacities.
Capacity to rebuild Aboriginal nations and reclaim nationhood

The colonial experience and its legacy have touched all Aboriginal people in
Canada in some way. The effects of colonialism have been felt not only by
individuals, families and communities but also in political structures and
activities. This legacy has disrupted many of the institutions essential to
Aboriginal governance.

The reclaiming of Aboriginal nationhood is an aspiration actively sought by
Aboriginal peoples. It is a key to unlocking Aboriginal autonomy and creates the
tools that can be used to reduce dependency, disparity and marginalization and
to ensure cultural and political survival.



In practical terms, organizing beyond the community level in the larger political
unit of the nation will enable Aboriginal peoples to develop their own laws,
institutions and services through governments that command greater power
and influence than current community-level arrangements. The aggregated
wealth and assets of a nation can be administered for the benefit of the nation
as a whole. Duplication of key services, in health and education, for example,
can be eliminated and improvements in the quality of those services realized
when they are redesigned to serve the nation.

Rebuilding and reclaiming nationhood will be a daunting challenge for some
Aboriginal peoples but one that we believe can be met through strategies of
healing and reconciliation. These strategies must be designed and directed by
Aboriginal people themselves, drawing upon their initiative, imagination and
energy. While the main responsibility for rebuilding Aboriginal nations rests with
Aboriginal people, given the central role played by the Crown in colonizing
Aboriginal nations, processes to rebuild them should receive the full support of
Canadian governments.

What then can be done by Aboriginal peoples to rebuild their nations and
reclaim nationhood? What can Canadian governments do to aid this process?
We believe that developing the capacity of Aboriginal peoples to rebuild their
nations has to take place at both the community and the nation level and
involves two primary but interrelated dimensions: cultural revitalization and
healing, and political processes for consensus building.

Cultural revitalization and healing

Cultural education and awareness will be vital to the rediscovery and
revitalization of an Aboriginal nation. The objective of these activities and
processes is to build strength and self-esteem in nations and to build nation
identity. Cultural revitalization might include the gathering and sharing of
knowledge about history, languages, traditions, customs and values. These
activities can involve all members of an Aboriginal community but would likely
require the special participation of elders, teachers and traditionalists.

Such activities might include organizing research and cultural circles;
establishing history and language projects; developing profiles of role models;
holding meetings with elders; and offering discussion groups for all ages aimed
at restoring self-confidence, pride and self-esteem. These activities might be
designed for various social groups, such as families, educators, and political
leaders, and could be undertaken by single communities or co-operatively by a



number of communities that share cultural ties.

Cultural healing and revitalization aimed at reclaiming nationhood will require
capacities in research and education, the preparation of teaching materials,
and public communication efforts at the community level and beyond.
Resources will have to be organized in support of these activities. These
processes might dovetail with the implementation of recommendations in other
parts of our report — those concerned with education and health and healing in
particular. We see a strong link between cultural healing as part of nation
building and the recommendations for healing made in Volume 3 of this report,
particularly in Chapter 5 on cultural institutions, where we recommend
community-level strategies to counter language shift and further erosion of
Aboriginal culture and knowledge.

Political processes for consensus building

The types of cultural healing and revitalization activities we describe are central
to reclaiming nationhood. But these need to be complemented by a process to
develop consensus around re-empowering nations for political and
governmental action.

The transition process we proposed assumes the development of consensus,
first within the community — because it is at this level that most Aboriginal
peoples are organized today — and then at the nation level. All members of
Aboriginal communities, including women, elders, elected representatives,
teachers, healers, artists and others must be involved in reclaiming their culture
and identity and reaching consensus about their political future. Initially, this
might involve the sparking of public discussion by groups representing a cross-
section of the community or particular segments of the community.
Alternatively, individuals from within the community might be appointed or
come forward voluntarily to act as facilitators in consensus building and as
catalysts in starting the process of public discussion.

These individuals or groups would be responsible for collecting and
disseminating information on the nation-building process, determining levels of
community interest, identifying concerns about or opposition to the focus on
nationhood, and generally facilitating the exchange of views and information.

Special consideration will need to be given to establishing links with community
members who live away from the community, who have been excluded from
participating in community political and social life because of non-residence, or



because of loss of Indian status or their own alienation and distrust of
community leaders and political processes.

Efforts should be made to ensure that consensus-building activities are co-
ordinated with cultural healing and revitalization projects and other social
healing processes.

Informal processes of information gathering and sharing and consensus
building should eventually give way to more formal processes, culminating in
confirmation by the community, through a referendum or other ratification
process, of the community’s desire to participate in further nation-building
exercises organized at the nation level and to establish nation-level
organizations and leaders to represent their interests.

Preliminary nation-building activities and processes involving communities that
share a nation affiliation should be organized on a broader basis, concurrently
with those taking place at the community level. These preliminary forums for
nation building should be concerned, initially, with planning and organizing
nation-level political organizations and structures and with establishing
protocols and agreements on Aboriginal nationhood and processes by which
communities can join together under the umbrella of an Aboriginal nation.

Recommendation
The Commission recommends that
2.3.29

Aboriginal peoples develop and implement their own strategies for rebuilding
Aboriginal nations and reclaiming Aboriginal nationhood. These strategies may

(a) include cultural revitalization and healing processes;

(b) include political processes for building consensus on the basic composition
of the Aboriginal nation and its political structures; and

(c) be undertaken by individual communities and by groups of communities that
may share Aboriginal nationhood.



Aboriginal communities and nations should have access to financial and other
assistance to aid in developing and implementing these processes. Of critical
importance to nation rebuilding is the willingness of other governments, notably
the government of Canada, to support and assist in a neutral and non-
interfering manner in the preliminary and subsequent phases of the transition to
Aboriginal self-government.

The Commission proposes the establishment of a national centre to co-ordinate
and oversee the provision of assistance and support to Aboriginal nations in
capacity building through all stages of the transition process, from reclaiming
Aboriginal nationhood to implementing Aboriginal governments. We believe
that this centre will have a significant role to play in supporting preliminary, pre-
nation organizational activities at the community level, including cultural
revitalization and healing and political consensus-building processes, as well as
the emergence of nation-level political structures. While this centre would have
a catalytic role in supporting the transition to Aboriginal self-government, we
foresee both mainstream and Aboriginal-controlled educational institutions and
organizations centrally involved in delivering support services, programs and
projects to Aboriginal peoples and governments.

Recommendations
The Commission recommends that

2.3.30

The federal government, in co-operation with national Aboriginal organizations,
establish an Aboriginal government transition centre with a mandate to

(a) research, develop and co-ordinate, with other institutions, initiatives and
studies to assist Aboriginal peoples throughout the transition to Aboriginal self-
government on topics such as citizenship codes, constitutions and institutions
of government, as well as processes for nation rebuilding and citizen
participation;

(b) develop and deliver, through appropriate means, training and skills
development programs for community leaders, community facilitators and field
workers, as well as community groups that have assumed responsibility for
animating processes to rebuild Aboriginal nations; and



(c) facilitate information sharing and exchange among community facilitators,
leaders and others involved in nation rebuilding processes.

2.3.31

The federal government provide the centre with operational funding as well as
financial resources to undertake research and design and implement programs
to assist transition to self-government, with a financial commitment for five
years, renewable for a further five years.

2.3.32

The centre be governed by a predominantly Aboriginal board, with seats
assigned to organizations representing Aboriginal peoples and governments,
the federal government, and associated institutions and organizations.

2.3.33

In all regions of Canada, universities and other post-secondary education
facilities, research institutes, and other organizations, in association with the
proposed centre, initiate programs, projects and other activities to assist
Aboriginal peoples throughout the transition to Aboriginal self-government.

Capacity to set up governments

Once consensus on the composition of an Aboriginal nation and its political
structures has been reached by participating Aboriginal communities,
Aboriginal peoples will have to engage in a formal process of setting up their
governments. This is the second stage of our proposed process for rebuilding
and recognizing Aboriginal nations; it precedes formal recognition under the
proposed recognition and government act, but culminates in a mandate to seek
formal recognition.

Activities at the nation level will be focused on preparing for recognition. At this
stage, development activities and associated capacity requirements will be
concerned with

« designing and planning distinctive Aboriginal nation governments and
reflecting these in the constitutions and laws of the nations; and



* developing education and communication strategies to ensure community
input into constitution development processes and, ultimately, in preparation for
ratification of the draft constitution before recognition is sought.

At this stage, Aboriginal people require the capacity to determine the form, key
features and dimensions of their governments; to plan and design structures,
institutions and procedures; to determine the scope of government operations
and how Aboriginal government authority is to be exercised and distributed
among different components of the nation; and to define the extent to which
traditional forms of political organization will be incorporated or adapted in new
or restored Aboriginal governments.

As noted by the Kwakiutl district chiefs, people must be adequately prepared to
plan, manage and support such processes.

Community members are their own experts on defining the scope/goals of a
treaty and their needs with the process. However, leaders, staff and others
engaged in the land and sea question require support in information and skill
development to facilitate this definition and planning process. ‘How do we get
started’; ‘What kind of research is necessary’ are questions which illustrate
expressed concern at community levels.263

The planning, design and development of Aboriginal governments will require
the capacity to identify and consider options and make informed decisions with
confidence; it will also require access to the necessary technical expertise.

Recommendation
The Commission recommends that
2.3.34

The Aboriginal government transition centre support Aboriginal nations in
creating their constitutions by promoting, co-ordinating and funding, as
appropriate, associated institutions and organizations for initiatives that

(a) provide professional, technical and advisory support services in key areas
of Aboriginal constitutional development, such as

* citizenship and membership;



* political institutions and leadership;
* decision-making processes; and
* identification of territory;

(b) provide training programs to the leaders and staff of Aboriginal nation
political structures who are centrally involved in organizing, co-ordinating,
managing and facilitating constitution-building processes;

(c) provide assistance to Aboriginal nations in designing and implementing
community education and consultation strategies;

(d) assist Aboriginal nations in preparing for, organizing and carrying out nation-
wide referenda on Aboriginal nation constitutions; and

(e) facilitate information sharing among Aboriginal nations on constitutional
development processes and experiences.

Capacity to negotiate new intergovernmental arrangements

Assuming that Aboriginal nations receive recognition under the proposed
recognition and government act, they will move to the negotiation phase of the
transition to Aboriginal government. They will have been recognized as the
political unit capable of exercising the inherent right of self-government.

Nations will undertake two main types of transition activities:

* implementation of Aboriginal nation government, with government activities
focused on core areas of jurisdiction and, where appropriate, on retained areas
of Indian Act governance, on an interim and transitional basis; and

* preparation for the negotiation and subsequent ratification of treaties,
including lands and resources agreements, agreements regarding the scope of
Aboriginal legislative jurisdiction, in relation to both core and periphery areas,
and financial arrangements.

Our focus here is on measures and special initiatives to support negotiation
activities. Aboriginal nations will require strategies and capacities for



negotiating new relationships and renewing existing relationships with other
governments in Canada. This will require the ability to develop consensus
around the nature of the relationship to be negotiated or renewed, and to
undertake technical negotiations with other governments. We have noted that
Aboriginal people and governments already have extensive experience in
negotiations and negotiating skills in a broad range of areas. However, we
anticipate that this skills base will have to be expanded.

Currently there are few, if any, organized programs for developing negotiating
skills. The pool of candidates who can assume positions as negotiators for
Aboriginal governments or organizations is accordingly limited. We think that
the proposed new national centre and its associated institutions and
organizations would have a role to play in this area.

We also believe that the period of negotiation will place special demands on the
leaders of Aboriginal nation governments to approve negotiation mandates,
support negotiators, and establish and participate in processes to inform their
members of developments during negotiations.

Recommendation

The Commission recommends that

2.3.35

The Aboriginal government transition centre promote, co-ordinate and fund, as
appropriate, in collaboration with associated institutions and organizations, the
following types of initiatives:

(a) special training programs for Aboriginal negotiators to increase their
negotiating skills and their knowledge of issues that will be addressed through
negotiations; and

(b) training programs of short duration for Aboriginal government leaders
* to enhance Aboriginal leadership capacities in negotiation; and

* to increase the capacity of Aboriginal leaders to support and mandate
negotiators and negotiation activities, as well as nation-level education,
consultation and communication strategies.



Capacity to exercise governmental powers over the long term

Immediately following recognition, Aboriginal governments will be in a position
to act in what they see as core areas of jurisdiction. However, we anticipate
that community-level administrative systems and structures, such as those
associated with the Indian Act, may remain operative for a period of time,
working in parallel and co-operatively with emergent nation governments. They
may also be adapting and restructuring themselves to assume new government
functions and responsibilities within the framework of nation government. Thus,
community government structures, such as band and tribal councils and
associated administrative organizations, could retain their role in the short and
medium term following recognition.

Certain strategies and capacities are needed to sustain Aboriginal government
operations. Our recommendations address the following:

* human resource capacity generally, particularly in fields not covered in other
areas of the report (for example, management and administration, leadership);

* accountability capacities; and
» statistical and data collection capacities.

We also recommend a special program of partnerships between Aboriginal
governments and Canadian governments of similar size and scope of
operations.

Current Aboriginal human resource base

One of the most significant challenges confronting Aboriginal governments will
be to bring together and maintain a trained, professional Aboriginal public
service to carry out the many functions of Aboriginal government. As noted in
Volume 3, Chapter 5 (especially the section on education for self-government),
the pool of trained Aboriginal people has grown steadily over the past two
decades, encompassing a wider range of skills and professions. Aboriginal
people now operate governments and single- and multi-function organizations
and institutions of diverse sizes and degrees of complexity. They deliver myriad
programs and services and manage budgets and staff. Notwithstanding
dramatic growth in their administrative and service delivery capacity over the
last two decades, Aboriginal governments face a shortage of skilled human



resources drawn from their own ranks to fill the wide range of jobs that will
accompany Aboriginal self-government. (A more detailed analysis of the
current Aboriginal human resource base and its capacity to meet the demands
of Aboriginal self-government is reviewed in Volume 3, Chapter 5.)

While it is difficult to estimate the exact requirements of Aboriginal
governments, we anticipate that, at a minimum, people with the following
experience and skills will be needed:

* negotiators

* leaders

* program managers and evaluators
* social animators

* engineers

* storytellers

* traditionalists

* cultural experts

* judges and lawyers

* elders

* artists

* administrators

* human resource managers
* economists

e communicators



* linguists

« financial administrators and managers
 accountants

* healers

* scientists

This list is not exhaustive; there will be a large demand for specialized technical
and related skills in key service sectors, including housing, economic
development, health and healing, justice and education. Other parts of our
report are concerned more specifically with developing government institutional
and human resource capacities in key service delivery areas (see, for example,
Volume 3, Chapters 2 to 5).

Data from the 1991 Aboriginal peoples survey and the 1991 census suggest
that the range of skills and professional qualifications held by Aboriginal people
will need to be broadened to meet the demands of an emergent Aboriginal
public service. Although some of the human resource needs of Aboriginal
governance can be met from the current pool of skilled people, in many areas
the demand for qualified Aboriginal people will outstrip the supply of candidates
for some years to come.

Aboriginal governments currently contract with Aboriginal and non-Aboriginal
consultants and professionals to provide a variety of services to Aboriginal
communities. While Aboriginal governments in the future will not be able to
meet all their human resource capacity needs with local expertise, the
widespread use of non-Aboriginal professionals and consultants in areas
central to the operation of government (such as law, program development and
evaluation, accounting and auditing) suggests the need for special measures to
meet the demand for more qualified Aboriginal people with these skills.

Human resource capacity has in fact been growing in areas where special
initiatives have been established, notably in law, elementary education, social
work, management and some areas of community health. In the area of public
administration and management, some post-secondary institutions have begun
to offer programs and courses geared to the needs of Aboriginal governments.
For example, the University of Victoria’s school of public administration offers a



part-time university credit program leading to a certificate in the administration
of Aboriginal governments. Courses focus on communication, organization and
management in Aboriginal government contexts as well as on legal, political,
economic and policy dimensions. (Other programs are reviewed in Volume 3,
Chapter 5.)

Ensuring that they have the human resource capacity to conduct their public
affairs was a concern noted by participants in the community consultation
component of the Commission’s research studies on Aboriginal government.
For example, a study of Siksika Nation governance, observed that

On the basis of the 1986 Census and interviews with senior management in the
Siksika administration, it is abundantly clear that there must be a large scale
fiscal resourcing of human resources development and training if Siksika self-
government is to be successful. Due to high drop-out/push-out rates, the pool
of skilled human resources on-reserve is relatively shallow even in some of the
most basic occupations such as mechanics, accountants and carpenters.
During community consultations, many respondents stated that the Siksika
Nation does not have the skilled management and expertise to undertake self-
government. It is a genuine community concern which should not be treated

lightly.264

In another case, a majority of respondents to a community survey felt that the
Indian Brook Band, near Shubenacadie, Nova Scotia, had the human resource
capacity to run its government, but those interviewed emphasized the need for
training, especially in the areas of basic literacy, legal issues, business
management, financial administration, and social policy development.265

A submission by the Kwakiutl District Council stated that

In almost all cases, the lack of human resources was identified as a major
barrier to preparing for negotiations in our community survey on our land and
sea question ... .Serious negotiation preparation will require significant finances

to increase basic human resource capabilities.266

The Commission does not believe that the shortage of administrative,
management, professional, technical and other skills and expertise should be
an impediment to implementing of Aboriginal government. Broadening the
human resource base available to Aboriginal governments will, however,
require major efforts in training and education. We explore elsewhere in our



report the shortcomings of existing education and training opportunities for
Aboriginal people and recommend improvements to meet the needs of
Aboriginal people and communities and the demands of Aboriginal self-
government in the future. Here we consider some specific strategies for human
resource development in the field of Aboriginal government management and
administration, particularly as they concern senior managers and Aboriginal
leadership.

Professionalization

Professionalization can be a source of significant tension in Aboriginal
governments today; it can be both a critical element in effective governance
and a major source of division between the Aboriginal people served and the
government employees serving them. The tension arises from the need for
employees to fulfil their responsibilities in an objective and professional
manner, while at the same time retaining the confidence and trust of the
community and its individual members. As described in a research study
prepared for the Commission by Leslie Brown, ‘being professional’ often
involves adopting certain behaviours, language and values as well as attaining
a level of formal education. These requirements may set professional
Aboriginal people apart from their fellow community members and introduce
mistrust in both professional and personal relationships.

First Nations bureaucrats face a bifurcated reality. They are expected to be
‘Aboriginal’, to be community members, to be culturally aware and thereby
retain close communication and relations with the community. At the same
time, they are expected to be ‘professional’, to behave in a way that is credible
to federal, provincial and territorial governments and agencies. The two are not

always compatible.267

Professionalization also has implications for the systems used to structure and
control the work of government organizations. Sophisticated Aboriginal
bureaucracies have developed around formalized administrative systems,
largely as a consequence of Aboriginal governments having to structure
themselves administratively to respond to the demands of external
governments. While these forms of administrative organization have their
advantages, they can also alienate community members, especially when they
reflect values and practices that are foreign and in many cases inappropriate to
Aboriginal cultures. In the absence of clear administrative systems and
procedures, however, officials may be rendered ineffective as a consequence
of uncertainty about their roles and responsibilities. Further, they may act in



ways that contribute to administrative inefficiency or leave them unaccountable
for their actions. This phenomenon was noted in a case study involving the
Indian Brook Band in Nova Scotia.

Staff members, when asked about the study findings, indicated that structure
was the key element in correcting the community’s outlook on job accessibility
and availability. They felt that structure needs to be imposed so that staff will
fully understand the band’s mandate. They felt that it can be confusing at times
for them, when government policies state that they are unable to provide
certain services but they are expected by the community to do so. It places
them in a moral dilemma: whether to give services that will not be reimbursed
and eventually cause a deficit, or release the funds and hope that it will be
overlooked by the auditors.268

Another dimension of professionalization stems from the presence and
influence of non-Aboriginal consultants and professionals in Aboriginal
government environments. In the absence of a broadly skilled human resource
base, Aboriginal governments frequently contract with or directly employ non-
Aboriginal people to fill certain roles and perform certain functions. While
outside professionals may have a certain objectivity as a consequence of
disengagement from community social and political structures, they may also,
unwittingly, bring their own cultural baggage to their tasks, with a consequent
impact on the Aboriginal government, its administrative culture and, in the
domain of accountability, its legitimacy in the eyes of the Aboriginal people
served.

Commenting on a case study of a Dene community’s experience with non-
Aboriginal people, Brown observed:

The study revealed how Eurocanadians were constructing subtle, as well as
more tangible, barriers to the creation of a post-colonial society during a
struggle for decolonization. [The author] felt that the Eurocanadians involved in
constructing such barriers, while seemingly concerned with the implementation
of self-government, were not yet ready to give up their image as humanitarian
benefactors or their positions as persons with power and authority ...
.Sabotaging community processes for gathering input, reinforcing federal and
provincial guidelines and authority, and manipulating conflict within the Dene
community were among the ways the Eurocanadians involved in the process

attempted to prevent effective and autonomous First Nations governance.269

We conclude that many of the tensions associated with professionalization will



dissipate with increased Aboriginal autonomy and the emergence of Aboriginal-
controlled governments and public service. Aboriginal assumption of control
over the education and training facilities where Aboriginal people receive their
professional qualifications will also have an impact by re-orienting the
language, values and objectives of Aboriginal professionals and by adapting
professional qualifications and standards to meet Aboriginal needs and
priorities.

Tensions may also recede as accountability regimes shift responsibility and
reporting relationships toward the people served and away from remote, non-
Aboriginal governments. Also, under Aboriginal government, administrative and
management practices can be scrutinized more easily by Aboriginal
governments and harmonized with the cultural practices and values of the
people. Finally, community education that includes information sharing about
the activities and administrative practices of government will help to bridge the
gap between Aboriginal people and the personnel of Aboriginal governments.

Leadership

The nature and quality of leadership is an important determinant of effective
government. As discussed earlier in the chapter, Aboriginal people have
particularly strong traditions in the area of leadership that are a source of pride
and inspiration for many. Ensuring that these traditions of leadership are
carried into the future and, where these skills have been lost, rediscovered and
restored, will be vital to capacity-building strategies.

A useful reminder of the nature of traditional leadership was recorded in a
booklet published by the James Bay Cree Cultural Education Centre in
Chisasibi. For Cree people, being a man and a good hunter are related.

A good hunter

» does not boast about his successes or Kills,

* never causes embarrassment to less successful hunters,
* never (or seldom) talks about how he killed an animal,

+ conducts himself with dignity and with restraint,



* reveals the information about his catch slowly and quietly, often by non-verbal
means,

» shows modesty, does not make an exhibition of himself,

* shares, is generous, and

* even when game is scarce, often manages to catch something.
A good leader

* is a good hunter in the first place,

* teaches by example,

« consults others and values their opinions,

* exercises leadership subtly, he is not pushy, and

* obtains consensus among his hunters when making decisions; he seeks
agreement.270

Forging new leadership styles and improving the practice of leadership should
be deliberate and permanent goals of Aboriginal government capacity building.
Any distance between the people and their leaders must be bridged, and gulfs
that may have formed as a consequence of the imposition of colonial
institutions must be narrowed. The challenge will be to restore Aboriginal
government leadership traditions and learn new leadership styles that draw on
Aboriginal customs, values and traditions in a way that builds on the respect for
leadership and knowledge of modern circumstances.

Once again, the current challenge for Aboriginal peoples is to build on the
relevant and positive traditions of leadership, to recall these practices, to
measure current practices against these norms and to create healthy models
for the future.

Strategies supporting capacity building

We have concluded that, in view of current realities and the many challenges
posed in establishing Aboriginal governments as an order of government in



Canada, strategies need to be implemented to develop Aboriginal governing
capacities. We suggest that such strategies encompass training and human
resource development as well as the establishment of formalized systems for
Aboriginal government accountability and responsibility. In addition to these
strategies, components of which can be implemented at the level of individual
Aboriginal governments as well as through Canada-wide measures, we
propose changes to the existing system of statistical data collection at the
Canada-wide level and information management systems for individual
Aboriginal governments. Finally, we recommend a strategy for partnerships or
‘twinning’ Aboriginal and non-Aboriginal governments to establish forums for
information exchange and to enhance understanding among governments in
Canada.

Training and human resource development

Developing human resource capacity may mean the difference between
success and failure in implementing and sustaining effective Aboriginal
government over time. Immediate as well as long-term needs for administrative
and management training and education must be recognized as a priority in the
transitional phase toward establishing and operating Aboriginal government.

In Volume 3, Chapter 5, we make specific recommendations for education and
training strategies to support the development of human resource capacities for
Aboriginal government. (See also Volume 3, Chapter 3 on health and healing,
and Volume 2, Chapter 5 on economic development.) These recommendations
focus on two strategic points of intervention: increasing institutional capacity
and increasing support for students. Our recommendations include the
following:

« establishing an education for self-government fund to support partnership
initiatives at the post-secondary level,

* introducing student bonuses and incentives to reward completion of programs
in fields related to self-government;

* increasing co-operative work placements, internships and executive
exchanges for Aboriginal people through partnerships with the private and
public sector;

« instituting a Canada-wide campaign to increase youth awareness of
opportunities in Aboriginal government;



* involving professional associations in the co-operative development of
opportunities for Aboriginal professional training; and

» establishing distance education models for professional training.

Each Aboriginal government will have its own particular human resource
needs, determined by the scope of its government operations. These needs will
be defined according to short-, medium- and long-term planning and priorities
and the progressive emergence of Aboriginal governments. In this regard
human resource development transcends and overarches all phases in the
transition process.

Human resource strategies should encompass the preparation of inventories
and assessment of existing skills available to an Aboriginal government, as well
as the identification of human resource needs that can be anticipated
throughout transition and implementation. Strategies will also involve
establishing personnel policies to attract qualified Aboriginal people and to
retain them in the Aboriginal public service. These activities might be
undertaken as part of the general planning for Aboriginal government, in
constitution-building phases, and in preparation for treaty and self-government
negotiations.

Recommendation
The Commission recommends that
2.3.36

Early in the process of planning for self-government agreements, whether in
treaties or other agreements, provisions be drafted to

(a) recognize education and training as a vital component in the transition to
Aboriginal government and implement these activities well before self-
government takes effect; and

(b) include provisions for the transfer of resources to support the design,
development and implementation of education and training strategies. We also
suggest that human resource development strategies for Aboriginal
government be based on the following principles:



* a broad rather than a narrow focus; opportunities should be made available
for training and education in a broad range of subject matters, skills areas and
professions;

* objectives complementary to self-determination, rather than the administrative
objectives of non-Aboriginal governments;

« sufficient flexibility to accommodate the different needs and objectives of
Aboriginal governments, whether nation governments, public governments or
Aboriginal community of interest governments;

« strategies that are culturally based and relevant to the nation or community
served; and

» structures that take advantage of education and training programs offered by
Aboriginal-controlled educational institutions, including distance education
components, and that place a priority on creating a supportive environment for
Aboriginal students.

In addition to our recommendations for human resource development to
support self-government contained in chapters dealing with sector-specific
matters (for example, education, health, economic development), we make a
few additional observations and recommendations on training and education for
Aboriginal people working in the administration and management of Aboriginal
government, especially those with leadership and senior management and
administrative responsibilities.

At present, training opportunities for Aboriginal people in administration and
management tend to focus on developing skills for administrative support and
middle management. Aboriginal people are being trained to implement the
decisions of other governments and decision makers outside the Aboriginal
community. We see training for administrative and support positions as a
valuable component of Aboriginal government human resource strategies. We
draw particular attention, however, to the urgent need to train Aboriginal people
to assume senior management and administrative positions in Aboriginal
governments. Senior managers will need to be trained in such areas as
finance, policy and program design, planning and management. They will also
need the capacity to provide objective and sound advice to Aboriginal leaders
on these matters and on the law- and policy-making activities of government.



We believe special initiatives should be established immediately to increase the
number of persons qualified to assume senior management positions in
Aboriginal governments. Opportunities for training and education should be
created encompassing innovative education and accreditation techniques,
including distance education, on-the-job training, and co-operative and
internship arrangements.

Consideration should be given to locating these initiatives in Aboriginal or
mainstream post-secondary education institutions. These initiatives and
programs should offer opportunities for distance education and accreditation
and include periodic updating to support and refresh the skills of senior
managers in Aboriginal government.

We conclude that training opportunities of short duration should be made
available to Aboriginal leaders through education facilities controlled by
Aboriginal people. Leadership training and education initiatives should be
concerned with enhancing the interpretive, analytic and decision-making skills
of leaders, for example, in the areas of financial and personnel management, in
policy formulation and assessment, and in law making. They should be
extended to Aboriginal leaders in a way that ensures minimal disruption in the
exercise of leadership responsibilities. Initiatives to enhance leadership skills
might be offered through distance education technologies, through periodic
short sessions at designated educational institutions, or through on-site
workshops in Aboriginal communities on a contract basis with education
facilities. In accordance with our observations on the development of leadership
capacities that are culturally appropriate, these programs and initiatives should
reflect Aboriginal peoples’ customs and traditions of leadership and be
responsive to the unique demands and expectations placed on individual
leaders.

Recommendation
The Commission recommends that
2.3.37

To assist Aboriginal nations in developing their governance capacities, the
Aboriginal government transition centre promote, co-ordinate and fund, as
appropriate, in collaboration with associated education institutions initiatives
that



* promote and support excellence in Aboriginal management;
« reflect Aboriginal traditions; and

* enhance management sKills in areas central to Aboriginal government
activities and responsibilities.

Partnerships between Aboriginal and Canadian governments

In Volume 3, Chapter 5 we recommend, as part of an overall human resource
development strategy for self-government, that corporations and governments
extend to Aboriginal people opportunities for internships, co-operative work
placements and executive exchanges. Among other benefits, these initiatives
will contribute to the development of management and administrative expertise
and skills, applicable in the private and public sectors, through on-the-job
training. In addition we see considerable merit in formalizing a program to
facilitate co-operation and greater understanding among Aboriginal and non-
Aboriginal governments in Canada, at the same time contributing to the
development of the skills and capacities of Aboriginal government employees.

We commend the government of Canada for its initiative to begin such a
program in collaboration with the Assembly of Manitoba Chiefs. Under this
arrangement a number of Aboriginal administrators are being seconded for
training to federal departments, including central agencies, in Winnipeg and
Ottawa.

Recommendation
The Commission recommends that
2.3.38

A partnership program be established to twin Aboriginal governments with
Canadian governments of similar size and scope of operations. Under this
program, twinned Aboriginal and Canadian governments would share
information on management, administration, programs and other government
activities, enter into economic and other partnerships, and conduct personnel
and executive exchanges. The overall objective of the program would be to
establish a climate of mutual understanding and dialogue, and to give partners
the opportunity to learn from each other’s experience.



Establishing accountability systems for Aboriginal government

As described by many interveners at our public hearings, in briefs presented to
us and in our research, Aboriginal people have recognized that establishing
mechanisms for government accountability and responsibility must go hand-in-
hand with the autonomy that these governments will enjoy under self-
government and associated fiscal arrangements. Aboriginal governments must
be able to demonstrate to their citizens that they are exercising authority and
managing the collective wealth and assets of the nation and administrative
structures in a responsible and open manner.

Currently, Aboriginal governments and organizations are accountable mainly to
non-Aboriginal governments and agencies, such as the Department of Indian
Affairs and Northern Development (DIAND), that provide funding for their
activities. There is a widespread perception in some communities that their
leaders rule rather than lead their people, and that corruption and nepotism are
prevalent. Increasingly, Aboriginal people are challenging their leaders through
a variety of means, including legal suits brought against leaders by individual
members for alleged breaches of public duty. For First Nations people, this
situation is traced to the Indian Act system of governance and associated
administrative policies. Over the past 100 years the act has effectively
displaced, obscured or forced underground the traditional political structures
and associated checks and balances that Aboriginal peoples developed over

centuries to suit their societies and circumstances.271

At the level of administration, reporting systems and lines of accountability to
external agents such as DIAND are time-consuming and complex and divert
the energies of Aboriginal service providers away from delivery responsibilities.
These arrangements have created a situation where Aboriginal governments
are more responsive to external agencies than to community members.
Further, the development of the capacity for political accountability has been
stymied by the fact that key policy and program decisions are made by non-
Aboriginal officials and political leaders.

Dislodging administrative and related practices associated with the Indian Act
and similar forms of delegated governance will be an important element of
healing and capacity building for self-government. The transformation of
administrative regimes may be difficult, in part because many of the current
practices are familiar and have become ingrained in existing administrations. In
many cases, however, First Nations people have already begun to adapt Indian



Act practices to suit their unique circumstances, needs and preferences.272

Interveners before the Commission recognized that systems for accountable
and responsible government must be deeply embedded in the fundamental
structures of Aboriginal governments and must be consonant with the cultural
norms of the people. As stated in one brief:

Accountability must be carefully considered and assessed. Traditionally, there
were checks and balances that were functional and appropriate for the
Anishinabek. The leaders were servants to the people and upheld the values
that were inherent in the community. Accountability was not a goal or aim of the
system, rather it was embedded in the very make-up of the system.
Traditionally there existed an authentic consensual holistic approach to
governing. Consensus as a practical option for decision-making must be re-
instated by the Anishinabek.273

Checks and balances to promote accountability in government are present in
Aboriginal cultures and political traditions. Aboriginal peoples and cultures have
a rich tradition and a tremendous variety of practices and customs to draw
upon. In general, interveners expressed a desire to see their traditions at the
centre of responsible Aboriginal government. Given the significant and new
challenges facing contemporary Aboriginal governments, however, Aboriginal
peoples may wish to consider the inclusion of formalized accountability
mechanisms, including codified standards concerning ethical conduct and
conflict of interest.

Developing the internal capacities of their governments for political, financial
and administrative accountability should be an element in the constitution-
building activities of Aboriginal nations and in the implementation of their
governments. The essence of accountability is the responsibility of government
officials and government employees for their conduct while in public office or
otherwise in a position of authority. Citizens must be assured that government
is conducted by individuals who are beyond reproach and that public
administration is carried out by competent public servants.

Accountability falls into three broad categories: for political decisions, for the
administration of public affairs, and for the use of public funds. Elected and
appointed officials are formally responsible through clearly defined rules and
mechanisms. Accountability means that those dealing with or receiving
services from governments will be treated impartially, fairly and on the basis of
equality; that government decisions will not be influenced by private



considerations and will be carried out efficiently and economically; and that
public officials will not use public office for private gain. In short, the
constituency of people served rather than the office holder should benefit from
the discharge of public functions.

Accountability mechanisms normally include reporting requirements regarding
how government spends public funds, a code of ethics for public officials, and
conflict of interest guidelines and enforcement mechanisms. The goal of such
mechanisms, and of accountability regimes generally, is to maintain public
confidence in the integrity of government, to uphold high standards in public
service and to encourage the best people in the community to present
themselves for public office. In this sense, accountability is integrally linked with
other elements of governance, including leadership selection and decision-
making processes.

Accountability strategies for Aboriginal government may include both informal
and formal mechanisms. In terms of formal accountability, a variety of
mechanisms could be reflected in Aboriginal constitutions, laws and other
public authorities. With respect to accountability for the use and expenditure of
public funds, public authorities, including laws and administrative procedures
that govern financial management and reporting, can be developed by
Aboriginal governments. These may include structures and procedures for the
independent review and evaluation of all government activities, including the
expenditure and management of public finances.

There is wide experience in Canada with public accountability mechanisms that
Aboriginal peoples may wish to draw upon. For example, all jurisdictions in
Canada have legislation, policies or guidelines to ensure that the private and
personal interests of public officials are not inconsistent with the fulfilment of
public duties. These specify the types of behaviours or activities considered
unacceptable for a public official: among others, selling or purchasing of a
public office, influencing appointments, receiving compensation for services
rendered in respect of laws or contracts, disobeying laws, obstructing justice,
engaging in businesses or political activity that might conflict with official duties,
and failure to disclose information about a public official’s financial interests.
These laws also specify penalties, ranging from imprisonment, fines and
reprimands to suspension or removal of the official from public office.274

Tribal governments in the United States enjoy a high degree of internal
sovereignty in political affairs. Their experience may also be of interest and
relevance to Aboriginal peoples in Canada designing and implementing their



own systems for accountable and responsible government. For example, the
Navajo Nation has had an Ethics in Government Act since 1984, outlining
acceptable standards of conduct and restricted activities for public officials and
employees, as well as sanctions and penalties. The act requires public officials
annually to complete a form disclosing their financial and other interests. Such
disclosures, and the overall promotion and supervision of ethical conduct within
Navajo Nation government, are the responsibility of the ethics and rules
committee of the Navajo tribal council. This body enjoys quasi-judicial powers
in monitoring public officials and investigating and conducting hearings on
alleged contraventions of Navajo Nation ethics law.27°

More informal mechanisms of accountability, involving direct interaction among
government leaders, officials and citizens, might also be instituted to ensure
that Aboriginal governments, particularly nation-level structures, remain
connected with the people served.

Informal accountability strategies with a community education orientation could
encompass the following:

* regular public meetings and consultation processes on public matters;

« communication through newsletters, radio, television and cable broadcasting;

* regular community surveys and assessments to provide feedback on
government activities, priorities, initiatives, and so on;

« establishment of citizen advisory bodies for elders, youth and women, and in
key areas of government activity (for example, finance, employee selection and
review); and

* opportunities for direct interaction involving individual citizens, leaders and
officials, such as citizens’ question periods.

Recommendations
The Commission recommends that

2.3.39



Aboriginal governments develop and institute strategies for accountability and
responsibility in government to maintain integrity in government and public
confidence in Aboriginal government leaders, officials and administrations.

2.3.40

Aboriginal governments take the following steps to address accountability:
(a) Formalize codes of conduct for public officials.

(b) Establish conflict of interest laws, policies or guidelines.

(c) Establish independent structures or agencies responsible for upholding and
promoting the public interest and the integrity of Aboriginal governments.

(d) Establish informal accountability mechanisms to ensure widespread and
continuing understanding of Aboriginal government goals, priorities, procedures
and activities, administrative decision making and reporting systems.

2.3.41

To the extent deemed appropriate by the Aboriginal people concerned,
strategies for accountability and responsibility in Aboriginal government reflect
and build upon Aboriginal peoples’ own customs, traditions and values.

Data collection and information management

Improvements and adjustments will need to be made to Canada-wide statistical
and data-gathering systems to respond to and support emerging and new
forms of Aboriginal government. Ultimately, improvements in the structure and
activities of Statistics Canada, as they relate to Aboriginal people, and the
census, post-census and other surveys on Aboriginal people will be beneficial
to Aboriginal government planning activities as well as to the determination of
fiscal transfers to Aboriginal governments.

For Aboriginal people, knowing how political, demographic, social and
economic changes will affect their nations and having in place data collection
vehicles that provide a community and nation level aggregate picture will be
essential to Aboriginal government implementation and planning processes.
Having a reliable, valid and continuous statistical system, however, will require



the participation of all Aboriginal people and nations if the system is to have the
utility and credibility that users need.

Because of the evolving nature of Aboriginal societies, their government
structures, economies and social conditions, we believe that it is essential to
have a flexible survey vehicle or instrument to measure changing conditions
over time. A post-census survey provides the opportunity to reach a large
sample of the Aboriginal population, especially those living off-reserve in rural
and urban areas, and enables the type of in-depth analysis required for policy
development and for planning and evaluation of programs and services
affecting Aboriginal people — activities that increasingly will be the
responsibility of Aboriginal governments in the future. Statistics Canada might
wish to consult with national Aboriginal organizations on the range of off-
reserve communities to be included in a post-census survey.

With respect to the content of survey instruments, there is evidence that
Aboriginal people are increasingly describing themselves according to their
nation or tribal affiliation, instead of accepting the terms supplied in the survey
instrument. Although there has always been the opportunity for respondents to
write in an ethnic group not covered in the list of responses, an Aboriginal
person would have to write in his or her tribal or nation affiliation in the ‘other
ethnic group’ space, which is usually at the end of the ethnic group list. This
may discourage Aboriginal people from responding to the ethnic/cultural
question, since they are not an ‘ethnic group’. Other problems are posed for the
selection of sample populations for the post-census survey.

It has come to our attention that changes may be required in the geographic
coding system used by Statistics Canada in census and other survey
instruments to account for the establishment of new jurisdictions in which
Aboriginal governments operate, or areas in which these may emerge in public
or other government form. These areas include the Metis Settlements of
Alberta, mid-north communities with significant Aboriginal populations, and
Nunavut. The changes we recommend may assist Aboriginal people and local
groups in acquiring data from Statistics Canada more easily and at reduced
cost.

Recommendation
The Commission recommends that

2.3.42



Statistics Canada take the following steps to improve its data collection:

(a) continue its efforts to consult Aboriginal governments and organizations to
improve understanding of their data requirements;

(b) establish an external Aboriginal advisory committee, with adequate
representation from national Aboriginal organizations and other relevant
Aboriginal experts, to discuss

 Aboriginal statistical data requirements; and

* the design and implementation of surveys to gather data on Aboriginal people;
(c) continue the post-census survey on Aboriginal people and ensure that it
becomes a regular data-collection vehicle maintained by Statistics Canada;

(d) include appropriate questions in all future censuses to enable a post-census
survey of Aboriginal people to be conducted;

(e) in view of the large numbers of Aboriginal people living in non-reserve urban
and rural areas, extend sampling sizes off-reserve to permit the statistical
profiling of a larger number of communities than was possible in 1991;

(f) test questions that are acceptable to Aboriginal people and are more
appropriate to obtaining information relevant to the needs of emerging forms of
Aboriginal government;

(g) test a representative sample of Aboriginal people in post-census surveys;

(h) include the Metis Settlements of Alberta in standard geographic coding and
give each community the status of a census subdivision;

(i) review other communities in the mid-north, which are not Indian reserves or
Crown land settlements, to see whether they should have a special area flag on
the census database; and

(j) consider applying a specific nation identifier to Indian reserves and
settlements on the geographic files to allow data for these communities to be



aggregated by nation affiliation as well as allowing individuals to identify with
their nation affiliation.

We commend the federal government on its efforts to involve Aboriginal people
in conducting the 1991 census and post-census Aboriginal peoples survey.
Statistics Canada broke new ground in terms of its extensive consultation
efforts with Aboriginal groups. It established a number of agreements with First
Nations organizations in several provinces, resulting in Aboriginal people
assuming a meaningful role in conducting and supervising data-collection
operations. In those regions where such agreements were in place the data
collection phase proceeded smoothly.

Recommendation

The Commission recommends that
2.3.43

The federal government take the following action with respect to future
censuses:

(a) continue its policy of establishing bilateral agreements with representative
Aboriginal governments and their communities, as appropriate, for future
census and post-census survey operations;

(b) in light of the issues raised in this report and the need for detailed and
accurate information on Aboriginal peoples, the decision not to engage in a
post-census survey, in conjunction with the 1996 census, be reversed; and

(c) make special efforts to establish such agreements in those regions of
Canada where participation was low in the 1991 census.

The capacity of Aboriginal government to design, plan and manage a broad
range of government functions and operations in the future will be improved if
Aboriginal people have adequate information management skills and access to
appropriate technologies within their own government organizations.
Information management systems currently in place in Aboriginal communities
may be sufficient for administering limited local government responsibilities,
small service delivery institutions, societies and non-profit associations.
However, as Aboriginal governments assume significantly increased authority



and responsibility in areas such as citizenship, financial planning and
management, and new services sectors, the demand for data management
systems and related capacities will increase.

Aboriginal governments must have at their disposal the human resource skills,
technologies and equipment to assist them in meeting the challenges of
managing information in an Aboriginal government with confidence. Information
management systems in support of self-government should allow for controlled
access to confidential information, collection and analysis of information within
and across communities in a nation, pooling of information among multiple
Aboriginal nations, and maximum compatibility with Canada-wide statistics
gathered by Statistics Canada. A recommendation for an Aboriginal statistics
clearing house to serve these ends appears in Volume 3, Chapter 5.

Recommendation

The Commission recommends that
2.3.44

Governments provide for the implementation of information management
systems in support of self-government, which include

(a) financial support of technologies and equipment proportional to the scope of
an Aboriginal government’s operations; and

(b) training and skills development, including apprenticeships and executive
exchanges with Statistics Canada, to facilitate compatibility between Aboriginal
government systems and Statistics Canada.

4.3 The Structure of the Government of Canada for the
Conduct of Aboriginal Affairs

Implementation of our recommendations will require changes in the
organization of the government of Canada for the conduct of its responsibilities
related to Aboriginal affairs. Without seeking to

predetermine choices about implementation that will best be made by the
political leaders and officials directly involved, it is part of our responsibility to
consider the changes needed in the structure of the government of Canada as



a result of our recommendations. We propose what we believe to be the best
organization for the development and implementation of Aboriginal policy
through the cabinet system. By implication, we consider the future of the
Department of Indian Affairs and Northern Development.

An essential condition for change is the establishment of effective agencies
through which the federal government can fulfil the commitments called for in
our recommendations. If the last several decades have revealed anything
about federal administration in Aboriginal affairs, it is that no real change will
occur without agencies structured in such a way as to facilitate change, staffed
by committed people who can work unencumbered by conflicting policy
instructions.

We have already established that there are deep structural reasons for failures
in federal management of Aboriginal affairs. We addressed these at length in
Volume 1, and our recommendations relating to restructuring the relationship
and improving the social and economic circumstances of Aboriginal peoples
reflect our assessment of how to remedy the failure. The specific institutional
changes discussed here are necessary companions to our other
recommendations.

We begin our analysis with a review of the history of federal organization for the
conduct of Aboriginal affairs. An understanding of this history is important
because, despite many reorganizations and changes in philosophical direction,
other characteristics of the federal approach to managing Aboriginal affairs
have proven resistant to change over many decades. Some of these more
intransigent characteristics have prompted what are now conventional critiques
of DIAND and, more generally, the federal government’s performance.

Our proposals and recommendations are not based solely on the lessons of
history, however. There are a number of contemporary challenges associated
with reform of the status quo. To a considerable extent, these are shaped by
the current social and economic environment and by the realities of
organizational life within the government of Canada. We also develop our
recommendations on the basis of important principles for federal institutions,
such as the goal of transparency — public policies that are readily understood
by Aboriginal people and other segments of the attentive public, as well as
within the government of Canada. In summary, the approach we recommend to
reshape the federal government takes into account the lessons learned from
the past and the current environment, as well as the Commission’s
recommended direction for Aboriginal policy.



Lessons from history

The current state of federal organization for the development and
implementation of Aboriginal policy reflects historical conflicts and strains in
political and bureaucratic philosophy about Aboriginal issues. It also reflects the
fact that federal policy making has rarely taken a comprehensive approach to
Aboriginal affairs. Instead, the various departments with responsibilities for
matters of interest to Aboriginal peoples have developed policies and programs
independently of each other, and frequently only for specific groups of
Aboriginal people.276

Historically and today, the federal approach reveals an interplay among ideas
of federal custodianship, an emphasis on infrastructure development born of a
desire both to improve the objective conditions of Aboriginal people and to
permit the opening of lands and other developments in their traditional
territories; and an emphasis on micro-scale and ‘holistic’ community
development. More recently, we see an emphasis on political and
administrative devolution. This emerged first as an aspect of northern
development policy, beginning in the late 1960s; but it also underlies the
various federal self-government initiatives of recent years. Unfortunately, the
different organizing principles and philosophies for the conduct of Aboriginal
affairs have often competed with one another, both within DIAND and in the
federal government as a whole.

Reviews of DIAND and its predecessors reveal almost constant organizational
and policy flux. Until recently, critiques by Aboriginal people and others have,
however, been remarkably consistent.277 The conventional criticisms are as
follows.

DIAND operates under a legacy of colonialism and paternalism and is resistant
to change.

As the department charged with implementing the Indian Act, DIAND could
hardly have escaped this criticism. For at least 30 years, successive ministers
of Indian affairs have announced their intention to change the department’s
orientation and to create a new role for the department in promoting and
enabling the economic and political development of Aboriginal communities.
Whatever successes there have been in this area have come more slowly than
predicted and with less than wholehearted support from the department.278



DIAND’s performance in the federal policy arena is inadequate.

Departments with more focused functional responsibilities and budgets are
seen as being able to ‘walk over’ DIAND, at least in its policy role. Critical
departments include defence, health, natural resources (and its various
predecessors) and fisheries. In addition, over the years DIAND has been seen
as having insufficient capacity to bring its own policy initiatives to fruition
through the cabinet decision process.

The relative weakness of DIAND may seem odd, considering its large budget
and the minister’s ability to lever supplementary funds from the expenditure
budget.279 It is likely a result of the contradictory mandate, which has made the
department prone to protracted internal policy debates and has made it difficult
for the department to benefit from the efforts of its politically active and effective
constituency.280 That constituency is extremely diverse, including at various
times resource developers, status Indians, Inuit, and northern political leaders
with aspirations to provincehood, among others. At different times virtually all
members of this constituency have tried to circumvent DIAND to make claims
more directly on other ministers or on cabinet.

DIAND is evasive or negligent on the matter of meeting federal treaty and
claims obligations.

Federal policy on Aboriginal rights and title, as well as that with respect to
treaties and comprehensive claims, has been extremely inconsistent over
time.281 And if policy directions have vacillated dramatically, it is plain that
federal behaviour has been relatively consistent: the federal role has been to
deny the original spirit and intent of the treaties and to attempt to restrain any
expansion of federal responsibilities to all Aboriginal peoples in Canada. The
absence of any effective oversight mechanism, aside from the courts, has been
a matter of concern.282

The organizational challenge

Linking these perceptions and lessons from history with current reality, the
Commission faced three important challenges in developing a vision of federal
executive organization for Aboriginal affairs:

* Policy capacity: How can organizational capacity within the federal
government be enhanced to ensure that it will be possible to develop policy to



implement a restructured relationship?

* Implementation: What institutional arrangements will make it most likely that
major reforms will be implemented once policy has been developed?

* Current trends in government organization: How can these wide-ranging
proposals for structural and program reform be explained and defended in the
real world of government in the 1990s?

Policy capacity

Our recommendations related to the policy capacity of the federal government
suggest a number of imperatives.

First, there is a need to identify the policy initiatives that will start the process of
implementing the new relationship, in contrast to those that will sustain it.

Several of the Commission’s major recommendations are in the first category
— measures that will launch the process of developing a new relationship
between Aboriginal peoples and other Canadians. These include, for example,
the proposal for a royal proclamation to establish an appropriate context for
negotiations; the Aboriginal Nations Recognition and Government Act; the
decision to establish and support treaty commissions; and, for the prime
minister, the decision to reorganize the government to reflect the new
relationship and agenda for change, as recommended by the Commission.

For such initiatives, the leadership of the prime minister and the support of the
government — as well as the sustained effort of the prime minister’s office and
the Privy Council Office — will be required.

Second, recommendations must deal with the establishment of a federal policy
capacity related to the full range of its responsibilities for Aboriginal peoples.

The Commission has recommendations covering many functions, such as
health, education and economic development. The DIAND experience indicates
that a multi-functional unit faces major obstacles to effectiveness across the full
range of responsibilities. When many functions must be served by a single
department, it is difficult to develop sufficient depth of expertise in all areas.
Compounding this problem is the capacity of departments and agencies of
government that carry the lead responsibility for a particular function (for



example, human resources development or natural resources) to dominate
policy debates within government related to Aboriginal-focused initiatives or to
influence the situation of Aboriginal people, through their action or inaction.

Third, both the reputation and the reality of past federal practice suggests the
need for recommendation(s) for policy oversight and guidance other than
through the courts.

Implementation issues

Regardless of the substance of future federal policy, there are fundamental
organizational issues related to policy and program implementation.

What will the operational relationship be between Aboriginal governments and
the federal government?

This question may be particularly critical during the transition to self-
government. The federal government will still have responsibility for assisting
Aboriginal governments to build suitable capacity to manage their affairs. Over
the longer term, relations will continue, at the administrative level, between
Aboriginal governments and the federal government on matters such as policy
and program co-ordination and funding.

It is likely that both symbolic and practical considerations will induce Aboriginal
governments to seek a federal/Aboriginal government relationship that will be in
some respects analogous to that of federal and provincial governments. This
implies diffuse access to the various departments and agencies of the federal
government.283

For treaty nations and those with comprehensive claims, can organizational
improvements be made that will result in the more timely and effective
implementation of federal obligations?

Is an organization like DIAND the best means for fulfilling federal fiduciary and
operational obligations related to the Indian Act? This question becomes
particularly important when we recognize that some Aboriginal communities
may not want to depart from the act in the near future.

Current trends in government organization



The question of how best to organize for effective Aboriginal policy
development and implementation should be addressed in light of recent
experience and the current direction of reform in the machinery of government.

Two previous experiments with federal cabinet reorganization are worth noting,
both of which were ultimately abandoned. The first was the creation of a new
ministry of state, a potentially tempting device for reorganizing federal policy
responsibilities in Aboriginal affairs.284 A ministry of state unencumbered by
operational responsibilities may seem an appropriate instrument to usherin a
new era in which Aboriginal governments themselves control much of the
public expenditure in their own territories. Assessments of such ministries, such
as the former ministry of state for urban affairs and the ministry of state for
science and technology, suggest, however, that they have had very little claim
on the attention of departments with operating responsibilities and significant
budgets, or on cabinet.28% Some means of increasing a policy ministry’s clout
under these circumstances would seem advisable.

A second institutional approach to policy development emphasized cabinet
committees and the clustering of ministries into envelopes or other groupings.
This instrument, used on its own, is not promising. Bruce Doern’s work
suggests that the envelope system of the 1970s failed to capture the breadth of
the Aboriginal policy field, instead channelling all Aboriginal policy into the
social policy area.286

Establishing an Indian affairs department devoted to policy concerns and
reforming the expenditure process play a role in our recommendations, but
neither step is adequate on its own.

In considering institutional options, we have also taken into account more
recent trends in federal government organization, sparked to a considerable
degree by the imperatives of expenditure reduction, in particular,

* The creation of large, multifunctional departments, such as human resources
development, public works and government services, and Canadian heritage.
These very large departments were intended to enhance policy and program co-
ordination within the federal government by creating departments with
interconnected responsibilities, as well as to facilitate the process of reducing
the number of employees in the federal public service by combining similar
functions and responsibilities.



* A preoccupation with creating partnerships between the federal government
and other governments, non-governmental organizations and the private
sector. Partnerships are often seen to facilitate program delivery and to provide
a means for renewing the federal policy capacity. In popular terms, the federal
government would prefer to emphasize steering, not rowing.287

* Retention of some of the ‘businesslike’ functions of government but housing
them in more independent special operating agencies.

* An overwhelming preoccupation with reducing the apparent overall size of the
federal government.

In making our recommendations, we have not followed any one or all of these
trends blindly. It

is our best judgement, however, that our proposals for institutional reform tread
a reasonable if assertive middle path: they make sense in the existing climate
without necessarily following the loudest drummer. Most important, they
provide a sound organizational basis for moving ahead to implement the new
relationship and sustain federal momentum for developing the many policy and
program initiatives we recommend.

Finally, there are two important realities about the way government
bureaucracies operate that form the permanent backdrop for any of the
Commission’s institutional recommendations:

* Existing central agencies have persistent and strong interests in Aboriginal
policy. The departments of finance, justice and treasury board are particularly
important, as is the Privy Council Office.

» The Commission hopes to stimulate a lasting impetus for change, but must
recognize that this impetus will be met by significant natural ‘drags’ that will
slow or curtail implementation of the key recommendations.

Such countervailing forces include the absence of institutional capacity to do
everything at once or to do some things at all; preoccupation by the
government with other policy agendas; and conflicts among the different
institutional arms of the federal government about what should be given priority.
The last two factors indicate a need for a strong and focused capacity to
develop policy on Aboriginal affairs, as well as clearly assigned responsibility



for co-ordinating the different parts of the federal government that may be
charged with implementing the new relationship.

All of the considerations just reviewed argue for a careful and fundamental
reconsideration of the federal institutions through which the new relationship
could be realized. The organizational complexities, as well as the volatility of
Aboriginal affairs and the many costly episodes of confrontation and stalemate,
suggest that developing new institutions appropriate to bringing about
fundamental change is not a simple matter. When thinking about the various
possibilities for reform, we were guided by a number of principles that speak to
the public interest and to organizational needs.

Proposed principles

The following principles underlie our recommendations concerning federal
government organization. These are not intended as evaluation criteria; the fact
that some of them are seemingly contradictory would bedevil an effort to use
them in this way. They are complementary to the preceding analysis, to serve
as inuksuit, to assist in navigation.

 Simplicity: Organizational changes should be as straightforward as possible;
all other things being equal, where there is a choice of format or mechanism,
preference should be given to the simpler form.

» Transparency: The reasons for and content of recommendations must be
capable of being readily understood within the government of Canada, by
Aboriginal peoples and by other segments of the attentive Canadian public.

* Link between policy development and implementation: Experience suggests
that initiatives in which the ultimate doers create the policy and in which the
idea people share responsibility for implementation are most likely to be
successful. This principle implies rejection of ministry of state approaches, as
they have been conceived in the past, but requires consideration of how to
enhance policy development and implementation.

 Oversight: The general perception of unmet federal commitments requires
specific attention to oversight other than through the courts.

» Respect for difference: Policies and institutional arrangements must reflect
fundamental differences among Aboriginal peoples. This may imply



differentiation within a single federal organization or policy regime, or different
organizations or regimes.

Implications for the federal role
Our recommendations fall into three broad categories.

First are recommendations fundamental to restructuring the relationship
between the government of Canada and Aboriginal peoples. Two examples of
this type are the recommendation to form the foundation of the new relationship
through a royal proclamation and companion legislation; and the development
of new institutions through which better policies will be developed and
sustained, as in the restructuring of the federal government and the
establishment of the treaty commissions and the Aboriginal Lands and Treaties
Tribunal.

These initiatives will be necessary to launch the process of building the new
relationship. They will require prime ministerial leadership, the full commitment
of the cabinet, and sustained and ingenious support from the key central
agencies of the cabinet, the Privy Council Office and the prime minister’s office.

Second, several key recommendations will require federal executive attention
over a longer period. These recommendations are essential to complete
implementation of the new relationship but are not symbolically or legally
essential to the launching of a new relationship. They imply the need for a
federal capacity for

* sectoral policy reviews, in such areas as education, health and healing, and
housing; and

* reviews of the federal fiscal framework as it relates to fiscal arrangements
between Canada and Aboriginal governments and funding levels for continuing
federal programs and new institutions and arrangements.288

Finally, there is an important third category of recommendations that support or
improve measures already mandated by legislation (most often, the Indian Act).
These activities are

* implementation — the conclusion of new comprehensive claims and self-
government arrangements under the approaches recommended by the



Commission, together with the requirement that the federal government live up
to the terms of existing agreements and initiatives (recent examples of which
are the agreement to establish Nunavut and the Nunavut land claim
agreement, as well as the Manitoba initiative and the 1995 federal policy guide
on Aboriginal self-government), suggests a need for enhanced capacity within
the federal government to implement such agreements; and

* reformed servicing — for communities that decide that, for the immediate
future, they want to retain a relationship with the federal government under the
Indian Act and established administrative practices for governance and
community servicing. The Commission’s recommendations on remedial reform,
perhaps most particularly in Volume 3, point to improvements in federal
practice that should be made, even in the Indian Act context.

These activities suggest that the federal government needs the following
institutional capabilities:

* a capability to negotiate new treaty arrangements, self-government accords
and claims agreements;

* a capacity to develop and review policy;

* a capacity to service and deliver programs to communities operating under
the terms of the Indian Act;

* a capacity to facilitate and implement new policies and relationships. This
implies specialized expertise, in areas such as education, health, and economic
development, to implement policy and program changes resulting from federal
policy reviews and new agreements with Aboriginal peoples and their
governments. It also includes the capacity to get funds and other forms of
support out to Aboriginal governments, Aboriginal agencies and organizations
established jointly by Canada and Aboriginal peoples (and perhaps provinces),
consistent with any federal commitments for such support;

* a capacity to develop and establish alternative dispute resolution
mechanisms, such as the lands and treaties tribunal; and

« a centralized executive oversight capability, within the cabinet structure, to
ensure that the practices of departments and agencies throughout the federal
government conform to federal policy.



The proposed organizational structure

Lessons from the past, the current context and the challenges posed by the
Commission’s recommendations require a federal government with the
capacity to develop and implement the new relationship while continuing to
meet federal obligations. The federal organizational structure must also have
the capacity to conduct intergovernmental relations with provincial and
territorial governments, encouraging co-ordinated and constructive initiatives at
all levels of government. The federal government’s organization must have
these capabilities while avoiding some of the institutional conflicts of interest
and other difficulties associated with past arrangements.

The key elements of this new approach are reflected in our recommendations
on

* the leadership initiative of the prime minister;
* the overall structure of the federal cabinet;
* the role of the Privy Council Office;

* the establishment of a new department of Aboriginal relations, under a
minister of Aboriginal relations; and

* the establishment of a new Indian and Inuit services department to meet
continuing federal obligations to Indian communities and Inuit, until transition to
self-government.

The cabinet structure

The proposed cabinet structure reflects the important lessons from past
government organizations, the different requirements for centralized and more
decentralized executive action, and the realities of the operational milieu for
implementing the Commission’s recommendations. Figure 3.2 indicates five
central elements of our proposed approach.

1. Responsibility for beginning and sustaining renewal in the conduct of
Aboriginal affairs lies with the prime minister.

The prime minister would, as a matter of course, carry out this role in



consultation with cabinet and supported by the branch of the Privy Council
Office (PCO) that deals with machinery of government. This latter group will
have responsibility for guiding the federal role in relation to any independent
tribunals and bipartite or tripartite organizations that might be established. For
example, appointments to the Aboriginal Lands and Treaties Tribunal would be
made through the PCO by cabinet.

More generally, as discussed later, PCO will support the prime minister and
cabinet as a new cabinet committee on Aboriginal relations conducts its work.

The pivotal role of the prime minister is not restricted to initiating institutional
reform or launching federal support for independent tribunals and bipartite and
tripartite organizations. At the most fundamental level, it falls to the prime
minister to launch and nurture the renewed Aboriginal/Crown relationship,
through a vehicle such as a royal proclamation and its companion legislation.
We discussed our recommendation for a royal proclamation in Chapter 2 of this

volume.

FIGURE 3.2
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2. A new senior ministerial portfolio, the minister of Aboriginal relations, and a
new department of Aboriginal relations are established.

Created to guide all federal actions associated with developing and



implementing the new federal/Aboriginal relationship, this new department
would combine policy and intergovernmental responsibilities with responsibility
for the overall fiscal framework and federal spending related to Aboriginal
affairs. We have tried to build on the experience of the federal government with
other attempts at institutional change. Specifically, we have concluded that
there is a need for a minister with real power to oversee policy development
throughout the federal government, to lead the federal intergovernmental
relationship with Aboriginal governments and with provinces and territories on
Aboriginal affairs, and to make sure that federal policies and other
commitments reflecting the new relationship between Canada and Aboriginal
peoples are implemented by federal departments and agencies.

Previous efforts have failed, both in the conduct of Aboriginal affairs and in
federal efforts to co-ordinate initiatives related to such diverse fields as urban
affairs and science and technology policy. In the latter instance, ministries of
state lacked the real policy levers, most importantly the financial levers, to do
their job. From the mid-1970s until its abandonment in 1984, the envelope
system attempted to link policy development and spending decisions across
policy fields. It failed, however, to provide adequate emphasis on Aboriginal
matters or to reflect the breadth of Aboriginal issues. Aboriginal issues were
collapsed under the rubric of social policy, both at the department level
(through the ministry of state for social development) and in its mirror cabinet
committee on social development. We also reviewed the history of the
administration of the Indian Act and concluded that DIAND does not provide the
appropriate structure or environment for the task ahead.

Conventional criticisms of DIAND support this conclusion.289 One may take
issue with these criticisms. The fact remains, however, that the perceptions are
widely shared, and the criticisms are supported by the Commission’s own
research. We believe the legacy of DIAND’s corporate history since its
establishment has contributed to two somewhat contradictory tendencies:
internal resistance to change and a reluctance to ‘expose’ the department as it
relates to obligations under historical treaties or more contemporary claims
agreements and, in the most recent period, a tendency to move relatively
quickly on policy initiatives without adequate consultation with those affected,
raising questions about whether adequate attention has been paid to their
implications. We do not think either tendency will contribute to the development
of a sound foundation within the government of Canada for the new relationship
we envision.

The practical effect of the proposed innovation would be that the new minister



would oversee Aboriginal policy and program development across the
departments and agencies of the federal government. The minister would have
the authority to ensure that new initiatives and continuing activities reflect the
spirit and intent of the new relationship. To a significant degree, this would
occur by virtue of the minister’s authority to allocate funds from the federal
government’s expenditures on Aboriginal issues and operations across the
government. The minister would also have the authority, by virtue of a
monitoring role, to withdraw or withhold funds should federal commitments be
unmet by other federal departments and agencies or by initiatives contrary to
the spirit and intent of the new relationship being proposed.

It is important to note that the minister of Aboriginal relations would carry out
fiscal responsibilities within the overall federal fiscal framework established by
the minister of finance. We expect, however, that the minister of Aboriginal
relations would engage with the minister of finance in vigorous negotiations
about the overall fiscal framework. As Figure 3.2 indicates, within the context of
the fiscal framework of the federal budget, the minister of Aboriginal relations
would have the lead

responsibility for managing the fiscal envelope related to Aboriginal affairs. This
includes negotiating and concluding financial arrangements associated with
comprehensive and specific claims, treaties and self-government accords;
developing the foundational federal/Aboriginal relationship related to Aboriginal
government finance; allocating funding to other federal departments with line
responsibility for meeting federal obligations and implementing initiatives; and
funding the various arm’s-length agencies the Commission recommends to
facilitate the new relationship.

One of the principal responsibilities of the minister would be the conduct of the
recognition and self-government process under the Aboriginal Nations
Recognition and Government Act and the negotiation of renewed and new
treaties with Aboriginal nations, to be undertaken through the Crown treaty
office in the department of Aboriginal relations. Of equal importance will be a
capacity to monitor the Crown’s implementation of its treaty and other
undertakings as well as its fiduciary obligations to Aboriginal nations. This
responsibility should be discharged by a Crown implementation office within the
department.

This new senior minister would not have direct responsibility for service
delivery. Our next two recommendations address the principles and
practicalities related to service delivery and implementation of new federal



commitments.

3. Responsibility for direct implementation of new federal initiatives relating to
Aboriginal people should be assigned to the relevant line departments and
agencies of the federal government.

In every instance, the work of the line departments would be subject to
monitoring by the minister for Aboriginal relations. As appropriate, line
departments and agencies would also be involved in functional policy reviews
(with respect to housing or economic development, for example) as
recommended by the Commission. This is consistent with the government’s
current effort to enhance the co-ordination of initiatives by establishing
ministries that work across broad policy fields. It is also consistent with the
characteristics of a real government-to-government relationship between
Aboriginal governments and the federal government. As already indicated, the
minister of Aboriginal relations would have the lead role in co-ordinating policy
reviews, overseeing implementation through its funding responsibilities, and
broadly monitoring implementation. This arrangement speaks to our principle of
linking policy development to implementation.

4. Another minister, the minister for Indian and Inuit services, would head a
new Indian and Inuit services department and be responsible for delivery of the
government’s remaining obligations to status Indians, Inuit and reserve
communities under the Indian Act.

In keeping with the increasing self-reliance of all Aboriginal peoples and
communities, we see the role of this minister and department as secondary to
that of the minister of Aboriginal relations. There are two important
manifestations of this. First, the minister for Indian and Inuit services would
probably combine this responsibility with another portfolio. Second, the
principle that the minister of Aboriginal relations controls the purse strings for
federal activities related to Aboriginal peoples and is responsible for monitoring
would apply to the relationship with the minister of Indian and Inuit services, in
the same manner as with other ministers overseeing departments with line
responsibilities for particular Aboriginal issues.

The Department of Indian and Inuit Services would have no policy role in the
transition to self-government. Its establishment is intended to reflect the fact
that many First Nations and Inuit communities will choose to live under existing
legislation while reconstructing their nations.290 In some cases, the federal
government, through this department, will be involved with such communities in



overseeing the construction of housing and other forms of infrastructure. For
Inuit, who are rapidly developing public government institutions that will
eventually be capable of assuming all governmental responsibilities, there may
still be some federal obligation — such as in the area of post-secondary
education — that would be administered by the Indian and Inuit services
department, at least in the interim. For Métis people, federal initiatives of an
interim nature, such as the administration of scholarship funds, would also,
prior to the negotiation of a full treaty relationship, be administered by this
department.

The needs of nations, bands and communities for effective support and service
delivery should not be overshadowed by the important initiatives we foresee in
terms of fundamental policy. Although the Inuit and Indian services department
would have no policy role, it would be expected to develop and implement the
best practices possible for the support of Indian peoples and Inuit and of
communities using its services. It should not just be a bastion of the past.

Establishing this department alongside the department of Aboriginal relations is
intended to differentiate the context in which the remnants of the old
relationship are administered from the fundamentally new relationship
associated with the Commission’s recommendations. As peoples and
communities move to embrace the new relationship, their connection with this
department will wither away, to the point where it will be redundant.

5. There should be a permanent cabinet committee on Aboriginal relations,
chaired by the minister of Aboriginal relations.

We have already emphasized the central role of cabinet in supporting the prime
minister’s role in renewing the fundamentals of the relationship between
Canada and Aboriginal peoples. We believe there are two continuing aspects
of the collective responsibility of cabinet that suggest the need for a permanent
cabinet committee dedicated specifically to Aboriginal relations.

First, cabinet will have to approve many new policy initiatives. These are of
several types, including new mandates for the renewal and negotiation of
treaties, claims and self-government accords; policy recommendations
regarding transition from the Indian Act; and policy recommendations resulting
from the various sectoral reviews we have recommended. The importance and
volume of this work suggests the need for a cabinet committee to provide
knowledgeable guidance to the full cabinet.



Second, cabinet colleagues will have to support the minister of Aboriginal
relations as he or she initiates the various reviews and reforms that require
interdepartmental/agency co-ordination. There will be a natural tendency for
competing agendas to erode the momentum of Aboriginal policy development.
Establishment of a focal point for collective responsibility and leadership within
cabinet should help sustain co-operation, while it will also signal this purpose to
federal officials, Aboriginal peoples and the attentive public.

Membership on the committee should reflect the fact that the federal/Aboriginal
relationship is diverse and that this committee is not simply dealing with a
particular aspect of social policy. We have seen the pitfalls of this latter
approach in our review of the past.

It is important that the minister of Aboriginal relations chair the committee.
There are a number of reasons for this. First, holding the chair will reinforce the
new minister’s senior status within cabinet and should provide extra leverage in
obtaining the support of colleagues. Second, chairing this committee will create
strong links between the minister of Aboriginal relations and the Privy Council
Office. In addition to overseeing the structure of government, PCO also
performs the crucial function of supporting the work of cabinet and its
committees. Each cabinet committee has a dedicated secretariat within PCO,
which provides guidance to the process of moving business through cabinet. In
the thick of cabinet agenda making, it is not uncommon for PCO to exert a
strong influence as gatekeeper, controlling what does and does not move
forward. As the chair of the cabinet committee on Aboriginal relations, the new
minister would be informed promptly and first hand, from a central-agency
perspective, on how Aboriginal matters were progressing. This would increase
the minister’s ability to move issues through cabinet.

Finally, we foresee that there will be occasions when Aboriginal nations or
peoples will meet with cabinet as the collective representative of the Crown. In
the period before full treaty/nation government, these meetings would be with
existing national Aboriginal organizations. These would not be cabinet
meetings in the legal sense. Neither, however, would they be ‘cap in hand’
sessions, held so that Aboriginal peoples can make requests of cabinet.
Instead, we see these meetings as a manifestation of the principle that
Aboriginal governments and the government of Canada have common needs
and interests that require joint planning and initiatives at the highest level.291
Again, the practicalities of government business suggest that such meetings
will be held in a more timely fashion if there are designated representatives of
cabinet who generally attend. Chairing this group would confirm the stature of



the minister as the senior cabinet member dedicated to Aboriginal issues.
Existence of the committee itself would mean that such meetings could involve
knowledgeable substantive discussions, as well as have a ceremonial and
symbolic character.

Portfolio of the minister of Aboriginal relations

Figure 3.3 illustrates a proposed structure for the ministry of Aboriginal
relations. It is intended to highlight the responsibilities assigned to the portfolio
and to avoid the conflict of interest problem associated with combining
negotiation and implementation responsibilities within the same departmental
structure, as has been the case mostly recently with DIAND. The ministerial
structure sketched in Figure 3.3 reflects the concept that a single minister is
crucial to knit all the pieces of the new relationship together, while being able to
provide specific and clear direction to officials responsible for policy, negotiation
and implementation.

Initially, there are two main functions associated with fulfilling the minister’s
responsibilities: development of new federal policies associated with Aboriginal
affairs and negotiation/engagement related to treaties, Aboriginal claims and
self-government accords. Results of the sectoral and fiscal policy reviews
recommended by the Commission should feed into discussions of treaties,
claims and self-government accords. The need for a good link between the two
suggests the wisdom of combining them in a single ministry.

Nonetheless, distinctions between the roles of policy development and
negotiation are very real. The former implies the need for consultation with
Aboriginal peoples, within the federal government and with provincial/territorial
governments. These consultations will be oriented to developing federal
policies that reflect the spirit of the new relationship and what the federal
government thinks it can realistically accomplish, given fiscal and other
constraints. The negotiation role involves continuous and intense engagement
with Aboriginal nations and their governments. Although the negotiating
atmosphere may be constructive, there will almost inevitably be differences in
perspective that will cause the relationship to have its ups and downs. We think
it is necessary to achieve the appropriate connections and distinctions between
the policy and negotiation roles within the ministry itself. Specifically, we
suggest that responsibility for the policy component of the ministry’s role be
vested in the deputy minister. This will be carried out through the work of three
branches of the department: the policy branch, the Aboriginal finance branch
and the transition branch. The specific functions of each of these are as



follows.

Policy branch

 conducting sectoral policy reviews
 implementing and funding sectoral initiatives
* providing advice on the negotiating mandate

* overseeing intergovernmental relations with respect to policy review and
initiatives Aboriginal finance branch

* developing a fiscal framework

« continuing fiscal analysis

» providing advice on managing the fiscal envelope

* liaison with department of finance and treasury board secretariat

+ conducting research and development on the fiscal framework of negotiations
Transition branch

« facilitating treaties/claims/accords
* implementing recognition policy
* overseeing Indian Act transition

* managing intergovernmental relations regarding transition
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Responsibility for actual negotiations would be vested in another senior official
holding associate deputy minister rank. This person’s title would be Chief
Crown Negotiator, Crown Treaty Office; as head of the Crown Treaty office the
official would be responsible for negotiation of treaties, claims and self-
government accords.

The chief Crown negotiator would be expected to work closely with the deputy
and take direction from specific negotiation mandates given by cabinet and
resulting from the work of the transition, Aboriginal finance, and policy branches
of the department.

Both the deputy minister and the associate deputy minister would have
significant contact with the minister of Aboriginal relations, as befits their
important roles and the need for the minister to ensure that the policy
development and negotiation functions are moving in concert.

The minister of Aboriginal relations would also be responsible for overseeing
implementation of federal obligations under treaties, claims and self-
government accords; for overseeing the actual transition from the /ndian Act,
and for supervising the implementation of new federal policies and programs in
specific sectors, such as housing and health, that result from the various policy
reviews we have recommended. This is the crucial oversight function



associated with the new ministerial mandate. We foresee this occurring in two
ways.

First, the minister’s control of the fiscal envelope will result in effective leverage
to induce action by other federal departments and agencies. We have already
discussed the innovative and important nature of this aspect of our proposal.

In addition, we propose that the new department contain a distinct Crown
implementation office. It would be responsible for oversight review of federal
obligations relating to treaties, claims and self-government accords, the Indian
Act transition, sectoral initiatives and the Crown’s fiduciary obligations to
Aboriginal nations. This office would perform comprehensive assessments of
federal activities and prepare timely reports for the minister, cabinet and
Parliament (perhaps through a standing parliamentary committee). In part, its
role would be similar to that of a comprehensive auditor. We have chosen,
however, not to isolate this office from the new ministry structure, as is
frequently the case with such functions. Instead, we suggest that it be included
in the responsibilities of the deputy minister to make maximum use of its
potential to provide early warning signals to the department’s other branches
and to the minister.

Our proposals and the North

We have not referred extensively to the implications of our executive proposals
for the northern mandate now associated with DIAND. This is because we see
that mandate, as it relates to the North, being assumed by the territorial
governments as they evolve. The varying approaches to self-government
envisioned by Aboriginal peoples in the North, including nation-based
government and public government, can be further developed and
accommodated through the executive structure we propose.

Conclusion

No institutional change will sustain the long-term fundamental political objective
of reforming the relationship between the Aboriginal peoples of Canada and
their fellow citizens, or even between Aboriginal nations and the Canadian
political system. The institutional changes are necessary, but not sufficient in
themselves. Also required is the sustained effort of individuals in many key
positions of power and influence, and their ability to keep their attention on
these longer-term goals.



We have highlighted the responsibility of the prime minister and cabinet to
provide leadership, creativity and practical direction. We have lodged
considerable responsibility for breaking new ground in our proposal for an
unusually powerful federal minister of Aboriginal relations. The new minister’s
authority would come from the power of the purse, from the formal
responsibility to oversee the entire range of federal behaviour with respect to
Aboriginal peoples, and from the freedom from dealing directly with service
delivery issues. This minister will be charged with making the ideals of the royal
proclamation, the treaties and the other political accords a reality.

An essential complement to executive leadership will be the commitment of
public servants charged with realizing the new relationship and the new
agenda. With fresh institutions and a new mandate to work toward a more just
relationship, we hope that appropriate attention will be paid to having the right
skills and the right people in place within the new departments of Aboriginal
relations and Indian and Inuit services. For example, we think that negotiators
in the office of chief negotiator should be senior officials with excellent
negotiating skills and a demonstrated capacity to arrive at successful outcomes
despite difficult circumstances, rather than people with a long history in the
Department of Indian Affairs and Northern Development. Negotiators will also
need a detailed mandate with sufficient breadth and authority to provide a real
chance of attaining far-reaching agreements. The chief negotiator will need
direct access to the minister, and through the minister to cabinet, to enable
speedy decisions when required. We see the changes we propose as providing
an opportunity for retaining the services of a significant number of Aboriginal
people.

There is also a need to sensitize people through the federal government to the
essence of the new relationship and to promote genuine commitment to the
work ahead. To a considerable degree, we see this happening through
leadership by example on the part of the political executive. This would involve
an early announcement of the royal proclamation and a legislative agenda. We
think that the new executive structure we propose will promote this.

Development and implementation of the new executive structure and fulfilment
of the mandate we propose will occur over time. For example, development of
new negotiating mandates related to treaties, claims and self-government
accords should logically precede full staffing of the office of the chief negotiator
and the commencement of full-scale negotiations. We sincerely hope, however,
that unnecessary delays in implementation will be avoided. We think that our
proposals related to the executive structure and to implementation of the new



relationship are sufficiently consistent with trends in government organization
that they can move ahead. For example, our proposals for the executive
structure do not increase the total number of federal ministers. They are also
consistent with the evolving government-to-government relationship between
Aboriginal and territorial governments and Canada.

Finally, we think that these proposals can be implemented expeditiously.
Precedent indicates that decisions about the structure of cabinet are initiated at
the sole discretion of the prime minister. The mandate and organization of the
Department of Aboriginal Relations and the Department of Indian and Inuit
Services can be implemented initially by order in council.

The policy work that we foresee for the minister of Aboriginal relations and
other federal departments and agencies need not derive its authority from any
specific legislation, such as the Indian Act. Indeed, current government
initiatives related to Aboriginal self-government are based on the federal
government’s broad constitutional responsibilities, not on the specific provisions
of the Indian Act.

Ultimately, there will be a need for legislative change. This can be done
retroactive to establishment of the new structure, as was the case with the
major reorganization of the federal government undertaken in 1993. There is
also a long list of federal legislation, on matters ranging from natural resources
to health to employment, that may require modification in light of the new
government organization and future policies related to Aboriginal peoples. This
will be increasingly so as the new relationship takes hold. These legislative
changes are no different in content or complexity from those in other federal
policy fields undertaken in the past.

Recommendations
The Commission recommends that
2.3.45

The government of Canada present legislation to abolish the Department of
Indian Affairs and Northern Development and to replace it by two new
departments: a Department of Aboriginal Relations and a Department of Indian
and Inuit Services.



2.3.46

The prime minister appoint in a new senior cabinet position a minister of
Aboriginal relations, to be responsible for

« guiding all federal actions associated with fully developing and implementing
the new federal/Aboriginal relationship, which forms the core of this
Commission’s recommendations;

» allocating funds from the federal government’s total Aboriginal expenditures
across the government; and

* the activity of the chief Crown negotiator responsible for the negotiation of
treaties, claims and self-government accords.

2.3.47
The prime minister appoint a new minister of Indian and Inuit services to

« act under the fiscal and policy guidance of the minister of Aboriginal relations;
and

* be responsible for delivery of the government’s remaining obligations to status
Indians and reserve communities under the Indian Act as well as to Inuit.

2.3.48

The prime minister establish a new permanent cabinet committee on Aboriginal
relations that

* is chaired by the minister of Aboriginal relations;

* is cabinet’s working forum to deliberate on its collective responsibilities for
Aboriginal matters; and

« takes the lead for cabinet in joint planning initiatives with Aboriginal nations
and their governments.

2.3.49



The government of Canada make a major effort to hire qualified Aboriginal staff
to play central roles in

* the two new departments;

« other federal departments with specific policy or program responsibilities
affecting Aboriginal people; and

* the central agencies of government.

2.3.50

The government of Canada implement these changes within a year of the
publication of this report. Complying with this deadline sends a clear signal that
the government of Canada not only intends to reform its fundamental
relationship with Aboriginal peoples but is taking the first practical steps to do
SO.

4.4 Representation in the Institutions of Canadian
Federalism

We have focused our attention so far on implementing Aboriginal self-
government as one of three orders of government. As we suggested, this is the
area of governance in which the Commission can make the greatest
contribution. We recognize that federalism has two main pillars: self-rule and
shared rule. Much of what we have written has been on the topic of Aboriginal
self-rule. We turn now to the second component — how Aboriginal people can
share in the governing of Canada.

A key component in the design of federal systems is how people are
represented in federal institutions and processes. People can be represented
directly in institutions and processes through elected or appointed
representatives (as people are represented indirectly in the House of Commons
and the Senate), or people can be represented indirectly through their
governments, be they federal, provincial, territorial or Aboriginal (which we refer
to as intergovernmental relations). What concerns us is how Aboriginal people
can participate directly and more fully in the decision-making processes of
Canadian institutions of government.

We wish to make two initial points. First, Canadian political institutions often



lack legitimacy in the eyes of Aboriginal people. Many have noted that
Aboriginal peoples were not involved in designing the Canadian state or in
fashioning its institutions and processes. Second, there are good reasons to
question the capacity of Canadian political institutions to represent Aboriginal
people. Until recently, Aboriginal people were systematically denied
participation in the Canadian electoral process, and only a handful of Aboriginal
people have sat in Parliament since Confederation.

Representation in Parliament

To date, Aboriginal people have been prevented from playing an active role in
sharing the governing of Canada; they have not been adequately represented
in the federal structures of government. The Royal Commission on Electoral
Reform and Party Financing, in its 1991 report, explored the reasons for this
sorry state of affairs in some detail.292 In the period before Confederation it was
widely assumed that Aboriginal people were simply inferior or were to be
excluded on grounds of their lack of ‘civilization’ and that they had to become
assimilated before they could enjoy the benefits of citizenship.

Before the movement to universal suffrage, most Aboriginal people failed to
meet the property ownership qualifications for voting. Although only men were
eligible to vote at that time, these qualifications were made legally inapplicable
to reserve-based Indian men. Then, from 1920 to 1960, the ground for
exclusion appeared to reflect the belief that Indian people enjoying certain
types of tax exemption should have no representation in the House of
Commons.

With a few exceptions, everyone covered by the Indian Act was technically
denied the franchise until 1920, and then very few could vote until 1960, when
the franchise was extended to all Indian persons. Inuit were legislatively barred
from voting from 1934 to 1950 and rarely enumerated for federal elections until
the early 1960s. Inuit and the Innu of Labrador, like other citizens, received the
right to vote in 1949 when Newfoundland joined Confederation. Métis and
Indian people of the north-west faced criminal charges under the Indian Act if
they met in public assembly in the decade following the Riel rebellion,
effectively curtailing their political right of association. Although Métis people
have been entitled to vote since Confederation on the basis that they are
provincial residents, they have also faced problems of enumeration and had
limited opportunities for exercising their franchise.293

Finally, Aboriginal people themselves have resisted participating in Canadian



institutions of government. Since Aboriginal people played no role in the design
of Canadian government institutions or the Confederation agreement, many
see these as ‘settler’ institutions. In some cases, treaty nations view their
relationship with Canada as one of nation-to-nation only, and they want their
relationship mediated by their own governments and leaders through their
treaties — not by another institution. In other cases, Aboriginal people think that
they should have their own distinct institutions, leaving Parliament to non-
Aboriginal people. This lack of participation by Aboriginal people in Canadian
institutions has been a growing problem in Canadian federalism and
undermines the legitimacy of our system of government.

The extent of under-representation of Aboriginal people in Canadian governing
institutions is startling. Since Confederation, almost 11,000 members of
Parliament have been elected to the House of Commons. Of these, only 13
members have self-identified as Aboriginal people.294 The record for the
Senate is not much better, at one per cent of all senators appointed since
Confederation. This is far from proportional to the Aboriginal population of
Canada.

Two major initiatives in recent years have addressed the issue of Aboriginal
representation in Canadian governing institutions — the report of the Royal
Commission on Electoral Reform and Party Financing, and the Charlottetown
Accord. In its final report, the Royal Commission on Electoral Reform and Party
Financing advocated an innovative model that would see the creation of up to
eight Aboriginal electoral districts in the House of Commons.295 These districts
would be created only if a sufficient number of Aboriginal people registered to
vote in the designated district. The proposal guarantees a process for
establishing these electoral districts rather than simply guaranteeing seats for
Aboriginal people. The decision about whether they wish to have this type of
representation would then rest with Aboriginal people.

The approach taken was limited by a decision not to make a recommendation
that would trigger the general amending formula of the constitution, as a
proposal for proportional representation by province and territory would do. The
Aboriginal electoral districts proposal would simply require the consent of the
House of Commons and the Senate.

A special enumeration of potential Aboriginal electors would be conducted, with
a test for ‘aboriginality’ and a related dispute resolution procedure. An
Aboriginal person would choose to vote in either the general electoral district or
the Aboriginal one. A variant of this approach has been in use in New Zealand



since 1867, with four seats set aside in the Parliament for Maori, the
Indigenous people of New Zealand.296

The Charlottetown Accord of 1992 dealt only briefly with the representation of
Aboriginal peoples in the House of Commons, proposing that the matter should
be pursued by Parliament, in consultation with representatives of the Aboriginal
peoples of Canada, after it received the final report of the House of Commons
committee studying the recommendations of the Royal Commission on
Electoral Reform and Party Financing.297 The accord had much more to say
about the representation of Aboriginal people in the Senate. It proposed
guaranteed representation in the Senate for Aboriginal peoples. Aboriginal
Senate seats would be additional to provincial and territorial seats, rather than
drawing away from current allocations. The accord suggested that Aboriginal
senators would have the same roles and powers as other senators, as well as
the possibility that a double majority would be required to approve certain
matters affecting Aboriginal people. These issues and other details relating to
the number of Aboriginal senators, the distribution of Senate seats, and the
method of selecting Aboriginal senators were to be the subject of further
discussion.298

It is clearly in the interests of all Canadians that Aboriginal peoples be
represented more adequately and participate more fully in the institutions of
Canadian federalism. This will help to build the moral and political legitimacy of
such institutions in the eyes of Aboriginal people.

However, we are concerned that efforts to reform the Senate and the House of
Commons may not be compatible with the foundations for a renewed
relationship built upon the inherent right of Aboriginal self-government and
nation-to-nation governmental relations. Three orders of government imply the
existence of representative institutions that provide for some degree of majority
control, not minority or supplementary status.

An Aboriginal parliament as a first step toward a House of First Peoples

A third chamber of Parliament would be a logical extension of three orders of
government. A separate chamber, the Senate, was designed to represent the
interests of Canada’s regions and provinces (although in practice it has been
less than successful). It follows that Aboriginal nations should also have distinct
representation in Parliament, which could take the form of a third chamber
established alongside the existing House of Commons and Senate. This third
house would provide a means for the Aboriginal peoples of Canada to share in



governing the country, while at the same time acknowledging the distinct
interests, cultures and values of Aboriginal peoples. It would give Aboriginal
people a permanent voice in processes of national decision making, in what
might be called ‘shared-rule decisions’. The idea of a third chamber is a
relatively new one, first proposed during the Canada round of constitutional
negotiations that led to the Charlottetown Accord. See Appendix 3B for a
summary of the proposal by the Native Council of Canada (now the Congress
of Aboriginal Peoples) for a House of First Peoples.

A third chamber representing Aboriginal nations would address a number of
problems. It would provide an institutional link whereby Aboriginal peoples’
concerns could be voiced in a formal and organized way in the decision-making
process of the Parliament of Canada. The third chamber approach would also
avoid conflict with provincial and territorial governments, all of which — in the
Charlottetown Accord — saw the Senate as representing primarily regional and
provincial interests. A third chamber would be freed from accommodating the
regional and provincial interests of the Senate.

If a third chamber is to be established, it should have real power. By this, we
mean the power to initiate legislation and to require a majority vote on matters
crucial to the lives of Aboriginal peoples. This legislation would be referred to
the House of Commons for mandatory debate and voting. We recognize that, to
accomplish this objective, the constitution would have to be amended. To move
immediately in this area, we suggest a staged approach, which would not
require a constitutional amendment initially. While full implementation will await
a constitutional amendment and the rebuilding of Aboriginal nations, the
government of Canada can act now, in terms of public policy and legislation, by
enacting an Aboriginal Parliament Act.

Although the idea of an Aboriginal parliament is new to Canada, such
institutions do exist in other countries. The first Aboriginal parliaments were
established in northern Europe. There is much to be learned from the
experience of the Saami parliaments of Scandinavia.29 The Saami (or Lapps)
are the indigenous people of what was formerly called Lapland (now
Saamiland), whose traditional territories are now divided among Sweden,
Norway, Finland and Russia. There are approximately 75,000 Saami dispersed
across these countries.300 The Saami Codicil of 1751, an addendum to a treaty
between Sweden and what was then Denmark-Norway, recognized some of
the Aboriginal rights of the Saami, including the customary law of the Saami
(with exclusive jurisdiction of Saami courts over Saami disputes), the
acknowledgement of a Saami Nation, and the free movement of Saami



reindeer herders.

The Saami parliament in Norway — the Sagmediggi — was created following
the passage of the Saami Act by the Norwegian assembly in 1987. The
legislation also recognized the Saami as a distinct people entitled to particular
rights in such fields as culture, language and social life. There are 13 Saami
constituencies, each of which returns three members. Eligible voters are
enrolled on a Saami electoral register. To be eligible, voters must identify as a
Saami and declare Saami as their mother tongue or have a parent or
grandparent who does. The powers of the Sagmediggi are very limited,
however. It is to be consulted on appropriate matters, and it is to bring matters
before public authorities and private institutions.

The Finnish Saami parliament, established in the early 1970s and officially
called the Delegation for Saami Affairs, has 20 elected members. Of these, 12
are elected from four Saami constituencies, and two each from four Saami
locals. Neither the Norwegian nor the Finnish Saami institutions have legislative
functions. In this sense, the use of the term ‘parliaments’ is misleading.

Simply put, the Saami parliaments lack clout. Nor were the Saami people
adequately involved in the design of these institutions. These are not inherent
flaws in the concept of an Aboriginal parliament, however. Aboriginal
parliaments can have real power, and Aboriginal peoples can be fully involved,
if not primarily responsible, for the structure and processes of such institutions.

Several other problems of adaptation present themselves. For example, unlike
Finland and Norway, Canada has a federal system of government. Also, unlike
the Saami, who are a relatively homogeneous people, Aboriginal peoples in
Canada — Indian, Inuit and Métis — are diverse in language, culture and

geography.
Recommendations
The Commission recommends that

2.3.51

The federal government, following extensive consultations with Aboriginal
peoples, establish an Aboriginal parliament whose main function is to provide
advice to the House of Commons and the Senate on legislation and



constitutional matters relating to Aboriginal peoples.
2.3.52
The Aboriginal parliament be developed in the following manner:

(a) the federal government, in partnership with representatives of national
Aboriginal peoples’ organizations, first establish a consultation process to
develop an Aboriginal parliament; major decisions respecting the design,
structure and functions of the Aboriginal parliament would rest with the
Aboriginal peoples’ representatives; and

(b) following agreement among the parties, legislation be introduced in the
Parliament of Canada before the next federal election, pursuant to section
91(24) of the Constitution Act, 1867, to create an Aboriginal parliament.

Although we do not wish to circumscribe the role of an Aboriginal parliament,
we suggest that it should provide advice to the House of Commons and the
Senate in the following matters:

Legislation

* legislation relating to matters pertaining to section 91(24) of the constitution
(“Indians, and Lands reserved for the Indians”);

* legislation relating to Aboriginal self-government, treaties and lands;

* legislation of general application, but whose subject matter would directly
affect Aboriginal peoples in relation to their identity, language, tradition, culture,
land, water and environment; and

* legislation flowing from the recommendations of this Commission.
Constitutional matters relating to Aboriginal peoples

* Sections 25 and 35 of the constitution (shielding certain Aboriginal and treaty
rights from a construction of the Canadian Charter of Rights and Freedoms that
would abrogate or derogate from them and recognizing and affirming Aboriginal
and treaty rights, including, we believe, the inherent right of Aboriginal self-
government);



« other rights and freedoms that pertain to the Aboriginal peoples of Canada.
Review and oversight
* reports from treaty commissions;

* the proposed royal proclamation, the proposed ministry of Aboriginal relations,
and the proposed Aboriginal Lands and Treaties Tribunal,

* Aboriginal self-government and land claims agreements; and
» monitoring of the implementation of Aboriginal self-government.
Fact finding and investigation

« Aboriginal parliamentarians could sit on joint committees of the House of
Commons and the Senate on specific issues, such as justice and solicitor
general and the standing committee on Aboriginal affairs.

» An Aboriginal parliament could receive references from the House of
Commons or the Senate for investigation and have the power to hold hearings.
This would enable an Aboriginal perspective to be brought to bear on possible
legislative initiatives while they are still at an early stage. A similar role has
been played in the past with respect to law reform commissions. For this
reason, we think that the Aboriginal parliament should have a research branch
to assist its members to fulfil this and other functions.

As the preceding list implies, an Aboriginal parliament should have the option of
reviewing all legislation coming before the Parliament of Canada. This would
permit a careful clause-by-clause assessment of proposed legislation from the
perspective of Aboriginal peoples’ representatives. It would also be helpful for
the Aboriginal parliament to meet with the minister of Aboriginal relations on a
regular basis, and at least twice per year.

This brings us to the question of how Aboriginal peoples are to be represented
in an Aboriginal parliament. Here, we find the proposal of the Congress of
Aboriginal Peoples instructive: base the representation on the nation or
peoples. Each nation or people would have its own representative, yielding an
Aboriginal parliament of between 75 and 100 seats, according to the proposal.



Larger Aboriginal nations or peoples, such as the Cree, Ojibwa, Mi'’kmaq,
Dene, Inuit, and Métis — or confederacies of nations such as the lroquois
Confederacy and the Blackfoot Confederacy — might have more than one
representative. Addressing representation in this way would have the added
advantage of reinforcing what we consider to be a fundamental value of the
new relationship between Aboriginal and non-Aboriginal people — that it is a
nation-to-nation relationship within Canada. The issue of what constitutes an
Aboriginal nation would be resolved by applying the proposed recognition

policy.

While the fully developed and constitutionally entrenched House of First
Peoples would eventually have representatives of up to 60 to 80 Aboriginal
nations, we suggest that it would be wise to start with a smaller number of
representatives for the Aboriginal parliament. Based on the work of the Royal
Commission on Electoral Reform and Party Financing, it might be appropriate
to begin, as an interim step, by allocating seats by province and territory. The
Aboriginal parliament could begin with two Aboriginal constituencies per
province and territory, with more populous regions receiving additional seats.
For example, for each 50,000 people who identify as Aboriginal persons, an
additional seat could be added. Roughly speaking, this would give Ontario
three additional seats; British Columbia, Alberta, Manitoba and Saskatchewan
two additional seats; and Quebec one additional seat, for a total of 36 seats in
the initial Aboriginal parliament. As nations rebuild themselves, representation
in the Aboriginal parliament would shift from representation by province to
representation by nation.

Recommendation

The Commission recommends that

2.3.53

(a) Aboriginal parliamentarians be elected by their nations or peoples; and

(b) elections for the Aboriginal parliament take place at the same time as
federal government elections to encourage Aboriginal people to participate and
to add legitimacy to the process.

Several reasons led us to this recommendation. The first is that an appointed
parliament, like the present Senate, lacks legitimacy in the eyes of many
Canadians. Second, it would be more difficult to claim that an Aboriginal



parliament did not truly represent the Aboriginal peoples of Canada if its
members were elected. Aboriginal parliamentarians would serve the same
terms, typically from four to five years, as federal members of Parliament.

It would be necessary to have a roll or list of voters, and this would entail the
enumeration of Aboriginal Canadians. An enumeration of Aboriginal voters
would help to ensure that the process is fair and that the parliamentarians are
representative.

Recommendation
The Commission recommends that
2.3.54

The enumeration of Aboriginal voters take place during the general
enumeration for the next federal election.

Conclusion

The creation of an Aboriginal parliament would not be a substitute for self-
government by Aboriginal nations. Rather, it is an additional institution for
enhancing the representation of Aboriginal peoples within Canadian federalism.
The design of the institution, however, must provide for more than symbolic
representation. At the centre of our proposal for an Aboriginal parliament is the
principle that the renewed relationship between Canada and Aboriginal peoples
is a nation-to-nation relationship that supports the inherent right of Aboriginal
self-government. The proposed powers and responsibilities of an Aboriginal
parliament reflect this principle and provide the basis for an effective role for
Aboriginal nations in the decision-making processes of the Parliament of
Canada.
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