Appendix 5A: General Sources of Métis Rights”

The sources of Métis rights are diverse. While some are shared with all
Aboriginal peoples, others are Métis-specific. Some rights are common to
all Métis people, others attach to particular Métis groups. Many grow from
Aboriginal roots, but some are of more recent origin. Some are widely
accepted, others are controversial. Some are legal in nature, others are
moral or political. The general sources of rights applicable to all Métis
people are examined briefly here. Sources specific to the Métis Nation are
dealt with in Appendices 5B and 5C. The present discussion of general
sources begins with those that relate to legal rights, considered in roughly
chronological order, and concludes with moral and political sources.
Categories often overlap, and the lines between them sometimes blur. The
gulf between legal and moral or political sources is crossed by several
bridges.

It is hoped that this preliminary examination of general sources will facilitate
an understanding of the more detailed discussions of particular rights in
Appendices 5B and 5C. While those discussions focus on rights that are
Métis-specific, it is important to appreciate the relationship between those
rights and the entitlements that Métis people share with the other Aboriginal
peoples of Canada. Therefore, although a full analysis of the rights of all
Aboriginal peoples would not be appropriate here, the general principles
involved are reviewed briefly as a backdrop to an overview of Métis rights.

1. Legal Sources

Legal systems are human constructs, shaped by politically organized
societies to serve their particular ends. They have no application beyond
the societies for which they were designed or to which they have been
extended. The common law of England does not apply to France, for
example, and the civil law of France does not apply to England or to
countries that inherited English law (although Quebec’s civil law is rooted in
Quebec’s French inheritance). A threshold question to be answered before
launching a discussion of legal rights applicable to Métis and other
Aboriginal peoples, therefore, is whether the legal system in question is
European-based or Aboriginally based.



For purposes of this discussion, the viewpoint is that of Canada’s formal
European-rooted legal structure. This approach is not intended to deny the
existence of an Aboriginal legal order independent of the European-based
order or to suggest that one is superior to the other. It is simply a
recognition of the fact that ‘legality’ is an empty notion outside the context of
a specific legal system and an indication that the European-rooted legal
context has been chosen as the basis for this particular analysis. That
choice was dictated by the fact that the Royal Commission on Aboriginal
Peoples was created under and is subject to the governmental structure of
Canada (which has European origins), of which legal systems are but a
part. The Commission’s recommendations will also be implemented in the
setting of that governmental and legal system.

The argument is sometimes made that even from the perspective of Euro-
Canadian legal systems, non-Aboriginal governments did not acquire the
right to assert legislative control over Aboriginal people in some parts of
what is now Canada until well after they began purporting to do so.! The
basis for this argument is the principle that legal sovereignty over a territory
cannot be acquired by mere assertion; the claim must be supported by
‘effective occupation’ of the territory. As to those parts of North America
included in the Hudson’s Bay Company (HBC) charter of 1670, by which
Charles Il of England ceded the entire Hudson Bay drainage area (known
as Rupert’s Land) to the company, the argument contends that the
company never exerted ‘effective control’.

Those who hold that view claim that neither French and British control over
eastern Rupert’s Land nor the Hudson’s Bay Company’s fur trade
operations and occupation of trading posts in western Rupert’s Land
amounted to sufficient effective occupation to displace Aboriginal control (at
least not beyond the immediate environs of trading posts and non-
Aboriginal settlements). Thus, they conclude that early English and
Canadian legislation that purported to affect Aboriginal peoples in the area
covered by the HBC charter was not legally valid. They acknowledge that
effective control was established in later years, but they argue that this was
not until after significant post-Confederation legislation had been enacted. If
they are right, it means, for example, that the Dominion Lands Act of the
1870s, which had a major impact on Métis people in the northwest, was a
nullity. This is so, they say, because Canada’s claim to jurisdiction over
Rupert’s Land was founded on the transfer of Rupert’'s Land in 1869 from



the company to the British Crown and subsequently to the Canadian
government. If the Hudson’s Bay Company did not possess Rupert’s Land
in the first place, there was nothing to transfer to Britain or Canada.

There are some difficulties with that thesis. It may well overestimate the
degree of control needed to establish effective occupation for legal
purposes and underestimate the degree of control actually exercised in
Rupert’s Land. The effect of Lord Selkirk’s colonizing efforts at Red River
and of his 1817 treaty with Indian nations of the area deserves to be
considered, for example, as does the significance of the Canada
Jurisdiction Act, 1803, a statute setting out juridical arrangements for

Rupert’s Land.?

Assuming, however, that the historical analysis of these critics is correct, it
does not alter the foregoing conclusions about the current state of the law
concerning Aboriginal legal rights. This is so because of a legal principle
known as the de facto doctrine, according to which acts done and rights
acquired in good-faith reliance upon laws generally thought to be valid at
the time will not be nullified by subsequent discovery that the laws in
question were unconstitutional.3 Legal rights will, therefore, be analyzed on
the assumption that the Euro-Canadian legal system was fully applicable
from the first.

The fact that the following legal analysis is based on the formal Euro-
Canadian legal system is subject, however, to two very important
qualifications. One is that Canadian law itself recognizes and incorporates
Aboriginal rights.4 The other is that not all rights are legal rights. The moral
and political rights of the Métis peoples, which may well outweigh legal
rights in certain respects, are considered at the conclusion of the legal
analysis.

1.1 The Starting Point: Aboriginal Rights

Most legal rights of Métis peoples are rooted, directly or indirectly, in
Aboriginal rights.® Since 1982, the strongest legal basis for making that
connection to Aboriginal rights is section 35(1) of the Constitution Act,
1982, which states that “the existing Aboriginal and treaty rights of the
Aboriginal peoples of Canada are hereby recognized and affirmed”, and
section 35(2) of the same instrument, which defines Aboriginal peoples to



include “the Indian, Inuit and Métis peoples of Canada”. It is important to
understand, however, that section 35 does not grant Aboriginal rights in
itself. Aboriginal rights existed before the 1982 constitution. They predate
the existence of Canada, in fact, having their origins in the earliest
indigenous societies of North America. As Chief Justice Dickson said on
behalf of the Supreme Court of Canada in Guerin v. The Queen, Aboriginal
rights are legal rights “derived from the Indian’s historic occupation and

possession of their tribal lands”.6

Because the rights recognized and affirmed by section 35 are described as
‘existing”, their extent is determined in part by the state of Aboriginal rights
immediately before April 1982, when section 35(1) came into effect. The
following analysis of Aboriginal rights begins with an examination of the
extent to which they were embodied in principles of law inherited by
Canada from the United Kingdom. We go on to consider the impact of
Indian treaties and of legislation and constitutional provisions.

Aboriginal rights in general

Aboriginal rights are legal rights. The common law, which applies to all
parts of Canada in matters relating to the Crown and its obligations,
recognizes unextinguished Aboriginal rights as giving rise to enforceable
legal obligations. The Supreme Court of Canada has so held in several

rulings.”

This means, for example, that Aboriginal title to unsurrendered land (a right
of occupancy that can be sold to no one except the Crown) is a common
law right. The right to hunt, trap and fish, as well as to exploit natural
resources in other ways, is another aspect of Aboriginal rights. Extending
well beyond land and resources rights is the freedom to participate in and
perpetuate Aboriginal cultures in all of their many aspects. One of the most
fundamental of Aboriginal rights is the inherent right of self-government,
described in our constitutional discussion paper, Partners in
Confederation.8 All peoples of the world have the right to create their own
governmental arrangements, and at the point of first contact with
Europeans, the Aboriginal peoples of North America were politically
organized and effectively governed.

It must be understood, however, that although Aboriginal rights, including



the right of Aboriginal self-government, were legally recognized, they were
never considered to be either absolute or perpetual legal rights. They could
be surrendered or modified by treaty, and they could be altered or
abolished by statute. Extinguishment by statute was legally possible
because it was always assumed by common law that the paramount
government, with control over everybody, Aboriginal people and Europeans
alike, was the one that derived its ultimate legal authority from the
Parliament of England. As Chief Justice Dickson explained in R. v.
Sparrow, the Supreme Court’s celebrated first decision on section 35,
“there was from the outset never any doubt that sovereignty and legislative
power, and indeed the underlying title, to such lands vested in the Crown”.%
By Crown, he was undoubtedly referring to all organs of British government,
including Parliament, where legislative matters were concerned.

Commentators have condemned the lack of ethical legitimacy of this
approach, as well as the specious natural law reasoning by which early
scholarly apologists of colonialism attempted to justify its morality. Some
have even questioned its legality.10 It seems unlikely, however, that
Canadian courts will ever abandon this view as the historical foundation of
their approach to Aboriginal legal rights.

However, as explained in Partners in Confederation, Aboriginal rights that
were not fully extinguished before 1982, including the right of self-
government, are no longer subject to being overridden by statute. Since the
entrenchment of existing Aboriginal rights in section 35(1) of the
Constitution Act, 1982, the only way to limit them is by agreement, by
constitutional amendment, or by the limited legislative regulatory powers
referred to in the Sparrow decision.

An important question, about which opinion is far from unanimous,
concerns the extent to which the Aboriginal rights recognized and affirmed
by section 35 are to be defined by history. The Canadian constitution has
long been held by the highest judicial authorities to be a ‘living tree’,
capable of growth over time.11 This has led some to speculate that section
35, enacted in 1982, may have grafted onto the living tree a new kind of
Aboriginal rights appropriate for the contemporary circumstances of
Aboriginal peoples in Canada. They suggest that the word ‘existing’ in
section 35 should be construed as referring to rights suitable for conditions
in 1982 and the future, rather than for times gone by. If so, we would not



need an historical analysis to show whether ancient rights have been
extinguished, the only question being whether those rights are appropriate
according to the contemporary values of Canadian society. While it is
difficult to believe that Canadian courts will accept this approach
completely, some of its elements assist an understanding of the
constitutional guarantee of existing Aboriginal rights in section 35.

History cannot be ignored altogether. Aboriginality is an historical notion.
The word itself derives from the Latin for ‘from the beginning’. Although the
word ‘existing’ in section 35 undoubtedly places the focus on contemporary
circumstances, it must be remembered that it is only existing Aboriginal
rights of Canada’s Aboriginal peoples that are constitutionally recognized
and affirmed, not every right they may hold. What evidence there is
concerning the purpose of inserting the word existing in section 35 late in
the drafting process suggests that it was intended to reassure provincial
politicians, some of whom were reluctant to entrench the rights of Aboriginal
peoples, that no new rights would be created and that rights previously

extinguished would remain extinguished.12

On the other hand, the law does not require the rights of Aboriginal peoples
to be locked forever in the grip of history’s dead hand. Some early
authorities did, it is true, take a ‘frozen rights’ approach to Aboriginal
entitlements. There was, for example, a 1979 trial-level decision of the
Federal Court of Canada, Baker Lake v. Minister of Indian Affairs, in which,
while ruling that Inuit of the Baker Lake area of the Northwest Territories
held unextinguished Aboriginal title to the area, Justice Mahoney stated that
those who assert Aboriginal titte must prove, among other things, that the
claimants and their ancestors were members of an organized society that
occupied the specific territory claimed, to the exclusion of other organized
societies, before sovereignty was asserted by the Crown. Moreover, he
said, the common law “can give effect only to those incidents
of...enjoyment [of land] that were, themselves, given effect to by the
[Aboriginal] regime that prevailed before”.13 Brian Slattery’s widely
respected study of Aboriginal rights in Canada takes issue with this frozen
rights approach, pointing out that it “forces Aboriginal title into a mould
familiar to English law, while disregarding the factors peculiar to its origins”,
and the Supreme Court of Canada eventually approved of his position,
concluding: “Clearly, then, an approval to the constitutional guarantee
embodied in section 35(1) which would incorporate ‘frozen rights’ must be



rejected”.14 It is probably necessary for a group claiming Aboriginal title to
show possession for “a substantial period”, which Slattery explains as being
sufficient to establish “an enduring relationship with the lands in question”
and to “defeat the claims of previous native possessors and to resist
newcomers”.1S As to the precise time required, however, he takes a flexible
approach:

The requisite length of time depends on the circumstances, but in most
cases a period of twenty to fifty years would seem adequate. Time is less
important for its own sake than for what it says about the nature of the
group’s relationship with the land and the overall merits of their claim.16

All that needs to be established is sufficient prior occupation to remove any
doubt about the genuineness and intended permanence of possession by
the claimants’ Aboriginal ancestors.

In short, contemporary Aboriginal rights are nourished by both historical and
modern factors. In attempting to understand the interaction of past and
present, it may be helpful to note that section 35 applies the adjective
‘Aboriginal’ to two different nouns: rights and peoples. The interplay of
historical and contemporary elements is probably different in those two
contexts.

Identifying the Aboriginal peoples to whom the guarantees of section 35
belong may call for a more contemporary approach than determining the
content of Aboriginal rights. Since constitutional guarantees exist for the
benefit of present and future Canadians, not for those who have passed
from the scene, it makes sense that the groups that constitute Canada’s
Aboriginal peoples should be groups with which today’s Aboriginal peoples
identify. If a new community of Aboriginal persons springs up somewhere,
or an old one reorganizes, it is the new grouping upon whose membership
the Aboriginal rights should devolve. As Catherine Bell has observed,

traditional and contemporary cultures, customs and lifestyles become more
important when defining entitlement to, and the content of, aboriginal rights
rather than being determinative of whether a group is ‘aboriginal.’1”

It is unlikely that even the judge who decided the Baker Lake case would
disagree with that assessment. He stated:



While the existence of an organized society is a prerequisite to the
existence of an aboriginal title, there appears no valid reason to demand
proof of the existence of a society more elaborately structured than is
necessary to demonstrate that there existed among the aborigines a
recognition of the claimed rights, sufficiently defined to permit their
recognition by the common law upon its advent in the territory.18

He added: “That their society has materially changed in recent years is of
no relevance”.19

History does have one important role in identifying Aboriginal peoples.
Before a group can claim to be an Aboriginal people, it must be able to
establish that it is composed, at least predominantly, of persons with
Aboriginal ancestry (whether genetic or determined by marriage or
adoption), in the sense that some of their forebears were living in North
America before Europeans arrived. Beyond that requirement, it is probable
that the term Aboriginal peoples in section 35 will be interpreted in a
modern manner.

When we turn to the meaning of existing Aboriginal rights in section 35, the
picture is somewhat more complex. History must play a larger role here
because it is only ‘existing’ rights that are recognized and affirmed by
section 35. If the Aboriginal rights of some Aboriginal peoples were
extinguished, in whole or in part, by legitimate extinguishment mechanisms
(discussed below), that extinguishment must be recognized for legal
purposes, and history must be consulted to determine both its legitimacy
and its extent.

History also places some broad limits on the nature of rights that can be
claimed by particular peoples. It is only the Aboriginal rights of Aboriginal
peoples that are protected by section 35, so rights that were not, as a
general category, exercised by a people in pre-contact times would not be
covered. To take an obvious example, no Aboriginal people could claim an
Aboriginal right to form limited liability corporations, since no such entities
existed in pre-contact Aboriginal societies. Nor could they claim an
Aboriginal right to exemption from income tax. Probably, for the same
reason, even some forms of resource exploitation would be excluded (such
as diversion of a major river crossing the territory of an Aboriginal people if



the result would be to interfere substantially with navigation or inflict
massive deprivations on downstream users).

It is important to understand, however, that this historical restriction does
not freeze Aboriginal rights in the precise shape they had before contact.
As Brian Slattery has rightly said,

[A]boriginal land rights are not confined to “traditional” uses of land. The
doctrine of aboriginal title attributes to a native group a sphere of autonomy,
whereby it can determine freely how to use its lands. Its decisions may be
influenced, of course, by “traditional” notions, but the stronger influence in
the end will likely be current needs and attitudes. For most native groups,

land use is a matter of survival not nostalgia.20

Old rights and practices take new forms in modern times. Dog sleds are
replaced by snowmobiles; Inuit art expands to embrace new media;
Aboriginal religious practices are modified by new influences and changing
circumstances; resource exploitation grows from hunting, fishing and
trapping to include logging, mining, petroleum extraction and hydroelectric
generation; education moves on from the training by parents and
storytelling by elders to formal schooling at many levels. In all these
respects and the many others that make up Aboriginal rights, it is important
to understand that it is the contemporary versions of Aboriginal peoples’
ancient prerogatives that are preserved by section 35.

Métis Aboriginal rights

Crucial to much of the discussion that follows is the question of whether
Métis people are entitled to exercise existing Aboriginal rights. It can
confidently be concluded that they are. The evidence from which that
conclusion flows is plentiful and persuasive.

Historically, Métis people were closely linked to other Aboriginal peoples.
Although the first progeny of Aboriginal mothers and European fathers were
genetically both Aboriginal and European, for the most part they followed
an Aboriginal lifestyle. Predominant kinship ties also tended to be with the
Aboriginal community. In unions between Aboriginal women and Scottish
employees of the Hudson’s Bay Company, the husbands had a common
tendency to treat their ‘country families’ as temporary, to be left behind



when they retired to Scotland.21 The French-Indian families tended to
greater permanence, and their lifestyle, at least initially, was closer to
Aboriginal patterns than to European ones.

Subsequently, distinctive Métis social patterns of predominantly Aboriginal
character evolved in some areas, although not all persons of mixed
Aboriginal and European ancestry chose to follow them. Some opted for
European ways; others preferred to embrace Indian ways. Métis culture had
developed most fully on the prairies, and the situation by the late nineteenth
century was described by Alexander Morris thus:

The Half-breeds in the territories are of three classes — 1st, those who, as
at St. Laurent, near Prince Albert, the Qu’Appelle Lakes and Edmonton,
have their farms and homes; 2nd, those who are entirely identified with the
Indians, living with them and speaking their language; 3rd, those who do
not farm, but live after the habits of the Indians, by the pursuit of the buffalo
and the chase.?2

Alexander Morris anticipated the complete assimilation of the first and
second groups into the European and Aboriginal communities respectively.
As for the third group, whom he styled “Métis”,23 he suggested that
although they should not be “brought under the treaties”, land should be
assigned to them and assistance should be provided to them. Other
evidence of acceptance that Métis persons could avail themselves of Indian
status if they chose to do so is found in documents relating to early western
treaties, such as the report of W.M. Simpson concerning Treaty 1:

During the payment of the several bands, it was found that in some, and
most notably in the Indian settlement and Broken Head River Band, a
number of those residing among the Indians, and calling themselves
Indians, are in reality half-breeds, and entitled to share in the land grant
under the provisions of the Manitoba Act. | was most particular, therefore, in
causing it to be explained, generally and to individuals, that any person now
electing to be classed with Indians, and receiving the Indian pay and
gratuity, would, | believed, thereby forfeit his or her right to another grant as
a half-breed; and in all cases where it was known that a man was a half-
breed, the matter, as it affected himself and his children, was explained to
him, and the choice given him to characterize himself. A very few only
decided upon taking their grants as half-breeds. The explanation of this



apparent sacrifice is found in the fact that the mass of these persons have
lived all their lives on the Indian reserves (so called), and would rather
receive such benefits as may accrue to them under the Indian treaty, than

wait the realization of any value in their half-breed grant.24
Evidence is also found in the transcript of negotiations leading to Treaty 3:

CHIEF — | should not feel happy if | was not to mess with some of my
children that are around me — those children that we call the Half-breed
those that have been born of our women of Indian blood. We wish that they
should be counted with us, and have their share of what you have
promised. We wish you to accept our demands. It is the Half-breeds that
are actually living amongst us — those that are married to our women.
GOVERNOR — | am sent here to treat with the Indians. In Red River,
where | came from, and where there is a great body of Half-breeds, they
must be either white or Indian. If Indians, they get treaty money; if the Half-
breeds call themselves white, they get land. All | can do is to refer the
matter to the Government at Ottawa, and to recommend what you wish to
be granted.2°

The significance of these observations to the present discussion is
threefold:

» They indicate that Métis people were recognized, even at that relatively
late date, as being entitled to assert Indian status (and thus entitled to
Aboriginal rights).

» They show that the operative method of classifying persons for that
purpose at the time was self-identification, regulated, presumably, by
community confirmation.

» They confirm that Métis rights had not yet been brought under the treaties.

Until recently, the strongest legal evidence that Métis people were entitled
to lay claim to Aboriginal rights, even after a distinctive Métis nation had
evolved, was section 31 of the Manitoba Act, 1870, a statute of the
Parliament of Canada that was subsequently accorded constitutional status
by the Constitution Act, 1871:



And whereas it is expedient, towards the extinguishment of the Indian Title
to the lands in the Province, to appropriate a portion of ungranted lands, to
the extent of 1,400,000 acres thereof, for the benefit of the families of the
half-breed [“Métis” in the French version] residents, it is hereby enacted that
[such lands be selected and granted to the children of half-breed heads of
families residing in the Province at the time the lands were transferred to

Canada].26 [emphasis added]

Section 31 will require extensive analysis later. In the present context, its
importance lies in the fact that it includes an acknowledgement by both
Canadian and British parliaments that the people of the Métis Nation were
entitled to share Indian title to the land and, it seems clear by implication, all
other elements of Aboriginal rights. Further acknowledgement of the
existence of Métis Aboriginal rights is found in subsequent legislation, such
as the federal Dominion Lands Act, 1879, which referred in section 125(e)
to Indian title and its extinguishment by grants to Métis people living outside
Manitoba on 15 July 1870.

The most recent and conclusive evidence that Aboriginal rights can be
exercised by Métis peoples is section 35(2) of the Constitution Act, 1982,
which explicitly includes the Métis among the Aboriginal peoples whose
existing Aboriginal rights are recognized and affirmed by section 35(1). The
constitution of Canada, of which that provision is part, is the supreme law of
Canada (as stated in section 52(1) of the same act). Stronger legal
confirmation than that would be difficult to imagine.

As to the relationship of Métis to First Nation and Inuit Aboriginal rights,
there appear to be two fundamentally different views. The first traces Métis
rights to the ancient rights of the peoples from whom Métis peoples derive
their Aboriginal ancestry. From that point of view, these rights are older than
Métis peoples themselves. The other view is that Métis Aboriginal rights
were not derived from those of the ancestral Aboriginal nations but sprang
into existence when the Métis themselves were born as a distinct people.2”

The first approach is more consistent with the meaning of the word
Aboriginal: from the beginning. It is also supported by some of the historical
evidence referred to above, such as the linkage of Métis to Indian title in the
Manitoba Act, 1870; the Dominion Lands Act; and the revelation in the
documents concerning the early western treaties that Métis people who



chose to do so were permitted (and presumably considered entitled) to
associate themselves with and exercise the rights of Indian peoples.

The other point of view — that an entirely distinct Aboriginal people came
into being as a result of contact between the Indigenous population and
Europeans and subsequent socio-economic developments — also finds
strong support in history. It is unquestionable, for example, that a unique
way of life was forged by Métis people of the North American plains and by
the mixed-ancestry communities of Labrador. Morris’s book recognized the
fact for the prairie Métis and suggested that those Métis who chose to live
the distinctive life associated with that culture should not be brought under
the treaties. This second approach would not do violence to the dictionary
meaning of Aboriginal either, since the word could be read to mean ‘from
the beginning of significant European settlement’.

Which view is more valid probably depends upon context. For cultural and
political purposes, such as the design of arrangements appropriate to the
present and future needs and aspirations of Métis people, the second
approach seems better suited. New peoples emerged from Aboriginal-
European contact and the development of distinctive communities and folk-
ways. That fact cannot be ignored by Canadians today or by those who are
concerned about the shape of Métis life of tomorrow. For legal purposes,
however, the first approach seems more likely to apply. The very notion of
Aboriginal rights, in a legal sense, has to do with entitlements carried over
from a pre-existing legal order into a newly established legal system. By the
time the Métis communities came into being as cohesive socio-cultural
entities, a European-derived legal and governmental system (albeit
rudimentary in some regions) had been in place for some time. It seems
unlikely that any Canadian courts would recognize, in addition to the
Aboriginal rights possessed by First Nations citizens, an entirely distinct
second order of Aboriginal rights held by new social entities that did not
exist when the European-based order first asserted jurisdiction.

It is important to stress, however, that the fact that Métis Aboriginal rights
spring from the same source as First Nation Aboriginal rights does not
mean they are subordinate to those rights. Some people view the
relationship as one of subordination. It is sometimes said, for example, that
treaties negotiated by Indian representatives without collective Métis
participation can extinguish Métis Aboriginal rights. This appears to be a



mistaken view. It is worth noting how similar this superior-subordinate
model is to both the colonial process by which Great Britain dealt with
Canadian affairs at one time and the paternalistic manner in which the
government of Canada handled all Aboriginal matters until recently.

Colonialism has ended in British-Canadian relations; both countries are now
independent members of the world community with equal footing under
international law. Colonial attitudes are also disappearing, if slowly and
grudgingly, from the relationship between the government of Canada and
Aboriginal peoples. It is difficult to understand why anyone would consider a
paternalistic model appropriate for dealing with Métis Aboriginal rights in the
1990s. It seems clear, at any rate, that the law does not subordinate Métis
rights to First Nation or Inuit rights. Basic constitutional principles, as
currently understood and applied in Canada and the rest of the democratic
world, simply leave no room for doubt that Métis Aboriginal rights are
independent from and equal in status to those of other Aboriginal peoples.

The most authoritative basis for that conclusion is section 35 of the
Constitution Act 1982, the first two subsections of which state:

Recognition of Existing Aboriginal and Treaty Rights

35(1) The existing aboriginal and treaty rights of the Aboriginal peoples of
Canada are hereby recognized and affirmed.

Definition of “Aboriginal Peoples of Canada”

(2) In this Act, “Aboriginal peoples of Canada” include the Indian, Inuit and
Métis peoples of Canada.

The plural word “peoples” is especially important since it shows that
Aboriginal and treaty rights apply to multiple Aboriginal collectivities rather
than to a single Aboriginal universe.28 The fact that the Métis are explicitly
included among those peoples establishes conclusively that Métis
Aboriginal and treaty rights are autonomous rights.

The inclusion of Métis people in the constitutionally recognized category of
Aboriginal peoples also has major implications under international law.
Articles 1 and 2 of the United Nations International Covenant on Economic,



Social and Cultural Rights state:

1. All peoples have the right of self-determination. By virtue of that right
they freely determine their political status and freely pursue their economic,
social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth
and resources w