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Purpose of this handbook

This handbook provides an overview of the prescribed under the Employment Insurance Act,
Employment Insurance (El) appeal system and Employment Insurance Regulations and related
structure as well as the roles and responsibilities of the jurisprudence.

Employment Insurance Boards of Referees, as

IMPORTANT NOTE
PILOT PROJECTS UNDER SECTION 109 OF THE EI ACT

Section 109 of the Employment Insurance Act allows the Commission, upon approval by Governor in Council, to
set up pilot projects. The purpose of the pilot projects must be to test the potential impact of envisaged changesto
the Employment Insurance Act or Regulations that would make it more consistent with current industry practices,
trends or patterns, or would improve service to the public. In addition, the pilot project must be the only way to
test the impact a change in the program would have on employees, employers and claimants.

Pilot projects can be limited to specific areas or implemented nationally. However, they cannot last more than three
years.

Information with respect to current pilot projects will be made available to the Board of Referees during their
annual information sessions.

NEW

Employment Insurance is now being delivered by Service Canada -- the Government of Canada's new service
delivery network that brings a range of federal services and benefits together to meet Canadians' needs. Service
Canada offers easy-to-access, one stop, personalized service. For more information about Service Canadaor to find
the Service Canada Centre, the public may visit us on-line at servicecanada.gc.ca or call 1 800 0-Canada.
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Canada Employment Insurance

Commission

The Canada Employment Insurance Commission finds
its basis for existence under the Department of Human
Resources and Sills Development Act. It is composed
of four members. the Chairperson and the Vice-
Chairperson, who are the Deputy Minister and
Associate Deputy Minister, respectively; the
Commissioner for Workers; and the Commissioner for
Employers.

The Commission is responsible for Employment
Insurance, employment services, and the devel opment
and use of labour market resources. It administers the
Employment Insurance Act and its Regulations.

Part | of the Employment Insurance Act provides for
passive income support (El benefits) for persons
temporarily out of work. Part 1l provides for active
employment benefits and support measures to enable
unemployed persons to return to work. Part VI
provides for the appeal system and the establishment
of Boards of Referees.

Employees of the Department who process and make
decisions on claims for Employment Insurance
benefits have been delegated the authority to act on
behalf of the Commission.

The Commission’s legislative and
administrative powers under

the Employment Insurance Act and
Employment Insurance Regulations

Parliament enacted the Employment Insurance Act, but
the Commission has the power to make regulations.
Following approval by the Governor in Council, the
regulations become part of the Act. The Commission is
responsible for administering the ElI Act and its
Regulations, except those parts dealing with the
insurability of employment, premium collection and the
repayment of benefits under Part 1V of theAct, which fall
under the mandate of the Minister of National Revenue.

The Minister of Nationa Revenue makes decisions on
insurability of employment and on the amount of both
insurable earnings and premiums payable with respect to
insurable employment. All disputes in this area are
referred to the Tax Court of Canada.

Under Part Il of the EI Act, the Commission annually
reviews, and may adjust, the premium rates of insured
workers and employers. The Canada Revenue Agency
(CRA) isresponsible for collecting these premiums.

One of the Commission’s main administrative duties
is to determine clamants entitlement to EI benefits.
Employment Insurance agents who work at
local offices decide individual claims based on El
legidation and jurisprudence established by higher
courts, specifically the Supreme Court of Canada
and the Federal Court of Appeal, and by Umpires,
who are federal and provincial court judges.
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Overview of the El system

Canadians who contribute to the El system are eligible
for benefits under the circumstances noted below.
People who are denied El benefits have the right to
appeal the decision of the Commission.

3.1 Applying for Employment
Insurance benefits

Claimants file for benefits by completing the
appropriate forms online or in person and by providing
arecord of employment (ROE). When insured workers
become unemployed, they should receive an ROE
from their employer. The ROE is the single most
important document with regard to Employment
Insurance because it shows the employee's insurable
earnings and the number of insured hours worked.
Employers are legally required, within five days of the
end of employment, to issue an ROE to all employees
who cease working in insurable employment.

The ROE provides the information required to
determine whether the EI eligibility requirements are
met and to calculate a claimant’s weekly benefit rate.

In addition to the paper ROE, the ROE Web
application is now available to employers who meet
the technical requirements. Web ROEs can be received
and maintained in a database and can then be retrieved
electronically.

3.2 The Commission's
determination of eligibility
for El benefits

After the El agents examine the application for El
benefits and obtain any additional information
required, they decide on the claimant's eligibility.
Payment of benefits depends entirely on meeting the
eligibility requirements of the El legislation and the
jurisprudence, i.e., legal precedents established by the
superior courts and the Umpire.

Ineligible claimants are notified in writing and advised
of their right to appeal the decision. In some situations,
claimants are also notified verbally when they are not
eligible for benefits.

If the agent allows the claim for benefits in
circumstances where a claimant quit for work-related
reasons, was fired for misconduct or lost employment
by reason of a labour dispute, the employer will be
informed of the decision and the corresponding right
to appeal.

Where claimants meet the eligibility and entitlement
criteria, they normally have to make a bi-weekly
declaration. They usually complete the El report on-
line or use the telephone reporting service.
Alternatively, some claimants may complete paper
reports by mail.




Information Handbook for El Boards of Referees

4 The El appeal system

The EIl appeal system consists of two levels of appeal:
the Board of Referees and the Umpire. While the
decisions of the Umpire are fina, there are some
situations that can be reviewed by the Federal Court of
Appeal and, ultimately, the Supreme Court of Canada.
There are certain fees involved in appeals beyond the
Umpire level.

Section 111 of the EI Act provides for the
establishment of Boards of Referees and gives the
Commission the power to make regulations with
respect to the appointment of panel members, the
congtitution of a quorum, and the practices and
procedures of the Board of Referees.

Section 112 of the EI Act provides for the appointment
of Umpires.

Section 114 of the EI Act provides that claimants (or
others subject to a Commission decision) and
employers may appeal the Commission’s decisions to
the Board of Referees.

Section 115 of the El Act provides that a decision by a
Board of Referees may be appealed to the Umpire by
claimants, other persons who are the subject of a
decision of the Commission, employers, organizations
to which claimants or employers belong, or the
Commission, on the following grounds:

» the Board of Referees failed to exercise or
exceeded its jurisdiction, or failed to observe a
principle of natural justice;

» the Board of Referees erred in law; or

* The Board of Referees based its decision or order
on an erroneous finding of fact that it made in a
perverse or capricious manner or without regard
for the material before it.
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Appeals to the EI
Board of Referees

General information

When the Commission renders a decision on a claim
that results in a denial of benefits, the Commission is
required to communicate its decision to the claimant or
any other person who is subject to a Commission
decision. Under certain circumstances, the
Commission informs employers of its decision aswell,
for instance when the Commission decides to pay
benefits to claimants who lost their employment
because of a labour dispute, who were dismissed or
who left their employment voluntarily for work-related
reasons.

Employers and ElI claimants (or others subject to a
Commission decision) have the right to appeal these
Commission decisions to the Board of Referees. These
appeals must be submitted in writing within 30 days of
receiving the decision. The Commission has the
discretion to extend this 30-day period when there are
special reasonsfor delay (subsection 114(1) of the Act).

The notice of appeal may provide information not
known to the Commission at the time of the initial
decision. In this case, the decision may stand or
be removed.

If the original decision stands, the agent prepares the
appeal docket to the Board of Referees. All evidence
relevant to the issue under appeal is identified (that is,
given exhibit numbers), and written representations
citing the relevant jurisprudence are prepared. Copies
of the prepared docket are then sent to the claimants,
their representatives and, under certain circumstances,
to employers and their representatives, aswell asto the
Board of Referees hearing the appesal.

Sometimes, several appeals may involve identical
issues. In these cases, a representative appeal may be
sent to the Board, following agreement among the
parties. The Board of Referees decision will apply to
those individuals who have agreed to this procedure
and who are identified on an accompanying list.

The Commission's objective isto provide a speedy and
efficient appeal service to appellants. The goa is to
schedule 90 percent of appealsto be heard by the Board
of Referees within 30 days of their initial receipt.

5.1 Delayed appeals to the
El Boards of Referees

Under paragraph 114(1)(b) of the EI Act, the
Commission, at itsdiscretion, may allow further timein
any particular case for specia reasons. This discretion
must be exercised in a judicia manner. This means
taking into account only those factors that are relevant.

An appeal on the refusal to extend the 30-day appeal
period is different from other types of appeal. The
appeal is limited to reviewing the Commission's
exercise of its discretionary power. The Board of
Referees does not have the authority to determine
whether special reasons exist to justify a delayed

appeal.

If the Board decides that the Commission has not
exercised itsdiscretion in ajudicial manner in refusing
to accept a delayed appeal, the Board itself can
exercise the discretion granted to the Commission. The
Board may also return the matter to the Commission,
enabling it to exercise its discretionary power and
advise the claimant accordingly.
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6 Role of the El Boards of Referees

The Board of Referees' main function is to make
decisions on all issues arising from an appeal
lodged under subsection 114(1) of the Employment
Insurance Act.

Once constituted, the Boar d of Refer ees does not act
on behalf of the claimant, the employer or the
Commission, and neither doitsindividual members,
regardless of whether they are drawn from a
background affiliated with labour or employers.

The Board is there to referee and to render justice
based on the Employment Insurance Act, its
Regulations and jurisprudence. The Board acts as an
administrative tribunal, hearing each side and
rendering a decision based on the facts of the particular
case and the law, in accordance with the principles of
natural justice.

The principles of natural justice require that the
parties:

* receive formal notice of the hearing;

» areentitled to be heard;

e are entitled to know the case against them; and

» areentitled to afair and impartial hearing.

It isto the advantage of all parties and Board members
to prepare themselves for the hearing on receipt of
copies of the appeal docket.

The Board of Refereesis empowered to:

 uphold adenid of benefit, terminate a disentitlement
or alow the appeal in its entirety, with or without
new facts;

 refereethe argumentsfor and against the decision;

e assess the credibility of witnesses statements,
both written and oral; and

e give the benefit of the doubt in favour of the
claimant in cases of loss of employment by
reason of misconduct or voluntary leaving, when
faced with contradictions and equally credible
versions. In all other cases, the benefit of the
doubt must be given to the party that does not
have the burden of proof.

The Board does not have the authority to:

e investigate, other than to ask that further
information related to the issue under appeal be
placed before it by whomever the Board specifies;

e review a clamant's past history of entitlement
which is unrelated to the issue under appeal;

 subpoena witnesses,
e require evidence under oath;
* charge anyone with contempt of court;

e determine if employment is insurable - who
constitutes the employer — the length of insurable
employment - the amount of insurable earnings —
and what premiums were, or ought to have been,
paid;

» write off an overpayment; or

¢ refer clamants to courses of instruction under
section 25 of the El Act.

Unlike adecision of an Umpire, adecision by a Board
of Referees does not constitute a precedent and is not
binding on any other Board of Referees.
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Service pledge

Board members have developed a service pledge that
reflects their commitment to the parties to the appeal.

They pledge to:
e come to the hearing with an open mind;

e have read a copy of the appeal docket that was
sent to the appellant;

e give al parties an opportunity to provide
additional information and explain their case;

e treat the appellants and interested parties fairly
and with courtesy;

» make the hearing as informal as possible; and

e make an impartial, well-reasoned decision and
communicate it to the appellants and interested
partiesin writing within afew days of the hearing.

All appellants receive this service pledge entitled
“Important Message from the Board of Referees’
with the appeal docket. A copy is also displayed in
every boardroom.

The hearing room

Boards of Referees hear appeals in Board Centres
across the country. The Board of Referees Assistant
ensures that the room is ready for the hearing in
compliance with established boardroom standards.

The Board of Referees Assistant also ensures that any
supplies and reference materials are available and any
equipment is in working order.
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9 Adjourning the hearing

All efforts and attempts are made to prevent or
minimize adjournments. In order to observe the
principles of natural justice, adjournments may be
necessary when the interested parties allege they have
not been given a reasonable opportunity to prepare
their case, or they or their representative cannot be
present on the scheduled date of the hearing.
Chairpersons are responsible for deciding whether to
grant an adjournment. It is a discretionary power that
must be exercised in accordance with the rules of
natural justice.

It may also happen that, during the course of ahearing,
the Board becomes aware that there is an important
witness who ought to have been directed to attend, or
that one of the parties possesses further pertinent
evidence which perhaps he or she has not brought to

the hearing. In the interest of justice and ascertaining
the facts, it might be advisable to adjourn the case. The
chairperson may also decide to adjourn a case under
section 82 of the Regulations when further
investigation is required. For example, if the claimant
does not have enough insured hours to qualify for
benefits, but it is possible that some insured hours were
not recorded, the chairperson could refer the case back
to the Commission for clarification.

Since an adjournment delays the final disposition of
the case and may cause hardship to the claimant, the
information requested should be essential to the
decision to be rendered by the Board.

In order to provide timely service, adjourned cases are
normally rescheduled within 45 days.

O Attending the

General information

The following persons have the right to attend the
hearing:

¢ the claimant;

e the employer;

e other persons who are appeaing a Commission
decision;

e any representative of the claimant, employer or
other person;

 any officer designated by the Commission;

e any legal representative of the Commission;

» any other person likely to be affected by the
decision (in representative appeals where one
decision applies to many appeals); and

e any other person who assists the appellant (i.e., a
friend, a family member or an interpreter).

hearing

At the discretion of the chairperson, a withess may be
called to be heard by the Board.

Before admitting any persons to the hearing room and
introducing them to the Board, the Board Assistant
greets individuals appearing before the hearing and
asks for two pieces of identification. The Board
Assistant then ascertains the names and addresses of
the persons and in what capacity they are appearing
before the Board (claimant, claimant's representative,
witness, employer). This practice prevents any cases
of mistaken identity and confirms who attended the
hearing, their roles and addresses.
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10.1 Attendance of the
claimant or employer

When claimants, employers or their representatives
appear at the hearing, the Board must hear any
representations and any evidence submitted. If the
notice of hearing did not provide enough time to
submit written representations or otherwise to prepare
a case, the Board may, under subsection 83(1) of the
Regulations, grant an adjournment to allow more time
to prepare and submit such representations before the
case is decided.

The chairperson should request that the appellant or
other witnesses attend if their presence would help to
determine the facts. For example, the presence of the
claimant, employer or other witnesses might help to
clarify a difference of opinion about alleged
misconduct or voluntary leaving, or situationsin which
contradictory statements are not satisfactorily
explained. The hearing could then be adjourned and
the notices of request issued for a rescheduled hearing
at alater date.

When the chairperson issues a notice of request to
attend a hearing, the Commission is authorized to pay
the allowances and traveling expenses of the person
appearing before the Board, in accordance with
Treasury Board guidelines. The request to attend the
hearing is not binding, i.e., there are no penalties for
not attending or complying with the chairperson's
request.

10.2 Attendance of the
Commission

The Commission isaparty to all appeals and has equal
but no greater rights than any other interested party.
The Commission does not normally exercise its right
to attend, preferring to make its arguments in writing
to the Board. In cases involving complex issues and
labour disputes, the Commission may attend the
hearing and make representations.

If the chairperson believes that the attendance of a
Commission employee might be beneficial, the Board
Assistant will make arrangements to issue a request to
attend the hearing.

Except during the appeal hearing, Commission officers
cannot discuss cases with the Board or any of its
members. Under no circumstances does any
Commission officer or the Board Assistant remain in
the room while the Board is deciding a case, nor isthe
officer or Board Assistant contacted for further
clarification after the other parties have left.

10.3 Board of Referees
guorum

Subsection 111(1) of the EI Act provides that a Board
of Referees consists of three persons. a chairperson
and two members. Subsection 78(3) of the Regulations
provides that a Board can sit even though it is
constituted of only two persons. To have a quorum, the
chairperson and one member must be present, and the
appellant must consent in writing.

When one member is absent, it is the responsibility of
the Board of Referees Assistant to endeavour to find a
replacement immediately. If no replacement can be
found, the parties interested in the appeal must give
their consent in writing that the case be heard with a
two-person Board (subsection 78(3) of the
Regulations). Should one of the parties object, the
hearing cannot proceed and must be adjourned, as any
decision reached by a two-person Board would be
deemed not to be rendered by a properly constituted El
Board of Referees.
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Telephone and video
conference hearings

A hearing gives the parties an opportunity to present
their case and to answer any questions the Board may
have. When an appellant or an interested party cannot
attend, a telephone hearing may be requested. Video
conferences are being tested in a few locations. The
Board of Referees Assistant will make the necessary
arrangements.

Where it is not possible to arrange for either a
telephone or video conference hearing, and in the
chairperson’s assessment one or more of the parties to
the appeal should be heard, the chairperson may, in
exceptional circumstances, regquest that the party or
parties attend the hearing at the expense of the
Commission.

12 Conducting the hearing

Hearings before the Board of Referees are meant to be
simple and informal. The chairperson and members of
the Board are expected to create and maintain an
atmosphere conducive to the free flow of information
throughout the hearing.

The chairperson should ensure that all parties
attending the hearing are aware that Board members
are independent of the Commission. It should be made
clear that the Board's function is to referee, to be an
impartial body applying the El legislation and relevant
court judgments. Those attending should be informed
that the Board's function is to apply the law, not
changeit, and to ensure that al the facts of the case are
known and applied to the case. None of the Board
members represents the interests of the government,
employers or labour; together they constitute an
impartial tribunal called on to provide objective
analysis and unbiased decisions.

The interested parties may be accompanied by an
interpreter if they are not sufficiently familiar with
either of the two official languages. A hearing may be
adjourned to enable the claimant to be accompanied
by an interpreter at a rescheduled hearing. In the case
of persons with hearing impairments, the Canadian
Charter of Rights and Freedoms requires that any
proceedings of atribunal be conducted with the aid of
a sign language interpreter. Section 14 of the Charter

provides that everyone at the hearing must understand
the language in which it is being conducted, including
people who are deaf or hearing impaired.

Any information having a bearing on the decision
cannot be considered confidential. Natural justice
requires that all parties to an appea be aware of
pertinent evidence so that they may provide a rebuttal.
Evidence submitted and considered at the hearing
cannot be considered confidential.

The Board is not in a position to know whether a
claimant will be eligible to receive benefits following
its decision. Therefore, the Board of Referees cannot
assure claimants that benefits will be paid if their
appeal is successful.

After the hearing, the chairperson informs the
participants that the Board's written decision will be
communicated to them shortly by mail.

The Board Assistant is not present during the actual
hearing. Should there be a reguest from one of the
parties present to include in the appeal docket a
specific document that he or she knows ought to be on
file, the Board Assistant can retrieve the document.
The Board Assistant may also be called on to assist
with tape recording, video conferencing or telephone
equipment, or to enter new exhibits as directed by the
chairperson.
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11

Taping the hearing

The purpose of taping ahearing isto have areviewable
record of the proceedings in the event of a subsequent
appeal to another level.

The chairperson has the discretion to tape record the
proceedings at a Board of Referees hearing at the request
of the appellant or the interested parties, including the
Commission. While such requests would normally be
respected, in cases involving labour disputes or sexual or
other harassment, taping is required.

While the chairperson has the sole authority to
determine how the hearing will proceed, the taping of
more complex or sensitive cases is recommended.
From time to time, the judiciary wishes to know
whether or not a particular hearing was taped, and if
so, who made the request. The Board of Referees
written decision must specify whether or not the
hearing was taped and identify which party requested
the taping.

Deliberations of the Board of
Referees and decision writing

Oncethe hearing ends, al parties|eave the room and the
Board of Referees takes the matter under consideration,
deliberates and renders a decision based on the docket
and the facts presented during the hearing.

For purposes of consistency and uniformity, members
and the chairperson are given atemplate for aBoard of
Referees’ decision to assist them in writing the
decision once their deliberations are completed. The
template contains six sections:

Parties
 the name and address of al persons attending
and their role in the hearing, e.g., claimant,
witness, employer's representative.

I ssues
e the issue under appea as found in exhibit 1, the
Presentation of the Appeal to the Board of
Referees.

Information from the docket
« al the evidence put forward by the Commission
and the claimant that is in the appeal docket.

Evidence at the hearing
 oral or written evidence provided at the hearing.

Finding of facts, application of law
e how the evidence was anayzed, what evidence
was found to be fact, which sections of the
Employment Insurance Act, Regulations and
jurisprudence apply and the conclusion, i.e., the
Board finds that the claimant did or did not lose
his or her employment by reason of hisor her own
misconduct.
Decision
e astatement in respect of the appeal — dismissed,
alowed or allowed in part.

The Board’s written decision must be clear, complete
and written in plain language. Once the facts are
established and summarized, all parties to the appea
are entitled to know:

1. the implications of these facts;
2. why some evidence was given more weight;

3. what the link was between the particular facts of
the case and the legislation; and

4. what principles in the jurisprudence apply, and
what Canadian Umpire Benefit (CUBS) decisions
and Federa Court of Appea and Supreme Court
of Canada decisions were relied on given the
particular facts.
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Recording the reasoning process allows parties to
understand why the Board decided as it did and
determine whether they agree with the decision.

The chairperson and Board members sign their
decision. If one of them dissents, a separate decision

must be written and signed. The Board Assistant sends
all parties the signed decision and a leaflet on appeals
to the Umpire.

15

When the Board allows an appeal, benefits are paid in
accordance with the decision, provided that the
claimant meets all other entitlement conditions not
under appeal.

The only exception to this is when the Commission
appeals the decision of the Board of Referees to the

Implementing the
Board's decision

Umpire within 21 days of the Board's decision. The
Commission may appeal on the grounds that the Board
erred in law or on the grounds that the claimant ought
to be disentitled because of aloss of employment due
to alabour dispute.
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Request for reconsideration

and de novo hearings

16.1 Request for
reconsideration

In accordance with section 120 of the EI Act, a Board
of Referees may rescind or amend a decision given in
any particular claim for benefit if new facts are
presented or if it is satisfied that the decision was given
without knowledge of, or based on a mistake as to,
some material fact.

A request for reconsideration by the Board may be
necessary in the following instances:

e when an interested party submits new facts, or
purported new facts, which in his or her opinion
could influence the decision of the Board, and the
interested party requests reconsideration;

* ontherequest of aparty when there were multiple
decisions appealed and the Board failed to deal
with one (or more) of them at the first hearing;

» when the Umpire orders that a case be reheard by
the same Board.

If a party decides to proceed with the reconsideration
regquest to the Board of Referees, the apped is to be
rescheduled with the same Board that previously heard
and decided the case. The Board will first have to
decide whether the information constitutes new facts.
If the Board considers that there are no new facts, the
request for reconsideration will be denied. If the Board
is satisfied that new facts have been presented, it may
rescind, maintain or amend its previous decision.

16.2 De novo hearings

In accordance with subsection 117(c) of the El Act, an
Umpire may refer the matter back to the Board of
Referees for rehearing and redetermination.

Where the Umpire has directed that the case be heard
(de novo), the Umpire will have:

 rescinded the original decision of the Board,;

 ordered that the case be heard anew (de novo) by
adifferently constituted Board; and

 ordered the removal of the original decision from
the appeal docket.

This process is intended to ensure that the appellant
receives a fair and unbiased hearing by the newly
constituted Board of Referees. Moreover, the Umpire
may direct what issues should be examined by
the Board.

A hearing de novo is not a rehearing as the case is to
be heard anew, as though it had not been heard by any
Board before.
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7 Media access

The hearings of a quasi-judicial tribunal are public in
nature. In practice, the public very rarely attends a
Board of Referees hearing. In very exceptional cases,
members of the media may wish to attend. Normally,
one of the partiesto the appeal has advised them of the
time, date and place of the hearing and invited them
to attend.

According to the Canadian Charter of Rights
and Freedoms, and the Federal Court's decision in
T-1588-87, the media have the right to attend any
hearing of an administrative tribunal and, therefore,
any hearing of aBoard of Referees. However, aban on
publication might be justified given the "competing or
counter-balancing rights or interests' raised by the
claimant, employer or other person subject to a
Commission decision.

Whenever the right of the media to cover a particular
hearing is challenged, it is incumbent on the
chairperson (in accordance with the provisions of
subsection 80(7) of the Regulations) to determine
whether the proceedings will be held in the presence
of the media. The chairperson advises the parties that
they have a reasonable period to present their
arguments and then decides to allow or deny access.

Once the chairperson’s decision is communicated to
the parties, they are at liberty to challenge that
decision before the Federal Court.

18

On all hearings

The Canadian Charter of Rights and Freedoms has
had a significant impact on the obligations and
jurisdiction of the Board of Referees. Firstly, the
Board carries an important responsibility as a
representative of justice in the eyes of the public. It
must adhere to the Charter in its demeanour at the
hearing and in its written decisions. Simply put, there
can be no breach of the Charter's prohibition of
discrimination on the basis of race, nationa or ethnic
origin, colour, religion, sex, age, or mental or physical
disability (section 15 of the Charter).

Impact of the Canadian Charter
of Rights and Freedoms

On hearings invoking the Charter

In some instances, an appellant may include a Charter
ground or argument as one of the issues under apped to
the Board of Referees. For example, an appellant may
argue that the provision of the Employment Insurance
Act or Regulations leading to the denia of benefits is
discriminatory and violates rights under the Charter.

The Supreme Court of Canada ruled in the case of
Tétreault-Gadoury (SC No. 21222) that the Board of
Referees does not have the jurisdiction to consider
argumentsinvoking the Canadian Charter of Rightsand
Freedoms, and it vested the Umpire and federal and
provincial court judges with this authority.
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Appointments to

El Boards of Referees

Appointmentsto El Boards of Referees are governed by
section 111 of the El Act. Boards of Referees are
tripartite, quasi-judicial administrative tribunals
composed of chairpersons and panel members.

Chairpersons are appointed by the Governor in Council,
on the recommendation of the Minister of Human
Resources and Social Development, for a three-year
term and may be removed for cause. Other Board
members are appointed by the Commissioner for
Workers and the Commissioner for Employers,
respectively, following consultation with labour groups
or employer organizations. They are appointed for a
three-year term which can be terminated under certain
circumstances. There are some 1,000 Board membersin
Canada sitting in approximately 80 towns and cities.

Chairpersons and panel members are expected to:

» have a reasonable knowledge of the local labour
market;

* be aware of the diversity of the Canadian work
force;

e be able to communicate effectively orally and in
writing in either of the two official languages, and
in certain cases in both official languages,

* be able to use a computer effectively in order to
research jurisprudence over the Internet;

¢ beavailable for at least two sessions a month;
 obtain a security clearance; and

« comply with the privacy requirements inherent in

Continuing eligibility as a

Board member

All requirements regarding initial appointment must be
met throughout the three-year tenure of office. Failure
to maintain public trust, a breach of privacy or
continued absence which affects the efficient
administration of the Board Centre could lead to
termination of the appointment.

their position.

Members or chairpersons appointments will be
jeopardized if they are charged with a crimina offence
while in office, including an offence under the EI Act.
After averdict isreached, the memberswill continue on
the Board if they are vindicated but will be terminated if
they are found to have committed the offence.
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1 Renewal

Although Board members may be appointed for
successive terms, other suitable candidates may also be
considered for appointment when a mandate expires.
Renewal is considered in accordance with the
digibility criteria and is decided by the appropriate
appointing authority.

There is no automatic renewa of terms of office under
the legidation: chairpersons and members submit to the
same process for reappointment as they did for the
origina appointment.

Incumbents interested in being considered for
reappointment are expected to advise their respective
appointing authority and follow the same process as for
original appointments.

Renewa of an appointment also depends on whether
the appeal volume at the Board Centre continues to
justify the appointment of the same number of
chairpersons or Board members.

2 Conflict of interest

Judges often emphasize that “ Justice must not only be
done, but must be seen to be done” Board members
are in a position of public trust. They must always be
aware of possible conflict of interest and remove
themselves from any hearing where thereis, or appears
to be, a conflict of interest.

Chairpersons and Board members should not sit on a
case in which they are or were a representative of the
claimant or the employer. Members should not sit on a
case that may affect them, or one in which they have
taken part on behalf of an association, a claimant, an
employer or a witness. Also, if chairpersons or
members consider themselves biased or if there could
be a perception of bias due to a persona or business
relationship, it is their responsibility to withdraw from

the case and notify the Board Assistant, who will
endeavour to find a replacement. The decision remains
at the discretion of the individual Board member,
although principles of natural justice must be bornein
mind. Any member in a conflict of interest should
withdraw from the hearing of the particular case.

Interested partiesto the appeal can object to the sitting
of a particular Board member on the grounds
specified in subsection 78(2) of the Regulations. For
example, if achairperson or member has taken part in
events leading to the Commission’s decision, the
appellant may charge that the chairperson or member
isineligible. It is then the decision of the chairperson
or the Board member to withdraw or to remain to hear
the case.




Information Handbook for El Boards of Referees

17

Privacy

The Department collects personal information to
render decisions on claims for benefits under the
Employment Insurance Act and is accountable for
safeguarding this information in accordance with the
Government Security Policy, the Privacy Act and its
Regulations and the Department of Human Resources
and ills Development Act. Personal information,
such as relationships, health issues, financial status or
Socia Insurance Number, that is contained in the
appeal docket and divulged at the hearing must be
safeguarded from disclosure.

Members and chairpersons of Boards of Referees are
required to sign the Employment Insurance Boards of
Referees Undertaking containing specific clauses
dealing with the safeguarding of personal information
and the rules to be followed.

23

Prior to appointment, chairpersons and members must
agree to comply with the privacy requirements, which
are asfollows:

e to act with discretion by not discussing cases
outside the boardroom;

* torefrain from any disclosure to any other person
or organization;

* tousetheinformation only for the purposes of the
appeal to the Board of Referees,

e to always safeguard the appeal dockets in their
possession and return them to the Board Assistant
for shredding at the end of the day’s session.

The same privacy considerations apply to computer
access and el ectronic documents under the control of a

Security clearance

Under the Federal Government Security Policy,
departments must ensure that persons who have access
to classified government information in the
performance of their duties are reliable and
trustworthy. Due to their access to personal
information and the legal nature of the duties of a
Board of Referees, in addition to the high degree of
responsibility and public trust required to effectively
fulfill these duties, chairpersons and members must
obtain a security clearance before their appointment
can be confirmed.

Board member.

In order to obtain a security clearance at the reliability
level, chairpersons and members are required to
undergo a crimina reference check which, in some
cases, may involve fingerprinting in order to confirm
one's identity. Thisinformation is protected under the
Privacy Act and is used solely for the purpose of
providing security screening assessments.
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5 Remuneration and allowances

What is a session?

A session means the convening of a Board of Referees
for the purpose of considering several cases (usually
five or six), hearing interested parties and witnesses,
deliberating, and preparing and compl eting the written
decisions. It also includes training sessions and
information seminars convened by the Commission.

Remuneration of Board members

Board members are paid a rate of remuneration
approved by Treasury Board. The terms and rate of
payment can be changed only on the recommendation
of the Commission and with the approval of Treasury
Board.

The current rates and conditions are available from the
Board Assistant at the Board Centre.

Cancelled sessions

In exceptional circumstances, it may be necessary to
cancel an entire session. The chairperson and Board
members should be given advance notice of at least
one working day. For example, if a session is
scheduled for 8:30 am. Friday, then the Board of
Referees should be notified by 8:30 am. Thursday.
Similarly, if the session is scheduled for 8:30 am.
Monday, then the Board of Referees should be notified
by 8:30 am. Friday.

Where the chairperson or Board members are not
given a 24-hour notice and would suffer financial 10ss,
remuneration will be paid in full for the cancelled
session.

Traveling expenses for the Board

Chairpersons and members are not reimbursed for
expensesincurred in the course of conducting hearings
at the Board Centre to which they have been
appointed. However, when they are called on to attend
a session at a centre other than their own, they are
entitled to be reimbursed for travel and other expenses
in accordance with Treasury Board guidelines.

Allowances for attending hearings

Persons requested in writing by the chairperson to
attend a hearing should be compensated for loss of
wages, provided the claim is supported by a voucher
signed by their employer. They may also be paid
traveling, living and other expenses according to
Treasury Board guidelines.

Claims for remuneration and allowances

Chairpersons, members of the Board and people
requested by the chairperson to attend Board
hearings should complete and sign the required forms
at the end of the session. The Board Assistant will
collect the forms.






