\\“’/4 Droits et Démocratie

7T\ Rights & Democracy

Centre international des droits de la personne et du développement démocratique
International Centre for Human Rights and Democratic Development

Seminar
Right to Self-Determination
of Indigenous Peoples

Collected Papers and Proceedings

New York, May 18, 2002



\\"’/4 Droits et Démocratie

/TN Rights & Democracy

Centre international des droits de la personne et du développement démocratique
International Centre for Human Rights and Democratic Development

1001, de Maisonneuve Blvd. East, Suite 1100
Montréal (Québec) H2L 4P9, Canada
Tel. (514) 283-6073/ Fax. (514) 283-3792/E-mail ichrdd@ichrdd.ca

Visit our Web site at www.ichrdd.ca

Rights & Democracy (International Centre for Human Rights and Democratic Development) is a
Canadian institution with an international mandate. It is an independent organization, which
promotes, advocates and defends the democratic and human rights set out in the International
Bill of Human Rights. In cooperation with civil society and governments in Canada and abroad,
Rights & Democracy initiates and supports programmes to strengthen laws and democratic
institutions, principally in developing countries.

© International Centre for Human Rights and Democratic Development, 2002.

This report is available free of charge and may be freely excerpted, provided credit is given and a copy of
the publication in which the material appears is sent to Rights & Democracy.

Legal Deposit: Bibliothéque nationale du Québec, fourth quarter, 2002.
National Library of Canada, fourth quarter, 2001. ISBN: 2-922084-66-3.



Table of Contents

Preface

JOAN-LOUIS ROV ..ottt et e et e e et e et e et et e e e e aeens 1
Recognition of the Right to Self-Determination of Indigenous Peoples: Asset or Threat?

MATIE LEGCF ..ottt ettt ettt sttt e bt sae e s at e s bt e bt e s st e bt e be e s bt e beenbeenseeseenaeens 3
Introduction

Article 3 of the Draft UN Declaration on the Rights of Indigenous Peoples: Obstacles and
Consensus
EFica-Trene DaeS. ..........cccoouiuii i 8

The Right to Self Determination: The Obligation of States and Indigenous Peoples

Opening Address
Warren AIIMARA. ...............o o 15

The Self-Determination of Indigenous Peoples: Past Debt and Future Promise
Maivan CIeCh LAM . ..........o.oiii i 17

Self-Determination in the Context of a Plurinational State: The Ecuadorian Experience
WA e T 24

Self-Determination: An Australian Perspective
2T Lo o K 28

An Asian Perspective
Victoria TAuli COFPUZ. .......o.oiue e ettt ettt et e e e e eanes 34

Recognition of the Right to Self-Determination of Indigenous Peoples: The Future

Opening Address
ROdAOIfO StAVenNaen . ........ ..o 37

Indigenous Peoples and the Right to Self-Determination: A Governmental Perspective
Antonio Arenales FOFRO. .. .. ..o 38

Indigenous Peoples and the Right to Self-Determination: The Need for Equality: An Indigenous

Perspective

Dalee Sambo DOVOUGH..............oue i e e e e e 43
Summary of Discussions

MATIE LEGCF ..o e 50
Annex

Draft United Nations Declaration on the Rights of Indigenous Peoples.....................ooooni 58



Seminar: Right to Self-Determination of Indigenous Peoples

Preface
Jean-Louis Roy, President, Rights & Democracy

For five years, Rights & Democracy, through its Rights of Indigenous Peoples
Programme, has been closely monitoring the efforts of the open-ended working group of
the Commission on Human Rights. This group is responsible for preparing the Draft
Declaration on the Rights of Indigenous Peoples' before the end of the International
Decade of the World's Indigenous Peoples” in 2004.

Although the discussions were initiated in 1995, only two of the 45 articles of the Draft
Declaration have been approved by the member States of the working group.* There is
still no consensus among the member States on Article 3 of the Draft Declaration, which
explicitly recognizes the right to self-determination. This is a key article, because it is
designed to confirm the international community’s recognition that indigenous
populations are indeed “Peoples,” an obvious fact that has been denied by numerous
States in recent centuries. This status is the very basis of the indigenous right to self-
determination.

Furthermore, Luis Enrique Chavez, Chairperson of the Draft Declaration working group,
concluded in 1999 that the governments and the indigenous peoples agreed that the right
to self-determination is the cornerstone of the Declaration. And although the various
indigenous peoples of the world face different challenges, they all agree that their future
depends on the recognition of their right to self-determination. This is their principal
aspiration, the tool that they regard as indispensable to their collective survival.

Yet Article 3 has become the stumbling block of the Draft Declaration. That’s why we
are actively seeking ways to help depolarize the debate and to identify avenues that will
lead to solutions. To this end, on May 18, 2002, during the first session of the Permanent
Forum on Indigenous Issues in New York, Rights & Democracy organized a parallel
expert seminar on the right of indigenous peoples to self-determination.

About forty participants — including experts and representatives of governments,
indigenous peoples and non-governmental organizations — accepted our invitation to
debate their interpretations of Article 3 and the issues raised by the recognition of the
right to self-determination.

We hope that holding this seminar outside the formal framework of the deliberations of
the working group of the Commission on Human Rights will have, at the very least,

'Resolution of the Sub-Commission on Prevention of Discrimination and Protection of Minorities,
E/CN.4/SUB.2/RES/1994/45, August 1994.

2 G.A. Resolution 48/ 163, December 1993.

3G.A. Resolution 49/214, December 1994,

“Articles 5 and 43. See E/CN.4/1998/106.
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fostered constructive dialogue on the issue of self-determination between State
representatives and those of indigenous peoples.

We have chosen to publish the presentations of the experts who took part in the seminar
because we are convinced that these texts can also promote dialogue among those
directly involved in the deliberations, decisions and activities associated with the
adoption of the Draft Declaration.

This dialogue is essential. It must be conducted with mutual respect and with a view to
resolving the problems facing indigenous peoples with regard to human rights,
development, the environment, education, health, etc.

It would be tragic, with respect to both history and the future, if the International Decade
of the World's Indigenous Peoples were to end without a favourable response to their
principal aspiration. The adoption of the present version of Article 3 by the working
group has thus become a priority; it would help break the current deadlock and facilitate
the adoption of the Declaration by 2004.

Rights & Democracy thus joins indigenous peoples' organizations in encouraging
governments to recognize the right of indigenous peoples to self-determination. This right
does not represent a threat to peace. It is a condition for peace. It amounts to a sine qua
non of justice for indigenous peoples and of the recognition of their rights.
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Recognition of the Right to Self-Determination for Indigenous Peoples:

Asset or Threat?
Marie Léger, Coordinator, Rights of Indigenous Peoples Programme, Rights & Democracy

Since the creation of the League of Nations, indigenous peoples have been actively
striving for recognition of their status as peoples." The League of Nations was replaced
by the United Nations, but the consistently expressed aspirations of indigenous peoples
have not changed.

One of the chief expressions of recognition of full status as a people is the right to self-
determination. This right is clearly stated in Article 1 that is common to both the
International Covenant on Civil and Political Rights® and the International Covenant on
Economic, Social and Cultural Rights: “All peoples have the right to self-determination.
By virtue of that right they freely determine their political status and freely pursue their
economic, social and cultural development.”

Furthermore, this Article was used as a model for Article 3 of the Draft United Nations
Declaration on the Rights of Indigenous Peoples, adopted by the Sub-Commission on the
Promotion and Protection of Human Rights: “Indigenous peoples have the right to self-
determination. By virtue of that right they freely determine their political status and freely
pursue their economic, social and cultural development.”

Background: Self-Determination is the Cornerstone of the Declaration

In 1999, Luis Enrique Chavez, Chairperson of the working group created by the UN
Commission on Human Rights for the purpose of drafting a declaration on the rights of
indigenous peoples, stated that there was agreement in the group that the concept of self-
determination was the cornerstone of the Declaration. Recognition of this right is a
fundamental condition for indigenous representatives and a major stumbling block for
some representatives of governments.

Why is Self-Determination Essential for Indigenous Peoples?*

Self-determination is the primary collective right that makes it possible to exercise all
other rights. International instruments have recognized it as an essential characteristic of
all peoples, and it is seen as being essential to the survival and integrity of their societies
and cultures.

! Different works have been written about Deskaheh, an Iroquois leader who, in the 1920s, was actively
engaged in obtaining the League of Nations’ recognition of the Iroquois Confederacy.

> A.G. 1es.2200A (XXI), 21 U.N. GAOR Supp. (n0.16) at 52, U.N. Doc. A/6316 (1966)

? A.G. 1es.2200A (XXI), 21 U.N. GAOR Supp. (No.16) at 49, U.N. Doc.A/6316 (1966)

* See document by Sarah Pritchard: Setting International Standards: An Analysis of the United Nations
Declaration on the Rights of Indigenous Peoples and the First Six Sessions of the Commission on Human
Rights Working Group, June 2001, www.arena.org.nz/unindigp.htm . The author reviews and analyzes the
arguments put forth over a six-year period by the representatives of the indigenous and of governments.
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The recognition that indigenous peoples are entitled to this right “as peoples” is important
because it establishes the fact that they can freely determine their political status and
provide for their economic, social, and cultural development by virtue of their status as
peoples, not by virtue of powers delegated by the States in which they live. This is an
important nuance because it implies the obligation for States to negotiate with a
collective entity that holds rights predating the creation of said States and unrelated to
their goodwill. It may also include resorting to outside help when agreement is not
possible.

For indigenous peoples, recognition of self-determination is an acknowledgement of their
status as peoples with exactly the same rights as other peoples of the world. It is also the
acknowledgement of their dignity as peoples. This is referred to in Article 1.2 of the UN
Charter: “To develop friendly relations among nations based on respect for the principle
of equal rights and self-determination of peoples, and to take other appropriate measures
to strengthen universal peace.”

The right to self-determination for indigenous peoples may exist in different forms and be
expressed by various arrangements in accordance with the diverse conditions of
indigenous peoples.

Above all, self-determination provides a people with the possibility to choose the most
favourable political framework for economic, social, and cultural development. This
vision of self-determination is very close to the wording of Article 1 in both covenants
mentioned above. It is also firmly linked to a people’s right to enjoy the advantages of its
natural resources and therefore to a people’s relationship with the land.

Reactions by States: Their Major Issues’
Beyond a consensus on the importance of matters related to the status as peoples under
international law and the right to self-determination, what stands out is the diversity of
positions stated by governmental representatives. A small number of States endorse
indigenous positions, but the others usually raise one or more of the following questions
or objections:
1. How does the implementation of self-determination affect the territorial integrity
of States?
2. How can self-determination be exercised within the framework of existing States?
3. How can a State respect the right to self-determination when its territory is
occupied by many indigenous peoples that may wish to exercise their right to self-
determination in different ways?
4. Ts the exercise of the right to self-determination subject to certain international
standards such as the Universal Declaration of Human Rights?

The right to self-determination is often a cause for concern over possible threats to the
territorial integrity of States. The recent history of decolonization, leading to the creation

> See articles by John Henriksen and Patrick Thornberry (in Operationalizing the Right of Indigenous
Peoples to Self-Determination, directed by Pekka Aikio and Martin Scheinin, Turku/Abo 2000) as well as
the document by Sarah Pritchard (op. cit.).
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of many new States, suggests the relevancy of such a concern, although some experts
question this kind of reasoning. Some jurists consider that the right to self-determination
cannot be limited simply to secession. The formation of a new State is only one of
several possibilities with regard to political status. According to the Declaration on
Friendly Relations’, “the establishment of a sovereign and independent State, the free
association or integration with an independent State or the emergence into any other
political status freely determined by a people constitute modes of implementing the right
to self-determination by that people.” Incidentally, some observers have stated that

neither the right to secession nor its prohibition exists in international law.

Many do believe, however, that the right to self-determination is one of the fundamental
tenets of international law. They claim that it cannot be defined by one of the possible
results of its implementation but, instead, should be defined by its essence, the right to
choose. Practices regulating secession or threats to territorial integrity cannot be
confused with those regulating the right to self-determination.

Respect for the constitutional framework of the State is also a concern. Some States
would like to see the recognized rights of the indigenous, including that of self-
determination, subject to the existing constitutional framework of each State. This
postulate contradicts the aspirations of indigenous peoples, who precisely want
recognition of rights that cannot be defined or limited by the States in which they live.
The difference between these two positions lies basically in the status of the parties (the
State and indigenous peoples) and not in the inclusion of the results from eventual
agreements between these parties in laws or constitutions.

The issue of who is entitled to the right to self-determination is a problem for States
believing that not all indigenous peoples are actually peoples in terms of international
law. Some are of the belief that peoples and States are one single entity with regard to
international law, and this vision therefore excludes peoples living within sovereign
States. Such States consider that a way to resolve this matter would be to include in the
declaration on the rights of indigenous peoples a safeguard similar to the one contained in
Article 1.3 of ILO Convention 169, later reworded in the Durban Declaration: “The use
of the term ‘peoples’ in this Convention shall not be construed as having any implications
as regards the rights which may attach to the term under international law.”’ This
statement is unacceptable to indigenous peoples because it specifically contradicts their
objective of obtaining recognition of their status as peoples under international law.

Going beyond the legal issue, some States fear the divisions that might result from the
recognition of the right to self-determination of indigenous peoples and the ensuing threat
to national unity. Some States have a large number of different peoples living within
their territories—over 200 in Brazil, for example—and many indigenous peoples live on
land that overlaps current State borders. Finding tangible ways to provide for the
coexistence within one State of differences including systems of justice and political

% A.G. Res 2625 (XXV) Declaration on Principles of International Law concerning Friendly Relations and
Co-operation among States in accordance with the Charter of the United Nations
7 International Labour Organization Convention 169, Article 1.3.
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institutions, for instance, remains a challenge requiring political creativity. Several
examples are available to those who would like to think about possible solutions: the
creation of Nunavut, Denmark’s arrangement with Greenland, Panama’s comarcas, and
the recognition of the Navajo territory, which spans three states in the U.S. In addition,
arrangements concerning non-indigenous entities such as the Jersey Islands and the Isle
of Man as well as certain kinds of federalism and other possibilities can also be sources
of inspiration.

Characterizing the Right to Self-Determination for Indigenous Peoples

The aspirations of some and the fears of others have been clearly expressed in the debate
on the relevance of describing the right to self-determination in the text of the declaration
on the rights of indigenous peoples, particularly in Article 3. For all the reasons
mentioned above, several States would like to see some limitations included in the
declaration: internal self-determination, governmental autonomy, respect for territorial
integrity and/or the sovereignty of democratic States.

For the reasons expressed earlier, the representatives of indigenous peoples have rejected
all attempts to characterize, limit, or even define the right to self-determination. It may
seem difficult to understand why they refuse such attempts, given that most or all
indigenous demands can be fulfilled without the creation of new sovereign States. One
of the reasons, however, is that they will not accept the imposition of conditions different
from those to which other peoples are subject because the goal associated with having
their right to self-determination recognized is to establish their equality with other
peoples.

The questions that arise are the following: (a) Considering that Article 3 is part of a larger
declaration and should be interpreted in relation with the other articles contained in it
(particularly Articles 31, 32, 35, and 45), is limitation truly necessary?; (b) Are the
requirements of international law enough to alleviate the fears of States regarding their
territorial integrity and possible plans for secession (in particular, the Declaration on
Principles of International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations)? 1f not, why should
limitation be included in a declaration designed specifically for indigenous peoples rather
than clarifications which could be added to the corpus of instruments that make up
international law? Indeed, most major threats of secession do not originate from the
demands of indigenous peoples.

What Obligations Stem from the Recognition of the Right of Indigenous Peoples to
Self-Determination?

Answers to this question might focus the discussion on the steps needed to reach an
agreement between indigenous peoples and States. To resolve these issues, it is
necessary to know whether Article 3, as it now stands, adds obligations for those States
that have ratified the two covenants. Furthermore are those obligations respected to the
extent that the committees responsible for implementation of the covenants® already

¥ The Human Rights Committee and the Committee on Economic, Social and Cultural Rights.
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consider Article 1 on self-determination to be applicable to indigenous peoples.” It is
also necessary to know if the implementation of such new obligations might be
conducted by different means.

A New Relationship and Possible Solutions

Explicit recognition of the right of indigenous peoples to self-determination means, above
all, acknowledging the fact that indigenous peoples have the right to be active
stakeholders in decisions affecting them and that, as collective entities, they have the
right to choose and negotiate arrangements that will ensure their continuity as peoples.
Recognition also means a political commitment to respect this fact and to work toward its
gradual implementation. The results of their choices and negotiations will probably be as
diverse as the situations and needs of indigenous peoples throughout the world.

To a certain extent, the Draft Declaration, with its 45 articles, is an enumeration of the
different components of self-determination. It describes the minimum standards for the
survival of indigenous societies and the fields in which action is needed to ensure their
economic, social, and cultural development.

Any agreement in the declaration on the terms of recognition of the right to self-
determination will have to provide indigenous peoples with the assurance that they are
not being subjected to discrimination in relation with other peoples. Any such agreement
will also have to provide States with the assurance that they will not be jeopardizing their
own stability or the interests of the other peoples living on their territories.

If these two conditions are met, it will be possible to build a new relationship between
States and indigenous peoples on the basis of negotiations and mutual respect. As Erica
Daes said in her statement to the World Conference Against Racism, Racial
Discrimination, Xenophobia and Related Intolerance, “... international security can only
be assured in a world that respects the freedom and dignity of all peoples.”

? These two instruments have been ratified by more than 144 countries.
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Introduction
Article 3 of the Draft United Nations Declaration on the Rights of

Indigenous Peoples: Obstacles and Consensus
Erica-Irene A. Daes, Chairperson-Rapporteur of the UN Working Group on Indigenous
Populations

At its inception, the UN Charter clearly did not include any general right to self
-determination. The principle of equal rights and self-determination of peoples, with all
its ambiguity, is referred to only twice in the UN Charter. The development of friendly
relations among nations, based on respect for the principle of equal rights and self
determination of peoples, is listed as one of the purposes of the UN. The principle of
self-determination in contrast to the principle of sovereignty, and all that flows from it,
was not originally perceived as an operative principle of the Charter. Accordingly the
principle of self-determination was one of the desiderata of the Charter rather than a legal
right that could be involved as such. The proclamation by the UN General Assembly of
the historic Declaration of the Granting of Independence to Colonial Countries and
Peoples (General Assembly Resolution 1514 (XV) of December 14, 1960) was clearly
the beginning of a revolutionary process within the UN and represented an attempt to
supplement the relevant provisions of the Charter. The Declaration on Colonial
Independence expressly provides that "(all) peoples have the right to self-determination;
by virtue of that right they freely determine their political status and freely pursue their
economic, social, and cultural development." This declaration is essentially a political
document with questionable legal authority, but it has formed the cornerstone of what
may be called the new UN law of self-determination.

Nowadays, it is almost impossible to deny that the right to self-determination has attained
true legal status consistent with a realistic interpretation of the practice of the political
organs of the UN.

Further, although the Declaration on Colonial Independence provides that integration and
free association are ways for peoples' right to self-determination to be exercised, a great
number of States fearing secession do not accept that indigenous peoples are qualified for
decolonization. Indigenous peoples are systematically opposing the assumption that they
are not entitled to the same rights as other "peoples". According to them this is a racist
policy and practice. The right to self-determination was further limited by the Declaration
on Principles of International Law concerning Friendly Relations and Cooperation among
States in accordance with the UN Charter (1970), which provides that States enjoying
full sovereignty and independence and possessed of a government effectively
representing the whole of their population shall be considered as conducting themselves
in conformity with the principle of equal rights and self-determination of peoples, as
regards that population. It also notes that nothing in the relevant paragraphs of the
aforesaid Declaration shall be construed as authorizing any action which would impair,
totally or in part, the territorial integrity, or political unity of such States. The above
mentioned Declaration on Friendly Relations provides further, that only when all
peaceful means of achieving self-determination have failed should other measures be
adopted. The basic objective of the Declaration was to discourage secession.
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Furthermore, the right to self-determination was reaffirmed by the Helsinki Final Act of
the Conference on Security and Cooperation in Europe (1975), which under the heading
of "Equal Rights and Self-Determination of Peoples" provides:
The participating States will respect the equal rights of peoples and their right to
self-determination, acting at all times in conformity with the purposes and
principles of the UN Charter and with the relevant norms of international law,
including those relating to territorial integrity of States.
Here again the question arises: Upon whom is the right to self-determination conferred?
The answer given in identical terms in all the above mentioned international instruments
is as simple in formulation as it is chimerical in fact. All these instruments stipulate: "all
peoples have the right to self-determination". However, the context in which the
universal goal is declared demonstrates an intention to confine the right to self
determination to the peoples who are still "dependent" and those subjected to "alien
subjugation, domination and exploitation." No specific reference has been made to
indigenous peoples.

In addition to the aforesaid international instruments, paragraph 2 of the Vienna
Declaration of the World Conference on Human Rights (June 1993) expressis verbis
provides that "All peoples have the right to self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic, social and cultural
development." This basic provision of the aforesaid declaration has been considered that
they are applicable only to peoples under colonial or other forms of alien domination
foreign occupation, but not to the world's indigenous peoples.

The inalienable right to self-determination is provided for by both the International
Covenant on Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights in their common Article 1: "All peoples have the right to self-
determination. By virtue of that right they freely determine their political status and freely
pursue their economic, social and cultural development."

At the eleventh session of the Working Group on Indigenous Populations (1993), I
presented a revised text of the Draft UN Declaration on the Rights of Indigenous Peoples
to be used for the second reading and for its final consideration by the members of the
Working Group and all the other participants including in particular the indigenous
peoples. After long debate, the Working Group acceded to the requests mainly of the
indigenous representatives and adopted unanimously as Article 3 of the Draft UN
Declaration the following text that quotes the above mentioned Article 1 of the two
international covenants on human rights, without any qualification except for changing
the opening word "All" to "indigenous". Thus, Article 3 of the Draft UN Declaration on
the Rights of Indigenous Peoples reads:

Indigenous peoples have the right to self-determination. By virtue of that right

they freely determine their political status and freely pursue their economic, social

and cultural development.
This decision of the aforesaid Working Group was greeted with a standing ovation from
indigenous participants and a conciliatory response from many of the governments.
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It should be once more underlined that, in my opinion, no other UN human rights
instrument was prepared with so much direct involvement and active and constructive
participation of its intended beneficiaries. On this basis the final version of the Draft UN
Declaration on the Rights of Indigenous Peoples was prepared and after its approval by
all concerned and the express consent mainly by the representatives of the world's
indigenous peoples, was duly submitted to the Sub-Commission on the Prevention of
Discrimination and the Protection of Minorities (its new title is: SubCommission on the
Promotion and Protection of Human Rights).

The Sub-Commission, after an attentive consideration of the revised Draft Declaration,
during which no amendments or further revision were proposed, submitted it to the
Commission on Human Rights for further action. The Commission established an
open-ended inter-session working group with the sole purpose of elaborating a draft
declaration, considering the draft contained in the annex to Resolution 1994/45 of 26
August 1994 of the Sub-Commission entitled: "Draft United Nations Declaration on the
Rights of Indigenous Peoples", for consideration and adoption by the General Assembly
within the International Decade of the Word's Indigenous People.

Unfortunately, the Draft Declaration is still pending before the aforesaid ad hoc Working
Group of the Commission for the sole purpose to consider further, even to redraft it and
to submit it to the General Assembly for adoption and proclamation within the
International Decade of the World's Indigenous People. (G.A. Res. 49/214 of 23
December 1994).

Nineteen years have already elapsed, since I began the elaboration of the Draft
Declaration and nine years have passed since the drafting was completed at the level of
the Working Group on Indigenous Populations. Indeed, it has been more than 26 years
since attention was initially drawn to the demands of indigenous peoples for recognition
of their right to self-determination, at an international non-governmental conference in
Geneva on the indigenous peoples of the Americas.

Throughout these years, governments have remained sceptical on the right to
self-determination of indigenous peoples. There have been some exceptions, but a
majority of governments has continued to express fear and uncertainty about
self-determination and in particular about Article 3 of the Draft Declaration. This fear and
uncertainty by the governments on this important and multifarious point has been the
main factor delaying the completion of the elaboration of the Draft Declaration as a
whole at the level of the ad hoc Working Group of the Commission, which, as you might
know, is the political body of the UN dealing with human rights.

The unjustified fears of a number of governments have prevented the UN system from
devoting serious attention to studying the practical application of the right to
self-determination, for example, through national, regional and international workshops,
or through field missions to countries, which are important steps to empower indigenous
peoples. Without further work of technical nature at the national, regional and
international levels, we cannot develop an understanding of the concrete implications of

10
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the right to self-determination. Moreover, without a better understanding of the meaning
of the concept of self-determination in actual practice, we, in turn, cannot alleviate the
fears of governments. Also the governments do not have fear only for separatism but for
the exploitation of their lands, territories and resources. It is a vicious circle, pervaded by
fear and ignorance. It is high time governments accept that neither the intent nor legal
effect of Article 3 of the Draft Declaration is to promote separatism.

It should be underlined that the spirit of the right to self-determination of the Draft
Declaration and the fundamental condition for realizing this right in practice is trust
between peoples. Trust is impossible without cooperation, dialogue, and respect.
Governments have nothing to fear from indigenous peoples they can learn to respect and
trust.

In my view it is very important to think of self-determination as a process. The process of
achieving self-determination is endless. This is true of all peoples—not only indigenous
peoples. Social and economic conditions are ever-changing in our complex world, as are
the cultures and aspirations of all peoples. For different peoples to be able to live
together peacefully, without exploitation or domination—whether it is within the same
State or in two neighbouring states—they must continually renegotiate the terms of their
relationships. There are far too many tragic examples, for instance in Europe, where a
failure to attain self-determination as part of a living, growing relationship between
peoples has resulted in oppression and violence. Relevant lessons can be learned from
certain situations in the Balkans.

It is useful to make an attempt to examine how the concept of self-determination has been
explained in many different indigenous languages. Thus, the words most frequently used
to translate self-determination have the meaning of freedom, integrity and respect. In
other words, self-determination means the freedom for indigenous peoples to live well, to
live according to their own values and beliefs, and to be respected by their
non-indigenous neighbours.

The Mohawk legal scholar Patricia Monture has written extensively about the ideas of
law and justice in culture. She has translated the Mohawk words for law and justice as
"living together nicely". The freedom of people to "live together nicely", as they
understand this to be, is what could be also conceived as the true spirit of indigenous
peoples self-determination within the framework of the Draft UN Declaration.

The protection of this freedom unquestionably involves some kind of collective political
identity for indigenous nations and peoples; that is, it requires official recognition of their
representatives and institutions. However, the underlying goal of self-determination, for
most indigenous peoples, has not been the acquisition of institutional power, but rather
achieving the freedom to live well and humanly, and to determine what it means to live
humanly. In my view, no government has grounds for fearing that.

Indeed, it is entirely possible for a State to recognize indigenous peoples' right to
self-government, and to delegate various administrative tasks and responsibilities to

11
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indigenous communities—including perhaps even some limited authority to legislate
upon purely local or internal matters—and yet, despite all of this, the spirit of the right to
self-determination has not been fulfilled. The true test of self-determination is not
whether indigenous peoples have their own institutions, legislative authorities, laws,
police or judges. The true test of self-determination is whether indigenous peoples
themselves actually feel that they have choices about their way of life.

The existence of a genuine right to self-determination cannot be only determined from
the outward form of indigenous peoples' self-governing or administrative institutions.
The true test is a more subjective one, which must be addressed by indigenous peoples
themselves. In other words, the amount of power transferred to indigenous institutions is
not a measure of self-determination. Indigenous peoples must feel secure in their right to
make choices for themselves, to live well and humanly in their own ways.

In this respect, it is precisely because indigenous peoples do not seek, and will not be able
to acquire, a great deal of physical and economic power, that new forms of international
cooperation are needed to guarantee the security and rights of indigenous peoples. If we
are genuinely committed to conserving the world's cultural diversity, then we must accept
responsibility for establishing an international regime in which small nations and
peaceable peoples can survive. A world system dominated by power and wealth is
incompatible with cultural diversity. Peoples who must fight continually for their
subsistence and existence are never truly free to develop their distinctive cultures.

We live in a world of economic globalization in which the power of transnational
corporations often dwarfs the power of States. Many governments are overwhelmed by
market forces. Acting alone, they can be ineffective at regulating corporate ventures, and
in protecting indigenous peoples from destructive approaches. There is an urgent need to
develop new international legal machinery to extend the power of States in order to
defend their citizens and their environment against irresponsible trans-boundary
corporate activities, including in particular corporate activities that disrupt, displace and
destroy indigenous peoples.

These are some of my views concerning the main obstacles which are preventing the
acceleration of the work for the adoption of the aforesaid Declaration. Also, the above
mentioned comments are based specifically on the spirit of the concept of
self-determination in terms of achieving the real goals of indigenous peoples themselves,
rather than creating the appearance of indigenous self-government or local
administration.

Now, I should like to make a brief reference to two other important elements of the true
interpretation of the concept of self-determination: land and mutual respect.

In my opinion, a fundamental aspect of the true meaning of self-determination is the
respect for the land, without which, indigenous peoples cannot fully enjoy their cultural
freedom or cultural integrity. As I have repeatedly explained in my capacity as Special
Rapporteur on the Protection of the Heritage of Indigenous Peoples:
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Land is not only an economic resource for indigenous peoples. It is also the peoples'
library, laboratory and university; land is the repository of all history and scientific
knowledge. All that indigenous peoples have been, and all that they know about living
well and humanly, is embedded in their land and in the stories associated with every
feature of the landscape.

Naturally, indigenous peoples need land to subsist and meet their physical needs. But
their cultural integrity and cultural development also depend fundamentally on their
continuing right to determine their relationship with everything in their territories
including landforms, water, animals and plants. Indigenous peoples could become
wealthy from government support payments, or from the development or sale of forests
and minerals, and still lack genuine self-determination if the land and natural resources
are no longer under their meaningful control.

The alienation of indigenous peoples from their land can never be adequately
compensated. For this reason, issues relating to land cannot properly be separated from
political discussions of autonomy or self-government. This has, of course, been a matter
of some sensitivity mainly in the Nordic countries.

Indigenous peoples have argued persistently that relationships to land or territories are at
the heart of their distinct cultures. It should be said that human ecology and geography
are intrinsic components of indigenous peoples' conceptions of living well and living
humanly. It is, therefore, inconceivable that indigenous peoples could attain self-
determination if they are detached from their ancestral territory, or if they have no real
choices in the disposition of their territory.

There is one more fundamental condition, at least in the long term, for achieving the
spirit as well as the letter of self-determination. This condition is mutual respect. As
North American Indians and Aboriginal Australians have experienced, in the wake of
changes in the political philosophies of their national governments, self-determination is
never secure if it depends entirely on legislation and high-level political decision-making.
Whatever may be given by one Prime Minister or political party can be taken away by the
next. Even constitutions can be changed.

The only real security for self-determination lies in improving social relationships
between indigenous peoples and their non-indigenous neighbours. Change is at the
grass-roots, that is, in the ways indigenous peoples and their neighbours perceive each
other and interact as individual human beings. This must take place before indigenous
peoples can enjoy real freedom.

In this regard, reference can be made to the notion of a "culture of human rights" which
has been promoted mainly by UNESCO, and by other human rights bodies of the UN
system, for more than a decade. In my view, a culture of human rights begins with basic
respect for the existence, and the identity, of our own neighbours—regardless of their
ethnicity, nationality, religion, colour, or culture. This is the foundation upon which the
complete range of human rights and fundamental freedoms can begin to be realized. This

13



Seminar: Right to Self-Determination of Indigenous Peoples

is not a reverence to fear of the law or the State, or the philosophical ideals of human
rights, but of respect of the value and humanity of the person who lives in the next house,
or a few miles down the road.

When indigenous peoples speak in their own languages about self-determination in terms
of respect, this is what they mean; Indigenous peoples are calling upon the leaders of
governments to set an example, by treating the leaders and the elders of indigenous
peoples with the full respect and dignity of fellow humans who can be trusted. This is so
simply, but it has been very elusive.

How can the leaders (elders and Chiefs) of indigenous peoples and States build trust and
respect? We must return to the concept of self-determination as a process. As in the case
of peace-building and disarmament, there is a preliminary need for confidence- building,
through a gradual process of cooperation and collaboration. In other words,
self-determination can never be defined in the abstract. It can only arise out of a process
of sincere engagement. A good faith process can eventually result in a practical
arrangement, specific to the country and the people, while consultations or negotiations in
bad faith will most certainly deepen the divisions between States and indigenous peoples,
and diminish the possibilities of peaceful solutions.

The growth of the European Union has been a very gradual process of building trust, of
accommodation and of compromise. Over time, sovereignty and historical differences
have grown less problematic, and confidence in the possibility of living well together has
developed. Our experiences in constructing a new European Union offer some insights
for States that are uncertain or fearful of constructing new relationships with indigenous
peoples. Defining the specific modalities for the exercise of self-determination is far less
important than beginning to talk and getting to know one another. Speaking with good
hearts and with a willingness to earn trust is more important, in truth, than the letter of the
law.

It is my sincere hope that this presentation and analysis of the concept of
self-determination, the identification of some of the basic obstacles, and certain key
elements of the true meaning and scope of the Draft UN Declaration and in particular of
its Article 3, will effectively contribute to the alleviation of the fears of governments, to
the revocation of their reservations in connection with the inalienable right to
self-determination of indigenous peoples and to the development of a constructive
dialogue based on good will, good faith, trust and understanding between indigenous
peoples and governments.
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The Right to Self-Determination: The Obligation of States and
Indigenous Peoples

Opening Address
Warren Allmand, former President, Rights & Democracy

For ten years, we have been working with indigenous peoples supporting the Draft
Declaration on the Rights of Indigenous Peoples.

Rights & Democracy decided to organize this seminar to prepare for the Working Group
on the Draft Declaration on the Rights of Indigenous Peoples which will take place in
Geneva from 2 to 13 December later this year. Because we wanted a good discussion, we
decided that this seminar should be relatively small.

As many of you know, the open-ended inter-sessional Working Group on the Draft
Declaration on the Rights of Indigenous Peoples, at its meeting in February 2002 decided
that at the December 2002 meeting it would focus on Article 3, the right to self-
determination which is basic to all the other articles and which has been a stumbling
block to progress on the entire Declaration. Article 3 reads “Indigenous peoples have the
right to self-determination. By virtue of that right they freely determine their political
status and freely pursue their economic, social and cultural development”, and it is
similar to Article 1 of the International Covenant on Civil and Political Rights (ICCPR)
which has been ratified by 148 States and the /nternational Covenant on Economic,
Social and Cultural Rights (ICESCR), ratified by 145 States.

Most States are agreed that progress must be made at the December 2002 meeting of the
Working Group, if work on the Draft Declaration is to be completed during the
International Decade of the World’s Indigenous Peoples which ends in 2004. That was
the time frame given to the Working Group to complete its work. So far, the record on
approving articles in the Working Groups has not been good.

After seven years (1995-2002), the Working Group has approved of only two articles out
of 45 in the Draft Declaration. This followed nine years (1985-1994) of work by experts
under Erica Daes and the UNCHR sub-committee. Indigenous peoples fully participated
at both stages. Consequently, it appears that there is a serious problem of political will in
moving this document forward in the present Working Group. As you know, there are
international instruments and standards for women, children, refugees, migrant workers,
labourers, minorities, prisoners of war, criminals and human rights defenders, but with
the exception of ILO Convention 169, none thus far for indigenous peoples who
historically are one of the most wronged and exploited groups in the world. Furthermore,
we must recall that in this case we are talking about a declaration, not a treaty.

In the pre-conference reading document that we prepared for this seminar, we tried to set
out in summary fashion some of the arguments put forward by indigenous peoples to
support their right to self-determination and at the same time, some of the concerns put
forward by States for hesitating to support this right.
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The indigenous peoples in the Americas for example, point out that when the Europeans
from England, France, Spain and Portugal (and others), first made contact with them in
the 15™ and 16™ centuries, they were various nations with languages, cultures, religions,
institutions, territory, laws and economies. These nations were recognized as such by the
European powers — by the British in the Royal Proclamation of 1763 — and treaties were
concluded between the European States and many of the American First Nations. The
indigenous peoples of the Americas strongly affirm that they never gave up this status
and these rights — and consequently they continue to exist — and that they are peoples
with the right to self-determination.

States, on the other hand, are concerned about either their territorial integrity and/or how

the right to self-determination can be accommodated within their various State structures

and constitutions. What will self-determination look like in practical terms as it is played
out in their respective countries?

These are issues that we will discuss today. For example, have the obligations in Article
1 of the ICCPR really impeded any of the ratifying States? Are some States exaggerating
the consequences of recognizing the right to self-determination for indigenous peoples?
Is it not possible that the recognition of the right to self-determination for indigenous
peoples will bring greater stability and peace for their States than non-recognition?

Finally, we should try to avoid the temptation to predict in advance every possible
interpretation of recognizing the right to self-determination for indigenous peoples. If
States had taken this same approach with the articles in the UN Charter and the Universal
Declaration on Human Rights, these important instruments would never have been
approved or accepted. The principles in both documents were considered right and just
and States approved them accordingly. What is important is the soundness of the
principles and the spirit of trust between the States and the indigenous peoples. This is
how progress will be made.
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The Self-Determination of Indigenous Peoples:
Past Debt and Future Promise
Maivén Clech Lam'

I am most grateful to the International Centre for Human Rights and Democratic
Development in Canada for inviting me to participate in this workshop on the right to
self-determination of indigenous peoples. It is a special honour to participate in this very
first session of the UN Permanent Forum on Indigenous Issues and work alongside its
members, representatives of States and indigenous peoples, as well as fellow specialists,
to find ways for unravelling the stand-off that has developed in the Working Group on
the Draft Declaration (WGDD) of the Human Rights Commission over Article 3 of the
1994 Draft UN Declaration on the Rights of Indigenous Peoples. Article 3, as we know,
states without any condition that indigenous peoples have the right to self-determination.
As I understand it, our host, Rights & Democracy, has brought us together informally in
this space today with the hope that we shall converse frankly, and without unwanted
attribution, as we earnestly seek to arrive at a conceptualization of the legal, political, and
institutional contours of the right to self-determination of indigenous peoples that could
move the WGDD to see that the recognition of this right represents nothing more than the
payment of a debt that the world has long owed indigenous peoples, and also nothing less
than the promise of a richer, more just, and therefore also more harmonious future that
the world owes itself.

Professor Erica-Irene A. Daes, who so wisely and courageously guided the Working
Group on Indigenous Populations (WGIP) to insert the standard wording of the right to
self-determination in Article 3 of the Draft Declaration in 1993, has just reviewed for us
the history behind the right. I will now briefly, and as specifically as possible, discuss
three other matters: 1. The maturation of the right to self-determination in international
law; 2. The need for international institutions and processes to mediate, when needed or
as requested, the exercise of the right to self-determination by any people, indigenous or
otherwise; and 3. The consequences to indigenous peoples and States of the recognition
of the right.

The Maturation of the Concept of Self-Determination.

I choose to speak of the maturation, rather than evolution, of the concept of self-
determination consciously, for two important reasons. First, maturation connotes growth,
which I consider healthy, whereas evolution simply denotes change, whether progressive
or regressive. Second, I wish to distance myself from the regressive position taken by
some international lawyers, particularly in the U.S. who, since the creation of the WGIP

1Visiting Associate Professor, Washington College of Law, American University
(maivan71@hotmail.com) For a fuller discussion of the topic, see Maivan Clech Lam, At the Edge of the
State: Indigenous Peoples and Self-Determination, Ardsley, New York: Transnational Publishers, Inc.
(2000).
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in 1982, began to assert that self-determination in the contemporary world is a modified
right that offers, especially in the case of indigenous peoples, only internal and not
external self-determination. What these lawyers mean by internal self-determination is
some form of autonomy, or limited self-government, within an existing State. They
thereby reject the full meaning of the right to self-determination prevailing through the
20th century, during which the right played a pre-eminent role, legally and politically, in
the liberation of peoples in the Third as well as Second Worlds from destinies they found
oppressive.

The right was first enshrined, as Professor Daes has pointed out, in an international legal
instrument in 1960 when the General Assembly adopted the UN Declaration on the
Granting of Independence to Colonial Countries and Peoples, and elaborated in the
companion General Assembly Resolution 1514. The right was then prominently
confirmed six years later in the two international human rights covenants of 1966. Under
the classic understanding of self-determination, a people that holds this right is entitled,
among other things, to freely choose its political status -- whether in the form of
incorporation with an existing State, free association with it, or separation from it.

Most Third World countries in the last century chose separation, which incidentally was
denominated independence and not secession as they had never consented to union with
metropolitan States in the first place. Their choice, however called, effected a separation
of Third World peoples from colonial states that previously controlled them, and was
considered a wholly legitimate and indeed expected expression of their right to self-
determination. An interdiction of that particular choice today would therefore constitute
a fundamental departure from, and drastic diminution of, the classic meaning of the right
to self-determination which, it should be noted, is widely considered by international

lawyers to have jus cogens, or non-derogable, status in international law.2 In contrast, the
principle of the territorial integrity of States does not, indeed could not, enjoy this same
status in recognition, no doubt, of the obvious reality that humans can no more summon
the power to freeze existing international boundaries than they can to interdict history
itself.

Indigenous peoples, of course, have histories that distinguish them from dominant Third
World peoples who went on to form independent postcolonial States in the 19th century
in Latin America and in the 20th century in Asia, Africa, and Oceania. In
acknowledgement of their unique experiences of subjugation, indigenous peoples are
sometimes denominated the Fourth World. Generally speaking, Fourth World peoples
have been far more overwhelmed and disrupted by the societies of settlers or otherwise
alien subjugators that now permanently surround them than were Third World peoples
under distant metropolitan rule. More disruption, caused by more intrusion, but also
resulting in more inter-implication. Furthermore, indigenous peoples today are asserting
their self-determination in a world that has itself become highly, perhaps overly, inter-
implicated, or interdependent. Because of these circumstances, it stands to reason, as

? See Antonio Cassese, Self-Determination of Peoples, Cambridge: Cambridge University Press (1995).
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indigenous peoples have repeatedly emphasized in UN fora, that the overwhelming
majority of them now seek, not independence, but a form of free association with
enclosing States as mediated by international law and society.

Sadly, some States have chosen to exploit indigenous peoples' realistic desire and good
faith willingness to negotiate a partnership with States to demand a formal downgrading
of their right to self-determination. The US government, for example, which has long
resisted the term "peoples" and "self-determination" in the Draft Declaration, now takes
the position, first issued by the White House National Security Council in January 2001,
that it is willing to accept the term "peoples" and "internal self-determination" in the
Draft Declaration provided that the first is accompanied by the caveat attached to the
term in ILO Convention 169, which states that the term carries no implication one way or
the other regarding the right to self-determination; and that the second be worded to
specify autonomy or self-government within the existing nation.

There are four distinct dangers to indigenous peoples in the U.S. position. First, no
international legal instrument to date, to my knowledge, defines or even contains the
terms "internal self-determination", "autonomy", or "self-government". That is, the terms
have no meaning under international law, and are thus subject to the interpretation that
particular States give them. Second, the interpretation that the U.S. Supreme Court gives
the term "self-government" in the case of Native American nations is that its content is
whatever the U.S. Congress, which the Court invests with plenary, and indeed unilateral,
power over Indian nations, is pleased to say it is at any given time. Third, in the course
of the U.S." short history, its government has in fact whittled down the political status of
Native American nations from that of full sovereigns with which it originally concluded
treaties until 1868, to that of so-called self-governing entities that are permitted to do
little more than define their members, regulate the latter's interactions, and prescribe
tribal inheritance laws. Those familiar with European civil law will immediately
recognize that this complex of powers constitutes nothing other than the humble domain
of Personal Status law, which even the Ottoman Empire routinely devolved to its
minorities. Fourth, I expect that the U.S. will continue to oppose the 1994 wording of
Article 3 through the foreseeable future inasmuch as its behaviour here is consistent with
its behaviour in other international law-drafting exercises that it judges inconvenient:
whether on the law of the sea (UNCLOS), global warming (Kyoto Protocol), or the
International Criminal Court (ICC). In each instance, the U.S. delays and delays the
exercise with inordinate demands to safeguard its narrow short-term interests, only to
refuse to sign at the end anyway (Kyoto Protocol), or compel re-drafting (UNCLOS), or
even "unsign" (ICC).

The international community, in my view, should now simply move expeditiously
forward to adopt the Draft Declaration and not allow any single State, however powerful,
to force indigenous peoples to mortgage their future, which Article 3 protects, in order to
uplift their present, which the rest of the Draft Declaration mandates. Let me explain this
tension between the present and the future that the delay in adopting the Draft
Declaration has imposed on indigenous peoples. While it is true that an indigenous
people could, whether under the rubric of free association/autonomy or the alternative

19



Seminar: Right to Self-Determination of Indigenous Peoples

rubric of self-determination, in fact exercise the exact same degree of jurisdiction on the
ground in its traditional territory, a world of difference actually separates the two theories
under which it would do so. Where States have used the term in their domestic
legislation, "autonomy" normally refers to a group's ability to regulate a specified set of
affairs that the State usually oversees but that it permits the group to undertake in pursuit

n

of its own welfare while remaining a constituent of that State. It is a State's "extensive

grant of liberty" or devolution of power, to a group that it encloses.” The liberty typically
covers such activities as the running of the subgroup's own schools, the election of its
own officers, and the identification of its own members. While the actual reach of that
liberty may be identical to, or even vaster in scope than, the authority exercised by a
holder of the right to self-determination that has agreed to curtail its power to associate
with another, the two situations embody wholly different theories and potentials. The
holder of the right to self-determination retains the inherent right to later enlarge its
activities, within limits established by general international law or treaty obligations only,
while the autonomous entity remains vulnerable to contractions of its authority that the
enclosing State may unilaterally impose.

This unilateral power of States over indigenous peoples has proved devastating to them,

as the UN report issued by José R. Martinez Cobo in 1986 recognized,5 and as most
agents of international civil society concerned with the subject now acknowledge.

Indeed, the Cobo report specifically concluded that the widespread ethnocide, and
sometimes genocide, of indigenous peoples in the modern period are directly linked to
their lack of a recognized right to self-determination. They now need to acquire that right
and, most importantly, the international legal personality that it confers, so that they may:
1. Negotiate with States on the basis of formal equality; 2. Readily appeal to the
international community for protection from abuses of States when these occur; and 3.
Participate as needed in international fora where, increasingly, decisions are made that
radically affect their communities.

The goal that indigenous peoples entertain thus differs fundamentally from that of other
peoples, in colonial territories or independent States, that asserted their right to self-
determination in the last century. Typically, these sought and secured independent
statehood first, and in consequence also gained international legal personality. The
originality of the indigenous peoples' position rests in the arresting fact that, in the
overwhelming number of cases, they seek international legal personality without at the
same time pursuing independent statehood.

Indeed, apart from Article 3, the 45-article long Draft Declaration, which indigenous

* See Louis Sohn, "The Concept of Autonomy in International Law and the Practice of the United
Nations," 15 Israel Law Review 2 (1980).
* "The Aaland Islands Question: Report of the Committee of Jurists", League of Nations Official Journal,
Special Supplement No.3 (October 1920), p.6.
’ Cobo was in charge of the report but asked Augusto Willemsen Diaz, whom he acknowledged to be

more expert on the subject, to write up. The report is nevertheless commonly known as the Cobo report.
See U.N Doc. E/CN.4/Sub.2/1997/14.
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peoples spent long patient years in Geneva constructing alongside the WGIP, and now
support in its entirety, sets out nothing other than a template for a minimally satisfactory
State/indigenous peoples partnership. True partners however—whether in political,
business, or personal relationships—must be free to enter, maintain, revise, or end their
partnerships. Indigenous peoples seek nothing more, but also nothing less. It is therefore
disingenuous for some States to hold the Draft Declaration hostage because a handful of
indigenous peoples might choose to wholly separate from them. To analogize from
personal relationships, in countries where the law recognizes divorce, marriages continue
to exist, and even last and thrive where parties work to offer mutual benefit and receive
mutual satisfaction. At the same time, few States grant divorces on mere demand, or
whim. Likewise, a State cannot, and should not, be made or unmade in a day. In that
regard, I strongly advocate leaving Article 3 intact, but possibly adding to it, or to Article
36 which deals with international settlement of disputes between States and indigenous
peoples, or even in a companion protocol, the following paragraph:

The right to self-determination is available under international law to all

peoples without discrimination. The exercise of the right, in an

interdependent world where peace and justice must both be upheld, is

subject to UN oversight and endorsement.

Needed Institutions and Processes

The paragraph I have suggested brings up the matter of the institutions and processes that
will need to be developed within the UN system—gradually, and inevitably through trial
and error, beginning with the Permanent Forum—to assure that the right to self-
determination of indigenous peoples translates into the survival and thriving of their
communities as well as the preservation of States from avoidable dismemberment. This
is what I meant when I spoke earlier of the maturation of the right to self-determination:
we must not go backwards on the content of the right, but we can and must urge the UN
to pro-actively channel the energy of self-determination to just goals via peaceful means,
i.e., justice for indigenous peoples, and peace for both indigenous peoples and States.
For this to happen, we all have to overcome certain obsessions that now dominate the
culture of international law and international relations.

The first is our misguided and often dangerous conceit that we build for the ages: that the
choice of a political status is forever, that territorial boundaries are eternal, that history, in
other words, can be arrested. Instead, a particular manifestation of self-determination
could be for increments of years, and be reviewable, as is the Federated States of
Micronesia's (FSM's) Compact of Free Association with the U.S. The second is that a
claim for self-determination is at bottom one for separation, which States call secession.
Why not take indigenous peoples' assurances at face value? They are typically small
populations that, notwithstanding a record of harsh suppression by States, have many
reasons to retain the real or potential advantages of linkage to them and that furthermore
know that, in the present global moment, statehood is not always as necessary, beneficial,
or glamorous as it was thought to be in the last centuries. The third obsession comes
from positivist lawyers' intent on constructing regimes that prickle with definitions and
rules. But the world of immense diversity and fast-paced change that we now inhabit
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needs fora and processes far more than it does rules that often arrive dead or at least
obsolete on arrival. In this regard, too, the WGIP was extraordinarily prescient: it wisely
resisted for almost two decades certain States' insistence that the term "indigenous
peoples" be defined. Flexible guidance, not positivist straitjacketing, is what is now
called for in a world grown too complex, uncertain, and fast-changing to be run by rote.

Obligations Flowing from Indigenous Self-Determination.

I shall only say a few words here, primarily to address the question that sometimes arises:
what happens to the individual human rights of indigenous persons under a regime of
self-determination for the indigenous collective? An irate answer might be that it would
be hard to imagine a more power-less and rights-less situation for indigenous persons
under a self-determination regime than currently obtains under the existing hegemonic
State regime. My earnest answer however is this: entities invested with international
legal personality must necessarily take on commensurate international obligations. This
is the case with States, international organizations, and sui generis parties like the
Vatican and the PLO, now become the Palestinian Authority. In the case of the
indigenous collective these obligations might range from, for example, respect for its
members' human rights to observance of the international community's standards
regarding emission of trans-territorial pollution. Once indigenous peoples are declared to
hold the right to self-determination, the full extent of these obligations, as well as the
means and methods for enforcing them, will have to be worked out in processes of
mutual authorship and accommodation at the international level. There is no inherent
reason, however, why the leadership of an indigenous people could not be held
accountable, for example, to the Human Rights Committee for human rights violations
that it commits.

States will also be answerable in new ways both to indigenous peoples they enclose and
to the international community once indigenous peoples achieve self-determination. First
and foremost, States must facilitate, and not frustrate, the right of access to international
fora that comes with the international legal personality self-determination confers on
indigenous peoples. Second, if a State enters into a relationship of negotiated free
association with its indigenous peoples, it must honour the minimum standards for such a
relationship set out in the 1994 Draft Declaration. The most crucial one of these, in my
view, is that which requires that indigenous peoples give their free and informed consent
to activities that affect their communities, territories, and resources.

Finally, as indicated in the paragraph I earlier proposed be added to the 1994 Draft
Declaration, the international community itself will have to assume an obligation to both
indigenous peoples and States to assist them in their negotiations whenever either party
requests it, or when potential for mischief surfaces. Fora and processes will need to be
made available with the goal of channelling negotiations to just and peaceful outcomes.
Last but not least, the UN must interdict, from the start, third party State interference in,
or exploitation of, a bilateral State/indigenous dispute. Finally, it is important to
remember that the proposed Declaration is only that: a set of inspirational norms which a
group of experts nominated by States proposed, after seriously labouring over the issue
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for more than a decade, as a guiding document for changes we all agree are needed. We
can always tinker with it later, when we shall have acquired the hindsight we will gain
from trying to live under it.

Conclusion

In conclusion, we are presented today with a genuinely unique opportunity, in the form of
the 1994 Draft Declaration, to lay down aspirational principles that will launch the
process of making amends for the shameful harm that indigenous peoples have suffered
for half a millennium now, and also to choose a path that offers all humanity the
possibility of co-existing in peace and in enjoyment of the full richness and wisdom of
our combined experiential patrimony. That is, we must choose between a violence and a
homogenization that has demeaned and depleted our human and natural resources, and a
peaceful mutual engagement for the purpose of preserving the human and natural riches
that remain. In the slang of my adopted country, the U.S., the choice is a no-brainer!

23



Seminar: Right to Self-Determination of Indigenous Peoples

Self-Determination in the Context of a Plurinational State: The

Ecuadorian Experience
Nina Pacari, member of the Republic of Ecuador’s National Congress

Greetings to all of you, including government delegates, delegations of indigenous
peoples, and to all sisters and brothers. Thank you for inviting me to be here. It is
extremely important for us to be able to make a contribution regarding the recognition of
self-determination on the basis of indigenous viewpoints and concepts.

I believe that one starting point for understanding recognition of the concept of self-
determination is to see that self-determination is a political position. It is a position taken
by peoples that have been excluded, a position with regard to a one-nation State that, on
the basis of its single-ethnicity nature and formation, has never truly allowed indigenous
peoples to be part of the decision-making process that determines their own fate.
Throughout history these peoples have continued to exist. However, when national
States were formed, their leaders ignored the existence of indigenous peoples and
imposed institutional structures that do not respond to the extreme diversity of national
realities. Because they were not included, the problem of exclusion was born. This
problem must be rectified in a framework of recognition of pluriculturalism on the part of
society and the State, and recognition means more than simple declarations. In the case
of Ecuador, guidelines for the exercise of self-determination on the part of indigenous
peoples can be developed only through a plurinational State. It is therefore important to
understand that there is no such thing as a first-class or second-class people. Nor are
there any peoples in the world who will agree to their own disappearance. Although ILO
Convention 169 was an important step forward insofar as it recognized the nature of
peoples, the stipulation that “the use of the term ‘peoples’ ... shall not be construed as
having any implications as regards the rights which may attach to the term under
international law,” which implies sovereignty, is discriminatory and places indigenous
peoples in a second-class role. Furthermore, it could be understood that the white,
crossbred (mestizo) peoples in Ecuador or Latin America — the ones who structured
national States during the transformation of the colonies into republics — are the only
ones who hold the privilege of exercising self-determination. To overcome this
discrimination, self-determination requires no name but rather the political will to share
decision-making.

A second starting point is to understand the need for new models for States. States can be
inclusive. Although several States have now recognized their pluricultural nature, they
have gone no further than mere declarations. Any materialization of their recognition has
remained in an embryonic state. In many cases there is not even a will to acknowledge
the principle of self-identification recognized by ILO Convention 169, which highlights
the right of indigenous peoples to an autonomous identity. Moreover, there actually
exists resistance to this recognition. In several of our countries we identify ourselves as
the first nations. In Ecuador, we refer to ourselves as indigenous nationalities. States,
however, find it difficult to fully recognize this collective self-identification, which could
lead to the creation of plurinational States.
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It is in this context that fears of secession arise. A State born of a one-nation, single-
ethnicity political project will feel that its exercise of power has been decreased when the
time comes for it to “share” decision-making. Such a State fears change because it can
have far-reaching repercussions on its exercise of democracy and development. With this
reality in mind, we could analyze the domestic territorial conditions in each of our
countries and identify the different co-existing realities. This would become a basis for
making the exercise of self-determination viable. There are several ways to implement
the self-determination of indigenous peoples in a context of plurinational States. In
Ecuador, we have proposed transition periods for the construction of a plurinational State,
which means nothing more than a new, inclusive State. To achieve such a State we must
carry out in-depth studies of our domestic territorial reality by means of a national
geopolitical mapping process.

The territorial mapping conducted by indigenous peoples in 1998 made it possible to
define the territorial locations of the 12 indigenous nationalities in Ecuador’s three
regions: the Coast (Costa), the Uplands (Sierra), and Amazonia (Oriente). We found that
separatism implied the theoretical creation of 12 States. This was not viable in practice
because not all the territories were cohesive, nor were all the inhabitants of each territory
indigenous. Furthermore, the Uplands have a completely pluricultural make-up. It was
therefore clear to the indigenous movement that we cannot propose separatism or
independence. Instead, it was apparent that self-determination could be exercised in the
framework of a plurinational State in which indigenous peoples would have full powers
to make decisions regarding the destinies of their peoples.

Plurinationalism would, of course, change the structures of the State by putting an end to
the hegemonic make-up of its parliamentary, executive, and judicial structures. For
example, there would be a plurinational parliament.

To reach our objective, we have created an initial constitutional foundation by including
the collective rights of indigenous and Afro-Ecuadorian peoples. These specific rights do
not diminish either the validity or the exercise of indigenous individual rights. For
instance, an indigenous person has the same right to an education as other Ecuadorians.
On the level of collective rights, that same individual has the right to receive an education
in a way that is different and in accordance with cultural codes so as to strengthen his or
her identity, thought structures, philosophy, and way of life as a member of a distinct
indigenous people.

On the territorial level, as well, the principle of plurinationality implies reorganization.
Some indigenous territories are clearly cohesive: this is the case of indigenous
nationalities in Ecuador’s Amazonia and coastal regions. Other territories, such as some
of those in the mountainous regions of Ecuador, can become more cohesive following
reorganization, which would enable indigenous and black peoples to directly exercise
local power. In most of the country’s mountainous regions, however, the pluricultural
reality must be taken into account. In Ecuador we would therefore have three different
territorial situations in which self-determination could be managed within a framework of
a plurinational State.
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The exercise of self-determination has repercussions that upset the hegemonic interests
concentrated in small groups of economic power. One of those interests is oil. Self-
determination would mean that indigenous peoples could be directly involved in
decision-making related to oil resources for the purpose of protecting their collective
interests.

We believe that there is an imperative need to move forward by reorganizing the use of
land and territories because, when the current political and administrative divisions
(townships and provinces) were drawn up, ethnic and cultural dimensions were not
considered. Some indigenous peoples or nationalities were broken up and placed in
minority conditions within townships and provinces. The proposal for reorganization can
become a reality only if there is strong political will and if the principle of cultural
diversity and the exercise of indigenous rights are guaranteed.

Most of Ecuador is pluricultural territory. Indigenous peoples represent 50 or 60% of the
population in townships such as Cotacachi and Otavalo, in the province of Imbabura. In
the township of Guamote, in the centre of the country, 98% of the population is
indigenous. Indigenous people have been elected as mayors of municipalities in those
areas, and they have promoted pluricultural management, meaning that it is inclusive and
participatory in these townships, where indigenous, Mestizo whites, and Afro-
Ecuadorians live together. An exclusively “indigenous territory” would not be possible
in such areas, given their pluricultural nature and their need for pluricultural
governments. This reality dictates the need for decisions to be made via participation by
the citizenry of the pluri-ethnic population of a specific township. Ongoing consultation,
accountability, social control, and supervision by the citizenry can have a direct impact
on the reorganization of public spending in accordance with priorities that benefit the
entire local population. This kind of pluricultural participation on the part of citizens
makes it possible to build citizenship, optimize human and economic resources, and
eradicate the patronage and populism that have caused so much damage in our countries.

In summary, by building a new form of power at the level of local government we can
begin to create a national framework for the construction of an inclusive, pluricultural,
and plurinational State in which the exercise of self-determination for indigenous peoples
can become a reality. Therefore, our proposal for a plurinational State must reach beyond
the local level to the national scene so that indigenous and Afro-Ecuadorian nationalities
can begin to make full use of self-determination.

Concepts such as sovereignty are being reconsidered on the international level, and the
European Union is going even further with a single currency that is not just part of a
monetaristic policy. We should therefore be able to make some headway on the concept
of self-determination. We must not limit ourselves to old concepts, and we must not limit
indigenous peoples concerning their exercise of self-determination. To do so would be to
send the international community a signal that those who have identified themselves as
modern or modernizers would actually like to maintain the current status of first-class
and second-class peoples.
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I have provided a brief outline on the situation of Ecuador’s indigenous peoples with
regard to self-determination, and it is similar to that of other countries in our region.
There are nevertheless differences, such as those we saw with the indigenous peoples
whom we visited in the U.S. They even have their own territorial spaces as well as a self-
government law. At first, we were glad and full of admiration for their self-government,
but when we began to share ideas with them, we realized that their self-government was
very limited. Such limitations are not compatible with a country that takes pride in its
democracy. The U.S. is a confederated State. Why, then, instead of recognizing only
reservations, does it not recognize a confederation of indigenous States, in which the
indigenous peoples could make decisions regarding their own destiny?

Indigenous peoples in different countries may have different proposals that fit their own
reality, but, for the sake of democracy, there must be an opportunity to value and
recognize the right to self-determination, as proposed by indigenous peoples.

In conclusion, I would like to insist on the historical responsibility incumbent on States to
remove the shroud of contradiction that currently surrounds self-determination. The
challenge is to face the reality that self-determination requires an inclusive State. The
self-determination of indigenous peoples is an issue of democracy, and indigenous
peoples have a right to self-determination.

We need to realize that we are living in times of transition in which we must achieve
convergence and open-mindedness on the part of governments. This will enable them to
overcome their fears, to discuss self-determination, and to understand that it is a basic
condition for strengthening institutions and building pluri-ethnic democracies. We have
seen enough fear-mongering over imaginary separatism. And if a specific reality so
requires, and if the conditions are appropriate, why not agree to separation? Specific
realities will determine how this issue is to evolve. I would however like to emphasize
that a lack of political will should not be an excuse for ongoing support of the current
model of exclusive States.

Undeniable realities will help us to do away with fears and to rid ourselves of all-
embracing powers. We must speak out in favour of a real process of power sharing.
That’s what democracy means!

These are the experiences that [ was asked to share with you. I hope that they will make
it easier for you to understand our realities and proposals. My aspiration is that
governments will overcome their fears regarding the exercise of self-determination and
that they will move toward the establishment of inclusive States. I will end with a call for
observance of Article 3 of the Draft UN Declaration on the Rights of Indigenous Peoples,
the result of several years of debate and efforts on the part of indigenous peoples.
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Self-Determination: An Australian Perspective
William Jonas, Aboriginal and Torres Strait Islander Social Justice Commissioner

The Social Justice Commissioner is an independent, statutory officer with legislative
responsibilities to monitor the compliance of Australian governments with human rights
standards as they relate to indigenous peoples.

A major part of this role is that I am required to submit two reports to the federal
Parliament each year. The first is on the exercise and enjoyment of human rights by
indigenous peoples — the Social Justice Report — and the second specifically on issues of
land title and human rights — the Native Title Report'. I only arrived in New York last
night as my latest reports were tabled in federal Parliament earlier this week.

I have been asked to provide an Australian perspective on the right of indigenous peoples
to self-determination.

Historically in Australia government policy and other practice towards indigenous
peoples has gone through the following stages - extinction; then when indigenous peoples
had been brought to the brink of such extinction policy was aimed at 'soothing the dying
pillow' through protection; followed by assimilation; followed in the early 1970s by self-
determination. As Madam Daes noted this morning, governments change and so do their
policies, and in 1996 Australia elected a conservative government who changed the basis
of indigenous policy to self-management and now self-empowerment, whatever that
means.

What I intend to do in the limited time available to me is to provide you with some
Australian examples of the demands of indigenous peoples for self-determination. These
examples illustrate the following key issues:

o First, that self-determination for Aboriginal and Torres Strait Islander peoples in
Australia is about inclusive government and ensuring the effective participation of
indigenous peoples in processes which define and control their lives;

e Second, and related to this, indigenous Australians do not entertain the notion that
self-determination will lead to secession and the creation of separate States — and
two examples that I intend to give you in the Torres Strait and Northern Territory
are of particular interest in this regard,

e Third, that self-determination is seen by indigenous peoples in Australia as pivotal
to the adequate protection and exercise of our cultures, and to the maintenance of
cultural integrity; and

e Fourth, that despite these factors, and I believe consistent with them, indigenous
peoples in Australia do not consider that their rights to self-determination should
be confined to a notion of so-called internal self-determination.

! For information on the Social Justice Commissioner, including the latest Social Justice and Native Title
reports and other publications see: www.humanrights.gov.au/social_justice/index.html.
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As Ms. Pacari stated in her presentation this morning, self-determination is a political
issue. I agree with this, and my starting point for any discussion on indigenous peoples
and self-determination, however, has to be the unequivocal recognition of the political
reality that indigenous peoples do have a right to self-determination. Practice of the UN
human rights treaty committees over several years confirms this.

In July 2000, Australia appeared before the Human Rights Committee which had asked in
its pre-sessional list of issues the following question:
What is the policy of Australia in relation to the applicability to the indigenous
peoples in Australia of the right to self-determination of all peoples?”

In confirming the conclusions of the Committee on the Elimination of Racial
Discrimination earlier that year that amendments to land title legislation in Australia
discriminated against indigenous peoples’, the Human Rights Committee stated in its
concluding observations that:
The State party should take the necessary steps in order to secure for the
indigenous inhabitants a stronger role in decision making over their traditional
lands and natural resources (in accordance with Article 1, paragraph 2 of the
Covenan‘[).4

Other comments in recent years on the right of indigenous peoples to self-determination
can be found in the pre-sessional lists of issues and concluding observations of the
Human Rights and Economic, Social and Cultural Rights committees in relation to the
periodic reports of Canada and Norway, as well as in several individual communications
to the Human Rights Committee.’

So then, to the current situation in Australia. There are two brief examples that I wish to
relay to you. The first is the debate over statehood in the Northern Territory of Australia.

Our constitutional system is a federation of states, with full plenary power, and territories
with more limited powers. For less than 40 years the Northern Territory has existed as a
territory, prior to which it was included within the State of South Australia. For much of
this time, the NT has expressed the desire to attain full statehood — a matter which would
require agreement from the Commonwealth to conduct a referendum in the Territory.

2 Human Rights Committee, List of issues: Australia, UN Doc: CCPR/C/69/L/AUS, 25/4/2000, Issue 4.

3 Committee on the Elimination of Racial Discrimination, Concluding observations — Australia, Un Doc
CERD/C/304/Add.101; 19/4/2000, paras 8-10.

* Human Rights Committee, Concluding observations on Australia, UN Doc: CCPR/CO/69/AUS,
28/7/2000, para 9.

> CESCR, List of issues: Canada, UN Doc: E/C.12/Q/CAN/1, 10 June 1998, Issue 23; CESCR, Concluding
observations: Canada, UN Doc: E/C.12/1/Add.31, 10/12/98; HRC, Concluding observations: Canada, UN
Doc: CCPR/C/79?Add.105, 7/4/99, paras 7,8; HRC, Concluding Observations: Norway, UN Doc:
CCPR/C/79/Add.112, 05/11/99, paras 10 and 17, which provides (at para 17) that ‘the Committee expects
Norway to report on the Sami people's right to self-determination under Article 1 of the Covenant,
including paragraph 2 of that Article’. The HRC has also confirmed that indigenous peoples have a right to
self-determination in the following individual communications: Lubicon Lake Band v Canada (1990) Un
Doc: CCPR/C/38/D/167/1984; and Marshall (Mikmaq Tribal Society) (1991) UN Doc:
CCPR/C/43/D/205/1986.
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Such a statehood referendum took place in October 1998, following an extensive process
whereby a committee of the NT parliament considered the various options for statehood
and drafted a proposed constitution. This constitution included a number of critical
features for indigenous peoples in the territory, including a bill of rights, mechanisms
guaranteeing open government and providing for their full participation and recognition
of their customary law and cultural practices.

However, the government of the day — a deeply conservative one, which has recently
been tossed out of office after over 30 years in power- did not accept this constitution and
replaced it with a proposal that did not provide such recognition to indigenous peoples.
As a consequence, the indigenous peoples of the Northern Territory met at Kalkarinji in
central Australia in August 1998 to determine a response to the statehood proposal.

The Kalkarinji statement of the Combined Aboriginal Nations of Central Australia that
emerged, withheld consent for the establishment of a new State until such time as the
government entered into good faith negotiations with the freely chosen representatives of
the Aboriginal nations and led to a constitution based on equality, co-existence and
mutual respect.

At the referendum that followed two months later, 52% of Territorians voted no to
statehood and defeated the proposal. The Combined Aboriginal Nations then met again at
Batchelor in December 1998 to develop standards for constitutional development. The
outcomes of this meeting and the one at Kalkarinji are known as the indigenous
Constitutional Strategy for the Northern Territory.’

The indigenous peoples of the Territory state that this strategy constitutes ‘the indigenous
blueprint for constitutional development in the NT... (with) equal relevance for federal
Constitutional development’’. It includes:

e The recognition of Aboriginal law through Aboriginal structures of law and
governance;

e Protection of the inherent right of Aboriginal peoples to self-determination in the
new Constitution;

e Continued recognition and protection of indigenous rights to land and resources;

e Processes to facilitate Aboriginal self-government, including direct funding
arrangements with the federal government and the examination of options such as
regional authorities, regional agreements and treaty arrangements;

e Negotiation on control and delivery of services relating to essential services and
infrastructure, health, education, law and justice, to ensure that they are culturally
appropriate; and

e Adequate protection of human rights.

® Indigenous Constitutional Convention Secretariat, Indigenous Constitutional Strategy Northern Territory,
Northern Land Council and Central Land Council, Casuarina and Alice Springs, 1998.
7 .

Ibid, p5.
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This example provides an excellent illustration of the desires of indigenous peoples in
Australia. It demonstrates a clear desire for dramatic change to existing relationships with
indigenous peoples, yet importantly it does so within the context of the maintenance of
the integrity of the territory’s system of government and geography. It proposes what
James Anaya has termed an ‘indigenous layer of federation’.

The importance of this in the Australian context is that indigenous peoples in the NT
constitute 28.5% of the total population. This compares with other states or territories
where the largest proportion of indigenous peoples is 2.5%. The Northern Territory is
also a territory with a twenty year land rights regime which has provided indigenous
peoples with ownership of 80% of the coastline and over 50% of the territory; and a place
where there has been a high level of retention, maintenance and practice of Aboriginal
law, language and culture.

In short, it is one of the places in which desires for secession or a break from Australian
systems of government would be most realistic on the basis of resource and land
ownership and size of the population. And yet this is clearly not an aspiration that is
expressed by the indigenous peoples of the territory.

The second example is another place where indigenous peoples have retained their
traditional cultures and which geographically is regionally capable of an indigenous form
of government — this is the Torres Strait. The Torres Strait islands are to the north of
Queensland, bordering with Papua in the Timor Sea. They are the ‘birthplace’ if you will
of native title in Australia — with Eddie Koiki Mabo’s historic claim over Mer in the
Torres Strait.

For over 20 years Torres Strait Islanders have been pushing for regional autonomy,
through the establishment of a regional government that is inclusive of both indigenous
and non-indigenous interests. This proposal is an expression of the will of the indigenous
peoples of the Torres Strait to control service delivery processes and provide modes of
government that maintain the cultural integrity of Torres Strait Islanders.

As the chairman of the Torres Strait Regional Authority, Mr Terry Waia has stated:
The vision which many Torres Strait Islanders have longed for has been for an
autonomous Torres Strait Region... One reason that we want to have greater
autonomy is because we want to be empowered to look after our own affairs. A
second reason is we know that the man on the ground is in the best position to
know what is needed. In the past, and even at present, we have some decisions
made in Canberra or Brisbane which overlook our local needs and culture. Good
governance means decisions being made by the right people at the right level and
in the right place at the right time."

8 Waia, T, Greater Autonomy and Improved Governance in the Torres Strait Islands Region, Speech to
Reconciliation Australia Conference on Indigenous Governance, 3 April 2002,
www.reconciliationaustralia.org.
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The federal government in Australia is largely supportive of this process, although the
process continues to move slowly. As this process is negotiated with the Queensland state
and Australian federal governments, the Torres Strait Regional Authority has also
negotiated framework agreements for coordinated service delivery in health, education
and other areas, as well as lodged a native title claim over the sea and waterways of the
entire Torres Strait. These initiatives are in furtherance of this autonomy goal. The latter
indicates the strong influence and centrality of cultural integrity to the process.

Again, the indigenous peoples of a well defined geographic area with strong indigenous
cultures and systems are seeking to exercise their self-determination in ways that do not
dismantle the Australian polity, but which ensure respect for culture and maximum and
effective participation.

Overall, these and other examples highlight the deep dissatisfaction of indigenous
peoples in Australia with current processes and the lack of participation and facilitation
which they provide indigenous communities, against the backdrop of dramatically poor
health, education, unemployment and crisis levels of crime and violence.

Mr Chair, these examples also highlight another key feature of self-determination —

namely, that it is about establishing equitable relationships in society. As such, it is a

process and not a single event. As Madame Daes has previously so eloquently said:
The right to self-determination of indigenous peoples should ordinarily be
interpreted as their right to negotiate freely their status and representation in the
State in which they live. This might best be described as a kind of ‘belated State-
building’, through which indigenous peoples are able to join with all the other
peoples that make up the State on mutually-agreed and just terms, after many
years of isolation and exclusion. This does not mean the assimilation of
indigenous individuals as citizens like all others, but the recognition and
incorporation of distinct peoples in the fabric of the State, on agreed terms.’

This should not be something to be feared by the rest of Australian society or the
international community. It is not about the creation of separate rights. It is about
inclusive government, in which indigenous peoples rightfully have a role in determining
their priorities and destiny. As Madame Daes also states, the right to self-determination is
the ‘right to demand full democratic partnership’ in society, and consequently:
this means that the existing State has the duty to accommodate the aspirations of
indigenous peoples through constitutional reforms designed to share power
democratically. It also means that indigenous peoples have the duty to try to reach
an agreement, in good faith, on sharing power within the existing State, and to
exercise their right to self-determination by this means and other peaceful ways,
to the extent possible.'”

? Daes, E., Discrimination against Indigenous People — Explanatory note concerning the Draft UN
Declaration on the Rights of Indigenous Peoples, para 26.
1 ibid., para 25.
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It is for this reason that I find the automatic equation of self-determination with secession
by some States as illogical. Self-determination requires States to enter into power sharing
arrangements with indigenous peoples, rather than for all power to reside in one or other
of these partners. It is difficult to see how a process conducted in good faith through
genuine negotiation and with the purposes of cultural recognition and equality in mind
can have such a prescribed outcome as secession.

At the same time, such processes of renegotiation are still substantial in the level of
institutional reform that they require and it is my view that the concept of internal self-
determination does not fully encapsulate this level of transformation. International
processes have been integral to setting the benchmarks for States to meet in their
treatment of indigenous peoples, and these benchmarks should not be set so low as within
the context of current institutional arrangements and without recognition of the
international legal personality of indigenous peoples. In my view, Article 3 of the Draft
Declaration on the Rights of Indigenous Peoples — framed as it is in accordance with the
provisions of the International Bill of Human Rights, constitutes the minimum acceptable
expression of our right to self-determination.
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An Asian Perspective
Victoria Tauli Corpuz, Executive Director of Tebtebba Foundation (Indigenous Peoples'
International Centre for Policy Research and Education)

I would like to present a brief overview of the situation of indigenous peoples in Asia,
look at the reasons why self-determination is difficult to achieve in many situations in
Asia, and propose some recommendations to further the achievement of this right.

Firstly, as many of you would know, the situation in Asia is varied. There are situations
where indigenous peoples are not even recognized as such, where they do not even have
citizenship rights. In Thailand for instance, our Hill Tribes brothers and sisters do not
have citizenship rights. Thus, they cannot freely circulate in Thailand. It is the same for
indigenous peoples in Burma. We have other situations where armed conflicts are raging
in indigenous peoples communities. That is precisely because they have exhausted all
peaceful means to resolve conflicts. As Erica Daes said earlier, nothing, no other choice,
has been given these communities. In the Philippines, for example, when we were
fighting against the construction of Chiku river dam, we explored all the peaceful means
available to us. We had dialogue among ourselves and tried to establish dialogue with
the government. We had petitions sent to President Marcos and numerous delegations
visiting us, but nothing was done. The national authorities and the company still wanted
to implement the dam. Thus, the only option left for many of our peoples was to take up
arms to fight against this construction. It is only after peoples finally took arms that
government realized they would have to talk to us and finally establish dialogue. The
World Bank was forced to cancel the dam.

In the Philippines, the government passed in 1997, the Indigenous Peoples Rights Act, a
clone of the Draft UN Declaration on the Rights of Indigenous Peoples, which reveals the
links between the work we are doing at the local level and the lobbying we are doing at
the UN. We are bringing back to the country the international work and using it as an
instrument, a framework for a legislation that recognizes our rights.

Secondly, I would like to mention that as we all know there are lots of obstacles against
the achievement of the right to self-determination. After the independence that many of
our states won against the colonial rulers, the whole concept of one nation one State
undermines all the diversities of peoples, which are in our own territories. This
nationhood concept has really been one of the major issues that indigenous peoples have
to deal with. In fact, even peoples who are not really part of the State have been
colonized, East Timor or West Papua, to be included in the so called imaginary one
nation. That is the reason why a lot of the dissent, the assertion of one's own identity has
been suppressed violently.

The second obstacle is of course the discriminatory mind set of the dominant population
and government agencies. [ would like to pick up the point raised by Erica Daes saying
that self-determination cannot be achieved by legislation only. This is one of the most
important reasons that, in spite of the adoption of the Indigenous Peoples Rights Act, the
establishment of the National Commission on Indigenous Peoples, the Philippines public
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servants or even the UN does not really understand, respect or accept what indigenous
peoples are talking about. We had meetings with various government agencies to see how
we could work together, in particular with regards to delineating ancestral lands and we
had the opportunity to hear the most patronizing remarks you could ever imagine. It is
very difficult to correct the culture, the mind set, the patronizing attitudes because these
peoples still believe that we cannot do anything on our own. In fact, even in the UN
system when we were asserting that indigenous peoples should be part of the secretariat
of the Permanent Forum, some UN people were asking Why? Can they do it ? Is there
anybody qualified among them? I mean that’s the kind of comments that you hear and it
really makes you angry. How can UN people who are supposed to implement this
structure think and comment that way. Therefore, I think that it is really one of the
greatest obstacles we have to deal with.

Thirdly, due to the phenomenon of globalization, many decisions are not even made by
our own governments. Thus, even the right of States to self-determination is very much
undermined. Decisions are being made by the World Trade Organization, the World
Bank, the International Monetary Fund, etc. Even if these organizations claim that they
will respect our rights, suddenly a law, an agreement comes out and we have to liberalize
everything. In the Philippines for instance, it is true that we have the Indigenous Peoples
Rights Act but we also have the Mining Law, which liberalizes the entry of all these
foreign mining corporations. Moreover, the mining industry, the Mining Chamber of
Commerce sued the Philippines government claiming that the Indigenous Peoples Rights
Act was unconstitutional. Thankfully, we lobbied very hard and recently the Supreme
Court came up with a decision. Now indigenous peoples are suing the government
claiming that the Mining Act is unconstitutional, because our Constitution says only 40%
of equity belong to foreign corporations and this mining law allows 100% ownership
over equity on mining investments. To be fair to some governments, their hands are often
tied because of the obligations they have, because they are heavily in debt. Thus, in
many international events like for instance at the WTO we indigenous peoples find
ourselves working closely with our government to assert our right to have a control over
our own national territory and over our own national resources.

Therefore, what then are we supposed to do to strengthen the achievement of this right?
First, I think we really need to look at and share all the experiences of self-determination
from the local level up to the global level. I say local because in the Philippines for
instance in spite of the Mining Law, several of the provinces, including my own village,
have come up with a local or municipal ordinance saying that we ban the entry of mining
corporations for 25 years. Moreover, we have a local government code which allows the
local government to determine how the lands and resources should be used. We recently
had a meeting and since five provinces in the Philippines already adopted that ban, it is
now a provincial resolution, provincial ordinance. As the Philippines government does
not know how to deal with these bans, the situation has led to the withdrawal of the
biggest five mining corporations from these communities. These communities have
simply refused to allow them to step into their territory. So I think this is an expression of
self-determination. There is a lot of this happening all over the world and we need to look
at these experiences. In addition, there is also a diversity of ways to implement self-
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determination. For instance, in the Philippines, we have such history but in West Papua,
indigenous peoples decided that they would work with the Freeport Mining Corporation
and get whatever they can get from them to strengthen their positions vis-a-vis the
Indonesian government. In fact there is a wide range of experiences that we need to
consider because that will really add up into the volume, richness and wealth of the
experiences all over the world.

The active and sustained dialogue with the dominant population and continuous
awareness raising education campaigns with people and government agencies is also
another way of strengthening the implementation of our right to self determination. What
else could be more peaceful than having a face to face meeting with the corporations, a
face to face meeting with the government agencies, letting them see who we are, how we
think. That is only then that mutual respect will come about. Many peace agreements
have been negotiated between armed groups and government. Peace building processes
have provided with this kind of face to face, personal dialogues, and I think that is the
approach that has to be followed.

Finally, I think that international solidarity is really needed among indigenous peoples all
over the world, we have demonstrated this need in the work that we are doing at the UN.
Thankfully, there is such a thing as the UN which really brought us together to look a
these experiences, to see what is common, and what we can do together. Definitely this
solidarity has strengthened all our campaigns. I go back to this mining campaign, even if
the mining company Rio Tinto comes to the Philippines and says that they have
manifested a good behaviour, our brothers and sisters from Australia, from Latin America
etc. will share their experience with this company with us. They would inform us of the
behaviour this company showed with them. This kind of solidarity will really strengthen
the knowledge we have of how these corporations or even governments have been
behaving and of what we can do together to combat them more effectively.

We also need to consolidate our efforts to reshape the UN and strengthen the Permanent
Forum. It is really is an institution that will help in reshaping the UN and have indigenous
peoples be equal partners in bringing peace and justice in the world and in fact being the
lead sector of peoples in bringing sustainable development in the world.
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Recognition of the Right to Self-Determination of Indigenous Peoples:
The Future

Opening Address
Rodolfo Stavenhagen, Special Rapporteur on the Situation of Human Rights and
Fundamental Freedoms of Indigenous Peoples

The widespread current debate about the right to self-determination spills over into the
discussion of the implications of this concept in relation to the rights of indigenous
peoples.

I think we should remember that there are various levels of approach and analysis of the
problem of the right to self-determination. It seems to me that the discussion over the last
few years has been perhaps excessively legal and technical because what we are talking
about goes beyond the technical and legal levels. We must be sure that the concepts we
use have a firm foundation in sociological phenomena and philosophical concepts. I think
one of the problems of this debate is that there have been two contradictory approaches to
this issue of the right to self-determination: one might be termed the top-down approach
and the other the bottom-up approach. The top-down approach of course is the one that
has been traditionally adopted by States, as they are concerned with the valid application
of the right to self-determination, as defined in the relevant national and international
documents. Politically, the right to self-determination is used to further some very valid
and legitimate national interests and national goals.

Yet the other, the bottom-up, approach is the one that, in my opinion, requires a lot more
clarification. We might also consider it as the constructivist approach: the right to self-
determination understood in fact as a right of peoples and not of States; as a right of
peoples organized in a certain way and here I think the term peoples must be used in its
sociological and cultural meaning. Though it may be also a legal term, in the UN
instruments there is hardly any reference to the term “peoples” as a legal concept.
Moreover, in the political debates taking place in some countries we see controversial and
polemical positions regarding the definition of “peoples”, so this is not an unproblematic
term to use. But certainly when we attempt to build a new kind of international regime of
the right of peoples to self-determination, we must start with the concept “peoples” itself.
If this can be achieved, then it will be easier to accommodate the interests of States and
the rights of peoples. In my opinion, these issues must be sorted out somehow in the
current discussions on the right to self-determination both in the UN documents as well
as in regional documents such as the Draft Declaration on the Rights of Indigenous
Peoples in the American region.

I really expect these issues to be addressed in this afternoon’s discussion, helping us to
think more clearly about the two approaches and values that we find underlying the legal
and the technical use of the concept of self-determination as well as that of peoples.
Hopefully our panellists and the discussants will help us address some of these issues.
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Indigenous Peoples and the Right to Self-Determination: A

Governmental Perspective

Antonio Arenales Forno, Ambassador and Permanent Representative of Guatemala at
the European Office of the United Nations

The right to self-determination is a collective human right recognized in covenants on
civil and political rights as well as on economic, social, and cultural rights.

In accordance with these covenants, all peoples, without discrimination of any kind,
including indigenous peoples, are entitled to the aforesaid collective human right; and by
virtue of this right, all peoples may freely determine their political status and freely
pursue their economic, social, and cultural development, disposing freely of their natural
wealth and resources.

The association usually brought up between the right to self-determination and the birth
of new States is what concerns governments when addressing the recognition or exercise
of this right. The right to self-determination, however, may or may not give rise to the
birth of new States, given that, by virtue of this right, States may also disappear as a
result of integration processes, or different kinds of autonomy may be created within
States. The declaration of principles concerning friendly relations and cooperation
among States, which was passed in 1970 in UN General Assembly Resolution 2625,
mentions these forms of exercising self-determination.

The fact that a large number of new States arose during the decolonization process and
that it was almost exclusively with that context and result that the international
community devoted its attention to studying the exercise of the aforesaid right is what
prompts such an association between self-determination and independence, causing
concern on the part of governments, especially those of States with several indigenous
peoples living within their borders, and to a greater extent when some of those peoples
constitute the majority of people living in certain parts of the country. The concerns
become fears and resistance when leaders or representatives of these peoples allow it to
be seen in either clear or veiled terms that they have secessionist intentions when they
cite said right.

It is enormously important for both States and indigenous peoples to begin to pay due
attention to the right to self-determination outside the framework of colonial domination
or foreign occupation. It has been outside this framework that the exercise of this right
over the last quarter of a century has led to the most important and dramatic changes in
the international community. Some examples, among many others, have been the birth or
revival of some thirty States as a consequence of the disappearance of the Soviet Union,
Czechoslovakia, and Yugoslavia; the strengthening of autonomies in Spain, the United
Kingdom, and other States; the political integration underway in the European Union,;

and the decision made by Quebec to remain in Canada.
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With respect to indigenous peoples, this issue has become the foremost obstacle
preventing progress toward a declaration on their identity and rights, a goal that we have
been discussing for ten years, despite its being only the first step toward the proper
protection of indigenous identity and rights. A convention should arise following the
declaration, as was the case for children and women, because only a legally binding
instrument that recognizes indigenous rights as such, including their right to self-
determination, can provide these peoples with an adequate guarantee concerning their
identity and rights. However, it will only be possible to conclude work on the declaration
and eventually reach a convention if we clearly define the meaning and scope of the
exercise of the right to self-determination.

The collective human right to self-determination has existed and been exercised from
time immemorial. It exists and is as much in force today as it was in 1945, when the UN
Charter was signed, or in 1960, when Resolution 1514 on decolonization was adopted, or
later, when the covenants were drafted. Peoples have exercised this right by changing the
world’s political structure without regard for the obstacles erected by certain States that
cite international standards, use force, and now seek to question the entitlement of
indigenous peoples to the right to self-determination by denying or qualifying the status
as a people claimed by those who consider and identify themselves as such.

Regarding this last issue, which has occupied us for so long in our work on the
declaration, it is unacceptable that a collective human right be made to depend on prior
recognition by States of status as a people. Given that it is already impossible to achieve
a single and universally accepted definition of the term people, which, even were it
possible, would lead us to the equally impossible task of defining nation, it is absurd to
make the exercise of a basic human right dependent on the will of States to confer a
status for which there is no sure definition.

This lack of definitions, which has and will continue to occupy jurists, sociologists, and
anthropologists, should not pose an obstacle to the recognition and exercise of the above-
mentioned right. It has not been an obstacle for peoples submitted to colonial
domination, nor has it been nor can it begin to be admitted as one for peoples not
submitted to colonial domination.

What should concern and occupy the international community is ensuring that the
exercise of the right to self-determination is attainable by peaceful means. For this
purpose there could be an evaluation of the possibility of creating an international legal
framework on the scope and conditions of the exercise of self-determination. Such a
framework would have to be clearer and more precise in its terms and concepts than
Resolution 1514 on decolonization and the declaration concerning friendly relations and
cooperation among States, approved in 1970 by way of Resolution 2625.

On the State or national level, the State’s political and legal system, including its system
of government, must guarantee the human rights and basic freedoms of its citizens,
including the collective human right to self-determination. This can only be possible if
there are adequate levels of decentralization and autonomies, as well as the proper
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institutional mechanisms for ensuring citizen involvement in decision-making processes
and citizen control over those in government. To achieve such levels and the proper
institutional mechanisms, necessary consideration must be given to several factors,
including the area and characteristics of the land as well as the number and make-up of its
inhabitants. All this is nothing more than a democratic state of rule.

In all States — including those that are multinational, or composed of multiethnic
nations, or however we may define the diversity of their citizenship — all peoples living
together in each of these States will be able to exercise their right to self-determination
within that State, provided that they have an effective democracy, meaning that, in
accordance with the characteristics of each State, they are equipped with adequate levels
of decentralization and autonomy and have the proper institutional mechanisms for
ensuring citizen participation and control.

If the levels of decentralization or autonomy and the institutional mechanisms are not
adequate, then the political and legal systems of States must be flexible enough to allow
for adaptation or improvement. If a system is rigid and citizens do not have the political
and legal tools to promote change, or if a State resists the necessary changes, the exercise
of the right to self-determination can legitimize movements of rebellion and/or secession
as a last resort and an exceptional remedy.

Another formula that has been used in an attempt to limit the exercise of the right to self-
determination is the separation of so-called internal, or domestic, and external, or
international, issues. This right does not have one internal and another external aspect, as
such. Instead, there is a need for internal conditions in States, allowing for the peaceful
exercise of this right, with respect for the governing authority and the territorial integrity
of the State. If such conditions do not exist or cannot be created, then the right to self-
determination may eventually legitimize rebellion or secession, and this requires external
or international responses, beginning with recognition.

In simpler terms, it could be said that, although independence and the birth of new States
seem to be the normal way in which peoples submitted to occupation or colonial
domination exercise self-determination, when peoples are not submitted to occupation or
colonial domination, self-determination should be exercised within States, provided that
the necessary political and legal conditions exist or can be created.

By the same token, the international community, which, on the basis of the right to self-
determination, has supported and continues to support the independence of peoples
submitted to colonial domination or foreign occupation, should defend the territorial
integrity and the government of a State in which there exists a political and legal system
that allows its people or peoples to exercise the right to self-determination. When this
political and legal system does not exist in a State, or when it is faulty or insufficient,
then the international community should, first of all, offer its cooperation and promote
adaptation or improvement. Only in extreme cases could it endorse, encourage, or
tolerate an anti-government rebellion or a secessionist movement intended to divide a

40



Seminar: Right to Self-Determination of Indigenous Peoples

State. This is the context in which an attempt could be made to create a legally binding
framework whose basis would be the aforementioned declaration of principles.

Wars for the sake of national liberation, one of the last assumed justifications for the right
to wage war in the world today, must be restricted to the context of the exercise of the
right to self-determination. The right to wage a war for independence or national
liberation is for peoples submitted to colonial domination or foreign occupation. For
peoples not submitted to colonial domination or foreign occupation, this right could only
be a last resort once all recourses to national and international bodies had been exhausted.
This would be a right to rebel against undemocratic governments or a right to secede.

Many constitutions, such as that of my own country, recognize the right of rebellion. The
international community, more, unfortunately, for political or economic interests than for
those related to the defence of democracy, the right to self-determination, or to
sovereignty and territorial integrity, recognizes or does not recognize governments and
States.

Going back to the terms people and nation, without intending to define them, it is
important to recall that Resolution 1514 refers to the fact that people have a right to their
national territory. If we contrast this concept with what we find in constitutions such as
Guatemala’s, which use the term nation to refer to all nationals, in this case, the people of
Guatemala, it would seem that the word people is used as a synonym of nation to
designate all nationals, and this justifies the objection of those who deny that the
indigenous have any status as a people.

However, the fact that the nationals of a State are identified as a people — and this is
legally and factually the situation of the Guatemalan people — does not mean that, in a
multinational State such as Guatemala, there are not persons who also identify
themselves as part of the Maya people. The same situation exists, for example, with the
Welsh, Flemish, Catalan, Québécois, and other peoples, and there is no reason why
indigenous peoples cannot do the same.

The nature of the collective right to self-determination is such that, when exercised, it
does not matter if a person is identified as belonging to both the people that includes all
the nationals of the State and, at the same time, to another people made up of those
persons who have a collective awareness of belonging and have developed bonds of a
different kind, such as traditions, beliefs, and customs, which distinguish and identify
them as a people.

A multinational State can survive if its political and legal system is adequate or capable
of adjusting to the exercise of self-determination on the part of all the peoples that are
part of it. Europe’s recent history provides us with the example of Spain, whose political
and legal system proved to be successful, and with that of Yugoslavia, where we
witnessed a terrible failure.
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In the case of Spain, whose political and legal system is recognized as adequate for the
exercise of the right to self-determination, the international community defends its
sovereignty and territorial integrity in the face of secessionist movements.

When we refer to a democratic system of government, to decentralization, autonomy, and
institutional mechanisms for participation and control, we are not referring only to that
part of the right to self-determination that concerns the free determination of political
status but also to the part about disposing freely of the natural wealth and resources so
that peoples can pursue their economic, social, and cultural development. This is
because, even in plural, multinational, or multiethnic States, proper levels of
decentralization and autonomy will allow for adequate participation in and control over
the State’s management of natural wealth and resources.

It cannot be forgotten that the right of peoples to dispose freely of natural wealth and
resources so as to pursue their development is granted by virtue of the exercise of self-
determination on the part of both indigenous and national peoples. A violation of the
right to self-determination would occur both if indigenous peoples were discriminated
against or marginalized from the benefits of natural wealth and resources, especially
when the latter are located in the territory where they live, and if, to the detriment of all
other nationals, indigenous peoples were to dispose exclusively or preferentially of
natural wealth or resources.

During the years of the Cold War, we witnessed the demise of fragile democracies in
many developing countries that had become victims of the struggle to export or militarily
prevent revolutions. Guatemala was no exception. Following the Cold War, most of
these States began a process of democratization, but, in Guatemala and many other
States, such transition is extremely difficult and complex. This is because they are not
confronted with the reconstruction of a demolished political and legal system, given that,
in most cases, these systems had not responded to the multiethnic, multicultural, or
multilingual characteristics of the State. Instead, their challenge is to build a new
political and legal order that, by responding to such characteristics, will allow for the
exercise of the collective right to self-determination on the part of both the national
people and indigenous peoples.

There is no such thing as a model of a political and legal system that could be valid for all
States, particularly with the current broad diversity of States that can be called plural,
multinational, or something similar. What certainly does meet universal acceptance,
nevertheless, is the requirement that all political and legal systems must strive to
guarantee and enforce human rights and basic freedoms, including the right to self-
determination. This demands the involvement of citizens in decision-making processes
and their control over those in government, to whom they delegate — but do not abdicate
— sovereignty. In multinational States, such participation and control will only be
possible by means of processes leading to decentralization and autonomies, the needs and
levels of which will depend on the specific characteristics of each State.
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Indigenous Peoples and the Right to Self-Determination: The Need for

Equality: An Indigenous Perspective
Dalee Sambo Dorough, Inuit Circumpolar Conference (ICC ) Working Group on United
Nations Issues.

In these brief remarks I would like to share some of the various conceptions of the right
to self-determination that have been expressed by indigenous peoples and follow with the
contrasting state positions, and conclude by offering my interpretation of the way in
which the right to self-determination of indigenous peoples should be reflected in the
Declaration.

Indigenous Conceptions and Perspectives on Exercising the Right
There is a diversity of views amongst indigenous peoples, just as there is great diversity
in the historical, cultural, social, political and economic characteristics of indigenous
peoples. Throughout the course of this indigenous/State debate concerning self-
determination, indigenous peoples have described their various conceptions of the right
and how it operates within their communities and societies. Some of them have
described regional autonomy arrangements such as Nunavut or the Greenland Home
Rule, others have addressed tribal sovereignty within the U.S., like that of the Navajo
Nation, others, like the Haudenausaunee have described their perspective of the right for
their peoples, and others still address it in terms of a broad spectrum of political
possibilities. For example, the Aboriginal and Torres Strait Islander Commission stated:
ATSIC believes that unambiguous reference to self-determination is fundamental
to the integrity of the Declaration. To remove this reference, would irreparably
damage the Declaration’s content, particularly the paragraphs in part VI relating
to the relationship of indigenous peoples to their land. ATSIC agrees with the
views of indigenous organizations represented at this forum and supports the
position which will be conveyed to you by Australia’s non government
representatives....It would be inappropriate to limit the application of the concept
so as not to infer that is poses any challenge to the nation State. Indeed ATSIC
would view further qualifications to the references to self-determination as an
unnecessary weakening of the text....To Australia’s indigenous peoples self-
determination is an aspirational concept — which embraces a widening spectrum
of political possibilities, from self-management by indigenous peoples of their
own affairs to self-government by indigenous peoples of their own communities
or lands. Self-determination is a ‘dynamic right’ under the umbrella of which
Aboriginal and Torres Strait islander peoples will continue to seek increasing
autonomy in decision making....The Declaration should state in simple
unambiguous terms that all indigenous peoples have a right to self-determination.'
In 1997, again ATSIC and seven other Aboriginal organizations addressed the right to
self-determination and stated that:
“international practice has increasingly shown that self-determination can be
realized in many different forms. In the case of indigenous peoples, these forms

! Statement by Chairperson of the Aboriginal and Torres Strait Islander Commission, WGIP Eleventh
session, July, 1993.
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will vary in accordance with particular customs, needs and aspirations....Central
to the right to self-determination are notions of control and consent: control over
decision-making processes affecting our affairs and consent to the terms of our
relationships with States. Increasingly, these have been recognized as central to
any catalogue of the rights of indigenous peoples and implicitly in the principle of
racial non-discrimination as applied to indigenous peoples.”
While the reality of the exercise of the right to self-determination for indigenous peoples
is quite clear: few, if any, seek full independence or full autonomy as nation-states, every
indigenous person who has intervened at the UN has unequivocally stated that the right to
self-determination must be recognized for indigenous peoples, as “peoples” without
qualification, limitation or any other discriminatory double standard. The right to self-
determination must be applied universally, to all peoples, including indigenous peoples.

In this regard, Article 1 of the Covenants already applies to indigenous peoples, as
peoples. Article 1(1) of the international human rights covenants, provides that “all
peoples have the right to self-determination.” It may be said that the context for the
emergence of such language was solely for colonized peoples, specifically, those in non-
self-governing and trust territories as referred to the 1960 Declaration on the Granting of
Independence to Colonial Countries and Peoples.” Certainly, this era of decolonization
gave rise and contributed to the understanding of the content of the right to self-
determination for such peoples and the international community in general. However, by
the time that the 1970 Declaration Concerning Friendly Relations, was adopted and made
similar reference to the right to self-determination, it was construed as a right not
necessarily confined to colonial conditions.”

In relation to indigenous peoples, it is important to note that self-determination,
sovereignty and self-government are inherent in the legal status of indigenous peoples as
peoples. The right is pre-existing and cannot be given or created by anyone or any
government. It is expressed, exercised and manifested in different ways by different
peoples. Therefore, it must be acknowledged that there are a wide range of approaches
and interpretation for the exercise of the right to self-determination in regard to
indigenous peoples — far too many to discuss in the present context.

Throughout 1997, CHR working group session, a troubling discussion was prompted by
States concerning the notion of “internal” and “external” self-determination. This false
dichotomy has been set up by States in order to confine indigenous peoples right to self-
determination to one of domestic or State prescription. The right to self-determination
cannot be separated; it is a whole right. Governments cannot affirm that indigenous
peoples, like all peoples, have the right to self-determination and in the same breath state
that indigenous peoples only have the right to internal autonomy or self-government

* Statement by ATSIC, Aboriginal and Torres Strait Islander Social Justice Commissioner, Foundation for
Aboriginal and Islander Research Action, Indigenous Woman Aboriginal Corporation, National Aboriginal
and Islander Legal Services Secretariat, New South Wales Aboriginal Land Council, Tasmanian Aboriginal
Centre, CHR Working Group, Third Session, October 1997.

3 Declaration on the Granting of Independence to Colonial Countries and Peoples, U.N.G.A. Resolution
1514 (XV), 15 U.N. GAOR, Supp. (No. 16) 66, UN Document A/4684, December 14, 1960.

* H. Hannum, “Rethinking Self-Determination,” 34 Virginia J. Int’I L. 1 (1993) at 40.
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consistent with State-prescribed methods for defining the content of the right. The
expressions of indigenous peoples in this seminar, at the UN, the Arctic Council and
other international fora are examples of the external exercise of the right to self-
determination. We, ourselves, are expressing our worldviews and perspectives on the
international plane, and making our voices heard outside of or external to our own
communities. And, this is one aspect of the right to self-determination.

In summary, the position of indigenous peoples has been the need for explicit recognition
of the right to self-determination, without qualification, limitation or any other
discriminatory double standard attached to the right in the Declaration. Indigenous
peoples have not expressed opposition to the principles of international law. Rather, they
have recognized such principles and have asserted the fact that these principles must
apply equally to indigenous peoples as they apply to all peoples.

State Government Positions

This is where we begin to see the contrast between indigenous peoples and States. The

most alarming position expressed to date is that of the Government of Canada. I suggest

that the position of Canada may be even more troublesome than that of the U.S., as
suggested by Professor Maivan Lam. I believe this for two reasons: 1) the Canadian
government position expressed in the March 2002 OAS Working Group is their current
formulation to dealing with the article on self-determination in both the OAS and the UN

Declarations; and 2) they are at the center of the debate, facilitating the closed door

meetings of governments and other inter-sessional consultations. The colonial attitudes

of State governments persist though it is difficult to quickly identify such attitudes as they
are often expressed with subtle nuance, and not the blunt statements or labeling that we
have experienced in the past: “barbarians,” “savages,” “pagans” or “backward peoples.”

The colonial attitudes surface in positions such as that of Canada. The most recent

proposal made by Canada, at the OAS, but applicable to the UN as well reads:

The following is a Canadian attempt, for the purpose of both the UN and the OAS
Working Groups, to outline how the right to self-determination could be implemented
by indigenous collectivities living within States having a government representative
of the whole people belonging to the territory without distinction as to race, creed or
colour:

« This right to self-determination respects the political, constitutional, and territorial
integrity of democratic states;

. Exercise of the right involves negotiations between States and the various indigenous
peoples within those States on the means of pursuing the political, economic, social
and cultural development of the indigenous peoples involved;

« These negotiations must reflect the jurisdictions and competence of existing
governments and must take account of different needs, circumstances and aspirations
of the indigenous peoples involved;

« This right to self-determination is intended to promote harmonious arrangements for
indigenous self-government within sovereign and independent States; and;

Consistent with international law, the right shall not be construed as authorizing or
encouraging any action which would dismember or impair, totally or in part, the
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territorial integrity or political unity of sovereign and independent States, conducting
themselves in compliance with the principle of equal rights and self-determination of
peoples, and thus possessed of a government representative of the whole people
belonging to the territory, without distinction as to race, creed or colour.

There is no doubt that this position will be met with strong opposition from indigenous
peoples. For example, in regard to territorial integrity, indigenous peoples have already
advanced grounded, intellectually honest legal arguments in response to the “unfounded”
fears of government to dismemberment. Some States have claimed that Article 3 of the
Declaration must be altered in a manner that permanently entrenches the notion of
territorial integrity of States. Indigenous peoples vehemently oppose such proposals
since they are unnecessary, as well as having the potential of stifling the natural evolution
of the right to self-determination under international law. Furthermore, the notion of
territorial integrity is already incorporated as an integral part of international law. In
particular, the 1970 Declaration Concerning Friendly Relations, as an interpretive
document for the UN Charter, emphasizes this point. States are well aware that other
existing principles and rules in international law will still be applied in any given
circumstance, in determining the meaning and scope of the right of peoples to self-
determination.

Like other aspects of self-determination, the principles of territorial integrity are also
evolving; the principle of territorial integrity is no longer one that is tied solely to States.
Rather the integrity of indigenous peoples’ territories and their other basic interests are
intimately linked to this principle. In this regard, U. Umozurike emphasizes:
... the ultimate purpose of territorial integrity is to safeguard the interests of the
peoples of a territory. The concept of territorial integrity is therefore meaningful
so long as it continues to fulfill that purpose to all the sections of the people.’

It is also important to note that the right of peoples to self-determination is a relative
right. Contrary to the implications by some States, self-determination is not an absolute
right without limitations. It does not confer on any one people the right to deny other
peoples the same right on an equal footing. It does not include any right to oppress other
peoples. As Professor R. McCorquodale makes clear: “The right to self-determination is
not ... an absolute right without any limitations.”®

It is almost laughable that certain States, such as the United States and Canada, suggest or
imply that the explicit recognition of indigenous peoples’ right to self-determination is a
threat to the territorial integrity of existing States. Current developments in Canada, for
example, demonstrate the reverse. In fact, over the past two decades, the self-
determination actions of indigenous peoples in Canada have effectively contributed to
safeguarding the territorial integrity of Canada. For example, the democratic actions of

> U. Umozurike, Self-Determination in International Law (Hamden, Connecticut: Archon Books, 1972), at
p- 234.

°R. McCorquodale, “Human Rights and Self-Determination” in M. Sellers, ed., The New World Order [:]
Sovereignty, Human Rights, and the Self-Determination of Peoples, (Oxford/Washington, D.C.: Berg,
1996) 9 at p. 16.

46



Seminar: Right to Self-Determination of Indigenous Peoples

James Bay Cree people have far exceeded what the government of Canada itself has done
to secure its borders as an existing State.” In fact, as will be discussed below, there are
few indigenous peoples, nations or communities seeking to disrupt or dismember existing
nation States. On the contrary, more and more indigenous peoples and nations are
seeking to create relationships that allow for the natural tension of shared sovereignty and
cross cultural regimes and arrangements to protect and promote their distinct interests.

As noted above, indigenous peoples do not have any difficulty with the principle of
territorial integrity. The point indigenous peoples have been making in articulating their
arguments is that of opposition to state attempts to alter international legal principles in
the context of indigenous peoples and for self-serving reasons. Thereby creating a
different standard for indigenous peoples.

It appears that State governments have become far too focused upon drafting of a text,
which will ensure that an isolated, “worst-case scenario” will never be realized. They
have conjured up “scenarios” where the right to self-determination is absolute and if
upon, inclusion of the unqualified right of indigenous peoples to self-determination in the
Draft Declaration, the sky will fall and the world as we know it will collapse into chaos
and strife.

States have used such an approach, as well as other erroneous assumptions, to support
their views. They are now trying to build consensus around language to protect
themselves from their “scenarios” and to preserve the status quo — the status quo being a
narrowly defined notion of self-determination as only a right of States and not peoples.
Furthermore, State government representatives have failed to be intellectually honest
about the dialogue and debate concerning the right to self-determination. To date, few
States have even engaged in a substantive and intellectually honest discussion, at the
international level, about this fundamental human right. States are making indigenous
peoples out to be insurgents threatening their territorial integrity and this is clearly not the
case.

Indigenous peoples have encouraged States to consider the content of the right, from a
range of perspectives, including articulation of how the right operates in domestic
contexts. Furthermore, the political, demographic, and economic realities don’t point to
indigenous peoples as the major threat to State dismemberment, impairment or
disruption. The matter of the right to self-determination of indigenous peoples will have
to be addressed on a case by case basis and will require the full, direct and meaningful
participation of the indigenous peoples concerned.

"See generally: Grand Council of the Crees, Sovereign Injustice [:] Forcible Inclusion of the James Bay
Crees and Cree Territory into a Sovereign Québec (Nemaska, Québec, 1995); Grand Council of the Crees
(Eeyou Istchee), Bill 99: A Sovereign Act of Dispossession, Dishonour and Disgrace, Brief submitted to the
National Assembly Committee on Institutions, February 2000; Grand Council of the Crees (Eeyou Istchee),
Canada’s Clarity Bill and Aboriginal Peoples: A Strategy of Omission, Exclusion and Disempowerment,
Brief submitted to the House of Commons Legislative Committee on Bill C-20, February 2000.

47



Seminar: Right to Self-Determination of Indigenous Peoples

To compound the Canadian governments’ position on territorial integrity is their
introduction of the concept of “constitutional integrity” and “political integrity.” What
do these terms mean? In this regard, I recall the government statements that were raised
when indigenous peoples cited the reality of cultural genocide and ethnocide during the
February 2002 discussion of Article 7 of the Declaration. Government representatives
stated that they ““are not terms that are generally accepted in international law.” On this
point, I must borrow the words of the Canadian government and state that “constitutional
integrity” and “political integrity” are not terms that are generally accepted in
international law, especially in the context of the exercise of the right to self-
determination.

Furthermore, the Canadian government March 2002 statement on self-determination
attempts to confine and limit the right to internal self-determination based on negotiation
to further prescribe the right, in order to bring about “harmonious relations.” However,
as has been stated by both Professor Daes, Maivan Lam and Bill Jonas, there is no
security in legislation or high-level political institutions, which are highly volatile arenas
and subject to frequent change. Finally, the 1970 Declaration Concerning Friendly
Relations already provides for alternatives to independence, namely to negotiate other
arrangements for the exercise of the right to self-determination of peoples within existing
States.

Conclusion

In conclusion, consistent with the Purposes and Principles of the UN, as set out in
Articles 1 and 2 of the UN Charter, it is not within the mandate or competence of the UN
or its member States to engage in a process that would undermine the status of
indigenous peoples as “peoples” or the indigenous right to self-determination. When
these critical issues are discussed, the present positions of many States violate the
principles of the UN in respect to democracy, equality and non-discrimination and other
fundamental human rights. Therefore, these positions should not be entertained by the
UN or its committees and working groups. The UN is not free to determine that
indigenous peoples are not “peoples” with the right to self-determination, based on
indigenous identity or origin or any other discriminatory grounds. With respect to
indigenous peoples, the UN and member States must uphold well-established
international norms and principles of equality, non-discrimination and the prohibition of
racial discrimination. Moreover, the Working Group that is currently addressing the
Draft Declaration relating to the rights of indigenous peoples should follow the practice
of the human rights treaty bodies which have repeatedly recognized the concept of
indigenous peoples as peoples with the right to self-determination.

If Article 3 of the Declaration were to be altered - even to include the same or similar
notions as might currently exist under international law - it would invite interpretations to
be applied to indigenous peoples’ right to self-determination that are different from those
of other peoples. It might also have the effect of wrongfully “freezing” the interpretation
of this indigenous human right, in such a manner as to prevent or otherwise stifle its
natural evolution under international law. The significance of such principles as self-
determination and territorial integrity must be able to evolve under international law in
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the same manner for indigenous and non-indigenous peoples. This would be inconsistent
with the prevailing view of the need for constant evolution and accommodation of
different circumstances

I do not want to appear rigid about the position of indigenous peoples in this debate. We
are willing to engage in a debate or negotiation to reconcile differences. However, we
will only do so when States are prepared to be intellectually honest and engage in debate
and negotiation in good faith, and more importantly when States are prepared to abide by
the peremptory norms that they themselves have established in international law:
equality, non-discrimination and the absolute prohibition against racial discrimination.
There is no doubt that the matter of the right to self-determination, in the context of the
Draft Declaration, will continue to be a matter of debate. However, from an indigenous
perspective, there is little to debate: we cannot accept any qualification, limitation or
discriminatory double standard. In regard to the right to self-determination, indigenous
peoples must have identical wording as in the human rights covenants. In this way, our
multiple realities can be realized, and we can actually enjoy our fundamental human
rights, and we are able to freely determine our political status and freely pursue our
economic, social, cultural and spiritual development.
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Summary of Discussions
Marie Léger, Coordinator, Rights of Indigenous Peoples Programme, Rights &
Democracy

Preface

On May 18, 2002, Rights & Democracy held an expert seminar on the right to self-
determination of indigenous peoples in New York. The purpose of the seminar was to
contribute to depolarizing the debates on Article 3 of the Draft UN Declaration on the
Rights of Indigenous Peoples that will be central to discussions at the next session (in
December 2002) of the working group set up by the Commission on Human Rights to
elaborate the Declaration before the end of the UN Decade of the World's Indigenous
Peoples in 2004. Since 1995, only two articles of the Draft Declaration have been
adopted.

Some forty people—experts and representatives of governments, indigenous peoples and
non-governmental organizations—gathered to discuss their understanding of the right to
self-determination. This is a summary of their discussions.

Introduction

After 14 years of discussions in the working group of the Sub-Commission on the
Promotion and Protection of Human Rights and seven years of debates in the working
group of the Commission on Human Rights (in accordance with Resolution 1995/32),
many governments are still sceptical about the applicability of the right to self-
determination to indigenous peoples.

Following are a few of the key questions some governments are asking about the possible
recognition of the right to self-determination:

1- How does the exercise of the right to self-determination affect the territorial integrity
of States?

2- How can the right to self-determination be exercised within existing States?

3- How can States respect the right to self-determination when they have within their
borders many indigenous peoples who may wish to exercise this right in different ways?
4- Is the exercise of the right to self-determination subject to international standards such
as the Universal Declaration of Human Rights?

Indigenous peoples are unanimous about the need for unqualified recognition of their
right to self-determination. They support the current wording of Article 3 of the Draft
Declaration, which is based on the common Article 1 of the International Covenant on
Civil and Political Rights D and the International Covenant on Economic, Social and
Cultural Rights® and reads as follows: "1. All indigenous peoples have the right to self-

"UNGA Res. 2200A (XXI), 21 UN GAOR Supp. (No. 16) to 52, UN Doc. A/6316
(1966).
2UNGA Res. 2200A (XXI), 21 UN GAOR Supp. (No. 16) to 49, UN Doc. A/6316
(1966).
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determination. By virtue of that right they freely determine their political status and freely
pursue their economic, social and cultural development."

The expert presentations and discussions with the participants provided an opportunity to
answer some of the governments' questions, to raise new questions and hopefully to
move the debate forward.

Understanding the Right to Self-Determination and its Attendant Obligations

At the time when the UN was founded, the self-determination of peoples was conceived
of as an aspiration, a desideratum of the international community. Only gradually, and
particularly under the impetus of the wave of decolonization, did it acquire actual legal
status.

The exercise of self-determination is a continuous process that enables peoples to
negotiate the terms of their relations with their neighbours or with the State in which they
live. Self-determination is not about the scope of the responsibilities a people assumes;
rather it is about a people's power to decide what responsibilities they need to ensure their
development. Consequently, self-determination cannot be granted by governments or
constitutions. Furthermore, governments come and go, and constitutions change. Self-
determination proceeds from the very status of peoples. The exercise of the right to self-
determination takes many different forms, reflecting the many different circumstances of
different peoples; all, however, imply negotiation between equals with States, the
possibility of appealing to the international community and the possibility of participating
in international forums.

Political forms are evolving and have always evolved. They cannot be cast in stone once
and for all. Furthermore, the question of the right to choose one's political status must
now be placed in the context of an increasingly interdependent world in which the great
trading blocks are redefining the scope and practice of the sovereignty of States. In this
sense, self-determination is now more a question of process than of pre-established rules,
and a question that must be approached in a spirit of trust among peoples.

The relationship between peoples and their land and resources is an essential component
of the right to self-determination, recognized in the following terms in the second
paragraph of Article 1 of the two Covenants: "All peoples may, for their own ends, freely
dispose of their natural wealth and resources without prejudice to any obligations arising
out of international economic co-operation, based upon the principle of mutual benefit,
and international law. Under no circumstances may a people be deprived of its means of
subsistence." For indigenous peoples, this is all the more important because their
territories are their source of cultural identity, knowledge and spirituality and therefore
intimately bound up with their very survival.

Because indigenous peoples are not, for the most part, seeking the creation of new States
and have generally yielded little power in the concert of nations, it is up to the
international community to find the means to enable them to survive and develop other
than through the creation of independent States. One of the goals of indigenous peoples is
to gain recognition for their international legal personality as peoples. They could likely
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obtain international legal personality without forming an independent state. There exist
already examples of forms of non-State international legal personality (some international
organizations, for example) that can inform the thinking of the international community
in this respect.

Obligations Stemming from the Recognition of the Right to Self-Determination
For indigenous peoples, recognition of their right to self-determination means for that
they must abide by the standards and norms of human rights, negotiate in good faith and
make use of all available peaceful avenues of negotiation in the exercise of their rights.

For States, recognition that indigenous peoples have the right to self-determination means
that indigenous peoples must have access to international forums, negotiate as equals and,
in the event of conflict, agree to turn to international mechanisms in search of solutions.

Recognizing the right of indigenous peoples to self-determination without qualification is
a way to recognize that they are not "second-class peoples" and are equal in rights and in
dignity.

Recognizing indigenous peoples' right to self-determination is also a way for the
international community to pay its debt to indigenous peoples. The Mohawk term for
law and justice "live together nicely"” aptly expresses the spirit that must prevail with
respect to the right to self-determination.

Exercising the Right to Self-Determination: Possible Avenues

Indigenous peoples have been excluded from the State creation process, Ecuador being a
case in point. For the indigenous peoples of Ecuador, exercising the right to self-
determination means being included in the structures of the State, not seceding from
them. Recognition of the pluricultural nature of the State is one way of including peoples
that have been marginalized.

The recent recognition of the collective rights of Ecuador's indigenous peoples implies a
reordering of the country's administration. There are three possibilities that can and must
co-exist: in the regions of the Amazon and the Coast, self-government is a viable option
because the boundaries of the territories of the indigenous peoples are clearly defined. In
other parts of the country, the administrative boundaries could be redrawn to create zones
with very large majorities which could have forms of local self-government (some Black
communities in particular). Other zones where indigenous peoples make up between 60%
and 90% of the population should become multicultural zones that create conditions
conducive to the participation of all citizens. These changes are primarily about
establishing a new ways of sharing of power and wealth in society. In this sense, self-
determination and democracy are intimately interrelated.

Recognition of the right to self-determination also has a bearing on the prevention of
conflicts. In many cases, in Asia and elsewhere, indigenous peoples have taken up arms
because they have been unable to get the States in which they live to recognize their
rights in any other way. In some cases, indigenous peoples are even denied citizenship. In
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Asia, there remain several obstacles to the recognition of indigenous rights. To begin
with, the post-colonial "One State/One Nation" concept persists in a number of countries
in the region. Then there are the discriminatory attitudes that continue to prevail toward
indigenous peoples. Moreover, globalization is diminishing the real sovereignty of the
world's nation-States; particularly when development projects and the control of natural
resources are involved, international organizations such as the World Trade Organization,
the World Bank and the International Monetary Fund, are major players. In such cases,
indigenous peoples identify with the States in which they live, in an attempt to maintain
some degree of decision-making power at the national level, and there are local
experiences of self-determination that need to be made better known. Indigenous peoples
want to rise to the challenge of changing the UN system so that they can play a role and
contribute to world peace and sustainable development.

In Australia, indigenous peoples have been calling for an inclusive government that
guarantees them participation and control over the decisions that affect them. In the past,
the Australian government has experienced many shifts in its policy toward indigenous
peoples, moving from extinction to assimilation, to recognition of the principle of self-
determination, and more recently to self-management and "self-empowerment". The
results of the current approach have been disappointing, given the costs incurred. The
statistics confirm that Australia's indigenous peoples are marginalized. The only way to
remedy this situation is to build a partnership in a spirit of mutual respect. Indigenous
peoples' demands are in no way secessionist. Even in the Torres Strait Islands, where
geographic separation could conceivably be invoked to support calls for a separate State,
the demand is for regional autonomy, not secession. Australia has nothing to fear from
recognizing the right to self-determination of its indigenous peoples, whose calls for
inclusion and effective participation do not threaten the country's territorial integrity.
However, Article 3 of the Draft Declaration is the minimum acceptable expression of the
right to self-determination of Australia's aboriginal peoples.

In Panama, the constitution allows for initiatives to respond to the needs of the country's
indigenous peoples and respect their own development. The right to self-determination is
exercised de facto through the system of Comarcas, which enable indigenous peoples to
have a special form of government and maintain their cultural practices within their
territories. In all of the years since the first Comarca (kuna) appeared in the 1930's, there
has never been a secessionist movement in Panama, despite the fact that the Comarcas
constitute small states within the Panamanian State.

In Greenland, rather than fuelling conflict, the home rule policy has resulted in greater
cooperation between the Inuit and the Danish. The autonomous government was
originally dictated by Denmark, but Greenland has now taken the initiative in renewed
discussions on the powers and jurisdictions Greenlanders see as necessary. Although
Denmark has stated that it will respect the right of Greenlanders to self-determination
even if it means an independent State, there is nothing to date that suggests that
independence is the road most Greenlanders are inclined to take.
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A Governmental Perspective on the Right to Self-Determination

Both Covenants state that all peoples, including indigenous peoples, have the right to
self-determination. The exercise of this right may or may not give rise to the creation of
new States. The UN has in recent years gained some 30 new members, and during that
period new forms of shared sovereignty, such as the European Community, have
emerged. Other States could at some point disappear by merging with other States.

The fact is, however, that the history of the last few decades has led the international
community to focus on the issue of independence, and the potential for secessionist
dynamics should not be underestimated. Nevertheless, the time has come to give the right
to self-determination the attention it deserves outside of the decolonization process,
independence being but one of the possible forms self-determination can take. As a
collective human right of peoples, self-determination is exercised, not granted. It cannot
be dependent on prior recognition by a State of the applicants' status as a people, a term
for which there is no specific and universally-recognized definition.

The real responsibility of the international community is to ensure that the right to self-
determination is exercised through peaceful means. To this end, consideration could be
given to a more precise international legal framework than the current one, which is
based mainly on the Declaration on the Granting of Independence to Colonial Countries
and Peoples (UNGA Res. 1514 (XV) and on the Declaration Concerning Friendly
Relations (UNGA Res. 2625 (XXV)).

States have the responsibility to make it possible for peoples to exercise their right to
self-determination. It is up to the States to work out the political and legal arrangements
whereby this right can be exercised (decentralization, autonomy, etc). Should States fail
in this task, the international community would be justified in allowing new States to be
created.

In other words, what is at issue is really the democratic challenge to States to allow their
peoples to exercise their rights freely. While there is no "internal" or "external" aspect to
the right to self-determination, there are internal conditions within States that make the
peaceful exercise of the right to self-determination possible.

In some cases, the State is made up of several different peoples, but the majority of
citizens identify themselves as being a single people (for example: the majority Spanish
people and the Catalonian, Basque and other peoples). Peoples that coexist within a State
are obligated to share their wealth. Indigenous peoples must take this fact into
consideration.

Although there are no specific rules on how the right to self-determination is to be

exercised, the Covenants do provide for mechanisms to ensure its application. This is also
one of the functions of the UN Commission on Human Rights.
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An Indigenous Perspective on the Right to Self-Determination

Virtually every indigenous person who has spoken at the UN has said that the right to
self-determination of indigenous peoples must be recognized without reservation,
limitation or discrimination. It is a universal right that cannot be divided up according to
an internal/external dichotomy. At the same time, the forms of its exercise are many.
Indigenous peoples want the exercise of the right to self-determination to be defined on a
case-by-case basis with the full and direct participation of the peoples concerned.

There is no need to add clauses to the Declaration to preserve the territorial integrity of
States, since international law is clear in this regard. Most legal experts agree that, unlike
territorial integrity, the right to self-determination is a peremptory norm of international
law. At the same time, the right to self-determination of a people is not absolute, and
must be exercised with due consideration to the rights of other peoples.

States can neither base the wording of the articles of the Declaration on worst-case
scenarios, nor act to maintain a status quo that amounts to giving precedence to the right
of States over the right of peoples.

States should not seek to undermine the status of indigenous peoples as "peoples". Those
which attempt to do so by proposing amendments to limit the scope of Article 3 are
acting in violation of the UN's principles of respect for equality and non-discrimination.

The Covenants already apply to indigenous peoples, particularly the common Article 1,
which stipulates that all peoples have the right to self-determination. Incorporating the
wording of Article 1 of the Covenants into Article 3 of the Declaration on the Rights of
Indigenous Peoples is a way of confirming that they have the same rights as other peoples
and that their diverse realities can be taken into account.

The opposition of governments expresses persistent colonial attitudes, whereas non-
discrimination and equality are peremptory norms of international law.

The moral imperative must have precedence over the legal imperative, not the other way
around.

Debate on Changes to the Current Wording of Article 3

There was a debate on the relevance of adding a reference to Article 3 that might ease the
concerns of some States with respect to their territorial integrity. It was suggested that a
clause on possible international supervision in cases of conflict be added.

The opinions expressed were that such a reference is unnecessary and could even run
counter to the primary purpose of Article 3, i.e. to confirm that indigenous peoples are

peoples like other peoples.

Making changes to Article 3 is a perilous undertaking that could freeze the interpretation
of the right to self-determination and prevent its natural evolution in international law.
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For example, the principles of self-determination and territorial integrity must be able to
evolve for indigenous and non-indigenous peoples alike.

Article 3, and the Declaration as a whole, is framed by practices and norms in
international law that appear to be adequate. While improvements would no doubt be
possible, this is not a task that can be taken up as part of the process of drafting the
Declaration. Furthermore, Article 3 must be read in relation to other articles of the Draft
Declaration, including Article 31.

Conclusion

A number of speakers and experts expressed the hope that the seminar would convey a
positive message, an appeal to trust and respect that would diminish the apprehensions of
the States. Indigenous peoples are peaceful peoples, capable of taking charge of their
present and future and contributing to peace and wisdom in the world. Indigenous
peoples are not making secessionist demands; they are seeking first and foremost to be
included in the international community and the States they live in, and to be able to
develop themselves in accordance with their own values.

The experts and speakers also seemed to agree that because the right to self-
determination is inherent in the status of peoples, it cannot be granted by States or subject
to their laws or constitutions. They also suggested that there are no grounds for setting up
a dichotomy between internal and external aspects of the right to self-determination.
Concerns regarding territorial integrity and the sovereignty of States are already
addressed in international law in terms that seemed adequate for most of the experts
present.

According to one speaker, the denial of the right to self-determination is a greater source
of conflict than its recognition.

No clear answers were given to some other questions: Does Article 3 create special rights
for indigenous peoples? Why, if Article 1 of the two Covenants applies to indigenous
peoples, does it have to be restated in Article 3 of the Declaration?

Finally, the issue of land and resources is clearly related to self-determination; hence the
range of possible concerns for a number of States, and the need to study the matter in
greater depth. Development and the shared control of resources need to be discussed.

Brief Preliminary Assessment of the Seminar

The Seminar helped to clarify the scope and understanding of the right to self-
determination and to outline the various forms it could take. The quality of the
presentations was appreciated and several participants remarked that it would be very
useful to have them published.

The Seminar did not directly contribute to depolarizing the debate, in the short term at

least. There were few exchanges between the governmental representatives present and
the panelists or indigenous representatives (getting government representatives to attend
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was difficult). In order to engage in an in-depth debate on the differences between
positions, the governments that are insisting on the need to make major changes to
Article 3, or that have serious reservations about recognizing the right to self-
determination for indigenous peoples, will have to have a space to present their point of
view. Perhaps the time has come for governments to take the initiative or create a space,
in cooperation with NGOs and governments, to ensure that such a debate takes place.
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ANNEX: DRAFT UNITED NATIONS DECLARATION ON THE
RIGHTS OF INDIGENOUS PEOPLES

Affirming that indigenous peoples are equal in dignity and rights to all other peoples, while
recognizing the right of all peoples to be different, to consider themselves different, and to be
respected as such,

Affirming also that all peoples contribute to the diversity and richness of civilizations and
cultures, which constitute the common heritage of humankind,

Affirming further that all doctrines, policies and practices based on or advocating superiority of
peoples or individuals on the basis of national origin, racial, religious, ethnic or cultural
differences are racist, scientifically false, legally invalid, morally condemnable and socially
unjust,

Reaffirming also that indigenous peoples, in the exercise of their rights, should be free from
discrimination of any kind,

Concerned that indigenous peoples have been deprived of their human rights and fundamental
freedoms, resulting, inter alia , in their colonization and dispossession of their lands, territories
and resources, thus preventing them from exercising, in particular, their right to development in
accordance with their own needs and interests,

Recognizing the urgent need to respect and promote the inherent rights and characteristics of
indigenous peoples, especially their rights to their lands, territories and resources, which derive
from their political, economic and social structures and from their cultures, spiritual traditions,
histories and philosophies,

Welcoming the fact that indigenous peoples are organizing themselves for political, economic,
social and cultural enhancement and in order to bring an end to all forms of discrimination and
oppression wherever they occur,

Convinced that control by indigenous peoples over developments affecting them and their lands,
territories and resources will enable them to maintain and strengthen their institutions, cultures
and traditions, and to promote their development in accordance with their aspirations and needs,

Recognizing also that respect for indigenous knowledge, cultures and traditional practices
contributes to sustainable and equitable development and proper management of the environment,

Emphasizing the need for demilitarization of the lands and territories of indigenous peoples,
which will contribute to peace, economic and social progress and development, understanding
and friendly relations among nations and peoples of the world,

Recognizing in particular the right of indigenous families and communities to retain shared
responsibility for the upbringing, training, education and well-being of their children,

Recognizing also that indigenous peoples have the right freely to determine their relationships
with States in a spirit of coexistence, mutual benefit and full respect,

Considering that treaties, agreements and other arrangements between States and indigenous
peoples are properly matters of international concern and responsibility,
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Acknowledging that the Charter of the United Nations, the International Covenant on Economic,
Social and Cultural Rights and the International Covenant on Civil and Political Rights affirm the
fundamental importance of the right of self-determination of all peoples, by virtue of which they
freely determine their political status and freely pursue their economic, social and cultural
development,

Bearing in mind that nothing in this Declaration may be used to deny any peoples their right of
self-determination,

Encouraging States to comply with and effectively implement all international instruments, in
particular those related to human rights, as they apply to indigenous peoples, in consultation and
cooperation with the peoples concerned,

Emphasizing that the United Nations has an important and continuing role to play in promoting
and protecting the rights of indigenous peoples,

Believing that this Declaration is a further important step forward for the recognition, promotion
and protection of the rights and freedoms of indigenous peoples and in the development of
relevant activities of the United Nations system in this field,

Solemnly proclaims the following United Nations Declaration on the Rights of Indigenous
Peoples:

PART I

Article 1

Indigenous peoples have the right to the full and effective enjoyment of all human rights and
fundamental freedoms recognized in the Charter of the United Nations, the Universal Declaration
of Human Rights and international human rights law.

Article 2

Indigenous individuals and peoples are free and equal to all other individuals and peoples in
dignity and rights, and have the right to be free from any kind of adverse discrimination, in
particular that based on their indigenous origin or identity.

Article 3

Indigenous peoples have the right of self-determination. By virtue of that right they freely
determine their political status and freely pursue their economic, social and cultural development.

Article 4

Indigenous peoples have the right to maintain and strengthen their distinct political, economic,
social and cultural characteristics, as well as their legal systems, while retaining their rights to
participate fully, if they so choose, in the political, economic, social and cultural life of the State.

Article 5

Every indigenous individual has the right to a nationality.
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PART II

Article 6

Indigenous peoples have the collective right to live in freedom, peace and security as distinct
peoples and to full guarantees against genocide or any other act of violence, including the
removal of indigenous children from their families and communities under any pretext.

In addition, they have the individual rights to life, physical and mental integrity, liberty and
security of person.

Article 7
Indigenous peoples have the collective and individual right not to be subjected to ethnocide and
cultural genocide, including prevention of and redress for:
(a) Any action which has the aim or effect of depriving them of their integrity as distinct peoples,
or of their cultural values or ethnic identities;
(b) Any action which has the aim or effect of dispossessing them of their lands, territories or
resources;
(c) Any form of population transfer which has the aim or effect of violating or undermining any
of their rights;
(d) Any form of assimilation or integration by other cultures or ways of life imposed on them by
legislative, administrative or other measures;
(e) Any form of propaganda directed against them.

Article 8

Indigenous peoples have the collective and individual right to maintain and develop their distinct
identities and characteristics, including the right to identify themselves as indigenous and to be
recognized as such.

Article 9

Indigenous peoples and individuals have the right to belong to an indigenous community or
nation, in accordance with the traditions and customs of the community or nation concerned. No
disadvantage of any kind may arise from the exercise of such a right.

Article 10

Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation
shall take place without the free and informed consent of the indigenous peoples concerned and
after agreement on just and fair compensation and, where possible, with the option of return.

Article 11
Indigenous peoples have the right to special protection and security in periods of armed conflict.

States shall observe international standards, in particular the Fourth Geneva Convention of 1949,
for the protection of civilian populations in circumstances of emergency and armed conflict, and
shall not:

(a) Recruit indigenous individuals against their will into the armed forces and, in particular, for
use against other indigenous peoples;

(b) Recruit indigenous children into the armed forces under any circumstances;
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(¢) Force indigenous individuals to abandon their lands, territories or means of subsistence, or
relocate them in special centres for military purposes;

(d) Force indigenous individuals to work for military purposes under any discriminatory
conditions.

PART III

Article 12

Indigenous peoples have the right to practise and revitalize their cultural traditions and customs.
This includes the right to maintain, protect and develop the past, present and future manifestations
of their cultures, such as archaeological and historical sites, artifacts, designs, ceremonies,
technologies and visual and performing arts and literature, as well as the right to the restitution of
cultural, intellectual, religious and spiritual property taken without their free and informed
consent or in violation of their laws, traditions and customs.

Article 13

Indigenous peoples have the right to manifest, practise, develop and teach their spiritual and
religious traditions, customs and ceremonies; the right to maintain, protect, and have access in
privacy to their religious and cultural sites; the right to the use and control of ceremonial objects;
and the right to the repatriation of human remains.

States shall take effective measures, in conjunction with the indigenous peoples concerned, to
ensure that indigenous sacred places, including burial sites, be preserved, respected and protected.

Article 14

Indigenous peoples have the right to revitalize, use, develop and transmit to future generations
their histories, languages, oral traditions, philosophies, writing systems and literatures, and to
designate and retain their own names for communities, places and persons.

States shall take effective measures, whenever any right of indigenous peoples may be threatened,
to ensure this right is protected and also to ensure that they can understand and be understood in
political, legal and administrative proceedings, where necessary through the provision of
interpretation or by other appropriate means.

PART IV

Article 15

Indigenous children have the right to all levels and forms of education of the State. All
indigenous peoples also have this right and the right to establish and control their educational
systems and institutions providing education in their own languages, in a manner appropriate to
their cultural methods of teaching and learning.

Indigenous children living outside their communities have the right to be provided access to
education in their own culture and language.

States shall take effective measures to provide appropriate resources for these purposes.
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Article 16

Indigenous peoples have the right to have the dignity and diversity of their cultures, traditions,
histories and aspirations appropriately reflected in all forms of education and public information.

States shall take effective measures, in consultation with the indigenous peoples concerned, to
eliminate prejudice and discrimination and to promote tolerance, understanding and good
relations among indigenous peoples and all segments of society.

Article 17

Indigenous peoples have the right to establish their own media in their own languages. They also
have the right to equal access to all forms of non-indigenous media.

States shall take effective measures to ensure that State-owned media duly reflect indigenous
cultural diversity.

Article 18

Indigenous peoples have the right to enjoy fully all rights established under international labour
law and national labour legislation.

Indigenous individuals have the right not to be subjected to any discriminatory conditions of
labour, employment or salary.

PART V

Article 19

Indigenous peoples have the right to participate fully, if they so choose, at all levels of decision-
making in matters which may affect their rights, lives and destinies through representatives
chosen by themselves in accordance with their own procedures, as well as to maintain and
develop their own indigenous decision-making institutions.

Article 20
Indigenous peoples have the right to participate fully, if they so choose, through procedures
determined by them, in devising legislative or administrative measures that may affect them.

States shall obtain the free and informed consent of the peoples concerned before adopting and
implementing such measures.

Article 21

Indigenous peoples have the right to maintain and develop their political, economic and social
systems, to be secure in the enjoyment of their own means of subsistence and development, and
to engage freely in all their traditional and other economic activities. Indigenous peoples who
have been deprived of their means of subsistence and development are entitled to just and fair
compensation.
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Article 22

Indigenous peoples have the right to special measures for the immediate, effective and continuing
improvement of their economic and social conditions, including in the areas of employment,
vocational training and retraining, housing, sanitation, health and social security.

Particular attention shall be paid to the rights and special needs of indigenous elders, women,
youth, children and disabled persons.

Article 23

Indigenous peoples have the right to determine and develop priorities and strategies for exercising
their right to development. In particular, indigenous peoples have the right to determine and
develop all health, housing and other economic and social programmes affecting them and, as far
as possible, to administer such programmes through their own institutions.

Article 24

Indigenous peoples have the right to their traditional medicines and health practices, including the
right to the protection of vital medicinal plants, animals and minerals.

They also have the right to access, without any discrimination, to all medical institutions, health
services and medical care.

PART VI

Article 25

Indigenous peoples have the right to maintain and strengthen their distinctive spiritual and
material relationship with the lands, territories, waters and coastal seas and other resources which
they have traditionally owned or otherwise occupied or used, and to uphold their responsibilities
to future generations in this regard.

Article 26

Indigenous peoples have the right to own, develop, control and use the lands and territories,
including the total environment of the lands, air, waters, coastal seas, sea-ice, flora and fauna and
other resources which they have traditionally owned or otherwise occupied or used. This includes
the right to the full recognition of their laws, traditions and customs, land-tenure systems and
institutions for the development and management of resources, and the right to effective measures
by States to prevent any interference with, alienation of or encroachment upon these rights.

Article 27

Indigenous peoples have the right to the restitution of the lands, territories and resources which
they have traditionally owned or otherwise occupied or used, and which have been confiscated,
occupied, used or damaged without their free and informed consent. Where this is not possible,
they have the right to just and fair compensation. Unless otherwise freely agreed upon by the
peoples concerned, compensation shall take the form of lands, territories and resources equal in
quality, size and legal status.
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Article 28

Indigenous peoples have the right to the conservation, restoration and protection of the total
environment and the productive capacity of their lands, territories and resources, as well as to
assistance for this purpose from States and through international cooperation. Military activities
shall not take place in the lands and territories of indigenous peoples, unless otherwise freely
agreed upon by the peoples concerned.

States shall take effective measures to ensure that no storage or disposal of hazardous materials
shall take place in the lands and territories of indigenous peoples.

States shall also take effective measures to ensure, as needed, that programmes for monitoring,
maintaining and restoring the health of indigenous peoples, as developed and implemented by the
peoples affected by such materials, are duly implemented.

Article 29

Indigenous peoples are entitled to the recognition of the full ownership, control and protection of
their cultural and intellectual property.

They have the right to special measures to control, develop and protect their sciences,
technologies and cultural manifestations, including human and other genetic resources, seeds,
medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs and
visual and performing arts.

Article 30

Indigenous peoples have the right to determine and develop priorities and strategies for the
development or use of their lands, territories and other resources, including the right to require
that States obtain their free and informed consent prior to the approval of any project affecting
their lands, territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources. Pursuant to agreement with the
indigenous peoples concerned, just and fair compensation shall be provided for any such
activities and measures taken to mitigate adverse environmental, economic, social, cultural or
spiritual impact.

PART VII

Article 31

Indigenous peoples, as a specific form of exercising their right to self-determination, have the
right to autonomy or self-government in matters relating to their internal and local affairs,
including culture, religion, education, information, media, health, housing, employment, social
welfare, economic activities, land and resources management, environment and entry by non-
members, as well as ways and means for financing these autonomous functions.
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Article 32

Indigenous peoples have the collective right to determine their own citizenship in accordance
with their customs and traditions. Indigenous citizenship does not impair the right of indigenous
individuals to obtain citizenship of the States in which they live.

Indigenous peoples have the right to determine the structures and to select the membership of
their institutions in accordance with their own procedures.

Article 33

Indigenous peoples have the right to promote, develop and maintain their institutional structures
and their distinctive juridical customs, traditions, procedures and practices, in accordance with
internationally recognized human rights standards.

Article 34

Indigenous peoples have the collective right to determine the responsibilities of individuals to
their communities.

Article 35

Indigenous peoples, in particular those divided by international borders, have the right to
maintain and develop contacts, relations and cooperation, including activities for spiritual,
cultural, political, economic and social purposes, with other peoples across borders.

States shall take effective measures to ensure the exercise and implementation of this right.

Article 36

Indigenous peoples have the right to the recognition, observance and enforcement of treaties,
agreements and other constructive arrangements concluded with States or their successors,
according to their original spirit and intent, and to have States honour and respect such treaties,
agreements and other constructive arrangements. Conflicts and disputes which cannot otherwise
be settled should be submitted to competent international bodies agreed to by all parties
concerned.

PART VIII

Article 37

States shall take effective and appropriate measures, in consultation with the indigenous peoples
concerned, to give full effect to the provisions of this Declaration. The rights recognized herein
shall be adopted and included in national legislation in such a manner that indigenous peoples can
avail themselves of such rights in practice.

Article 38

Indigenous peoples have the right to have access to adequate financial and technical assistance,
from States and through international cooperation, to pursue freely their political, economic,
social, cultural and spiritual development and for the enjoyment of the rights and freedoms
recognized in this Declaration.
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Article 39

Indigenous peoples have the right to have access to and prompt decision through mutually
acceptable and fair procedures for the resolution of conflicts and disputes with States, as well as
to effective remedies for all infringements of their individual and collective rights. Such a
decision shall take into consideration the customs, traditions, rules and legal systems of the
indigenous peoples concerned.

Article 40

The organs and specialized agencies of the United Nations system and other intergovernmental
organizations shall contribute to the full realization of the provisions of this Declaration through
the mobilization, inter alia , of financial cooperation and technical assistance. Ways and means of
ensuring participation of indigenous peoples on issues affecting them shall be established.

Article 41

The United Nations shall take the necessary steps to ensure the implementation of this
Declaration including the creation of a body at the highest level with special competence in this
field and with the direct participation of indigenous peoples. All United Nations bodies shall
promote respect for and full application of the provisions of this Declaration.

PART IX

Article 42

The rights recognized herein constitute the minimum standards for the survival, dignity and well-
being of the indigenous peoples of the world.

Article 43

All the rights and freedoms recognized herein are equally guaranteed to male and female
indigenous individuals.

Article 44

Nothing in this Declaration may be construed as diminishing or extinguishing existing or future
rights indigenous peoples may have or acquire.

Article 45

Nothing in this Declaration may be interpreted as implying for any State, group or person any
right to engage in any activity or to perform any act contrary to the Charter of the United Nations.
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