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PREFACE

Good public policy depends on good policy research. In recognition of this, Status of
Women Canada instituted the Policy Research Fund in 1996. It supports independent policy
research on issues linked to the public policy agenda and in need of gender-based analysis.
Our objective is to enhance the public debate on gender equality issues and to enable
individuals, organizations, policy makers and policy analysts to participate more effectively
in the development of policy.

One such issue on the public policy agenda is First Nations Governance. Communities First:
First Nations Governance is an initiative of the federal government to amend the Indian Act.
An important part of this initiative is public consultations, which are to be held throughout
the entire legislative process. It is expected this process will last two to three years.

The Policy Research Fund recognized the need to ensure a gender perspective in the public
debate surrounding First Nations governance issues. A call for policy research proposals on
“First Nations Women, Governance and the Indian Act” was issued in April 2001. The
following three research projects were selected for funding and appear in this collection of
policy research reports:

* A Strong and Meaningful Role for First Nations Women in Governance, by Judith
F. Sayers and Kelly A. MacDonald

* First Nations Women and Governance:A Study of Custom and Innovation among
Lake Babine Nation Women, by Jo-Anne Fiske, Melonie Newell and Evelyn George

» First Nations Governance, the Indian Act and Women’s Equality Rights, by Wendy
Cornet.

Status of Women Canada’s Policy Research Fund hopes this collection of research reports
will support First Nations women and contribute to the ability of individuals and
organizations to participate more effectively in the policy development process. We believe
that good policy research leads to good policies. We thank all the authors and reviewers for
their contributions to this objective.
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A Strong and Meaningful Role for
First Nations Women in Governance

Judith F. Sayers and Kelly A. MacDonald



ABSTRACT

This paper illustrates that First Nations governments must once again restore women to
their place of honour and respect in governance. The paper takes the reader through history
where colonization severely affected women in First Nations communities and resulted in
women being put in a very subservient position. Today, women still are not assured a role
in governance. Treaties and self-government agreements are being negotiated, with very
few women negotiators at the table, or with the counsel of women’s advisory groups where
issues affecting women are incorporated in the documents. This paper is timely in bringing
these issues to the forefront as there are proposed changes to the Indian Act, and many
places across Canada are negotiating self-government agreements or treaties. The paper
reviews what is available in different forms of government, proposes guidelines for
different areas in governance and specifically delineates what needs to be in the Indian Act
or agreements, and in First Nations constitutions or charters to ensure the strong and
meaningful role of women in good governance.
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THE AUTHORS

The authors are both First Nations lawyers who have worked extensively on First Nations
treaty issues in British Columbia.

Dr. Judith Sayers (Nuu-Chah-Nulth) is elected Chief of the Hupacasath First Nation on
Vancouver Island and is Chief Negotiator for the Hupacasath’s treaty negotiations. Dr. Sayers
has worked extensively at the international, national and community levels. She has been
chief for over six years and has had practical experience in governance in communities under
the Indian Act. The views expressed in this paper are hers alone and not on behalf of her First
Nation.

Kelly A. MacDonald (Tsimshian/Haida/Scottish), until recently, worked on behalf of the First
Nations Summit, an umbrella group for First Nations engaged in the B.C. treaty-making
process. She completed her master’s in law degree in 2000 on self-government and First
Nations child and family services.

Both authors are committed to the recognition of First Nations’ inherent rights to self-
government — inherent rights that, in their modern form, should advocate the elimination of
sexism and endorse gender equality. The authors carry with them their responsibilities as
mothers, for their children and for the children of the next generations.



EXECUTIVE SUMMARY

The authors have compiled a brief but concise thematic review of the literature on First
Nations women and self-government. The literature review is divided up into the following
subject areas: traditional roles of First Nations women, the impact of colonization on First
Nations women, male leadership, contemporary First Nations women and sexual equality,
and contemporary First Nations women and self-government. The literature highlights the
fact that not only have First Nations women’s traditional roles been profoundly affected by
colonization and the actions of the state, many First Nations men (and women) have
internalized the White male devaluation of First Nations women resulting in a denigration
of the roles of women and in the exclusion of women from participation in governing
structures.

The authors examined international legal instruments, modern “domestic” treaties and self-
government agreements from a First Nations gender perspective and concluded that the
modern Canadian treaties and self-government agreements fail to include specific provisions
for equality rights for First Nations women.

The crux of this report is found in the section addressing criteria for good governance from
First Nations women’s perspective. Drawing on their expertise and experience with First
Nations governance and treaty discussions, the authors have provided some legislative
options, draft policies, recommendations and general discussion of good governance from
their perspectives as First Nations women. The options and recommendations provided are
meant to assist First Nations and state governments in addressing the concerns of First
Nations women for gender equality and accountable governance, with an aim to strengthening
the rights of the collective by strengthening the rights of those most marginalized within the
collective.

Finally, concluding remarks and observations are provided. It is the contention of the
authors that the equality rights of First Nations women must be given serious consideration
and every effort must be made by First Nations and state governments to ensure the full and
equal participation of First Nations women in governance and at the negotiating tables.

Recommendations

The authors make the following recommendations for First Nations and state policy makers,
legislators and negotiators.

» First and foremost, the federal government must fulfil its promise, articulated in
Gathering Strength, to fund (capacity build) First Nations women’s groups, both local
and national, to strengthen their participation in self-government processes.

* Ensure the full and equal participation of First Nations women in self-government and
treaty negotiations. In British Columbia, this could be done through the B.C. Treaty
Commission as a requirement for negotiations. The federal government when entering



into self-government negotiations could, as a prerequisite for negotiations, insist that
there be women representatives on the negotiating teams.

Ensure the full and equal participation of First Nations women in governance (both
Indian Act and self-government structures). This could be achieved through amendments
to the Indian Act or a requirement for First Nations to put provisions in their charter or
constitution to ensure a role for women. Another alternative is to ensure that self-
government agreements or treaties have specific provisions for women in governance
structures. Onus for this should be equally on First Nations and the federal and
provincial governments through policy or legislative requirements.

Provide support (financial and otherwise) from Status of Women Canada and respective
provincial women’s ministries and advisory bodies for First Nations women’s goals and
aspirations, including full and equal participation in negotiations and governing structures.
Where possible, core funding should be provided to First Nations women’s groups.

Include gender equality provisions in self-government agreements, treaties, First Nations
charters/constitutions.

Develop strategic vision statements, for and by First Nations, which include the
contemporary realities of First Nations women and contribute to the developing First
Nations discourse on self-government.

Have all participants in treaty and self-government negotiations (federal, provincial and
First Nations negotiators) use a gender lens.

Ensure federal negotiators, policy makers and legislators adhere to the Indian and
Northern Affairs Canada Gender Equality Analysis Policy.

Use the federal Gender Equality Analysis Policy as a template for provincial and First
Nations negotiators in the development of their respective tools for a First Nations
women’s equality analysis policy.

Incorporate dispute resolution processes into First Nations’ governing structures and
prescribe broadly in the Indian Act.

Enact conflict-of-interest laws, for and by First Nations, pursuant to the Indian Act or in
self-government agreements or treaties.

Broadly prescribe natural justice rules and procedures into the Indian Act.
Include accountability frameworks for First Nations governments that embody principles

of transparency, disclosure, redress and gender equality into First Nations governing
structures (pursuant to the Indian Act or self-government agreements and treaties).



Define the rights of members clearly, including such things as voting and access to
information on assets held on their behalf.

Examine the issue of a mechanism to remove leaders and expand beyond what is in the
Indian Act.

Accommodate in the revisions of the Indian Act, issues related to valuation of homes on
reserve, division and possession of on-reserve property and specific issues relating to
maintenance and enforcement of restraining orders.

Have First Nations governments, women’s groups and other representative First Nations
bodies engage in full and meaningful consultation regarding the proposed governance
legislation and its drafting. First Nations and the federal government must establish a
consultation process jointly.

Extend the time frame for the proposed governance legislation to effect meaningful
participation and consultation with First Nations.

Explore the possibility of national or regional human rights panels.

Investigate the issues related to establishing a First Nations ombudsperson.



1. METHODOLOGY

The authors conducted a comprehensive search of the literature regarding self-government
generally and First Nations' women and self-government more specifically. Literature from
various disciplines, including law, women’s studies, political science and government reports
was canvassed and analyzed from a First Nations gender perspective. A concise literature
review was then compiled to provide readers with a contextual framework from which to
analyze policies and options for good governance (governance that embraces gender equality
values) that are proposed by the authors, thereby, assisting readers in assessing policy options
through a First Nations gender perspective.

Literature was also canvassed regarding good governance and administrative law. This
literature was analyzed for its application to First Nations governments in developing gender
equality policy or policies that would favourably affect those most marginalized in First
Nations communities (women, children, youth and elders). In addition, the authors looked
specifically at the various modern treaty agreements and self-government agreements
negotiated in Canada and critically analyzed them from a First Nations gender perspective.

Policy areas were identified from the literature and from the experiences of both authors with
treaty negotiations and actual experience. Various options were proposed and discussed with
the ultimate purpose of creating governance that is sensitive to the traditions of First Nations
people and which reflects traditional values of respect and, most important, respect for First
Nations women.

The authors consider a gendered First Nations analysis to be one that includes a First

Nations perspective specifically through the eyes of First Nations women. One of the authors
(MacDonald) considers herself to be a feminist and as articulated by Herbert (1994: 8), a First
Nations scholar, committed to feminism:

...because [I] realize that so much of our capacity to struggle against
oppression, domination and especially racism is diminished by internal
oppression and domination caused by collective support among [First
Nations] of sexism and sexist oppression.

Feminism in the context of a First Nations analysis is distinguishable from mainstream
feminist ideology as it incorporates not only an analysis of patriarchy but includes an analysis
of the impact of colonization and state oppression. As articulated in an international document
(Vinding 1998: 14) representing the views of many Indigenous women worldwide.

...Indigenous women feel very much a part of their family, their community:
“It is not possible for us to speak in isolation of indigenous women without
speaking of the entire community, of the men, of the children and elderly,
and all those who form our community...”

It is in this spirit of community that the authors engaged in a First Nations gendered approach
to the analysis and writing of this report.



2. SELF-GOVERNMENT AND THE ROLE OF WOMEN

Although their numbers are relatively small in an absolute sense, Aboriginal
women constitute a vibrant and highly diverse segment of Canada’s
population, who share a common legacy of marginalization and oppression.
The Canadian state, Canadian society in general and the Aboriginal male
leadership has paid scant attention to their particular needs and concerns
(Dion Stout and Kipling 1998: v).

There is a voluminous amount of literature on self-government in general, much of which was
perused in the researching and writing of this report. Unfortunately, almost all of this material
was lacking in any sort of gender analysis.? In fact, the material was presented gender neutral
and therefore did not and could not address the issues specific to First Nations women. This
included recent materials that have been produced in the wake of concern about gender
equality issues in First Nations communities.’ The authors consider this a glaring omission
and this paper, we hope, can assist in filling in some of the gaps in the literature.

The literature addressing First Nations women and self-governance has been concisely
summarized below. It is not meant to be an exhaustive analysis but attempts to provide a
framework for analyzing the governance options presented later in the report and to provide a
rationale for, and underscore the importance of, First Nations women’s issues and concerns
regarding governance. Understanding the contemporary reality of First Nations women as
doubly oppressed, due to their race and their sex, is crucial for any policy discussions and
developments in the area of self-government.*

Review of this material has been divided up thematically beginning with a discussion of First

Nations women'’s traditional roles and ending with a discussion of the contemporary roles of

First Nations women vis-a-vis self-government and governance pursuant to the Indian Act
.5

regime.

Traditional Roles of First Nations Women

The strength that Aboriginal peoples gain today from their traditional
teachings and their cultures comes from centuries of oral tradition and
Aboriginal teachings, which emphasized the equality of man and woman and
the balanced roles of both in the continuation of life (Manitoba 1991: 476).

There are some conflicting opinions expressed in the literature regarding the roles of First
Nations women in traditional society. While some authors (Kirkness 1987-88: 409) provided
a very idyllic description of a traditional life in which women where highly regarded in
traditional native culture and occupied positions of authority in both civil and ecclesiastical
affairs, others such as Absolon et al. (1996b) noted that life may not have been so idyllic. All,
however, noted that traditional roles were more egalitarian due to the nature of the differing
relational practices between First Nations men and women prior to colonization. In addition,
the authors were in unanimous agreement that there has been a denigration of First Nations
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women’s roles in contemporary society due to the impact of colonization® and as a result:
“The cultural and social degradation of Aboriginal women has been devastating” (Manitoba
1991: 480). Furthermore, as Absolon et al. (1996b) and others pointed out, the erosion of
First Nations women’s traditional roles has gone hand in hand with their contemporary
devaluation.” Not only are First Nations women devalued by White men, First Nations men
(and women) have arguably internalized the White devaluation of First Nations women
(Absolon et al. 1996).

Understanding the substantive changes to First Nations women’s traditional roles and the
ultimate denigration of First Nations women as a result of the institutionalization of European
patriarchy is important for critically analyzing the developing discourse on self-government.
Many First Nations premise their claims to self-government on their traditional values and
practices. Although it is important to be cognizant of how women have been affected by the
cultural devastation wrought by colonization, it is equally important to acknowledge, as was
done by some authors, that returning to what was “traditional” may not mean returning to a
utopian egalitarian society. In fact, as LaRocque (1997: 90) has cautioned “‘tradition’,
‘culture’, and ‘history’ are political handles with many twists that result in the continued
oppression and silencing of women.” Herbert (1994: 32) articulated the necessity for a
modernized perspective on tradition and equality.

Tradition is not static; what behaviour was deemed traditional 50 to 100 years
ago has changed with the socio-political context in which we live today.
Given the opportunity to reflect and act with a decolonized view of tradition,
a more inclusive and non-oppressive definition of traditional could be created
by First Nations women.

It is important to ensure that any framework for First Nations governance, whether pursuant
to the Indian Act or a First Nations constitution, makes provision to ensure the role of
women in governance. Self-government is a prerequisite for achieving equality, human
dignity and freedom from discrimination, and full enjoyment of all human rights. To have
good governance and to achieve all those objectives, especially equality and human dignity,
there must be a strong role for women embedded in the structure of First Nations
governments.

First Nations structures of governance need to reflect their culture and values. Traditionally,
women had a highly valued role. Women were advisors to the men, held names and gave
names to the people according to their potential; some societies were matrilineal and the
family line, names, dances, songs, etc. went through the women. Women were teachers.
Women were the givers of life. Women chose the leaders of the community. The role of
women was endless and varied from community to community.

These assertions are important to reflect upon in the development of any policies and discourse
on self-government and governance.
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The Impact of Colonization on First Nations Women

Without question, this legislation [the Indian Act] struck at the heart of what
was most sacred to West Coast societies. In so doing, it put in question the
very survival of these nations... (Yabsley and Mathias 1991: 34).

As set out in the previous section, colonization has had an enormous impact on the
traditional roles of women. Tantamount to any discussion of colonization is the effective
denial of many First Nations women, and their offspring, to the right to membership in their
respective First Nations communities and their right to enjoy “Indian status.” The historical
disenfranchisement of First Nations women has been discussed at length by many authors®
and is due to the regressive membership regime in the Indian Act. Until 1985, a First
Nations woman who married a non-First Nations man lost her membership and identity
(status) as an “Indian” whereas if a First Nations man married a non-First Nations woman,
his partner gained First Nations membership and status. The impact of these discriminatory
provisions was partially ameliorated by the 1985 amendments to the /ndian Act (Bill C-31);
however, as many authors have commented, discrimination against the children of reinstated
First Nations women continues.

Loss of membership and status has had, and continues to have, an obvious impact on
women’s role in First Nations governments. Many newly reinstated members (women) have
lived away from and been disenfranchised from their communities for many years. Those
who wish to return are often turned away due to housing shortages and continue to be
discriminated against because they are Bill C-31 Indians.” Therefore, their roles in existing
governing structures or in self-government discussions have been effectively curtailed.

To summarize, the effects of colonization have been many and, as the late Chief Joe Mathias
enunciated, the Indian Act represents nothing short of a conspiracy. First Nations people,
especially women have suffered the loss of culture (outlawing of the potlatch and other
significant First Nations ceremonies), loss of land (illegal to fight land claims), loss of
membership (marriage to non-Native men), loss of children (residential schools) and loss

of their traditional roles as First Nations women.

Male Leadership

First Nations women have too long been excluded from the circle of decision
making. This has lead to male bias and has perpetuated the disintegration of
harmony between male and female in Aboriginal societies. Such conduct is
unconscionable. While colonialism is at the root of our learned disrespect for
women, we cannot blame colonialism for our informed actions today. This
generation of First Nations men must take some measure of responsibility for
the activities in which they engage (Borrows 1994: 46).

Of greatest significance, in relation to the discussion in this report, is the current male-
dominated governance of First Nations communities and (as highlighted in the literature) the
notable lack of involvement of First Nations women in these decision-making bodies. While
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there are some First Nations women in leadership positions (including one of the authors of this
report), this number is far from representative of the female First Nations population. At the
time of writing her report, Anderson (2000: 218) advised that of the 633 chiefs in Canada, only
87 were female. She argued that this is largely due to the imposed Euro-Canadian political
system that only validates the voices of men by handing them exclusive authority over the
governance of First Nations. What is clear in reviewing the literature from a gendered
perspective is that First Nations decision-making bodies “have come to be associated with the
protection of male privilege and the domination of Aboriginal women” (Dion Stout and Kipling
1998: 21). This is as a result of the internalized patriarchy and devaluation of First Nations
women. The Indian Act has contributed to the exclusion of First Nations women from decision-
making bodies pursuant not only to the regressive membership regime but to the importation
of European governance practices. It is incumbent for First Nations men (and women) to
decolonize their attitudes about women and provide room at the negotiating tables and in
governance structures for First Nations women to engage in political participation. Professor
John Borrows (1994) succinctly summarized the lack of representation of First Nations women
as a result of colonization, but underscored the importance of First Nations men in taking
responsibility for the continued exclusion of First Nations women. It is also important to
remember the complicity of the state and its insensitivity to First Nations women’s concerns
(NWAC 1992b: 14).

The lack of women’s representation in decision making has led to the perception that concerns
articulated by First Nations women (accountable governing structures, gender equality and
social issues) are not incorporated into the discourse on governance and self-government.
Herbert (1994: 27) summarized these issues and highlighted the resultant impact of omitting
women from the debate — sexism.

It is clear that the male leadership of the First Nations organizations do not
consider women’s rights as a human rights issue. The male dominated
discourse on self-government suppresses and denies how much we as First
Nations have integrated patriarchy in ourselves, our families, communities
and nationalists movements. The situation ignores the reality of gender
politics and sustains sexist oppression. Sexist oppression has regulated the
lives of First Nations women in two ways, by not recognizing women’s rights
within collective rights and by violence. Women’s rights are defined within a
sexist context of being individual rights and therefore seen as not fitting into
traditional collective rights ideology.

First Nations scholar Professor Joyce Green (1993) also highlighted concerns regarding the
exclusion of First Nations women from the discourse on self-government. In particular, she
underscored women’s concerns regarding violence in their communities. The implication of
omitting women’s current realities from the self-government debates is that existing social
problems fail to be named and therefore remain unaddressed.

Violence against women and children has become a primary concern for
many Aboriginal women, and is viewed as a priority for the political agenda.
Many women worried that male politicians would make decisions around



13

constitutional renewal and Aboriginal government structures and processes
without integrating women’s agenda, or understanding women’s reality
(Green 1993: 212).

Query then how effective or meaningful self-government and existing governance structures
will or can be if the issues concerning First Nations women — issues that are directly
autonomous with community well-being and safety — are not addressed. The issue of violence
in First Nations communities, described by some as being in epidemic proportions (Manitoba
1991; Hamilton and Longstaffe 1987; LaRocque 1995) has a direct and causal relationship to
self-governance. From their professional experience and involvement in the treaty-making
process in British Columbia (and in reviewing the literature), the writers acknowledge this
glaring omission in the dialogue surrounding self-government. First Nations women in British
Columbia have made this link, as witnessed by press coverage of the Aboriginal Women and
Treaties Project (Absolon et al. 1996b). The top two recommendations of that study were equal
power for women in treaty talks and measures to halt family violence. To address issues of
family violence the study suggested that it is imperative to include women in treaty talks
(Fournier 1997: A6). The contemporary discourse, however, remains centred on land and
resource issues. The prevailing emphasis on these issues, to the exclusion of pressing social
issues and concerns, is tantamount to directing women and children to the back of the bus. As
judges Hamilton and Sinclair, of the Manitoba Public Inquiry into the Administration of
Aboriginal Justice and Aboriginal Peoples (Manitoba 1991: 485), underscored:

The unwillingness of chiefs and councils to address the plight of women and
children suffering from abuse at the hands of husbands and fathers is quite
alarming. We are concerned enough about it to state that we believe the
failure of Aboriginal government leaders to deal at all with the problem of
domestic abuse is unconscionable. We believe that there is a heavy
responsibility on Aboriginal leaders to recognize the significance of the
problem within their own communities. They must begin to recognize, as
well, how much their silence and failure to act actually contribute to the
problem.

Pushing women and children’s issues to the back of the bus leaves First Nations citizens in
a tenuous situation. It is therefore important to ensure that the causal connection is made
between self-government discussions and the reality of women’s lives, as stated by
Nightingale (1995: 33).

Issues of violence and self-government have tended to be dealt with as separate
issues, neither having relevance to the other. Aboriginal women do not support
this position, believing that the presence of violence in the lives of Aboriginal
people is very relevant to the present negotiations towards self-government as
Aboriginal self government must mean ending the vulnerability of Aboriginal
females to violence in Aboriginal communities.
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Contemporary First Nations Women and Sexual Equality

The political circumstance for aboriginal women, when viewed through a
race and gender analysis, is a tenuous state of affairs, at best. Those women
who advocate for an examination of the practices of sexism in aboriginal
communities are labelled traitors to the cause. In this dynamic, the issue of
race has superseded the issue of sexism. Many aboriginal people believe that
if the aboriginal worldview is embraced, women and men will return to an
idyllic form of reality where gender hierarchies do not exist. This will not
happen if first nations people do not undergo a process of decolonization that
strives to remove the shackles of sexist ideologies, a pervasive element of
their colonial baggage (Absolon et al. 1996b: 9).

As described above, the struggle for the sexual equality of First Nations women has resulted
in a tension between two different ideologies. One consists of “traditional, cultural” women
who in general support the status quo of male-run political organizations. The other consists
of the contemporary “non-traditional” feminists (and others) who seek to challenge the
patriarchal neo-colonial actions of these same political institutions. This dichotomy is
premised on a number of false assumptions, including the belief that the contemporary fight
for equality rights could negate First Nations women’s cultural and traditional practices. In
fact, if one looks to the traditional roles of women — roles without the underpinnings of
European patriarchy — there is much common ground with those traditional roles and the
contemporary argument for equality rights, participation of, and respect for, First Nations
women in governance.

Unfortunately, First Nations women that do challenge the status quo — patriarchal First
Nations governments — are consistently obstructed in their resistance. Green (1993: 118)
described their predicament.

Those Aboriginal women who have a political analysis of their experience
as women in addition to as Aboriginal are intimidated in the process of
activism.... Aboriginal feminists take great risks and display real courage in
continuing their activism. All feminists who find themselves targets of
ridicule, marginalization, and other sanctions including physical assault
share this intimidation. However, it is more profound for Aboriginal women
because the attackers deny the validity of their analysis as authentically
aboriginal. It is a painful thing to be labelled as a dupe of the colonizing
society for undertaking to name and change women’s experience.

In addition, Herbert (1994: 7) in her graduate studies social work thesis discussed the
resistance as coming not only from First Nations men but from women who want only to
acknowledge the effects of colonial racism and ignore the prevalence of sexism within their
communities. Women’s experiences of oppression emphasized by the mainstream feminist
movement are depoliticized in First Nations communities by the notion of collectivism.
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For contemporary First Nations women to succeed in challenging the baggage of
colonization and to succeed in creating a space for a First Nations women’s world view,
Herbert (1994: 9) argued that it is necessary for both women and men to deconstruct their
colonial history, understand how much First Nations have assimilated patriarchy into their
lives and reconstruct First Nations cultural beliefs that include liberation for both genders.

Many authors noted the prevalence of sexism in First Nations communities.'® Fighting sexism
is one of the most important and difficult challenges facing First Nations communities. Until
First Nations men (and women) are able to follow the lead of such First Nations men as Judge
Murray Sinclair (who underscored that women and children suffer tremendously as victims in
contemporary society because of sexism, racism and unconscionable levels of domestic
violence) (Manitoba 1991: 475), there will not be true liberation for First Nations women,
children and communities.

Liberation from colonialism will be of no assistance to Aboriginal women,
if sexism maintains a colonial relationship between Aboriginal men and
women...women who object to the exclusion of their interests as women are
told that there is no issue; and that the political interests of the First Nations
are served by denying women’s issues. While male leaders speak for “their
people” dissident women’s voices are silenced (Green 1993: 119).

Contemporary First Nations Women and Self-Government

Some Aboriginal women believe that an inherent right to self-government
might have the effect of curtailing their individual rights as women (Isaac
and Maloughney 1992: 453).

This report, like most of the literature examined, sets the contextual framework for a
gendered analysis of self-government within a discussion of the impact of colonization and
the contemporary situation of First nations women. In light of this analytical framework, as
articulated above, many First Nations women are concerned about self-government as well
as current governing structures (pursuant to the /ndian Act) and the protection of their rights
as women (Blaney and Huntley 1999; NWAC 1992b).

This does not mean that First Nations women are opposed to self-government. It means that
First Nations women are concerned about self-government discussions that exclude First
Nations women’s concerns and their participation. As Mclvor (1996: 77) stipulated:
“Aboriginal women and men share the same desire for self-government although their
visions may differ.”

Murphy (1996: 42) captured the essence of First Nations women’s fears of self-government
as currently configured: “...fear these governments will be unaccountable, exclusionary, and
based on misunderstandings of or simply outdated and unacceptable aboriginal traditions.”
However, she goes on to add that Aboriginal women could be enthusiastic supporters of
self-government if it is accompanied by a critical and flexible interpretation of tradition in
light of contemporary Aboriginal beliefs, values and realities and includes an equal role for
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Aboriginal women in defining, negotiating and implementing these traditional values and
institutions.

The national organization for First Nations women, the Native Women’s Association of
Canada (NWAC), has led the debate regarding the impact of self-government on First Nations
women and brought the issues and concerns of First Nations women to the foreground. As
chronicled by many authors, NWAC advanced a court challenge during the constitutional
debates (Charlottetown Accord, 1992) for the full and equal participation of First Nations
women in constitutional discussions.'' Its concern was that the dominant discourse on self-
government failed to incorporate the unique lived experiences of First Nations women and to
include their participation. The sentiments of many First Nations women were captured by
Green (1993: 10).

The process of exclusion of Aboriginal women by key players in the
constitutional sandbox, with the tacit approval of all other players, is
characteristically sexist, and indicative of political and policy hegemony
of men.

The exclusion of women in such important constitutional discussions was a source of great
distress for many First Nations women. Advocates for NWAC felt it was yet another instance
of women being asked to set aside their struggle for sexual equality in favour of the collective
rights of all (Mclvor 1995b). NWAC, therefore, out of concern for First Nations women’s
rights lobbied for the application of the Canadian Charter of Rights and Freedoms to First
Nations governments. Borrows (1994: 45) noted:

These women put greater trust in the Charter and common law courts
to protect them in their rights than they did in their own people. This
demonstrates that some First Nations women were very concerned that
their rights to self-government were not being protected by the process
and substance of the Charlottetown Accord.

Women were criticized for breaking away from the “collective” and, as mentioned earlier,
were perceived as “traitors” based on a false dichotomy between individual and collective
rights. Not all First Nations women, however, were traitors and felt the Charter should
apply. The former Chief of Musqueam, Wendy John (now Associate Director General, B.C.
Region of Indian and Northern Affairs Canada), argued that:

...divisions between First Nations people based upon the non-native
fascination with extreme individualism simply supports the assimilation of
our people into the non-native culture (Isaac and Maloughney 1992: 472).

Isaac and Maloughney, however, correctly countered that equal treatment of men and
women does not exemplify “extreme individualism™ nor does it support the assimilation of
Aboriginal people into non-Aboriginal society. The fact is that, traditionally, First Nations
women enjoyed some form of equality and respect; therefore, a traditional notion of equality
rights must have existed. In addition, individuals in traditional societies were sanctioned
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when they caused harm to other members of the “collective.” This illustrates the protection
of individual rights within the collective. As succinctly stated by Isaac and Maloughney
(1992: 473):

...the protection of “certain individual” rights, such as the right to equality
between men and women does not necessarily promote assimilation but
rather may enhance the true nature and history of the relationships between
Aboriginal men and women.

Mclvor (1995b: 87) added to this argument with the following assertions.

In the constitutional process leading to the development of the Charlottetown
Accord, there was a notion that aboriginal women advocated individual rights
to protect gender equality, and that the predominantly male aboriginal
leadership advocated collective rights. To me, that is a false dichotomy. It is
my position that collective and individual rights coexist in domestic and
international law, as do the rights of self-government and self-determination.
Self-determination relates to ‘self’, to the individual, and collectively it may
refer to a group of individuals who share fundamental traits like race,
language, culture, tradition and values.

Furthermore, policy makers, legislators, negotiators and other decision makers, be they First
Nations or state representatives, must remember that:

...if group rights are exercised in a manner that does not protect the security of
individual Aboriginal persons, such as Aboriginal women, the justification for
protecting group rights is questionable (Isaac and Maloughney 1992: 469).

Mclvor (1995b) also advanced the notion that pursuant to section 35 of the Constitution Act,
1982 the Aboriginal rights enshrined in the Constitution include First Nations women’s civil
and political rights founded on their traditional roles and responsibilities. These rights are
shored up by section 35(4)'? that entrenches sexual equality in the Constitution. Notably,
this constitutional provision was not supported by the Assembly of First Nations (Borrows
1994).

In summary, the rights of the collective must not shield women’s rights. There must be a
paradigm shift to include concerns for the rights of women within the collective instead of
casting women’s voices aside. The writers of this report, however, contend that this must be
done by First Nations for First Nations. For too long, the state has neglected the issues of
First Nations women. LaRocque (1997: 96) eloquently summed up the gender debate.

If Aboriginal self-government or any other community-based organizing
model is to be created under the healthiest of circumstances, everyone must
be free to examine issues in a context of freedom, honesty, creativity, caring,
and gender equality.



3. SELF-GOVERNMENT AND TREATY AGREEMENTS IN CANADA

The authors examined the various modern treaties and self-government agreements listed in
the bibliography of this report. Notably, no specific gender equality provisions existed in
any of the documents perused. As well, as stated earlier, even the most contemporary
literature on self-government fails to incorporate a gendered perspective or options for
gender equality.”” The B.C. Claims Task Force Report (B.C. Claims Task Force 1991), seen
as the blueprint for treaty negotiations in British Columbia, also fails to provide any sort of
gendered perspective.

In addition to reviewing agreements and treaties, the authors reviewed literature pertaining to
various agreements, most notably the Nisga’'a Final Agreement. Senator Pat Carney noted in
a Hansard debate (Canada 2000) that the senators were advised that the Nisga’'a Agreement
represented a template for some 50 other agreements. This is a concern to women in British
Columbia as the document fails to incorporate a specific gender equality provision. In fact, a
Nisga’a citizen, Mercy Thomas (who appeared as a witness before the Senate) was cited by
Senator Pat Carney (Canada 2000: 15) as expressing concern for other First Nations women

...who are likely to suffer under similar provisions in other treaties. I worry
about the fundamental loss of gender equality and other rights provided by
the Canadian Charter, the Constitution and common law. It is my opinion that
this treaty is a dictatorship-structured treaty. Those who have concerns are
left on the outside looking in.

Carney (Canada 2000: 16) also cited another First Nations woman, Wendy Lockhart Lundberg
(Squamish), who expressed concern that the Nisga'a Agreement asserts collective rights over
the rights of individuals and represents a further erosion of Native women’s rights.

It is ironic that self-government initiatives are often referred to as “modern
day treaties.” I find that these initiatives do not advance native women on the
path towards equality but rather they are draconian in their present form,
relegating native women to the Dark Ages.

The fact that Senator Carney openly stated what many have implicitly known that the
Nisga’a Agreement is a template of concern to First Nations women, especially in light of
consultations held with First Nations women in British Columbia regarding the B.C. treaty-
making process (Absolon et al. 1996b). James (1996: 8) reported on the work of Absolon
et al.’s treaty project and stated that:

...there was consensus that the process has been blind to the needs of
Aboriginal women. None of us felt confident that we knew what our bands
are doing at the treaty tables.

Not only did the report identify the fact that male-dominated First Nations governments are
excluding women, concern was raised about the state’s continued discrimination against
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First Nations women. Ironically, the former president of the United Native Nations, Viola
Thomas (1996), in correspondence to the B.C. Ministry of Women’s Equality highlighted
the Ministry’s lack of public response to a report it had commissioned.

Another recent example on the inclusion, or the lack of inclusion, of women was witnessed in
the Northwest Territories. On May 26, 1997, the inhabitants of Nunavut voted on whether the
Nunavut Legislative Assembly should have equal numbers of men and women represented in
their legislature. This was soundly rejected by 57 percent of those casting ballots. Only 39
percent of eligible voters went to the polls to vote on this plebiscite. This question and others
were posed to determine citizens’ opinions on issues of central importance for Nunavut.
Those that were opposed to this, were opposed because they felt all Canadians have the

same right — men and women. It is a question of the best qualified seizing the opportunity.
Supporters of having equal men and women felt the Legislative Assembly should have the
same gender parity of men and women as found in the home. The role of men and women is
different, but they complement each other and are of equal importance. That is how it should
also be in the Legislative Assembly where there are issues women are best able to see to, and
therefore imperative that their representation be assured. The day after the gender parity was
defeated, the Nunavut newspaper Nunatsiag News (Dahl 1997) highlighted a bitter and
frustrated reaction.

Compared to most of Nunavut’s men, Nunavut’s women are more literate,
more level-headed and more skilled. Self-governing Nunavut will need
leaders who know how to read, write, count and compute in both our major
languages and leaders who know how to show up for work without a
hangover. But take a look at who shows up the next time your regional Inuit
association or community council holds a meeting. Then, count the number
of men around the table who possess those qualities. Next, count the number
of women who possess those qualities. Observe who’s doing the typing, the
interpreting, the translating, the minute taking, the bookkeeping and the
telephone answering. Observe who’s doing the work that actually takes
brains to do. If you do that, you’ll understand what the people of Nunavut
really lost on Monday’s vote. You’ll understand that the gender parity
proposal was not created for the benefit of women it was created for the
benefit of all.

A very interesting lesson from Nunavut. You cannot guarantee that women will be granted
fair representation in government, unless the specific provisions are put in to allow it.

Clearly, the time is ripe for all engaged in treaty making to ensure that the voices of First
Nations women are included in the debate on self-government and that women are fairly
represented in current Indian Act governing structures.



4. THE INTERNATIONAL PERSPECTIVE

Dion Stout and Kipling (1998: 23) highlighted the positive alliance developed between non-
Aboriginal and Aboriginal women as a result of the 1995 Beijing Women’s Conference.
Vinding (1998: 11) also noted that a milestone was reached in the history of Indigenous
women at the Conference where “110 indigenous women participated, representing almost
the same number of organizations from 26 countries.” Indigenous women met at the
conference and prepared the Beijing Declaration of Indigenous Women that included an
assurance for the political participation of Indigenous women in governance.

#44. We demand equal political participation in the indigenous and modern
socio-political structures and systems at all levels (As cited in Vinding
1998: 325).

Unfortunately, to date, there is not a great deal of international literature regarding
Indigenous women’s perspectives on self-government. However, a 1998 international
document edited by Vinding (1998) chronicled some international efforts of Indigenous
women. There are many similarities between Indigenous women’s struggles in other parts
of the world and in Canada. Vinding (1998: 14) affirmed that other Indigenous women’s
groups also want self-determination but (as in Canada) they want it on terms that respect
Indigenous women’s rights. Moona Sinclair, a Maori woman, described a similar colonial
history as Canada’s that resulted in the imposition of White patriarchy. She stated that,

as in Canada, Maori men internalized the devaluation of Maori women who are now
marginalized. Again, like many women in Canada, Sinclair advocated for the decolonization
of Maori men’s attitudes toward women (Vinding 1998).

Much can be learned from south of the border — from the experiences of American Indian
women in the United States with the application of the Indian Civil Rights Act (federal
legislation in the United States that protects the civil rights of American Indian tribes).

As outlined by Christofferson (1991), the application of that legislation has further
discriminated against American Indian women at the expense of tribal sovereignty, leaving
Indian women to fend for themselves. This, she argued, is a result of the United States
government stepping back from the “discriminatory culture that they helped to create”

and has resulted in Native American women suffering economically and psychologically
because of gender discrimination within their own tribes (Christofferson 1991: 185). An
Aboriginal charter/constitution could ensure that the rights of First Nations women in
Canada are not further eroded, as has happened in the United States.

With regards to the protection of Indigenous women’s rights, in the international arena, Green
(1993: 115) noted that First Nations peoples have made appeals to various international bodies,
pursuant to legal instruments that embody the principles and guarantees of the Canadian Charter
of Rights and Freedoms; therefore, presumably First Nations governments would not be exempt
nor should they want to be exempt from these rights and guarantees. The authors, however,
contend that First Nations must incorporate this into their own charters/constitutions rather than
relying on protection by the state, which has historically failed First Nations women.



5. CRITERIA FOR GOOD GOVERNMENT:
FIRST NATIONS WOMEN’S PERSPECTIVE

...the status quo is unacceptable, and must be challenged through the pursuit
of policies and research which actively acknowledge the wrongs committed
against Aboriginal women in the past, and which actively strive to improve

these women’s positions in the future (Dion Stout and Kipling 1998: 21).

The authors of this report provide some preliminary recommendations and options for good
governance from a gendered perspective. Some of these options were derived from the
literature on First Nations women and self-government while others were garnered from
their experiences engaging in the B.C. treaty-making process, as legal counsel, leader and
negotiator. The focus on gender concerns leads to a cry for women’s issues to be considered
seriously as a pressing human rights issue.

As stipulated in the preceding sections of this report, the options considered by governments
(First Nations, federal and provincial) for self-government and /ndian Act governance must
heed a contextual framework and analysis that captures First Nations women’s issues and
concerns. Dion Stout and Kipling’s challenge (above) for policy that acknowledges Aboriginal
women’s experiences is endorsed by the authors. Good governance, as stipulated by the
Institute on Governance (1999b: 21) is effected through strong:

...legal and policy-making mechanisms. Current research goes so far as to
suggest that the overall success of development depends, in large part, upon
the government’s legal and policy regimes.

Policy making must derive from a place that acknowledges the impact of colonization and
embraces decolonization. Jackson (1994: 194) described policy making as being concerned
with:

...competing values and the achievement of social purposes. Social policies
seek to effect compromises between social values that are in tension (for
example, individual rights versus collective rights). In the widest sense,
social policy seeks to address the balance between fairness to the individual
and the well being of society as a whole.... In the self-government debates
we must ask: where is the balance to be struck? ....the debate needs to
transcend self-government pragmatics to focus upon wider human rights
issues if Aboriginal women are to have a stronger base from which to
address their concerns.

The concerns of First Nations women are primarily around issues of equal participation,
human rights, violence and gender equality. Of particular concern is the lack of accountability
in current governing structures, and concern that existing structures and those proposed in
self-government agreements and treaties will not advance or protect women’s equality rights.
Chiste (1994: 31-32) summarized the crux of the problem.
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The political problem is to ensure accountability of the current political
leadership, trapped as it is in processes and structures of governance foreign
to many Canadian aboriginal cultures. The liberal individualistic ideals

and underlying norms of behaviour that are a feature of representative
government find little resonance in the aboriginal communities on which
they have been imposed...the resulting political culture is marked by
frustration, dissatisfaction, and a lack of leadership accountability. The
aberrations that have resulted have resulted from the absence of effective
mechanisms to ensure leadership accountability.

According to the Institute on Governance (1999b: 6): “Fundamentally...governance is about
power, relationships and accountability: who has influence, who decides, and how decision-
makers are held accountable.” Options are provided in this report that advocate accountable
structures, thereby ensuring women’s rights are protected by First Nations governments.

The I0G (1999b: 11) also recommended that communities engage in a process of crafting a
vision for development purposes that draws from the community’s social, cultural and
historical profile.

Understanding where a community has been will improve the chances of
directing where it will go.

The authors of this report endorse this approach and its applicability to treaty making and
self-government agreements. Visions for First Nations self-government must include the
contemporary lived realities of First Nations women and children because in order to
address “problems” they must be named (such as the epidemic of violence in communities)
(Manitoba 1991; Hamilton and Longstaffe 1987; LaRocque 1995). The authors also endorse
the United Nations identification of criteria for good governance (some of these criteria are
discussed in the following sections) because of its inclusion of gender equality principles:

* participation: all men and women should have a voice in decision making;

» rule of law;

* transparency;

* responsiveness;

* consensus orientation;

* equity: all men and women have opportunities to improve or maintain their well-being;
» effectiveness and efficiency;

* accountability; and

» strategic vision: leaders and the public have a broad and long-term perspective on good
governance and human development, along with a sense of what is needed for such
development. There is also an understanding of the historical, cultural, and social
complexities in which that perspective is grounded."
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These attributes are added to by the Royal Commission on Aboriginal Peoples,"> which
underscored the importance of the role of women in governance:

» the centrality of the land;
* individual autonomy and responsibility;
* the rule of law;

 the role of women (In many Aboriginal societies, women’s roles were significantly
different from those of men in governance. According to the Commission, women must
play a central role in the development of self-governing entities.);

* the role of elders;
 the role of the family and the clan;
» leadership and accountability; and

» consensus in decision making.

First Nations structures of governance need to reflect our culture and values. Traditionally,
many women had a highly valued role and, in some cases, were advisors to the men. Women
were teachers. Women were the givers of life. Women must be included in leadership
positions, elder advisory roles and play a central role in the development of self-governing
entities. Women must have a voice in decision making. Women must be treated equally in
such areas as employment, payment of wages, opportunities, educational opportunities and
capacity building. Only when women are restored to their place of importance within First
Nation governments will self-government be fully achieved.

Healthy Communities a Prerequisite for Self-Government: A Leader’s Perspective

Enough cannot be said about the need for healthy communities led by healthy leaders. For
any community to move ahead, healing needs to take place, with individuals, family and the
community. All are integrally linked with one another. Years of colonization, residential
schools, demoralization by the Indian Act, stripping away traditional governments, languages
and ceremonies through the banning of the potlatch — all have severely impaired the First
Nations’ ability to govern. For many years, communities have been trying to resolve these
issues and move on, but in many communities, there is still a lot of healing to be done.
Dysfunction, anger and a feeling of helplessness or lack of control impair any government
that is trying to function and achieve things for the community. Community members often
focus on the negatives; positives are ignored or overlooked and not celebrated in the way they
should. Due to all of the above, an atmosphere of lateral violence exists at community, tribal
council and other levels. Lateral violence can be described as people, who have been
colonized, continuing to colonize themselves using methods that do not promote progress,
but rather bring others down. This includes intimidation, anger, control, put downs, threats,
name-calling and embarrassment.

As a leader who has experienced the lateral violence that exists within today’s governing
structures, it needs to be eliminated in order to have healthy functioning governments. There
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must be zero tolerance for violence in any form and certainly at the government level. Much
of this lateral violence comes from the need to control, the need to be right, the need to feel
above other people. For most people who are part of this process, they do not see anything
wrong with this way of doing business because it is the way it has always been done. They
know no different. Quick decision making without giving an issue due thought is also a part
of this process. When someone questions the decision and tries to think it through logically,
the person is attacked because he or she is not falling into line. This kind of governance has
devastating effects on people and communities. It is no wonder people fear self-government
when they see this kind of leadership. What sort of role modelling is this for the next
generation, when this is the way business is conducted? (Author comment: Having suffered
under this type of government for over seven years, and taking a year to heal myself once
away from this continual lateral violence, has illustrated clearly to me the graphic need to
have healthy leadership at the tables.) Only with healthy leadership will communities be able
to prosper under proper decision making and in an atmosphere where people are able to
contribute ideas and suggestions without fear of reprisal.

Building government structures that are healthy, stable and not subject to abrupt and frequent
changes, where the rules of the game do not change, is the route to progress. Ensuring women’s
participation in building those governments and being a part of those governments, is essential.
The key to successful governance will be the health of the community, its leaders and people
with a vision for independence.

What Is Government?

To address the issue of the role of women in government, government must first be
understood. Government is a system of agreements, an understanding within a group of
people that includes specific roles and responsibilities for the individual, and the family,
and for community leadership. The individual has always been taught his or her place in the
family, the community and the nation. The best government is an integrated system where
power is reciprocal between the people and the leadership (Nuu-chah-nulth 1999).

First Nations are looking for recognition of the inherent right of self-government — not to
be given, granted or delegated the right from a government that is very junior in comparison
to governments that have been in place since time immemorial.

Over the years, the colonial government has pursued an aggressive stance of taking over
First Nations land, governing structures and resources. In the process, it has tried to destroy
the very fibre of First Nations culture, including the role of women in government.

The concept of self-determination can be looked at as a continuum. On one end is assimilation
where there would be full integration into Canada. In the middle area would be autonomy or
self-government within the territorial integrity of the state. At the far end would be full
national independence or secession.

With assimilation, First Nations would become part of the greater society. This was the aim
of the White Paper on Indian Policy of the Trudeau Government (Canada 1969). It was also
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the objective of the original Indian Act. Fortunately, neither the Indian Act nor the White
Paper were able to assimilate First Nations, and First Nations remain strong as entities.

Self-government within the integrity of the state can be illustrated by the Indian Act.
Antiquated and outdated as it is, it is a form of self-government that is better than
assimilation. The Indian Act does allow for some very limited powers to First Nations.

The Sechelt Self Government Act is further down the continuum because there are greater
powers for the First Nation than in the /ndian Act. The hope is that further treaties negotiated
with governments will allow for broader and greater powers than in the Sechelt and the Indian
acts. Self-government is a term used by the Canadian government. It implies that people
govern themselves. Unfortunately, the federal and provincial governments limit what self-
government looks like and want to retain powers they feel are necessary to continue to control
First Nations. How far First Nations can move down the continuum will depend on successful
negotiations with governments.

Self-determination is an international law term that allows peoples to pursue their political
status and their economic, social and cultural development freely. Self-determination is a
step-by-step process. A First Nation pursues its development when it is ready, as it is ready
and with its consent. A First Nation would pursue self-determination by moving down the
continuum and finding the point where it feels comfortable. The far end of the continuum is
secession, where a First Nation would actually leave Canada. This is unlikely, but it has
often been said that when a people decides to secede, there is nothing that will stop them.
This paper illustrates some existing self-government models or structures that could be
available to First Nations in Canada.

Models of Governance

After an extensive review of existing treaties, self-government agreements and other models,
no models were found that had provisions for women. Different models are examined in this
paper to give people an idea of what exists, what can exist and what could be incorporated
into their own forms of government. After this review, a model is suggested which combines
many of these models, with specific provisions for women.

The Harvard Model

The Harvard Project (Cornell and Kalt 1998) is one model used by some First Nations in
structuring stable governments. The key concept is the focus on economic development in
the nation-building structure. In this approach, sovereignty, nation building and economic
development go hand in hand. Without sovereignty and nation building, economic
development is likely to remain a frustratingly elusive dream.

The nation building approach recognizes that development is a political issue requiring a
proactive as opposed to a reactive stance. This means looking to the long term. It also means
creating an environment in which business can last. Success in nation building will be
measured by social, cultural, political and economic gains, which, the authors argue, should
also include the active and full participation of women. Development is the job of everyone in
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the community, not just leadership. Sound institutions must be developed that have strategic
and informed actions. There must also be fair and effective dispute resolution processes that
are independent and non-politicized, and a separation of politics from business management.
Integral to all this is a competent bureaucracy with effective staffing systems, a personnel
grievance system and regularized practices. Most important, the structure of government
chosen must be a cultural match for the structure of the governing institutions and the
prevailing ideas in the communities about how authority should be organized and exercised.

When First Nations institutions lack stability, it is normally because the rules were unclear
to begin with, the rules were set on an impromptu basis, people change the rules to suit their
own interests or the rules are simply ignored. To deal with these issues, the First Nation
must have clear rules, planning, accountability and enforcement, because when stability
disappears, investment goes with it.

With this model of governance, the building blocks for sustainable and successful development
can be summarized as:

» sovereignty: First Nations make decision and accept responsibility for the consequences;
» effective institutions;
» strategic direction; and

e decisions/actions.

This model could be useful by ensuring that women have equal or greater rights of
participation or economic development, wage parity with men, equal opportunity,
participation in establishing the models including the dispute resolution processes, structure
and sound institutions with policies and laws that do not change with leadership.

Sechelt Model

The Sechelt First Nation self-government structure is found in the Sechelt Indian Band Self
Government Act passed by Parliament in 1986. In the recent Sechelt Agreement-in-Principle,
the Sechelt maintain the same form of self-government as in the Act; they do not want to
change anything because they like what it has done for them. A final agreement has yet to be
concluded.

Under the Sechelt Act, the legislation provides that:

» The First Nation was set up as a legal entity.

» The Sechelt have their own constitution for the purposes of establishing the terms of office
of a governing council accountable to the electorate, a system of financial accountability, a

membership code for the band, specific legislative powers of the council and a process to
amend the constitution.
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» The elected council is given the power to pass laws on a wide range of matters. This
includes access to, and residence on, Sechelt lands, zoning and land use planning,
expropriation for community purposes, the use, construction, maintenance, repair and
demolition of buildings, local taxation of reserve lands, occupants and tenants,
administration and management of lands belonging to the band, education, social welfare
and health services, and professions and trades.

* The Sechelt have the management of Sechelt lands.

Although there is little existing analysis of the effect of the Act on Sechelt women, Teresa
Jeffries, a Sechelt member, is cited as stating that “the role and responsibility of women as
keepers of the culture remains in place” (Isaac and Maloughney 1992: 473). This model
could be easily adapted with an amended constitution that allows for the guaranteed role of
women in the government, institutions and law making.

The Nunavut Agreement

Nunavut has a public rather than an Inuit-exclusive government structure, with powers
analogous to those of the NWT government. The Nunavut governance model is not protected
as an Aboriginal right pursuant to section 35 of the Constitution Act. As such, it can be
changed at any time by an act of the Nunavut government. The Nunavut legislature does not
have equal representation of women. Time will tell how effective this new government is
regarding gender equality issues and women’s concerns. As time goes on, Nunavut may want
to revisit the issue of women in government.

The Lummi Tribe Model
The Lummi Tribe (Ryser 1995b) of Washington State in the United States set out process
goals.

» Formalize relations between the United States and Indian Tribes on a
government to government basis.

* Allow Indian Tribes to determine internal priorities, redesign programs and
reallocate financial resources to more effectively and efficiently meet the
needs of their Tribal communities.

» Promote greater social, economic and political self-sufficiency among Indian
Tribes.

» Establish better accountability through expanded tribal Council Decision
making authority.

 Institute administrative cost-efficiencies between tribal Governments and the
United States through reduced paper work burdens and streamlined decision-
making process.

» Change the role of the Federal agencies serving Indian Tribes by shifting
their responsibilities from day-to-day management of Tribal affairs to that of
protectors and advocates of tribal interests.
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These are the principles on which they established their self-government. These process
goals could reflect the role of women, by making women in government an internal priority.
And, to promote greater social, economic and political self-sufficiency, have specific goals
to ensure women play a meaningful role in government.

Royal Commission on Aboriginal Peoples Models

During the Royal Commission on Aboriginal Peoples, various authors familiar with self-
governance developed three models. These models have not been implemented by the
federal government, and whether First Nations have used any of them is not yet known.

Nation model

The First Nation would have an identifiable land base consisting of its own lands and
resources with the exclusive right to oversee the use of those lands and resources. Where
traditional territories are shared with non-Aboriginal governments, co-operative agreements
with the Crown would have to be reached regarding rights and interests. Government
authority would include law-making legislation, administration and policy making, and
interpretation, application and enforcement of law. The units of government may be
organized on either a centralized or federal basis. Jurisdiction may reside with different
levels of government in this model. The First Nation would develop a constitution that
reflects values, beliefs and principles, describes government structures, outlines government
procedures and addresses conditions for citizenship.

Public government model

The jurisdiction of public government would extend over a geographically defined territory
and would serve all residents within the territory. The Aboriginal majority retains its
constitutionally protected rights. The public government would have to be sufficiently
empowered to support the aspirations of Aboriginal people in economic, social, cultural and
political realms. Aboriginal-controlled local public government would be allowed to exercise
greater authority than comparable municipal governments. Regulating the use of resources,
education, social affairs and administration of justice normally falls under provincial
jurisdiction.

Community of interest model

This model is not land based or territorial, with respect to location of its membership or its
jurisdiction, although a land base may be acquired for cultural, spiritual or educational
purposes, or for economic development. Membership is based on Aboriginal identity and is
completely voluntary. This would focus primarily on the delivery of services and programs,
such as social services, child welfare, housing, economic development and education, culture
and language. These arrangements would primarily outline co-operation by governments in
specified areas of service delivery.

These models could have specific provisions for women reflected in the values, beliefs,
aspirations and principles of the government. Economic, social, cultural and political realms
could all have provisions that would ensure women have a significant role in their structures
of government.
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Home Rule in Greenland

In 1979, Greenland started its home rule or national self-government when the Danish
government transferred political authority and responsibility to the Indigenous Greenlanders
(Danes and Inuit). The Greenlandic Parliament has legislative and executive powers affecting
the economy, taxation, education, and cultural and political affairs. It has jurisdiction over the
fishing industry, retail trade, construction and housing, transportation and telecommunications.
It has veto power over non-renewable resources. Denmark retained jurisdiction over foreign
relations and monetary policy. In areas where home rule does not have jurisdiction, the Home
Rule Authority plays an important role as advisor to the central authority. The Home Rule Act
is not constitutionally protected but is considered to have the character of a constitutional
agreement and is respected as such. The Danish and Greenlandic parliaments signed an
agreement that stipulated that all revenues from mineral resources, oil and gas would be shared
equally between them.

In this model, the political authority and responsibility for women could be clearly outlined in
the legislative and executive powers of the government. As this model gives the government
more power than most of the models outlined here, this could be beneficial if applied in a
Canadian context.

The Saami Parliament

In Norway, the Saami Parliament was established to recognize the Saami as a people. The
Saami Parliament deals with all matters affecting the lives of the Saami. It is an advisory body
and may not make any decisions binding on Norwegian citizens unless specifically authorized
in the Act or any other enabling statutory provision. The Norwegian state authorities refrain
from making decisions concerning Saami matters without having consulted the Saami
advisory body.

There are no guaranteed seats for women in the Saami Parliament. For women to be included
fully in the advisory process, a certain percentage of representatives should be women.

Summary of the Models

These models have been provided as a guide to what can be developed in self-government,
with a reminder that none of these existing models has specific provisions for women. The
next section looks at a framework or constitution for First Nations governments with specific
provisions for women and other provisions which would result in these same governments
treating women fairly.

Framework or Constitution for First Nations Governance

What is a constitution? A constitution provides a framework for governance. It is a set of
written and unwritten rules and principles that govern decision making in a political
community (IOG 2001). Constitution is not a First Nations word. First Nations all had
governments and were structured on various principles and values. This could be termed a
constitution. Any act should use a First Nations term that would basically mean the same
thing. A framework is needed that assures that women have a role in government, have
avenues to air their grievances and are ensured of fair decision making in the community.
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There are some things that do not need to mention women and will still assist women.
Provisions in the Indian Act, self-government agreements and treaties need to assure the
following for good governance:

 First Nations human rights panel(s);

* a First Nations ombudsperson;

+ gender analysis in negotiations;

» a First Nations gender lens;

 the participation of First Nations women in governance;
» dispute resolution mechanisms;

* transparency;

» conflict-of-interest laws;

 rules of natural justice;

* rights of members clearly defined;

* mechanisms for removal of leaders;

* attention to particular issues that concern women; and

* governance legislation.

First Nations Human Rights Panel(s)

A recommendation was made by W. Moss (1990), a legal writer, for a national human rights
panel made up jointly of Assembly of First Nations/Native Council of Canada/Native Women’s
Association of Canada appointees and established pursuant to federal legislation. Although this
is a laudable goal, First Nations legal scholar Sharon Mclvor (1995b), in her master’s in law
thesis, noted that such a suggestion is likely to meet with substantial resistance from Aboriginal
communities that want the centre of power and jurisdiction to remain at the local level. This is
a useful observation. Perhaps First Nations human rights panels could be established at the
provincial level. This needs to be further examined.

First Nations Ombudsperson

The recommendation for a national First Nations ombudsperson was articulated by C. Howard
(2000), a journalist, who interviewed First Nations women from across Canada. They
provided her with examples of the corruption and mismanagement they had experienced

in their communities. One First Nations woman from Manitoba suggested an ombudsperson,
who could serve as an independent watchdog, to audit and investigate allegations of
mismanagement on Canada’s 600-plus reserves. The authors believe this is an important
recommendation that should be further explored by Indian and Northern Affairs Canada

and First Nations.
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Gender Analysis in Negotiations
As we negotiate self-government agreements we must recognize that, in
some communities, Aboriginal women are not sufficiently represented in
the consultation and negotiation processes. It is in the interest of all parties
to be responsive to the views of women and men throughout the process.
This will contribute to a final agreement that is stable and embodies the
principles of good governance. This concern is not merely theoretical....
Good governance within a stable political regime is a key goal in all self-
government negotiations. Agreements which reflect a gender equality bias,
or, that are achieved through a process which demonstrates such bias, are at
risk of litigation and chronic instability, whereas agreements that foster
equality are more apt to be stable and enjoy a higher degree of legitimacy. It
is incumbent on all participants to self-government negotiations to be
cognizant of gender-equality analysis principles (INAC 1999: 3-1).

Indian and Northern Affairs Canada has developed the Guide to Gender Equality Analysis
(1999), which the authors believe should be adhered to by the federal government and serve
as a template for all other parties, including First Nations and provincial government
representatives to draft similar policies. The rationale for the policy is described as follows.

It is an analytical tool that assesses the differential impact of proposed and
existing policies, programs and legislation on women and men by considering
the different life situations (different socio-economic realities) of women and
men (INAC 1999: ii).

Unfortunately, the guide fails to provide much in the way of a contextual analysis or framework
from which to understand the different life circumstances of First Nations women. It is
important that those applying the principles set forth in the Guide have a critical awareness

of the lived experiences of First Nations women. The First Nations Gender Lens, prepared by
Absolon et al. (1996a) for the B.C. Ministry of Women’s Equality could be used as a template
to assist legislators, policy makers, negotiators and others with a contextualized gendered
analysis and should be available from the B.C. government.

First Nations Gender Lens

The authors advocate the use of a First Nations gender lens by First Nations, provincial and
federal policy makers, legislators, negotiators and others. The lens prepared by Absolon et
al. (1996a) could serve as a template as it provides a basic set of contextual information and
questions for acknowledging and responding to the politically and socially constructed
inequalities that confront Aboriginal women. The lens consists of two parts, the analytical
lens and the factors lens. The factors lens asks policy makers (and others) to explore seven
influential factors where First Nations gender has specific implications:

» legal issues;
 life experiences;

* systemic discrimination;
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* economic equality;
* violence against women;
» health and social issues; and

* other.

Participation of First Nations Women in Governance
Capacity development also means ensuring that Aboriginal women are
involved in consultation and decision-making surrounding self-government
initiatives. The federal government recognizes that Aboriginal women have
traditionally played a significant role in the history of Aboriginal people and
will strengthen their participation in self-government processes. This is
particularly relevant for women at the community level. Consistent with the
approach recommended by the Royal Commission, the federal government
will consider additional funding for this purpose (INAC 1997: 16).

It has been made abundantly clear that in order to address effectively the issues and concerns
of First Nations women, women need to be engaged in decision-making processes and
negotiations of self-government agreements and treaties. First Nations leaders, as well as
their federal and provincial counterparts, need to ensure the participation of women. The
Royal Commission on Aboriginal Peoples (1996a: 80) recommended that:

3.2.7 Aboriginal governments adopt the principle of including women,
youth, elders and persons with disabilities in governing councils and
decision-making bodies, the modes of representation and participation of
these persons being whatever they find most agreeable.

The Indian Act should therefore address the representation of women on councils. Women
need a guaranteed representation on the council of the First Nations. There are many ways
of doing this. It could be representation by the percentage of women electorate or an equal
number of men and women on council.

As well, women should enjoy equal participation on boards and councils, such as advisory
councils, education boards and health boards.

Accountability
Accountability is central to democratic governments whether in an
Aboriginal or non-Aboriginal context (Graham 1999: 1).

The Institute on Governance (Graham: 1999: 5) provides a framework for building sound
accountability arrangements with governments.

* Be clear on what accountability is trying to accomplish.
* Manage the relationship and be aware of the interconnection.
» Take some of the “negativeness” out of accountability.
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» Take some of the hierarchy out of accountability.

* Ensure that Aboriginal governments are fiscally prudent.

» Develop effective dispute resolution mechanisms and prevention
techniques.

The authors urge negotiators (First Nations, provincial and federal) to develop government
frameworks that are accountable to First Nations citizens.

Dispute Resolution Mechanisms

No attempts are made to prescribe a blanket dispute resolution process. However, the key
elements that are necessary when developing a dispute resolution process are described. The
Indian Act, or other imposed governance, is a set of rules and regulations that has not
incorporated the voices of those it affects, nor does it attempt to deal with dispute resolution.
These imposed policies have had major impacts on how First Nations have governed
themselves in recent years. As a result, many stakeholders, namely women, have been left
with little or no voice in how they are governed.

The understanding of culture in the development of a dispute resolution process is key to
successful outcomes. Any examination of First Nation issues in Canada has to respect the
cultural diversity that exists within First Nations. In British Columbia alone, there are over
197 individual nations, many of which have different world views, practices and traditions.
It would be ethnocentric to develop a single dispute resolution process to meet the needs of
all the First Nations people in Canada. First Nations people have for over a century fought
the Indian Act based on the fact that it did not recognize the individuality of individual
nations and the needs of their people, namely women.

Historically, First Nations had effective dispute resolution practices. However, many were
suppressed by the imposition of the Indian Act. Examples can be found by interviewing elders
from different nations. In dispute resolution, if a person went against or did something that
was an embarrassment to the First Nation, for example, the elders would gently counsel

the individual. They would not use harsh tones but gentle voices to explain examples of
appropriate behaviour. This way, the behaviour was not repeated and caused no further
conflicts or disputes.

Dispute resolution processes take on many shapes and forms. There is no right or wrong in the
development of a dispute resolution process. The importance is gauged on the effectiveness of
the process and how stakeholders feel about the process. The most common forms of dispute
resolution are mediation, negotiation and facilitation. All have different approaches and
require involvement by the stakeholders. Details of these processes are not given here; rather,
the framework for a dispute resolution chapter is outlined. The fact that the Indian Act is silent
on dispute resolution and most communities do not possess dispute resolution mechanisms
means decisions are being made without any sort of recourse and involvement. This can cause
negative feelings and backlash in the community. Dispute resolution should be available in
every community where a person’s rights or interests are being affected, to interpret a First
Nations constitution, settle conflicts between politicians, or between the governing authority
and its citizens. As mentioned in the discussion of the Harvard model, investors look for
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independent dispute resolution processes to ensure that if there are licensing or taxing issues,
for example, a fair and independent body can review a decision of the chief and council.

The authors recommend that dispute resolution be incorporated broadly within the Indian
Act (so individual First Nations can determine what processes would be most culturally
appropriate according to their traditions). A framework for dispute resolution should:

» define clearly what is a dispute;

* set out meaningful objectives;

» define the process clearly (steps, use of elders, etc.);

* be available to all community members and define who can access the process;
* make use of traditional law/protocols;

» ensure a mandatory role for women in the design and delivery of dispute resolution
processes; and

» devise systems that are preventive, easy to use and understand, and low cost.

Examples of dispute resolution processes can be found in final agreements including the
Nisga’a Final Agreement. The existing mechanisms in many agreements, as well as one
drafted by one of the authors based on Nuu-chah-nulth tradition, for the Nuu-chah-nulth
treaty (which was later replaced by the Nisga’a dispute resolution chapter when the Nuu-
chah-nulth decided to adopt most of the Nisga’a Final Agreement) were reviewed, and the
common elements outlined above.

Transparency
Transparency assumes the free flow of information. The institutions,
processes and decision-making functions of the state are accessible to
those whom are affected by them (I0G 1999b: 26).

First Nations governments must, perhaps with the aid of the federal government, ensure that
their institutions of governance are transparent, thereby increasing citizen confidence in their
systems of government. Members should be entitled to information, such as yearly audits,
budgets and interim financial statements on a regular basis. As the funds collectively belong
to the members, such information is vital to them. The information members have access to
should be clearly laid out.

Conflict-of-Interest Laws

One of the bigger challenges facing First Nations communities is that of conflict of interest.
Most First Nations communities are small and people are closely related. Therefore, conflict-
of-interest laws must be in place to determine what constitutes a conflict and how to handle it.
Conflict-of-interest laws are necessary so there is confidence in the First Nations government.
Impartiality and integrity are the underlying principles for avoiding conflict of interest.

Decisions of First Nations governments must be seen to be free of personal biases and
consideration. Individuals in positions of public trust should not act in their public capacity
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on matters in which they have a personal economic interest. Even an appearance of a
conflict affects the First Nation’s members confidence in councils generally. Political
openness and transparency are catch words used regularly and must be addressed through
conflict-of-interest laws.

In one court case,'® the B.C. Supreme Court commented that “in a small community, because
of interwoven family relationships, it would be impossible for band councils to operate if
courts applied strict rules regarding conflicts of interests. It would be impossible for a First
Nation or its council to operate if councillors had to withdraw from all matters involving
relatives.” Therefore, each community must define a family. In a smaller community for
example, it could be spouse and child, or spouse, child, parents, brothers and sisters.

Recommended Format for Placement in the Indian Act
Conflict-of-interest laws shall be put in place to ensure that:

* Chiefs and councillors, and their close family members (as defined by the community)
do not benefit personally from their decisions.

» Chiefs and councillors do not use their offices for personal gain.

¢ Chiefs and councillors shall not use confidential information to further their own or
their close family’s private interests.

» Chiefs and councillors shall declare a conflict of interest and excuse themselves from
the discussion and decision making when a conflict exists.

Rules of Natural Justice

Fair play is sometimes missing in decisions made in First Nations communities, not
deliberately, but because people are not aware they are entitled to certain procedures of
fairness when their own particular legal rights and interests are affected by a decision of the
council of a First Nation. To ensure that fair play is a vital part of every First Nation,
provisions need to be inserted in the Indian Act and in a First Nation constitution, self-
government agreement or treaty to ensure that every council is aware of its duties and that
community members know their rights. The Indian Act is silent on these procedures. Placing
these procedures in the Act would ensure that members are able to access them. Another
suggestion would be to incorporate what has been decided by case law into the Act.

Many court cases'~ have determined that the Federal Court Act has specific provisions that
apply to councils of First Nations. Section 18 of the Federal Court Act'® states that if a body
has been granted legislative powers under a federal law it is a federal tribunal that hears the
case. This means that the federal court can review the decisions made by councils in specific
cases and that there are specific remedies the court can issue. Most First Nations do not
know they are subject to the rules of natural justice and could have their decisions reviewed
by the court. Neither do members know that if they feel a decision has been made unfairly,
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they may go to court and challenge the decision. Since the case law has been established, it
is in the interests of councils and their members, particularly women, to have these criteria
placed in the Indian Act. This would ensure individual rights from the beginning instead of
having to go through the great expense of hiring lawyers to have the council’s decision
reviewed. It should be noted that these rules apply even if the council has been elected or
appointed by custom of the First Nation."” The rules of natural justice also apply to any
appeal tribunals that may have been established pursuant to section 83 of the Indian Act.*’

The rules of natural justice, as they are called, are part of the larger body of administrative
law that is complex and involved. Administrative law as it applies to First Nations is slowly
evolving. This section attempts to explain some of the basic principles of administrative law
that will help First Nations members particularly women, elders and youth.

When a person’s particular rights are affected, certain procedures must take place before
the council makes a decision. It must be made very clear that this does not apply to
general, political decisions, only to particular rights. Examples of these rights or interests
could be in a marital break-up when the male spouse is granted the home, while the woman
and children must move off the reserve. Or, decisions are made that indicate a bias, for
example, a woman is denied a home. This is especially true if the woman has been
reinstated back into the community. It could also apply when an Aboriginal or treaty right
is suspended due to an alleged breach of a validly accepted community law or a refusal by
the council to issue a licence or permit under its law. Other examples could be where land
is taken from an individual due to a rezoning without proper notice, a hearing or fair
compensation, a business licence is issued or revoked, or a non-member spouse is asked to
leave the community. Women are particularly vulnerable to decision making of this kind,
because there are fewer women in leadership positions in the community and they do not
have the necessary voice. Many times, a home is in the name of the man, and the woman
and children do not have the luxury of remaining in the home due to a decision or policy of
the First Nation that the person whose name the home is in remains in the home.

Often times, chiefs and councils are not aware of their responsibilities and certainly most
members do not know they have this avenue for redress. Community members and leaders
must be educated about their respective rights and responsibilities. This education process
could take place by inserting in the framework for First Nations government all the
appropriate procedures.

There must be recognition that any time a person’s legal rights and interests are adversely
affected by a decision of council, proper notice of any meetings of council concerning these
rights or interests must be given. Additionally, a person must receive any information the
council is relying on in order to make a decision. A fair hearing conducted by the council
must then take place*’ with an opportunity by the affected person to make representations.
Currently, many councils do not do this, and their decisions could be challenged in court
leading to large legal bills for both the First Nation and the individual.

To have fair hearing, bias should not be present.”” The courts have recognized that the mere
existence of familial ties does not lead to the conclusion that the council’s decision was
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biased. Especially in smaller communities with interwoven family relationships, it would be
impossible for councils to operate if courts applied strict rules regarding conflicts of interest
and bias. It would be impossible for a First Nation or its council to operate if councillors had
to withdraw from all matters involving relatives. Real close family ties can be an indication
of bias, as well as councillors benefiting from the decision. Also, council members going to
any hearing or meeting with a predetermined decision and not listening to what was being
said could be an indication of bias. Hasty action carrying out the decision of council without
proper care has also been held to be an indication of bias. Councils need to ensure that their
hearings are held without bias or reasonable apprehension of bias.

What is most important out of the rules of natural justice is that people are respected by
being given notice and an opportunity to speak to the decision makers. This empowers the
people with their rights and the knowledge that they have had the opportunity to be heard.

Policy Directive Regarding the Rights of First Nations Members

All First Nations members, or any person whose particular rights or interests are affected
by a decision of a council of a First Nation, are entitled to certain procedural methods.
This applies in two instances:

* in exercising powers under the /ndian Act (e.g., passing and enforcing by-laws under
section 81 of the Indian Act, or removing someone from the reserve under the trespass
section of the Indian Act, section 31; and

* any time a council makes an administrative decision (i.e., a decision where there is no
legislative authority).

When a person’s particular legal rights or interests are affected and a decision will
adversely affect the individual, reasonable notice of every meeting dealing with the issue
must be given. The person must have disclosures of the nature of the complaints or case
and the opportunity to respond. This means individuals actually receive documents that
concern them. Failure to provide these procedures means there is an absence of a fair
hearing, which renders a decision of council invalid. Only a court can determine this, so to
ensure these procedural methods are followed, such procedures must be placed in the
Indian Act or the regulations.

When a hearing is held, ensure that decision makers are not benefiting in any way, or that
a very close familial tie does not exist.” Also, decision makers should be attending
hearings with their minds open and be willing to listen to all presentations. Only then will
all First Nations members be treated fairly and feel they have been treated fairly. An
appeal tribunal cannot decide on questions of law and jurisdiction raised in an appeal. It
can only deal with a breach of regulations.”*
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Recommended Legislative Framework

When a council of a First Nation, or an appeal tribunal constituted under section 83 of the
Indian Act, makes a decision that affects the particular rights or interests of a member of
the First Nation or other individual, the following steps must be taken.

*  Where a meeting is to occur that concerns the rights or interests of an individual that
may be adversely affected, reasonable notice of a minimum of 10 working days of any
meetings will be given to any person whose particular rights or interests will be
affected by the decision of the council of the First Nation.

* Before the meeting, the individual whose rights or interests will be affected will
receive any documentation affecting her or his rights.

» Affected persons may in writing, or by attendance at the meeting, have the
opportunity to respond to any documentation or issue that has been raised concerning
them.

* The council of the First Nation shall ensure that all persons making decisions are
without bias. Councils of the First Nation shall have guidelines as to what constitutes
bias based on close familial ties and persons benefiting from the decision with
procedures which ensure no decisions are made prior to the affected individual
responding to any issue raised concerning that individual.

Rights of Members Clearly Defined

Many communities hold community meetings that give direction to the chief and council.
Motions are passed and abided by in communities. Under the /ndian Act, the members have
no authority except in referendums approving membership codes. The only authority in the
community lies with the majority of the chief and council. How would a motion adopted by
the membership hold up in court? When community votes are binding on the council must
be clearly defined.

The chief and council have been said to have to be fiduciaries of the assets of the
membership. Assets of the membership are held collectively and are administered by the
chief and council. Are there areas where the membership should have a say considering that
the assets belong to every member in the community? Communities need to look at this and
make decisions regarding when they want to have a say and the accountability measures
they want to impose on their chief and council.

There needs to be some baseline criteria that chiefs and council must maintain, such as
matters that need community consent and the percentage of voters needed to give that
consent. This could include:

* Expenditures and loans over a defined amount: It has to be clearly remembered that a
chief and council have responsibilities to run the community, achieve the best possible
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services and create economic opportunities. There must be a balance; the chief and
council have to have some degree of flexibility to run the community. Alternatives
include guidelines for the chief and council. Having good financial information that
indictates what sort of debt load the First Nation is capable of carrying and that the
council cannot exceed that without the consent of the community is one example.
Another option would be that if a community endorses a project, such as a new
community building or facility, members should be informed of the financing needed
before agreeing to the project.

* Laws that affect the communities: What is the process of community consultation or
consent? Section 81 allows councils to pass by-laws without mentioning the membership
affected. There needs to be a defined process on community input on these by-laws.

* Treaties, agreements-in-principle, self-government agreements and other major
agreements: What role does the membership play? What percentage of voters is needed
on these major types of agreements? This should be clearly spelled out in a constitution
or government framework. Experience has shown that ratification of things such as
agreements-in-principle can be changed at the whim of the chief and council, depending
on the perceived urgency to get community approval. Low voter turnouts have also been
found acceptable when adopting something as major as an agreement-in-principle.
Members need to know there are thresholds of voters needed in these instances, as well
as the rules of the game and that they cannot be changed at the last minute.

Mechanisms for Removal of Leaders

The Indian Act allows for the removal of the chief and council if they are convicted of an
indictable offence, miss three consecutive meetings, resign or die. There is no recourse in
the communities if a chief or council member has been in a gross conflict of interest, or
charged with a crime which is abhorrent to the community. (Many years can pass before that
person is brought to trial.) Political pressure does not work the same way in First Nations
communities as it does outside First Nations communities when a cabinet minister, premier
or prime minister, or other leader has conduct which is not suitable to the community.
Mechanisms must exist that allow for the removal of leaders when circumstances warrant.

Attention to Particular Issues that Affect Women

* An order for possession of the matrimonial home: Current case law dictates that the
provincial laws that relate to land do not apply on a reserve. As most family laws are
within provincial jurisdiction, courts cannot issue an order of possession for a
matrimonial home. Women need to be able to access the right to retain the matrimonial
home, especially when they have the children. The Indian Act must be amended to
allow for this.

* Valuation of homes on reserves: This has become a contentious issue and usually
results in the woman not getting anything from the value of the home. Placing a value on
an on-reserve house has always been difficult. Guidelines need to be set which allow a
fair value to be put on a house on a reserve to ensure that the woman is granted her fair
share on breakdown of the marriage.
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* Restraining orders: These may be obtained in the court system, but in remote or
isolated communities, such orders are unenforceable due to the lack of a police presence.
Systems need to be in place to protect women in these situations. Empowering councils
to appoint a person to help enforce a restraining order, or passing a by-law or council
resolution asking the individual to leave the reserve, is a possible solution. Most councils
do not want to get involved in what they consider to be family matters, but women and
children need to be protected from violence.

* Maintenance: Women should be able to obtain all relevant financial information from the
First Nation concerning all moneys a man is receiving, including honorariums and travel.
Women often have trouble proving that income is granted to their spouse because of unco-
operative administration offices. Procedures must be established so this information is
available in any proceedings involving maintenance. As well, a non-Aboriginal woman,
whose children have a First Nations father, can have problems accessing the man’s bank
accounts or assets if located on reserve. The Indian Act should be amended so men cannot
use section 89 for getting out of paying maintenance for minor children regardless of
whether those children are First Nations or not.

Governance Legislation
The structure of the governance legislation will be based on effective
governance including clear roles and responsibilities for First Nations
councils, accountability and transparency.”

Indian and Northern Affairs Canada is engaging in consultations with First Nations on First
Nations governance legislation. This legislation is meant to apply to First Nations currently
governed pursuant to the Indian Act. It will not apply to those, such as the Nisga’a, who are
self-governing. The authors applaud such an initiative, but provide the caveat that any
proposed legislation must be endorsed and consultations done on terms set by the First
Nations. This would include setting the parameters, processes and time lines for any
amendments. This should be a collaborative approach between the First Nations and the
federal government. As well, First Nations governments, women’s groups and other
representative bodies must be consulted in a meaningful way and have input into the drafting
of the legislation. It will, after all, affect everyday life for all First Nations members. The
federal government failed in its attempts to assimilate First Nations, pursuant to the Indian Act
and government policies. Hardship, grief and loss have been suffered because of the actions
of the state. Therefore, any concerns presented by First Nations, including women’s groups,
must be honoured if First Nations are to engage in a meaningful partnership with the state.

The negotiation of treaties in British Columbia has included provisions for self-government.
The proposed governance initiative should not interfere with what has been negotiated or is
being negotiated, or slow down the process that has been taking place for eight years.



6. CONCLUSION

As the debate over self-government progresses, the rights of Aboriginal
women must not be forgotten. The historical responsibilities of Aboriginal
women in Aboriginal societies must be secured and realized. The mistakes of
the past cannot continue. The rights of Aboriginal women in Aboriginal
society and government must be constitutionally guaranteed (Isaac and
Maloughney 1992: 475).

The authors hope this report will make a contribution and provide some options and
solutions to the continuing debate regarding gender equality and First Nations women. This
review was done from a First Nations gender analysis that incorporates the perspective of
two First Nations women who are mothers, lawyers and active participants in First Nations
government and the treaty-making process in British Columbia. It is abundantly clear from
the review of the literature and experience, both personal and professional, that First Nations
women’s concerns continue to be ignored in favour of those of many male leaders. In the
meantime, women continue to suffer unconscionable levels of domestic violence and are
often excluded from existing structures and negotiations on self-government and treaties. Or
those women who are involved are not listened to. The concerns of women must be heeded,
and all men and women must decolonize their mindset and liberate their First Nations.

The recommendations provided at the outset of this report and in the text will assist First
Nations in providing good governance. The authors advocate most strongly for First Nations
to honour governing structures that embrace gender equality and allow women to take their
rightful place in the future of their First Nations.

Good governance for women should include provisions that assure women a role in all
aspects of governance, a structure that allows for dispute resolution, rules of natural justice,
the rights of all members, transparency and providing information to members, conflict-of-
interest guidelines for decision making, criteria for removal of leaders, provisions to deal
with family issues such as possession of, valuation of and division of matrimonial property
located on reserve, obtaining maintenance for children of a First Nations member, and
enforcement of restraining orders. On a larger scale, a First Nations ombudsperson and
human rights panel could be established to deal with the more specific issues.

It is also strongly recommended that the federal government develop a joint process with First
Nations and extend the time lines for the proposed governance legislation to engage fully and
meaningfully with First Nations, women’s groups and others affected in consultations. There
must also be assurances to the First Nations in British Columbia negotiating treaties that this
will not impair the progress of those negotiations.

Recommendations

The authors make the following recommendations for First Nations and state policy makers,
legislators and negotiators.



42

First and foremost, the federal government must fulfil its promise, articulated in
Gathering Strength, to fund (capacity build) First Nations women’s groups, both local
and national, to strengthen their participation in self-government processes.

Ensure the full and equal participation of First Nations women in self-government and
treaty negotiations. In British Columbia, this could be done through the B.C. Treaty
Commission as a requirement for negotiations. The federal government when entering
into self-government negotiations could, as a prerequisite for negotiations, insist that
there be women representatives on the negotiating teams.

Ensure the full and equal participation of First Nations women in governance (both
Indian Act and self-government structures). This could be achieved through amendments
to the Indian Act or a requirement for First Nations to put provisions in their charter or
constitution to ensure a role for women. Another alternative is to ensure that self-
government agreements or treaties have specific provisions for women in governance
structures. Onus for this should be equally on First Nations and the federal and
provincial governments through policy or legislative requirements.

Provide support (financial and otherwise) from Status of Women Canada and respective
provincial women’s ministries and advisory bodies for First Nations women’s goals and
aspirations, including full and equal participation in negotiations and governing
structures. Where possible, core funding should be provided to First Nations women’s
groups.

Include gender equality provisions in self-government agreements, treaties, First Nations
charters/constitutions.

Develop strategic vision statements, for and by First Nations, which include the
contemporary realities of First Nations women and contribute to the developing First
Nations discourse on self-government.

Have all participants in treaty and self-government negotiations (federal, provincial and
First Nations negotiators) use a gender lens.

Ensure federal negotiators, policy makers and legislators adhere to the Indian and
Northern Affairs Canada Gender Equality Analysis Policy.

Use the federal Gender Equality Analysis Policy as a template for provincial and First
Nations negotiators in the development of their respective tools for a First Nations
women’s equality analysis policy.

Incorporate dispute resolution processes into First Nations’ governing structures and
prescribe broadly in the Indian Act.

Enact conflict-of-interest laws, for and by First Nations, pursuant to the Indian Act or in
self-government agreements or treaties.
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Broadly prescribe natural justice rules and procedures into the Indian Act.

Include accountability frameworks for First Nations governments that embody principles
of transparency, disclosure, redress and gender equality into First Nations governing
structures (pursuant to the Indian Act or self-government agreements and treaties).

Define the rights of members clearly, including such things as voting and access to
information on assets held on their behalf.

Examine the issue of a mechanism to remove leaders and expand beyond what is in the
Indian Act.

Accommodate in the revisions of the Indian Act, issues related to valuation of homes on
reserve, division and possession of on-reserve property and specific issues relating to
maintenance and enforcement of restraining orders.

Have First Nations governments, women’s groups and other representative First Nations
bodies engage in full and meaningful consultation regarding the proposed governance
legislation and its drafting. First Nations and the federal government must establish a
consultation process jointly.

Extend the time frame for the proposed governance legislation to effect meaningful
participation and consultation with First Nations.

Explore the possibility of national or regional human rights panels.

Investigate the issues related to establishing a First Nations ombudsperson.
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ABSTRACT

Women of the Lake Babine First Nation of central British Columbia confront complex and enduring
challenges to their aspirations for community leadership. Elders, hereditary chiefs, elected chiefs and
councillors, and administrators have proposed a coherent web of recommendations to ater current
Indian and Northern Affairs Canada policies respecting the structure and processes of First Nations
government. They look to their own customs and to other levels of government for models when
contemplating change. Their recommendations draw together proposals for amendmentsto the
Indian Act, delivery of education and socid services, and changes in interna governance to provide
anew vison of Frg Nations women's empowerment. Working from their personal circumstances,
they share recommendations that are meaningful to First Nations women across Canada.

Thisreport examines their recommendations within the context of their cultura traditions and
locates them within current work by First Nations legal and political scholars. It providesa
comprehengive ligt of the recommendations for change offered by the women who participated in
the project.



We dedicate thiswork to the women of Lake Babine in honour of the memory of
Margaret Patrick.
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EXECUTIVE SUMMARY

For more than 100 years, the Indian Act has regulated the public and private lives of First Nations
women. Its history of paternalism and patriarchy has disadvantaged First Nations women in myriad
ways. Despite recent efforts by the federa government to redress past wrongdoings, the legacy of
patriarchal colonialism continuesto affect women’s daily lives. One source of Aborigina women's
disadvantage is the electord system of governance imposed on First Nations through the Indian
Act. Electora policies mandated by Indian and Northern Affairs Canada have not led to gender
equity in the governing processes.

This research addresses two questions.

» Can, and should, the Indian Act be amended to provide for more equitable governing powers
between First Nations women and men?

» If amendments are desired, how can new regulations and policy improve the political
participation of First Nations women?

These questions are approached through investigating the responses of Lake Babine women to
such questions and comparing this information with published analyses of women and First
Nations governance.

Summary of Findings

Lake Bahine women envision afuture for Lake Babine peoples that will provide new flexibility to
their governing structures. From their diverse and heartfelt recommendations for policy changes,
this vision emerges as one that reflects a balance between sound, autonomous empowerment of
women in community governance and strength as a unified nation.

They seek more equitable governing powers between men and women through implementation of a
number of changes that would make government policies more responsive to ther life circumstances.
Recognizing that gender equity cannot be mandated by policy but requires broad socia changes, the
women related proposed changes to government policies, to education, healing programs and cultural
revitalization. Socia change, they contend, is needed to overcome legacies of patriarcha coloniaism,
develop male support for female leadership and provide mentors stegped in traditional valuesto
young female leaders.

Women of the Lake Babine First Nation confronted the weaknesses and limits of the current system
of elected councils mandated by the Indian Act with recommendations that policies be ingtituted to
define the roles of elected councillors, separate political and administrative powers, define fiscal
policies and improve communications between women and their community government and other
levels of government.
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Inlight of the recent Supreme Court of Canada decision in Corbiere, the women recommended
changesto the federa government’s funding formula and to electora policies to meet the
expectations and newly endorsed rights of off-reserve women. These recommendations focus on
improving election campaign procedures and expanding elected representation to include elected
councillorsto serve the off-reserve population.

Conclusons

Women of the Lake Babine First Nation view changesto federa and interna policies asonelink in
achain of complex relations that shape their lives— at timesinhibiting and at times enhancing
their opportunities for leadership. Their understanding of what is needed to effect meaningful
change to Indian and Northern Affairs Canada policy isrooted in strongly asserted values of
honour and appreciation for the full range of women's achievements.

Gender disparity in community government is not, nor can it be, ameatter of policiesthat evolve
without consideration for women’s social, economic and cultura concerns. Thus, when they look
forward to having more women leading their community, they recognize that the community must
first recognize the work women do on al fronts— work that links the public and private spheres
through women's domestic leadership as well as through traditional and contemporary
government structures and processes.

To thisend, they have recommended changes to departmental policies and expressed their desire
to conault with other First Nations women in a country-wide forum on amending the Indian Act.



INTRODUCTION

For more than 100 years, the Indian Act has regulated the public and private lives of First Nations
women. Historically, the Indian Act deprived First Nations women of rights enjoyed by their male
peers. Women faced limitations to their membership in their home communities and were denied
the right to vote for and hold office. Changes have been made to the Indian Act to remedy these
wrongs. However, the changes have not dtered the basic relationship between First Nations
women and the Canadian state. There has been affirmation of Aborigina rightsin the Canadian
congtitution, and recognition that these rights apply equally to women and men. Nonetheless,
Aborigina women continue to live at a disadvantage compared to their male peers and to
Canadians asawhole.

One source of Aborigina women's disadvantage is the electora system of governance imposed on
First Nations through the Indian Act. The elected councils have limited powers of governance in
their communities. First Nations women living on reserves were denied the right to vote for or
hold office in elected councils until 1951. At that time, the Indian Act was amended to permit
them the same electord rights as men. In 1999, as a result of the Supreme Court of Canada
Corbiere decison, First Nations individuals who do not live in areserve community won the right
to participate in their nation’s governing council eections. This eliminated some of the limitations
First Nations women face with respect to the elected council. However, Aborigina women ill
face discriminatory legidation within the Indian Act. The conseguences of the Canadian State's
explicitly sexist control over First Nations governance are myriad. Although some are obvious,
such as the limited participation of women in elected councils, others areless clear. First Nations
women scholars, however, have been adamant that the existing system of governance does not
meet Frst Nations women's needs.

This research addresses two questions.

» Can, and should, the Indian Act be amended to provide for more equitable governing powers
between First Nations women and men?

» If amendments are desired, how can new regulations and policy improve the political
participation of First Nations women?

These questions are investigated through the responses of Lake Babine women, which are then
compared to published analyses of women and First Nations governance.

Thisresearch is being conducted just asthe Minister of Indian and Northern Affairs, the
Honourable Robert Nault, has proposed changes to policies regulating First Nations governance.
The Minister’ s desire to alter governance policies and his announcement that impending changes
will be mandatory, were resisted by the Assembly of First Nations (AFN). The AFN feared the
government was responding to criticismsthat First Nations are not sufficiently accountable to the
Canadian people with respect to the use of public money. In July 2001, the AFN reversed its
position; rather than boycotting the consultation process, the AFN executive now proposesit be
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involved in order to confront the federal government over the inherent right to self-government
(Phillip 2001: 2). If, asthe AFN fears, the federal government wishes to amend the Indian Act to
regulate internal governing decisions, the barriers First Nations women face in the governing
process may be ignored or exacerbated. The proposed legidation may affect women of different
First Nations differently.



1. LITERATURE REVIEW

The literature review begins by outlining the perceptions of academic scholars on Aborigina
governance and women' s roles within governance. The god of the literature review isnot to
provide an extensive critique of research on First Nations governance or gender relations in First
Nations communities. Rather, it identifies key areas of concern affecting current initiatives of the
federa government with respect to amending the Indian Act. Therefore, the review confronts the
use of stereotypica concepts, “familidism” and factionalism by scholars who alege that current
federd policy fails the Canadian public by refusing to hold elected councils accountable for their
management of public money and for their aleged inahility to separate private and public spheres.

Questions of First Nations accountability to Canadians are complex. They affect women's daily
lives and shape their political opportunities and aspirations. Women's political concerns embrace
and extend beyond fiscal trangparency and intra-community relations. They are grounded in larger
issues of congtitutiond rights, self-government, cultura difference and women's strugglesto
redress the colonid legacy of patriarchy and paternalism. The brief literature review that follows
sets out these concernsto provide afoundation for interpreting political insghts of Lake Babine
First Nation women within this larger context.

Firs Nations Governance

With repatriation of the Canadian congtitution in 1982, then Prime Minister, the Honourable Pierre
Elliot Trudeau, committed Canadato accepting the notion of Aborigina self-government. Since
then, First Nations have struggled to bring meaning to this promise and to create governing
sructuresthat best meet the needs of their peoples. This struggle continues as First Nations seek
diverse, culturally appropriate ways of governing themsalves. First Nations also seek afull range
of socia, economic and legal services. The people try to attain these services through tresties or
transfers of power from provincial and federal governments. As First Nations move toward

grester autonomy and gain greater control over themselves, they face criticism from within their
communities and from mainstream Canada.

Criticisms of First Nations governments are reported widely in the media, with the focus on
questions of accountability and trangparency, nepotism, deficit financing and the like. Since the
media are likely to report bad news more often than good news, First Nations governments tend
to attract negative attention. This, inturn, leads to genera public awareness of the issues and to
cdlsfor federal government interventions that would see public money being used differently.

Perceptionsthat First Nations governments are failing their people are not restricted to the popular
press. Academics, primarily political scientists, sociologists and anthropologists, also express
dissatisfaction with individual First Nations governments and federal government policy. They
identify a number of problems with the current practices of small First Nations governments and
with federal public policy: misuse of funds, factionalism, nepotism, mistreatment of women and
the lack of accountability to their communities among other failings (Cairn 2000; Smith 1995;
Fanagan 2000).
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Academics, who point to family “factionalism,” oversized community government, collective
ownership and the lack of investment as the cause of inefficiency and nepotism, speak of
assmilation, individualism and private property as solutions (e.g., Flanagan 2000). Rather than
having First Nations continue to govern themsalves through elected councils that hold power over
all resources and services, these critics call for aform of municipa governance that would
establish autonomous education, hedlth and socid service boards.

From an opposing stance, otherslook to the impact of colonia legacies of racism, marginalization,
unemployment, poverty and federal government control. They see these asthe root causes of
socid dienation and ineffective, hamstrung governance. These scholarsturn to treaty settlements,
congtitutiona collective rights and pardledl legd jurisdictions as remedies. They argue that these
remedies will enhance salf-governing powers and enable First Nationsto follow a distinct road to
cultura revitalization and economic well-being (Asch 1997; Russell 2000; Smith 1993).

The structure of First Nations governments has far-reaching implications for First Nations women.
Their issues are not only of representation in existing ingtitutions. Rather, they are complicated and
often contradictory, associated with existing Aborigina rights and condtitutional protection (Fiske
1995, 1999; Jackson 1994). The issues are also not confined to gender relations or governing
sructures within agiven First Nation. They are muddied by political tensons between Aboriginal
women' s organizations, such as the Native Women's Association of Canada (NWAC) and the
male-dominated Assembly of First Nations, and by the lesser recognition given to women's
associations by the federa government (Krosenbrink-Gelissen 1991; Fiske 1999). Moreover, the
question of congtitutionally defined rights spills over into the international arena and the global
ethno-political movement of Indigenous peoples (Johnston 1989).

First Nations Women’s Per spectives on Governance

First Nations women are apprehensive of prevailing critiques of First Nations governments and
proposals for saf-government. They express concern that these critiques are grounded in negative
sereotypes (Johnson 2000; Browne and Fiske 2001). They are dso concerned that calsto the
federa government for transparency and accountability will lead to greater restraint on their elected
councils without eradicating the problems women face. Many First Nations women worry that
greater power through salf-government could lead to gender discrimination without any rights of

appedl.

Despite First Nations women's concerns respecting current governing practices and potential
powers of salf-governance, their views are often overlooked or subordinated to collective issues
of culture and identity. (See for example Russdll 2000; FHlanagan 2000.) From both sides of

the political perspective alluded to above, male critics focus their attention on questions of
condtitutiona rights and amendment of the Indian Act. For example, they address the impact

of recent changes to the Indian Act. Two amendments are of particular importance: Bill C-31
(1985) and Bill C-49 (1999).

Before 1985, First Nations women who were then registered as status I ndians under the Indian
Act logt gtatus when they married men who were not status Indian men. These women, and the
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children of their non-status marriages, were stripped of al the rights and privileges of the Indian
Act. Theseincluded the right to live and be buried on the reserve. Bill C-31 reingtates these
women's status and their membership in the First Nation to which they had been born. It aso
gives status to their children. Bill C-31 has defects, however. It fails to grant the second-
generation rightsto First Nation membership or to transfer statusto the third generation. It aso
provides First Nations elected councils with the right to create membership codes, which could, if
the council wished, discriminate against women. Partia protection for women is safeguarded only
through the requirement that the community must develop the codes, which must then be ratified
by vote of the membership.

The struggle to remove sexual discrimination from the Indian Act was led by women's
associations, notably NWAC. They were opposed by the ARN (formerly the Native Indian
Brotherhood) and individual First Nations leaders (Krosenbrink-Gelissen 1991). Asaresult,
NWAC and other First Nations women's organizations argued that self-governing First Nations
should be subject to the Canadian Charter of Rights and Freedoms (Nahanee 1993; Green 1993).
In 1992, the Canadian government excluded NWAC from congtitutional talks leading to the
Charlottetown Accord. The refusal of the AFN and other male-dominated organizations to
support itslega struggle to be included reinforced NWAC' s lack of confidence in self-government
and in the federa government (Fiske 1999).

Under Bill C-49, which passed in 1999, First Nationsthat are signatories to the Framework
Agreement on First Nations Land Management (FNLMA) and that have entered into an individual
agreement with the Minister of Indian and Northern Affairs have acquired the right to determine
how their reserve lands may be used and occupied. They can control marita property rights and
the development and sale of resources. Inheritance rights for women are safeguarded to the extent
that the estate provisons of the Indian Act continue to apply. The FNLMA asks however that
land codes include procedures for the transfer of the land at the end of the etate process. The hill
requires a membership referendum to endorse a council’ s land management code.

Only 14 First Nations have signed this framework agreement, but others are likely to follow.

While this new power has moved Frst Nationsto greater autonomy, it has not gone unchallenged.
The British Columbia Native Women's Society went to court to protest the hill and the Indian
Act. They were concerned that the bill does not guarantee that women will be treated fairly. It
does not ensure women's access to marital property following divorce or that women have equal
rightsto inheriting homes or land. Their legal action was unsuccessful, and they eventualy
dropped the action, prompting them to argue once more that First Nations governments should be
subject to the Charter.

First Nations women's criticisms of their elected chiefs and councils frequently focus on questions
of housing rights. As Mary Ellen Turpd (1991) has argued, when First Nations women lack
housing in their homelands, moreis at stake than a share in marita property. Without housing,
women may be forced to leave their community of extended family. Movement away from the
community means aloss of socia support, cultural continuity and the ability to sustain languages.
Families are divided and new generations grow up without benefiting from their elders wisdom
and knowledge.



67

The experiences of women of the Tobique First Nation of New Brunswick illustrate the problems
Turpel raised. When severa Tobique women were denied housing, they organized protests against
their chief and council. Thisled them to protest the sexual discrimination of the Indian Act all the
way to theinternational court, which ruled in 1981 that Canada was violating their human rights.
After Bill C-31 was passed in 1985, Tobique women continued to protest against unfair housing
practices (Silman 1987).

Other problems arise when First Nations women'’ s rights to housing are not protected. They may
not be able to provide adequately for their children or protect their children from violence
(Nahanee 1993). Women without secure homes also find it more difficult to cope with substance
abuse and to care for themsalves during pregnancy (Rutman et a. 2000).

While mogt First Nations women who write about their lives and their communities agree on the
nature of the problems they face, they do not necessarily agree on how to resolve them. First
Nations women lawyers debate the value of having First Nations governments subject to
congitutiona protections. Sharon Mclvor (1995) has suggested that their rights are protected in
Section 35(4) as“exigting rights.” The Federa Court of Canada upheld this view in the 1995 case
of the Sawridge First Nation. In Mclvor’ s view, First Nations women have had civic and political
rights since time immemorial. She sees these rights as centra to self-government. As a member of
the British Columbia Native Women's Society, she struggles through court actions for
congtitutiona protections for First Nations women.

Writing in 1993, Teressa Nahanee, viewed congtitutional protection as necessary for First Nations
women. She saw the struggle for sexua equality as away for women to regain their place in their
communities, and wrote of the failure of dternative justice measuresto protect women from
violence. In her 1993 report to the Roya Commission on Aborigina Peoples, she called for the
protection of women'sindividual rights under sections 15, 28 and 35(4) of the condtitution. The
conflict between individual and collective rights, she argued, lies in the patriarcha practices of the
dominant society that has created male privileges within First Nations communities.

Patricia Monture-Angus (1995, 19994, b) and Mary Ellen Turpd (1989, 1993) took the opposite
view. Monture-Angus argued that application of the congtitution would violate First Nations
sovereignty. She recognized that the struggles of First Nations women living in reserve communities
are severe. However, she dso argued that “ gender respect is an absolute requirement” of First
Nations governments acting in a“traditional capacity in atraditional way” (1999a: 150). She
emphasized women' s responsihbilities as being the key to traditional governance. Turpel aso saw the
gpplication of the congtitution as athreat to sovereignty. She pointed to the role of the Canadian
government in oppressing First Nations women and expressed her distrust in its ability to protect
the collective rights of First Nations governments (1989, 1991).

Other First Nations women seek solutionsto their oppression in areturn to traditional values and the
strengthening of community life. For Betty Bastien (1996), survival of tribal identity has been possible
because of the strength of women and their responsibility for children. Beverly Hungry Wolf (1996)
addressed the need for First Nations women to spesk out to reclaim the equdity they knew in the
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past. She caled on them to become more self-sufficient and to develop the resources of their reserve
lands to regain traditions of the padt.

Emma LaRocque (1996, 1997), however, cautioned women to be circumspect in their recall of
tradition. She asked whether traditions are always liberating for women. She also noted that,
within First Nations communities, men may well criticize women who assume elected leadership
for “acting like men.” Shewas critical of parald justice programsthat fail to protect women from
violent offenders and expressed fear that this would force women to seek refuge in mainstream
society.

The desire to balance traditiona values and practices with contemporary values of participatory
democracy poses particular challenges for women as their Nations move toward self-government.
Traditiond leaders whose authority is not recognized under federa policies often lead saif-
government initiatives. Traditions, even when they value, respect or honour women, do not
necessarily protect individua rights or promote women's aspirations for leadership in emerging
government structures (LaRocque 1997; Nahanee 1993). Nor do they necessarily lead to women's
participation in elected councils. In 1999, only 13 percent of dl chiefsin Canada were women
(Monture-Angus 1999a). How well women are represented in traditional governing bodies, for
example as hereditary or clan chiefs, is not known.

Marie Smdlface Marule (1984) addressed these problems. She proposed new forms of government
that would resurrect family—clan groups as the basis of authority. She rgjected the imposed electoral
system of mgjority rule, which causes tensons and conflicts rather than resolution of differences. A
return to family—clan authority would limit larger groupsto co-ordinating roles and restrict the
formation of political dlites. She did not address the implications for women in her proposal beyond
cdlling for consensus decison making.

The need to understand these barriers to women's empowerment from their own perspectives has
been raised by Monture-Angus and Turpel among others. Unlike Nahanee and Mclvor, they
reglected the individuaism of feminism and found that much of what feminists say and do is highly
paterndistic and oblivious to First Nations women's experiences and values. Feminists of the
dominant society have searched for remedies through reform of political ingtitutions and state
policies to improve the gender ratio among decison makers. First Nations women may share the
desire for greater female participation, but also envison new forms of local government that can
better deal with their immediate social goas. improved health, education and social services
grounded in traditional socia orders, not the nuclear family (Rutman et . 2000). From grass-
roots organizations come demands for services separated from band council controls, and checks
and baances on the powers of chiefs and councils primarily to stem the crigis of family violence
and sexual abuse (NWAC cited by Smith 1993).

M ale Responsesto Women's Concerns
Because First Nations women are not well represented in their local governments or larger political

associations, such asthe AFN, it isimportant to consider what their male leaders propose as viable
Aborigina self-government. Do male political leaders and academics envision saif-governing nations



69

that will empower women and remove existing barriers to their participation in decison-making
processes? How do political leaders and theorists respond to women's concerns that women and
children “need a safeguard againgt the abuse of power by mae leaders’ (Gaily Stacey Moore, cited
by Smith 1993: 224)?

Taaiake Alfred (1999) approached women's concerns from atraditional stance. He rejected notions
of individualism and any effort to measure women's status and well-being that draws on their success
iningtitutional structures mandated by non-Aboriginal governments. He acknowledged the problems
of violence and low levels of respect for women. However, he called on women to support the
collective needs of the nation, “to commit themselves to making the nation livable from within the
culture.” Men, he suggested (1999: 95), are obligated to respect women and to “help eiminate
women's heavy burden.” In seeking sovereign powers grounded in traditiona ethics of care and
responsihility, he failed to offer practical solutionsto women's immediate needs.

John Burrows, alegal scholar, did not address women's concerns respecting governance directly
in his discussion of the Charter. Although the application of the Charter may be disruptive to First
Nations, he argued, its precepts are congruent with First Nations values. He called for innovative
forms of Frgt Nations self-government that integrate tradition and Western democracy. He also
envisoned expansion of Aborigina law through itsintegration into Canadian state policy
(Burrows cited by Cairns 2000).

Pardlel government ingtitutions have been the priority of the Assembly of First Nations. Former AFN
chiefs, Phil Fontaine and Ovide Mercredi, endorse autonomous self-governing structures that have
authority to sustain autonomous, or parald, lega jurisdictions (cf. Boldt et a. 1986; Leroy et d.
1984). Although Phil Fontaine has suggested that First Nations governments  objectives are one and
the same as those of hedling programs and, therefore, would lead to protection for women, he has
been accused of falling to take political action againgt male violence and sexual abusers.

Fontaine and Mercredi represent a common theme in the writing of male political dites and
intellectuals. In their views, First Nations collective rights must be protected againgt individual
rights. Imposition of Charter protectionsis seen as athrest to collective rights through the violation
of cultura traditions that mandate distinct gender roles. Concentration on the larger issues of
congtitutiona reform and the struggle for sovereignty, whether grounded in notions of cultural
difference or inherent rights, failsto take up First Nations women's views of social policy and the
portending amendments to the Indian Act. It is necessary, therefore, to conduct policy research
independently of these competing interests, and to do so within research methodologiesthat are
women centred and culturally sensitive.

Community Research and Feminist M ethods

Research within First Nations communities must involve the members of that community. One reason
thisis so important isto avoid imposing a hierarchy on the research (Benoit 2001). Academic
researchers can have socio-political power and privilege (Browne and Fiske 2001). This may limit
their ability to reach community members and attain meaningful data from them. Therefore, it is
important that the research team make efforts to include community members wherever possible.
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Browne and Fiske sought to avoid power imbalances within research through the composition of
their research team, the use of critically reflexive research and a memorandum of understanding with
the First Nation that outlines shared control over the project and its findings. They also sought
guidance from community leaders concerning appropriate research protocols and from participants
on their analytical conceptualization and interpretations.

These techniques are some of the ways to adhere to standards of feminist research. These
methods also alow teams to conduct research that avoids any further colonization of the group
being investigated. As Linda Tuhiwai Smith (1999) emphasized, past researchers have colonized
Indigenous groups through the construction of Indigenous groups as “other.” Using theory that
analyzesthe structures that contribute to the colonization of Indigenous peoples encourages
research that incorporates the perspectives of those people. Smith’'s work on decolonizing
methodologies outlines the importance of considering the history of colonization of Indigenous
groups. Her work is aso important to anyone consdering research with Indigenous women in
any country. She has outlined many of the central ethical and methodological concernsfor this
type of research.

Incorporating community members into the research processis an important step toward
recognizing the importance of experiential knowledge. The choice of methods is equally important
in providing information about the people that is representative of their world view and lived
experiences. The type of interview researchers choose affects the type of information that will be
obtained. Feminists seek to investigate women's lived experiences as a means of understanding the
importance of gender in the lives of women. Semi-structured interviews alow respondents to
participate in the construction of research data arising from their own redlity. This approach is
valuable to feminist research because it allows for the generation of new theory through the
exploration of the redlity of the participants’ lives from their own perspective.

Participatory action research is another method that alows researchersto avoid stigmatizing or
colonizing the communities or individuals with whom they work. It is valuable when issues of
gender and race are being investigated, because it alows the members of the research teamto
“share power, responghility, decison-making.” (Ryan 1993: 75). These dhilities, coupled with the
involvement of the community in the research process, alow researchersto ensure that the goas
and needs of the community are being met within the research. These factors aso limit the
possihbility of the research forcing the agenda of the research team. Participatory action research
benefits the community for a number of reasons: it leaves expertise within the community,
provides training to community members and documents community knowledge. This method
aso alows some of the research to be conducted in the language of the community, which
provides the researchers with more information (Ryan 1993).

The Lake Babine First Nation actively seeks partnerships with academic researchers. Since 1993,
the administration has vigoroudy prepared community members for arange of research
activities. It initiated training programs for community researchers working in the treaty and self-
government office and in health and social services. These researchers were trained to conduct
community surveys, work in archives and record the life stories, legends and other cultural
knowledge of the elders and hereditary chiefs. Graduate students (Sinclair 1997; Marucci 2000)



worked with co-researchers, selected by the administration and hereditary chiefs, when
conducting field research for their graduate theses. From these research initiatives, the Lake
Babine First Nation has developed research Strategies that ensure community participation
throughout the research process, not just in the sharing of knowledge. The evolving research
srategies reflect the socia organization of the First Nation and are respectful of cultural
traditions and protocols.
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2. THE LAKE BABINE FIRST NATION

Like many other First Nations, The Lake Babine Nation of central British Columbiaisin
trangtion. It is seeking new ways of governing its 2,000 members by extending its authority over
social, education and hedlth services. The Nation has turned to the treaty process under way in
British Columbiato negotiate a new nation-to-nation relationship with Canada and the province.
However, uncertainty prevails within the treaty process as a newly eected provincial government
plans a province-wide referendum to seek direction on its mandate in thisregard. This uncertainty
is heightened by the federa government’sintent to impose new Indian Act policieson dl First
Nations. Nonetheless, Lake Babine leaders are optimistic that positive changes are forthcoming
and view this research as a contribution to their efforts to make changes that reflect the goas of all
their members, wherever they live.

This chapter introduces the traditiona government of the Lake Babine people, the balhats, and the
system of matrilineal clans and hereditary chiefs. (See Fiske and Patrick 2000 for afuller discussion
of Babine culture and society.) The system of elected government that is structured according to
policieslaid out in the Indian Act is aso described. Self-government initiatives are being made
through the work of the treaty and self-government office. These encompass broad policy changes
that contemplate reorganization of the Lake Babine First Nation to creste greater autonomy for
each of its five communities. New relationships with the province and federal government will also
bring about policy changes as the First Nation seeks to re-establish traditional authorities over its
ancestrd territories and moves toward new economic developments.

Traditional Governance

The Lake Babine First Nation is known as the four-clan nation. Its traditional governance arises
from the authority of the hereditary chiefs of the four matrilineal clans. For eons, the hereditary
chiefs have managed the ancestral lands of the First Nation and have held responsibility for the
socid and economic well-being of their people. Hereditary chiefs succeed to office through the
authority of their clan members. The position passes within an extended family unit through
metrilineal descent, from mother to daughter, uncle to niece or nephew, for example, or to other
close family members through the matrilineage. Each hereditary chief succeedsto an office within
her/his matrilineal clan by taking a hereditary name that carries with it specific obligations and
authorities. Some, but not al of the names, also carry rights and obligations to specific tracts of
land within the ancestrd territories. Hereditary chiefs are authorized to make governing decisions,
settle disputes and uphold the customary laws of the Nation. At present, about one half of the
approximately 100 hereditary chiefs are women; the head chiefs of all four clans are men.

Hereditary chiefs exercise their authority and meet their obligations through the balhats, aform of
government known to outsiders as the potlatch and to community members asthe feast. The

bal hats is a complex exchange ceremony and feast at which the actions and authority of the chiefs
are validated by the whole community. Each hereditary chief pays for her/his name by hosting a
series of feasts and honouring members of the other clans with gifts of food, money, household
items and other persona presents.
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The four head chiefs speak for their clan at the balhats. The ceremony is hosted by one clan and
attended by members of the other three, who act as the witnesses to the proceedings. The host
clan honours the guests with afeast and giftsin tribute to their role as witnesses. As many as 30 or
40 balhats may be held in ayear. Among other reasons, they are held whenever a member of the
Nation passes away, when a member succeeds to a hereditary name, to mark the end of mourning,
to settle disputes between chiefs and to discuss significant matters such as treaty negotiations or
socio-political relations with neighbouring First Nations.

Hereditary chiefs engage in the governance of the Nation in anumber of interrelated ways that
combine their traditional obligations with current socio-political relations of the First Nation and
the Canadian state. They must be sengtive to their relations with other First Nations and be able
to lead their people into new relationships with Canada through negotiations with multiple levels
of governance: municipal, regiond, provincial and federal. As Canada entersinto more complex
international relations (e.g., the North American Free Trade Agreement), the chiefs find their
work more pressing and their responsibilities more intricate. At thelocal level, their engagement
in governance is aso expanding as they undertake key rolesin justice (e.g., clan sentencing and
sentencing diversions), education, health and social services. As stewards of the land, hereditary
chiefs are critical to negotiations with the provincial and federal ministries of forests, the
environment, fisheries and oceans, and other ministries relevant to resource industries and
development.

Hereditary government is integrated with the elected government in a number of ways. Through
adminigtrative funds dlocated to the elected council and through communal resources of a
commercial salmon fishery, anumber of female and male chiefs are awarded a monthly stipend for
their participation in governance and community obligations. These chiefs are often spoken of as
the “paid chiefs.” Their monthly stipend enables them to participate directly in the community
governance. In return for the their stipends, they respond to invitations to attend government
meetings, participate in research projects, join advisory committees and boards of directors for
community and/or aternative economic and development projects, and attend other ad hoc
meetings and activities sponsored by ministries and agencies of the provincia and federa
governments. While these hereditary chiefs may be more active than others, this does not mean
they are the only ones involved in the Nation's governance. Others are dso active; they may
receive honorariums for their specific activities, but cannot rely on a continuing stipend for their
work. Because the elected council cannot reward al hereditary chiefsin an equitable manner, the
selection of some for a monthly stipend is a sengtive matter which, if not handled carefully, can
Cregte tensions.

Electoral Government and the Indian Act

The authority of traditional governance is not recognized by the Indian Act, which provides for an
elected chief and council. Under the Act’s provision for custom eection, aFirst Nation may establish
its own election procedures and the duration of office. The Lake Babine First Nation elects its chief
and council every three years. Four communities of the First Nation elect councillors based on
proportional representation. Woyenne, the largest community, elects four councillors, Tachet and
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Fort Babine elect two each, and Old Fort elects one councillor. Donald’ s Landing, the smallest of the
communities does not have a council sest.

The federa government hasinterpreted section 91(24) of the congtitution as granting it general
power to impose legidation on First Nations. Consequently, through the Indian Act, the federa
government has established the limited authority of the elected council. Indian and Northern
Affairs Canada (INAC) establishes funding levels and program delivery with the Lake Babine First
Nation through negotiated agreements.

Through negotiations with other ministries, the governing role of the elected council has recently
expanded. A transfer of hedlth services took place in 1997 with the signing of an agreement with the
First Nations and Inuit Health Branch of Health Canada. Responshbilities for socia services have
aso been transferred to the elected council from the province. The eected council is responsible for
hiring administrative, professona and service staff to administer all programs for Lake Babine
communities. The chief and council also have the responghility to alocate resources, such as
housing. Thus, the members of the Lake Babine First Nation depend directly on their elected chief
and council, which has far greater authority over them than their hereditary chiefs. Heredlitary chiefs,
however, may influence the elected council in several ways. The hereditary chiefs have their own
council, with equal representation of women and men. This council meets monthly to advise the
elected council on issues facing the First Nation. Members of this council lso sit on community
advisory committees whose membership includes elected councillors, adminigtrative and
professond staff, and other community members who have particular expertise and experience.

The federal government has mandated secret ballot eectionsin the name of human rights and
democracy. However, the electora system hasfailed to provide women (and men) of the Lake
Babine First Nation with aform of governance that is conflict free or that meets their individual and
collective needs. Triennial elections create tensons and bring community relations disagreements and
long-standing conflicts to the forefront. In the academic literature, these periodic disruptions related
to eectora processes are most often labelled “factionalism” or “family feuding” and are understood
to arise from family-based competition over the scarce resources that flow through the elected chief
and council. Election tensons and disagreements, however, are more complex. Aswith democratic
elections elsawhere, open expression of dissent is essential to democratic processes. The dismissal of
dissent as “familidism” failsto consider the strong family ties that underlie the traditional governing
system of hereditary chiefs. Superficia criticism that callsfor a separation of the private and public
spheres dso failsto consider women' straditional roles of responsibility and care that unite women's
family lives with their public obligations to provide caring leadership.

Lake Babine First Nation members seek to resolve the tensions created by the current electora
system that fails to legitimize traditional governance and denies equity among the five communities.
The grand council concept is one such proposal that the women interviewed have considered
serioudy. This concept would provide for autonomous governing councils for each Lake Babine
community linked through a grand council whose powers would be limited to a co-ordinating
function. This system would give each community independence in building its own governing links
between the hereditary chiefs and an elected council.
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The grand council concept and other innovative proposals listed below speak to the Lake Babine
women's commitment to governing structures that would provide a balanced integration between
an elected council and traditional governance. Their views on governance reinforce the positions
advanced by the First Nations scholars: community governance requires a foundation of traditional
values and an infrastructure that will provide for women's commitment to community well-being
and effective social services (Alfred 1999; Bastien 1996; Marule 1984; Monture-Angus 1999a).



3. THE RESEARCH PROCESS

The Research Team and Community Support

The chief and council of the Lake Babine First Nation endorsed this project. They approved the
hiring of the research assstants, Evelyn George and Melonie Newdl|. Chief Betty Patrick worked
with the researchers to provide introductions to councillors and administrators. The Treaty and
Sdf-Government Office provided support in kind for the research to extend and enhance
community participation in al five communities. It aso provided additional staff for the focus
groups. Trandators and note takers assisted with recording the proceedings and provided
trandations for elders and hereditary chiefs. These staff members have expertise and illsin
communication, trandation and research, and in inter-governmental relations with neighbouring
dominant communities and the dominant education system. The Treaty and Self-Government
Office dso provided support for the researchersto travel to Fort Babine, Tachet and VVancouver
to ensure that women of al the communities as well as those living off reserve were included in
the project.

The researchers hired on this project have different qualifications. Evelyn George, a member of
the Lake Babine First Nation has been an eected councillor and administrator for the First Nation.
Evelynisastudent at the University of Northern British Columbiain the First Nations Studies
program. Evelyn worked with Jo-Anne Fiske on past research projects. In addition to these
qudlifications, Evelyn is fluently bilingual and has training in communications.

Melonie Newell is a gender studies master’ s student at the University of Northern British
Columbia. She has completed her Bachelor of Artsin Sociology. Méonie has academic training
in methodologies conducive to this research. She has dso studied feminist theory and methods,
which enabled her to analyze the information through a gender lens. Melonie Newell contributed
to an academic analysis of the information gathered during the project.

Jo-Anne Fiske has been working with the Lake Babine First Nation since 1993, when she began
work on several community-based research initiatives with the Office of Hereditary Chiefs and the
Treaty and Self-Government Office. These projects included an extensive program of training for
community researchers (Fiske et a. 1996), astudy of Lake Babine First Nation family
organization with another Lake Babine member (Fiske and Johnny 1995) and a study of the Lake
Babine traditional legal order (Fiske and Patrick 2000).

The Sdlection of Participants

In keeping with principles of community-based research and feminist methods, this project
involved community members at al stages of the research process. Chief Betty Patrick, Deputy
Chief Nancy James, staff of the Treaty and Self-Government Office and Evelyn George provided
guidance in the selection of participants. Their help ensured the selection of women who had
participated in the First Nation's government as well as community members who wished to share
their views on community governance. Working from suggested participant lists, the researchers
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contacted women for interviews. They, in turn, suggested additional women to contact. Thus, it
was possible to select women who met the initia criteria of having prior experience in the elected
council and administration, and women who in the eyes of others had vauable experiences and
ingghts. Conscious that any community experiences arange of politica differences, researchers
sought participants who openly express opposing views and political interestsin order to avoid
having the sample population restricted to asingle interest group.

Consequently, women from each of the four clans and five communities participated. They ranged
in age from their early twenties through to their eighties. Off-reserve women living in VVancouver
and in communities closer to the First Nation were also included. Women who have been
successtul in their political aspirations, and those who have not, participated in interviews and in
the focus groups. By having women with diverse experiences in on- and off-reserve communities
participate in the research, policy recommendations were as representative as possible of the Lake
Babine First Nation women's concerns and political goas.

Thelnterview Process

The researchers on this project determined that the best process for the interviews was to work as
acollaborative team. This divison of responsiilities would provide the opportunity for al of the
researchers to work on each aspect of the project. Although it was not possible to have the
responsihilities for the interviews divided equally among the researchers, al the researchers had the
opportunity to participate in each aspect of the project. The division of responsibilities reflected
the experience of the researchers and their ties to the community. The divison of work into a
collaborative team rather than a hierarchy isin keeping with feminist research and also the
established research practice of the Lake Babine Nation for projects originating outside of the

First Nation (Fiske and Johnny 1995; Marucci 2000; Sinclair 1997; Fiske and Patrick 2000).

Each researcher participated in the interview process. The interviews were conducted in the
offices and homes of the participants. All the interviews were taped and then transcribed. Evelyn
George conducted interviews with women who preferred to speak in Babine and then trandated
and transcribed the interviews for the other researchers. Melonie Newell and Jo-Anne Fiske
conducted interviews with women who were comfortable speaking in English and in discussing
women' s roles in governance with people from outside the community.

The interviews were done with an open-ended questionnaire devised by the three researchers. Two
questionnaires were developed: one for eected council and administration personnel, and a second
for the elders and hereditary chiefs. The questions for the elected council and administration
personnel covered three themes: their reasons for taking on the position or running for a position in
council or administration, the barriers to women's success within governance and recommendations
for change. Elders and hereditary chiefs addressed issues of traditional values and governance,

the capacity of elected council to meet their families socia and economic needs, and internal
government structures. The interviews were conducted in private at a place of the participant’s
choice. The project was explained to the participants, who were encouraged to ask questions about
the reporting procedures and any possible impact the project might have on them. When the project
had been discussed, the researchers provided the participant with a written description of the
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research and a consent form that was signed (see appendixes). The consent form guaranteed the
confidentiality of the participants and asked them what they would like to have done with the tapes
of their interviews. There were three options. they could be returned to the participant, held by the
researchers (and destroyed) or given to the Treaty and Self-Government Office to use in further
governance projects with the First Nation after the completion of this research.

Ten interviews were conducted and analyzed to draw out the three themes. women'’ s reasons for
taking on the position or running for a postion, the barriers to women's success within governance
and recommendations for change. The interviews were then analyzed a second time to identify
emerging themes and policy recommendations. When the interviews were completed, the research
team conducted a preliminary discussion of the interviews before proceeding with the focus groups.

TheFocus Groups

The research team decided to use focus groups to give as many women as possible the opportunity
to speak about their rolesin governance. On apractica level, the use of focus groups alowed the
research team to attain ideas from more women in a shorter period of time than was possible in
individua interviews. This was necessary as this project only had eight weeks for completion. The
use of focus groups aso dlowed participants to share ideas and to encourage the generation of
ideas for change, which were then used to formulate recommendations. Some women expressed
the need for women to have more opportunities to address these issues with other women. This
statement displays other benefits to focus groups. The need for these types of opportunitiesis
further discussed within the recommendations.

Two focus groups were held for this research: one for elders and hereditary chiefs, and one for
past and present administrators and political leaders. Nine women attended the focus group for
administrators and elected leaders; 23 attended the elders and hereditary chiefs focus group. Fewer
women were able to attend the first focus group because of multiple demands on their time. While
the nine who did attend were released from their other obligations, the other women invited were
not free to leave their jobs for a day.

The focus groups were held in the Lake Babine Nation’s Administration Centre at Woyenne (Burns
Lake). The meetings lasted from 10:00 am. to 2:30 p.m. Lunch and refreshments were provided.
Holding the meeting in Woyenne had both positive and negative conseguences. On the one hand,

it meant women from the largest of the five communities could attend; on the other, it excluded
women from the smaller communities due to travel times and costs. The relative isolation of Tachet
and Fort Babine (the latter being accessible only by alogging road) prevented severd invited
women from attending the focus groups. The women who did attend were compensated for their
travel costs, and anyone not on the payroll received an honorarium.

The research team had originally planned for the focus groups to be al-day meetings. The focus
group for elders and hereditary chiefs was extended to a second day, because the women felt they
needed extratime to discuss dl the issues. The focus groups for the elders and hereditary chiefs
were conducted in English and Babine. They were video taped and audio recorded. However, the
focus group for the past and present administrators and politicians was not video taped as some of
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the women were not comfortable with this approach. They said they would be less forthcoming
with their ideas with a video camera operating. The meetings with the administrators and politicians
were conducted in English. During al the focus groups, there were two note takers and trandators
present. The research team had a video recorder present provided by the Treaty and Self-
Government Office.

The Treaty and Saf-Government Office dso provided afacilitator for the focus groups. This

person hastraining in facilitation, is fluent in the Babine language, but isfrom anearby First Nation
community. However, some participants were not comfortable having a person from outside the
community facilitating the meeting. Severa felt a community member should have been chosen. A
community member, they suggested, would have had a clearer understanding of the specific workings
of their traditiona and contemporary governance systems. Some women were concerned that the job
had been given to someone outside the community when there are women of the Nation who have
the necessary skills for the tasks but are unemployed. The desire to select a community member
reflects a number of issues addressed below.

The research team and the staff working with them recorded the women's contributions on flip
charts. There were two reasons for this approach: it allowed the researchersto take notes and it
alowed the participants to see how their information was being recorded. This gave participants
the opportunity to correct and clarify their points for the research team.

The nine women who attended the first focus group varied in age from their twentiesto their fifties.
The women had worked in many different areas of administration, and some had run for office or
been elected representatives. The themes, barriers to women's participation and success within
governance, and recommendations, were drawn out of the recorded notes by the research team.
Each new recommendation was numbered, and any notes that fell into the same recommendation
were given the same number. Once the flip charts were analyzed, the recommendations were then
organized into the main themes.

The process differed for the second focus group, which was aso conducted with a conversation-like
style. However, the women specifically addressed recommendations and were much more willing to
guide the research team to the issues they felt were most important. These women spent agreat dedl
of thefirst day discussing the impact of governance on their lives and sharing persond experiences
that related to their lives as members of extended families. The stories the women shared displayed
the impact of government policy and the ramifications of the biculturd livesthat women in First
Nations communities face daily. At the end of thefirst day, the women had essentially finished
discussing the problems they face and were ready to begin to make recommendations. They made
very clear recommendations. These suggestions were written down on the flip chart paper asthe
women took turns stating their specific recommendations. The research team then analyzed their
persona stories.

The elders and hereditary chiefs were enthusiastic about the research and drew on the processto
formulate recommendations that their chief and council could act on quickly. They used the
opportunity to plan initiatives they believed were important to the community and which could be
implemented within the current infrastructure. One such initiative was to delegate people to begin
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adrop-in centre for women. It is not clear, however, whether the women will be successful with
this plan without the support of government funding or the chief and council. Severa of the elders
and hereditary chiefs requested further meetings that could lead to actions that would incorporate
traditional and contemporary forms of government. Their views of governance clearly indicated a
wish for INAC policiesto be flexible to alow for governing bodies that are founded in traditional
vaues and socia organization. It was clear that the elders and hereditary chiefs fed current
policies, as mandated by the Indian Act and INAC policy, do not meet their needs.

Theory

Thisresearch isinformed by theories that draw on a gendered analysis of the legacy of
colonization, power relations between First Nations and non-First Nations governments, and the
political economy of peripheral communities. This eclectic approach grounds the research in key
assumptions regarding the nature of power and gendered politics in contemporary Canada. As
other researchers have identified (Mclvor 1995; Nahanee 1993, 1997; Turpel 1989, 1991, 1993;
Monture-Angus 1995, 19993, b), the colonization of the First Nations is marked by the patriarchal
disruption of traditional gender relations. For the Lake Babine First Nation, this has meant a
disruption of the values of ametrilineal socia organization and the access to, and control over,
vital resources women once held. Aswith other First Nations, power relations between the Lake
Babine Nation and other levels of government give privilege to male participants in decison
meaking controlled by non-First Nations governments, and valorize knowledge that has been
congtructed by men for the benefit of men. This valorization, asthe work of Smith (1999) makes
clear, parochidizes knowledge not produced by Western science and socid thought, and further
delegitimizes the experiential knowledge of women pushed to the socia margins by colonial
prejudices and an industrial market economy.

Failure to valorize women's knowledge and experience lies at the heart of colonization and Strategies
of assmilation that have shaped federal Indian policy since the 1876 Indian Act. Disregard for First
Nations women is compounded in a political economy that values individualism and private property
above collective rights and ownership. It is within this process of assmilation into a market economy
that the traditional realm of extended family and clan politicsis so readily distorted and read singularly
as “familialism” and discordant factionalism. Women are marked as“other.” The political processes
inherent to extended families and domestic economies that privilege traditional vaues and family or
clan obligations are reinvested with government-driven paternalism such as the current move of
INAC to impose unilateral changes on First Nations governance through Indian Act amendments.

Recommendations for changes in governing policies articulated by Lake Babine women reflect
theoretical postionsthat resst privileging non-Aborigind male authority and non-Aboriginal
knowledge. Their recommendations emerge from awomen-centred analysis grounded in traditional
vaues of obligation and respect that echoes the visons of Bastien (1996), Smdllface Marule (1984)
and Rutman et a. (2000) al of whom envisioned new forms of governance that would better desl
with women' simmediate social goals.



4. FINDINGS AND RECOMMENDATIONS

More equitable governing powers between men and women can be reached through a number of
the recommendations that came out of the research with the Lake Babine women. These women
addressed severa issues, from policy to domestic life, that limit their ability to participate more
fully in community politics. These issues need to be considered in the development of both INAC
policy and Lake Babine First Nation policy. Colonization has led to socia relationships and gender
rolesthat limit the ability of these women to participate in their own governance. The women that
took part in this research were clear about the impact colonization has had on their political and
persond lives.

It isimportant to recognize the consstency with which the women responded to this research.

They varied little in their identification of barriersto their participation in governance and made
recommendations within eight mgor themes. Many of these themes are interrelated. The importance
of the relationship between the themesiis discussed in Chapter 5. The recommendations are presented
according to themes, which helpsillugtrate the consistency of the women's responses.

Why Did Women Choose to Become Involved in Governance?

Because | thought | could make a change. Because | thought that | could bring
some dreams or vision to the Nation.

| wanted to make a difference to mostly my people but for women too. That we're
amatrilineal nation and we have a voice and | wanted to make a difference.

Change was the common theme through the women' s responses to questions about why they
became involved in governance. They may have different visons of what changes need to take
place. However, the underlying god of innovation is still apparent. One participant indicated that
increased development was her main drive in becoming aleader.

I’ll take that challenge because | didn’t want to see a lot of the devel opment | eft
on hold.

Thiswoman aso addressed the difference in male and female leadership in the area of development.

| find that under the women’ s leader ship there are more developmentsthat are
innovative, in comparison with the males.

She felt that men were able to foresee the need for change but were not as successful in getting the
end resultsin “black and white.”

Many of the women also saw a need for a change in leadership not just in the policies and
practices of the governance system. One woman discussed her understanding that she had the
qudities needed to be an effective leader.
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| fedl that when you're in leadership you really need to have the education, the
experience and the qualificationsto be a leader and also to be healthy. You have
to be a healthy person to be a role model for any organization. You have young
people viewing you as a role model and | knowwith our First Nation, men (a lot
of them) are not happy because they’ reinto alcohol or their attitude of being a
male chauvini<.

This participant expressed the need for strong leadership that can provide arole model for the
community and, therefore, change the community by offering the youth an outlook for their future.
Her views echo the words of Betty Bastien (1996), who stressed the need to strengthen community
life through women' s leedership and the incorporation of women' straditiona caring roles.

Other participants also indicated that the need for change drove them to participate in leadership
roles. One woman commented:

| felt that there were a lot of problemswith administration and | would bring a lot
of expertise into the band council administration and also to come up with some
healing initiatives so that we could heal our Nation.

It becomes apparent that many women entered politics or administration to effect some form of
change. The types of changes the women were motivated by differed substantially. However, the
common theme was that women wanted to see improvements within the leadership and within the
Nation.

A second common theme centred on members of the community and their families often viewing
these women as strong and effective leaders and requesting that they become involved in
governance roles. In words that echo Patricia Monture-Angus (1995, 1999a, b) and Betty Bastien
(1996), they stressed the strength of elders' teachings in empowering women.

You're always taught by your eldersthat you can conduct yoursdlf in a
professional manner in public. And you' re always a person that is viewed as
a doer.

A few participants said they had left the community to work in other regions and were called back
by family members. One of the strong components of thistrend is the mentor relationship between
older community members (specificaly women) and younger women. This mentoring between the
generations is seen as a strong value that isimperative to the success of the First Nation. Many
suggestions focussed on this value, as seen in the recommendations. As these responses indicate, it
isimportant to have policies that encourage mentor relationships between younger women and
their elders. Thisis atraditional relationship that empowers women in their pursuit of political
leadership. Enabling the traditional system of political training to work alongside contemporary
training for political leaders is seen as key to the successful participation of women in governance.
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What Arethe Barriersto Women'’s Participation and Successin Governance?
So many walls.. departmental walls.. there were boundaries all over the place.

Aswomen |leaders, we gtill have to be responsible for a lot of things at home. And
that makesit double hard because we' re trying to run homes and we' re trying to

be wives and then to care for the Nation's business at the same time. That makes
it really difficult.

A main concern of the women was that they were unable to accomplish their goals once they were
in governance. One reason for this difficulty was the confining nature of bureaucracy for the
women. Thisissue was one reason for the recommendations for clearly defined roles for the chief
and council and that administration and politics be separated. Some negative aspects of the
contemporary governance systemwere

adopted from the government down to our people.
As onewoman said,

alot of palitical, bureaucratic stuff [ has become a part of the governance system,
which hasresulted in] no equality.

Like Marie Smallface Marule (1984), they favoured a government structure that would enhance the
First Nation through government grounded in community decison making rather than in federally
mandated procedures.

One administrator identified the lack of funding as a barrier. Under the present Situation, it was not
possible to

sretch the dollars for all the reserves, especially the grassroots.

Not having the resourcesto care for the needs of dl five communities has a negative effect on the
women's success in governance. The combined fiscal and bureaucratic barriers affect the level of
sarvice the Lake Bahine First Nation receives from its government system.

Many of the barriers women experience to participation and success in governance relate to their
rolesin the family (cf. Hungry Wolf 1996; Bastien 1996). In the past, men and women shared
responghility for child care, work and decision making. With colonization, men became the
breadwinners, women were responsible for domestic duties. The roles of women in community
and family decison making were diminished.

Sometimes you have four kids, five kids, six kids, even two. It stops you from
going ahead because when you take a position in administration, thereisno set
allowance for...our women to have baby-stters, there’' sno set allowance for
house cleaning. What little money we do make hasto pay for that and so you



have to be two, you have to be a mother and administrating at the same time you
take care of your kids.

For some women, their roles within the family have been flexible enough for them to become
involved in governance. However, those roles have not changed to the extent that they fully
accommodate the duties of administrator or elected councillor. As aresult, these women must
bear the double day: they work their full-time jobs within governance and then work afull day
within the home taking care of domestic duties. Many indicated that some community women are
unable to participate in governance because they do not have the support of their family. One
woman explained:

Some. ..men would have the male chauvinis attitude that First Nations women
belong at home bare foot and pregnant.

Another issue was the support of the husband emotionally and technicaly. When one participant
was asked how her husband supports her in her governance role she responded:

We share the work, both business and personal and he' s very understanding and
respectful and trusting. Because he knowsthat | have a lot of meetingswith men
and working with men. | know a lot of First Nations women that have sensitive
spouses and | was fortunate to have a husband that you know is under standing
and very supportive; that is part of my success.

Just as Teressa Nahanee (1993, 1997) and Emma LaRocque (1996, 1997) have identified sexism
and patriarchy as barriers to women's empowerment and well-being, the women of Lake Babine
indicated that sexism plays alarge role in the barriers they experience in governance.

It'saman’sworld.... Thelast time, they wanted to hire, elect a man for a change.
They didn’t want another woman chief.

One woman was asked if she had experienced support from men in administration. She replied:

Not asfar asl’vebeen alive.... | darted a healing centreand | got a letter of
support froma female deputy chief and | did ask some of the male people from
our Nation and they never budged.

Some women felt the need for healing within the community posed barriers to women's successin
governance. For example, one participant expressed concern over jealousy.

They really pull you down. It seemslike in our Nation not just with the women but
with everybody, especially the women, it seems like whenever you try to get
ahead, they pull you right back down again. They don’t want to see someone
successful when they are not fedling like they are themsel ves.
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Many of the participants addressed this problem within the community and felt that healing had to
happen in order to have a successful administration and chief and council without jealousy from
others.

Unemployment is also amgor factor in the ability of women to participate in governance. It affects
the socia lives of women through their own unemployment as well as through their husband's
unemployment.

When asked why it is hard for women to move up in administration one participant responded:

| alwayswished that it was not because | was a worman, but obvioudly that's
probably why. Because maybe we don’t belong in the old boys club. | have not
really thought about it because | don’t really want to face the fact that that’ s the
way it might be. That men might be meeting in the rooms somewhere and
deciding that maybe I’ m too assertive and that maybe I’ m a little bit smart and
maybe that | can get things done better than a man can. | hope that’ s not the
reason that it’s hard to get up [in administration]. Probably is.

Thiswoman went on to explain that she had faced strong opposition when she was part of the
governance system. The opposition was so strong that she had to call on the police. Although she
did not discuss the specifics of what happened, it is clear that initiatives to increase male support
for women in leadership are needed within the communities of the Lake Babine First Nation.

One woman spoke of issues surrounding nepotism within the governance system as a barrier.

Being related to people or other people being related to others so they could not
do their jobslike they should. And being afraid or being warned in a way where
you start to wonder what you say is OK because | always thought business was
business. And relatives are not in business. So that was my negative experience.

Another woman spoke about political battles becoming family battles in which one family will fight
another. This woman congdered this a barrier because she has faced anger from community
members as aresult of governance decisons made by family members. For thiswoman, thiswasa
negative experience that caused her to fear involvement in governance.

Many women fedl support is lacking from men in the community. This grestly influences their
ability to participate successfully in governance. One participant indicated that a council member
does not listen to women. Apparently, there was a time when he did listen but he no longer does.
She gives an example of an elder woman that he used to take guidance from and then goes on to
say that since he has received some education he no longer listens to women. The woman
describes how the elder

talks to him, but the words he does not put into his heart and does not useit.
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Some younger women expressed concern that men were not listening to them because of their
gender and age. The women made recommendations to incorporate youth and women within the
governance system so young women will feel safe and supported in pursuing their goals.

Lack of encouragement also affects women'’ s abilities to advance in leadership roles. One woman
uses her own experience when she considered attaining an education and did not receive support
from men as her example. She stated that the women who were taking the same training did
encourage her, but she did not receive support from the community. This woman believesthisis
one of the main reasons she did not attain the education she wanted.

The main barriers identified by the women were sexism, bureaucracy, lack of education, lack of
support and not being heard. The recommendations ded with these issues and offer solutions. The
following suggestions are policy recommendations — changes the women perceive would help
create amore equa footing for women pursuing roles in administration and governance. Although
the recommendations would help women in governance roles, these suggestions are also part of a
bigger picture the women envision as being beneficial to their First Nation asawhole. The need to
empower women is not divorced from the need to empower the Lake Babine First Nation inits
entirety. Furthermore, many of the women view their recommendations within a national
framework, in which many First Nations and First Nations women could benefit from the
implementation of the following recommendations. In doing o, they affirm the positions taken by
legal scholars Sharon Mclvor (1995) and Teressa Nahanee (1993, 1997).

The participants to this research offered many recommendations for policy changes at al levels of
government. These have been grouped into themes that reflect the holigtic linking of diverse issues
from education through Indian Act reform to changesin internal government structure. Thelir
recommendations are grouped into themes that emerged consistently from their suggestions for
policy change and Indian Act amendments. The 22 recommendations provide a synthesis of their
work and are drawn from the list of changes they see as most significant to the continuing
development of their governing structure.

Education
Education, the government wants them to be educated. The Native people should
hold themto it. They should not just educate people half-ways. They should be
held responsible to educate people until they' re finished. It should not matter
which school they go to. If we want to send our kidsto Christian school, then they
should pay for that too. The people should be able to make decisons about where
they send their kids to school and the government should be held responsible for
that funding. More funding for education. And the government should tell First
Nations what money they send to public schools on the First Nations behalf and
they should knowwhat it is designated for. This should not be done in secret but
it should be public information.

Education was the theme most strongly emphasized by the participants. The women fedl that
education is key to a hedlthy future for women and for the community as awhole. In particular,
they fedl it isimportant for them as women to become more educated because of their strong
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historical roles as leaders and the sense that regaining thet role isimportant to community health.
Education is the way to gain increased leadership among women. Education was also stressed
because of the impact it has on women's ability to participate in contemporary governance
successtully. The political climate is changing, as are the requirements for women to operate
within that climate. Therefore, women are finding that more training is necessary should they wish
to adapt to the political economy.

Education has been a strong value passed down from generation to generation. Some women
mentioned the support and education they received from family members when they were
younger. One woman recalled her father teaching her about college and university.

He used to talk about college and university for us, and | didn’t even understand
what those things meant because we weren’t going to school. We were the kind of
kids that uh, as soon as a White man came along or a fancy boat or a plane
overhead, mom used to hide us under the bed because they didn’t want usto go
to residential school. So we didn’t go to school. But what my dad used to do and |
till remember he used to hang these cardboard things up on thewall and he
would have his carpenters pen...and he used to write some nameslike A,B,C,
1,2,3 and that on and go over it with usand he used to say he didn’t want any of
usto be hard working like he is, he wanted usto go to university and college.

Recommendation 1. Hold community training to redevelop women'’ straditional rolesas
decison makers.

Included in the recommendations for education were suggestions that there be community training
on the Frst Nation's customs.

The membership really has to understand the rules and regulations of our band
custom.

Part of the need for thistype of training centres on women redeveloping therr traditiona roles
within the community. One such recommendation was that educational seminars that teach the
women to reach back into their history to rediscover their roles as decision makers should be
developed. Thisisseenasa

way for women to find their voice and be able to express themselves and be heard
within their communities and families; to help overcome fear of coming forward
with their ideas; to develop self-esteem and to realize that their thoughtsare

important.

The women spoke to the need for traditiona skills training centres within communities. The centres
would encourage women to learn the traditional skills of their ancestors, and would serve asaway
for women to gain support from other women.

The need for revitalization of women’ straditiona rolesis one aspect of alarger program of
decolonization. This, however, isnot asmple process. It requires a concise understanding of the
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impact of colonization and a clear vison for the future. Some of the women involved in this
research indicated that the people of the Lake Babine First Nation need to understand the history
of colonization. One way this information could be disseminated was through a newdetter.

Our people would learn what the meanings of being assmilated and colonized
and learn what needs to be done to be decolonized. Maybe have a paper every
month about what colonization was. Because if you' re going to decolonize
people, they have to know what you' re decolonizing them from.

Specific issues this participant wanted to have examined included the impact of relocation, residential
schools and how parenting has been changed through colonization.

Recommendation 2: INAC should sponsor mentoring programsfor women seeking
leader ship roles.

An additional way of implementing traditional education isto develop government-sponsored
mentor systems that would alow younger women to learn about their historica role from older
women who have lived traditionaly. Such a system would be beneficia in many ways. It would
help restore the roles of eldersin the community, it would build the confidence of young women
and it would encourage youth to learn the traditions.

Recommendation 3: INAC should sponsor adult education programsin all First Nations
communities.

Education needs to be available for al women. This means education must be brought to all five
communities as not al women can leave the community to seek an education. These adult
education centres could operate through contracts with regional colleges and universities. The
development of this type of education system would give women who have limited opportunities
for education the chance to gain education dowly —

afew creditshere and there.

Recommendation 4. Have INAC develop atraining program for elected officers.
The need for education was not limited to those who want to become involved in governance in
the future. It aso included those currently involved.

There' salot of changes being made because of the Corbiere [decison] and I'm
recommending to the Department of Indian Affairsthat they plan and set up a
training program for future elected officers. Because...it's more complicated
than it used to be, because of all the regulations of notifying off-reserve
membership and it’sgoing to be a lot of work. That’s one of my
recommendations.. that Indian Affairs plan an orientation, a training for First
Nations because | knowthere sa lot of elections coming up this year under the
Indian Act and it’ sreally complicated.
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Interpersona skills training was viewed as valuable because
they would know how to relate [ to the] public and deal with angry clients.

To provide an effective foundation for leadership, education and training programs would include
development of interpersona skillsfor chiefs and councillors.

The Lake Babine First Nation has had success in providing life skills courses to many of its members,
and women recommended that this program be made available to their leaders on aregular bass. Life
skillstraining is important to the community because it gives people the opportunity to learn how to
cope with the challenges they face every day. As some of the women indicated, problems associated
with alack of life skills were barriersto their success. Having community members trained on how to
cope with jealousy, anger and resentment, and teaching them equality for the genders would help
generate more opportunities for women.

One younger woman addressed the need for healing for the chief and council. She stated that it is
important for the elected government to be hedled so they are making the right decisions.

They' re making decisonsin the political realm based on their hurts and their
past.

Life kills, training and counsdlling programs were all identified as necessary supports for
improving elected officers governing capacities.

Healing

Community hedling was another area of focus within thiswork. It is an initiative that would involve
the whole community and not just women. However, women and men's concerns would first be
addressed separately to give each gender the safe environment needed for healing. The two groups
would come together for heding initiatives to restore relationships between men and women.
Community hedling isimportant to women's political roles because of the discrimination women
face due to poor gender relations and community health. Dealing with the underlying issues would
help empower the women and put them on amore equa footing with men which, in turn, would
alow them to participate in community governance more easlly.

Recommendation 5: The First Nation elected council establisheswomen’s spacesfor
professonal and peer counsdling.

Some women suggested that the Wellness Centre provide space for women to volunteer timeto
help women who need immediate support. The women would aso like the volunteersto have
accessto training as peer counsdllors. For example, the women called for training community
members to provide marriage counsealling. Thisinitiative is seen as key to preparing women for
leadership roles and for providing support to women who serve as elected leaders.

Implementation of community healing is complex and, to be effective, would require support from
the First Nations and Inuit Health Branch of Health Canada and, for off-reserve resdents, fromthe
provincia education and hedlth authorities.
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The women recommended hedling initiatives be taken for men aswell.

Healing men always think they shouldn’t cry. Men need to have a place to go to
deal with their feelings. So many men have been abused and they don’t know how
to deal withiit.

Chief and Council Mandates
In keeping with their view that education is a priority, the women stressed the need for qualified
leaders whose roles would be clearly defined through both internal and federa policy.

Recommendation 6: Establish qualification sandardsfor chief and council candidates.
Repesatedly, participants stressed the need for elected officers to have specific qualifications before
holding office. These they linked to the need for specific training and education programsto
prepare women for office.

The.. digibility to be a councillor should be looked at. There should be rulesand
there should be minimum qualifications because they’ re making decisions and
they' re making recommendations that have a ot of power and impact on the
community, on people that actually are living day to day.

Another woman indicated the same concern surrounding the qudifications for the chief’ s position.
She believes there should be minimum qudifications and high sandards to be a chief and that the
Nation needs

to look at what their vison and also look at their.. what they love, what they love
the culture for, what their tradition is.

Again, thisillustrates the need for policy to alow the integration of traditional and contemporary
governance.

Recommendation 7: INAC, in consultation with First Nations, establishes clear mandates
for the chief and council with clearly defined rolesand powers.

Thereisno clear divison between the roles of elected and hired personne within INAC policy.
Thisisroutinely raised as a problem by INAC ministers and personnel, as well as by socia
scientigts (e.g., Jackson 1994; Smith 1993) and First Nations scholars (Marule 1984; Monture-
Angus 1999a; Silman 1987). The women felt a clear divison between politics and administration
is needed. At present, Lake Babine councillors work closely with, and can overrule decisions of,
the administration. This close working relationship leaves members uncertain as to the scope of
adminigtrative authority. Thus, the women believed a clear division of powersisimportant

because administration should bein a neutral area, but both arms should know
what the other isdoing.

Other recommendations focussed on the role of the chief and council, and the need to have clear
mandates for those roles. The women would like to see their chief and council governed by a
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mandate ssemming from INAC and supported by the community. They stressed the need to have
these mandates enforced and clarified through a code of ethics.

Any Firgt Nations you really have to start having, you know the leaders have a
code of ethics where you know you look for educated, qualified and experienced
leaders, both in chief and council roles. Otherwise if you don't have all of it or
the mgjority, then.. the band is going to be at a sanddtill.

The mandate should be ratified by the community and the community members should have the
opportunity to read the mandate well in advance.

There were anumber of reasons for the recommendation for this mandate. Women involved in
leadership are seen as role models for younger women. Clearly identifying the roles of the chief
and council would allow female leaders to present themselves as stronger leaders because their
roles would be clearly delineated. Furthermore, the chief and council would be more effective in
dedling with community governance if their role was defined and their responsibilities narrowed.

The tie between the younger and older generations of women was afocus for other recommendations
aswll.

The youth have the major population of the community. You really need to see a
role model, and | found that it was good to see a First Nations woman viewed as
arolemodd in the community.

Recommendation 8: Stagger the election of councillors so not all membersof council are
elected smultaneoudy.

The women in the interviews were asked if they would like to see any changesto the current
electoral system. Some felt eections should be staggered so the governing body would have some
members who had had sufficient time in office to be familiar with the policies and practices of the
Lake Babine First Nation and of INAC.

It should be rotated. Right now, the éection of the chief and council is done every
three yearsand | would like to see the chief be elected one year and then the
council be another year so that thereis consstency.... [ The elections should be
every] four or five years because three yearsis not long enough. Any new leader
[ig] going through a phase of transition, especially with our band. It's so big.

[1]t hasto be three years and more because of the cost of it.... By the time they
can all get along and they can dream together, it’ stime for another election.

One respondent had a different suggestion for dealing with the problem of having al the elected
government members beginning their term at the same time. She suggested thet there be two
councillorsfor every one that there is now. One of the councillors would act asa“floater” so there
is ways someone familiar with the policies holding the portfolio.
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Recommendation 9: Establish campaign regulationsthat would extend the campaign
period and providefor neutrality and fairness.

Asindicated above, triennia elections are times of considerable tenson. In part, this arises from
the manner in which elections are now held. The campaign period istwo weeks, hardly long
enough for candidates to clarify their platform or address community concerns. It is particularly
difficult for candidates to speak with off-reserve members. The tenson of council eectionsis not
unique to Lake Babine. Many First Nations report difficulties and dissatisfaction with election
results. The Minister of Indian and Northern Affairs has identified elections as one area of possible
Indian Act reform.

Although the Lake Babine First Nation does have campaign and electoral procedures, community
members are not always familiar with them, nor do they necessarily find some regulations and
procedures clear and effective. Consequently, some women expressed concern over the way the
campaigns are run.

Two weeksis not enough or three weeksis not enough.

One woman went on to explain that the First Nation istoo large to conduct effective campaignsin
such ashort period of time. With some of the communities being relatively isolated, they do not
have the same access to information when there is an eection. The grand council concept would
be effective in the dissemination of information during elections. This woman explained that
holding electionsin each of the communities would give those communities amore equitable
opportunity to elect agovernment that could meet their needs. This participant also explained:

There are unique communities and so we have different visons.

Holding elections within the communities would ensure that the vision of each community is
represented within the main governing body. With the current campaign being so short, thereisno
real possibility of each community gathering enough information about the candidates to ensure
that their interests are represented. Although extending the campaign period would help aleviate
some of this problem, extended campaigns should be accompanied by fair representation within
the governance system. Many respondents indicated that the smaller communities need additional
council membersto ensure that their voice is heard.

Other issues surrounding campaigns were also addressed.

Inthefirg place, there is no campaign regulation and there should be.... [11]
should be passed by the whole assembly, the whole membership of the Lake
Babine Nation and [there] should be qualified people who run the e ections who
say how the campaign should be run. Right now, it’sjust a competition, which is
foreign to our beliefs asthe Lake Babine Nation.... The way the campaignisrun
right nowis European, and it should be brought back to our culture.

[ P] eople who are counting up the ballots shouldn’t be members. It should be
someone who is neutral.
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Another participant indicated that an outside body should be used to run the elections so they
could be “equal and true.” A third suggestion wasthat there be a

task force established [ within the Nation] to review the electoral syssemand
make recommendations for changes to the membership and get input fromthe
members. To get concrete proceduresin place [and] to make sure that
nomination procedures are set up properly and have our booklet set up

properly too.

Recommendation 10: Amend theIndian Act to include off-reserve membersin nomination
processes and to provide for off-reserve representation.

Women were asked for their thoughts on the current system of nominations and regulations for
serving on the council. Unlessit’sa First Nation operating under the custom provisions of the
Indian Act, aperson hasto reside on the reserve in order to nominate electora candidates. An
individual must aso live on the reserve to serve in the council. One woman indicated that off-
reserve people need to beincluded and that people often move away from the reserve for reasons
that are not their fault. Given that across Canada, more First Nations women than men live off
reserve, thisisacritical gender issue.

Alot of it hasto do with health reasons, education reasons, employment reasons
and they eventually move back to their communities.. the other thing isthe lack
of housing; people can't get houses on reserve so they move off.

Living off reserveis not aways a choice. Thiswas articulated by another woman. Echoing the
arguments of First Nations lega scholar Mary Ellen Turpel, she voiced her concern:

| think that off-reserve people should be able to nominate because... .usually when
you'reliving off reserveit’snot a choice. It's because you' re forced to live off
reserve or because you have no place to stay or you're not able to go home.

One woman indicated that the history of the resdential schools has affected the residency patterns
of the communities. She stated that there are some people who have been exiled from their
homelands because of the resdentia schools. As aresult, she believes some people need
councillors off reserve to help bring people back. However, she believes the councillors should
reside on reserve if the reserve has been established and the people are able to reside there.

Recommendation 11: INAC needsto provide funding for holding off-reserve voting in order
to implement the Corbiere decision.

Inlight of the Corbiere decision, First Nations will have to include off-reserve membersin elections.
This process will be costly. Within the current system, funding is only alocated for those members
that live on reserve. With the changes forthcoming as aresult of the Corbiere decison, funding for
off-reserve voting will become a necessity. In addition, off-reserve members

will have a chance to vote the leadership and their expectation will be that they
[the Nation] will have some kind of servicesfor them.
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The ability to care for off-reserve members was mentioned by another leader.

The Indian Act does not allow for us to take care of our members off reserve and
that'saredriction that | don’t like.

Recommendation 12: Redtrict eligibility for elected chiefsto membersof a First Nation.
The women were asked for their thoughts on the ligibility rules for chief and council. The Indian
Act stipulates that the elected chief can be virtualy anyone; a chief does not have to be a member
of the First Nation or reside on the reserve. The responsesto this question tie in with the women's
responses to having job opportunities go to outsdersrather than keeping them within the
community. The women felt that outsiders do not possess the same qudifications as an ingder,
because they have not experienced what the Nation faces. Outsiders do not have intimate
knowledge of

traditional ways, their language and they would not have the same sense of
history as community memberswould.

There was dso the fear from some women that outsiders would view

First Nations.. .as a big industry where some do not have the human resourcesto
hire their own people to manage programs.

Thisindicates the understanding that those communities that do not possess the human resources
to hire within the Nation may be subject to outsiderstreating their Nation as a business venture
and taking the money outside the community where First Nation members are not able to benefit
from the revenues. Some participants thought it would be acceptable to hire outsde the
community (if there was no one qualified within) aslong as that person was

Firgt Nations [that] knows you and can gain the confidence and respect.
They did not accept the idea of leadership from the outside.

How can you change anything if you don’t know what each day brings?... How
can you change anything without experiencing it?... You can't change the quality
of water if you're not drinking it.... | think that the chief should live on reserve.
How can the chief make changesif the chief doesn’t live on reserve becauseit's
definitely different.

It should be our member because of the fact that our member knows our
heartbesat.... Nobody can change us. The only person that would assist in making
changes on the reserve would be the person. The heartbeat isright there with
them. The blood of the Nation. Not someone else who comesin to try to make a
difference when that person does not know what’ s going on.
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Recommendation 13: Establish employment policiesto enhance women'’s capacity and
opportunitiesfor leadership.

Women established clear links between education, mentoring, employment practices and the need
to develop leadership capacity from within. They linked governance policies to employment
practices that would give First Nation's members a hiring privilege. The concerns over thisissue
are threefold. First, community members who understand the issues more fully should handle
community issues and governance. Second, employment should be raised within the community
by offering jobs to persons from the community before offering them to outsiders. Third, mentors
from within the First Nation would be valuable within these positions as they would encourage
more youth to become educated. Having members hold important positions encourages youth to
establish smilar gods. To be effective, employment policies would require supportive action from
both federa and provincia authorities to ensure women on and off the reserve benefited.

| felt that when you ook at what the Nation needs, you really have to look within
first, before you start looking outside. With the chief and general manager, with
any First Nation, if the Nation has a person that speaks and under stands that
language that is experienced, knowledgeable and educated, you know those are
the three key positions that they should be looking at.

There are many benefitsto such a practice. Firgt, the community benefits by keeping employment
within the community and thus avoiding increased unemployment and al of its socia ramifications.
Second, it encourages the education of community members which, in turn, encourages more
participation in governance. Findly, it encourages the development of role models for younger

people.

Recommendation 14: TheFirst Nation needsto establish fiscal regulationsthat clarify
accountability of the council and administration to membersand providestransparency of
procedures.

Fiscal accountability isamajor issue for First Nations across Canada. First Nations are frequently
criticized in the mediafor fiscal mismanagement. The Assembly of First Nations and other
Aborigina associations fear that mandated changes to the Indian Act vis-a-visfiscal regulations
could be directed toward making First Nations accountable to Canadain such away asto limit
their service to their members through restrictive regulations. Women of Lake Babine share the
concern that present accountability to the genera public undermines effective governance.

One recurring concern was the lack of clarity in fiscal planning and accountability. Some of the
tension between the chief and council and the community arises from misunderstanding the fiscal
responsihilities of the elected council. At present, First Nations governments must balance their
obligations to members with criticisms that they are misusing public funds generated by Canadian
taxpayers.

WE re always worried about the money. It feels like we' re always wanting to do
more but we' re always restricted by the government guidelines and uh,
regrictions asfar asyou know. We re not just free to do what we want with the
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money We get; there' salways conditions, criteria, restrictions. It's hard to move
around.

One woman offered a recommendation on how to respond to thisissue through internally established
fiscd policy.

Head up some policies for spending money and being accountable to the
member ship. Have more input from the members on how we do business because
| think that might be what they’ re complaining about you know.

Women linked criticism of fiscal policiesto the need for a code of ethics for elected officers.

The other thing | would really like to seeis a code of ethics. What kind of leaders
arewe |ooking for? Technology is changing; we'rein a new century. e need
leadersthat are going to be educated, experienced and knowledgeable. Because
now it [takes] pen and paper to be a successful Nation; it can’t be word of mouth
anymore. Every leader hasto have that knowledge and the team work approach
to make First Nations successful.

Although many of the women addressed the issue of mandates or a code of ethics for the chief and
council, some women pointed to the need to implement these within the First Nation’s administration
aswell. The transfer of health and socia programs from the province and Canadawas cited as an
example. A staff member described the challenge of creating new policies to guide the expanding
adminigration. She indicated that a few mistakes made within that process arose from not having
guidelines consistent with traditional values.

[W] efailed to put in guidelines where now everything goes and we should have
put in guidelines.... That.. was positive, and the negative took over because we
forgot to set up guidelines— organizational structure.

Assamblies

Participants fdlt thet, in the past, women had greater opportunity to direct community decision
making. Here, they proposed the implementation of women's assemblies as an innovative way to
restore traditions of women'sleadership and community participation.

Recommendation 15: Establish women’s assemblies empowered to guide the eected council.
The assembly would be empowered to create policy by means of resolutionsthat would be
ratified by a general assembly.

Q: If you could choose the way the Lake Babine Nation is governed, howwould
you do it?

A: I'dfirgt have an assembly. I’ d make sure that an assembly of elderswould
happen. Next I’ d have an assembly of membership and assembly of youths. And
all three combined to have a final big grand assembly where changes can

happen.
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Some women fed afraid to speak up for their beliefs because they have seen other women attacked
for their political stand and for being awoman. Thisfear silences women and discourages them
from participating in leadership roles. The development of the assemblies would assist womenin
overcoming this fear through interaction with other women. Women would also gain support from
each other. Furthermore, women would fedl less threatened if they were operating as part of a
group, rather than trying to effect change as individuals without support.

Women-only assemblies would alow older women to mentor younger women. The assembly
would give women an avenue of communication between the chief and council that they currently
do not have. The assembly could, if desired, also give the women an opportunity to take issues
directly to INAC so their concerns could be directly addressed by INAC officids if needed. Part of
the motivation for this assembly wasto give women the opportunity to participate and be heard in
the community and beyond. One mgjor worry was the feeling that women are not listened to and
that there are no avenues available for women to make themselves heard.

The women also recommended planning meetings to guide the chief and council in setting yearly
agendas. Planning meetings of the proposed assembliesin each community would lead to agenerd
meeting and meetings for youth, elders, women and men. A general planning meeting for the
whole First Nation would follow these community meetings.

There should be more done with the people, a meeting with brain storming would
make the people fed better.

A mandate for the year would be organized from these meetings, which the chief and council would
follow. The chief and council would also be responsible for disseminating the information gained
from the meetings.

Some women aso suggested that community meetings be used more regularly to help inform the
membership on the business of the chief and council, and the administration. However, there are
issues surrounding attendance at these types of meetings. Therefore, the women recommended
changing the atmosphere of the meetings.

Sart with making community meetings fun — community dinner. Begin with
people that already like to volunteer. Have a committee within that group to raise
funds for some events.

The need for fun events was articulated in discussions about social community events, community
gatherings and recreationa activities. One respondent indicated that the late Margaret Patrick used
to put on community events of this nature as part of her role as elected chief.

Assemblies that represent specific interest groups would aso be an avenue for communication
between other community members and the elected council. The suggestions included assemblies
for elders, youth, men and women. Having wide representation through a number of assemblies, in
particular through the hereditary chiefs, reinforces the women's desire to see a governing council
balance traditional governance with contemporary forms of government.
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Traditiond leadership, however, does not aways allow women to be heard. One problem raised
was the fact that women were silenced, or appeared to be silenced, within the bal hats system.
Men do the mgjority of the speaking within the balhats. Although much of what is said by men
may be guided by women, many participants expressed concern that they were unable to speak for
themselves at the balhats. Some participants indicated that women need to learn how to speak for
themsalves and gain confidence before they will be able to spesk in public. A long history of
sllence ssemming from colonization needs to be broken. One way to bresk that Slenceisto give
women the opportunity to express their concerns within a safe environment. Participants felt a
woman's assembly would provide the environment in which community women could gain
confidence and become more involved in their governance.

Some women aso expressed the need to have a men’s assembly to alow men to have an equa
opportunity to express their concerns and issues to INAC and the chief and council. The men's
assembly would operate under the same principles as the women's assembly. However, the
underlying socia and political reasons for holding a men’s assembly differ. The desre for amale
assembly reflects the value the participants place on teamwork and inclusive decision making.

Recommendation 16: INAC needsto provide secure funding to expand women-specific
social services.

Women need a safe environment to discuss their issues, and they need an avenue to communicate
with chief and council. However, women aso need safety from domestic abuse and other socia
Stuations that affect their well-being. 1t will be difficult to empower women to become involved in
governance if they are not safe within their persond lives. Therefore, the First Nation should have
asafe home for women. In addition, there should be a drop-in centre for women so they have a
safe place to go for support and to talk about their problems. Furthermore, the women's safe place
should be funded so their viability would not be threstened by their ability to raise money. The
women aso felt there should be a representative from the chief and council to advocate for the
women's group and the initiatives it putsforth.

Cultural Revitalization
Recommendation 17: Ensurethat all policy changesreflect the need for cultural revitalization.
Throughout the interviews and focus groups, participants stressed the need for cultural revitalization.
In fact, the desire to have policy changes reflect traditional values and responshbilities underlies many
of their policy recommendations. Cultura revitalization was seen to be at the heart of socia change,
whether through hesling, education or politicd initiatives. The need for specific research and cultural
action to initiate cultura revitalization was linked to colonia intrusion into resource and community
management.

No issue in thisregard is more significant than the question of how to manage trap lines. In 1926,
the Government of British Columbia subdivided First Nations traditional landsinto trap lines. The
government registered these resource territories to men and the rights were restricted to patrilineal
inheritance. Thetrap line system violated both matrilineal customary laws of the Lake Babine and
other First Nations, and the rights and obligations of hereditary chiefs. Because the two lega
systems have not yet been reconciled, trap line management is central to al resource and territorial
issues.
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Therefore, women asserted the need for historica research and documentation of resource
management, particularly the history of trap line ownership, asthis affects relationships between
hereditary chiefs, the rest of the community and other levels of government. Trap linessgnify, ina
particularly harsh manner, the patriarchal legacy of coloniadism, for through this system women
were disqudified from their traditional roles and rights. Through historical research women seek
to shape governing practices that will reflect their traditional rights and obligations and give them a
direct voice in resource management. As one woman stated, once the history of the trap lines has
been documented,

the members should ratify policies on howthe trap lines should be run and how it
will be run now.

Elders and hereditary chiefs stressed the need for a council and administration empowered to
develop policies grounded in customary laws. Their primary concern was to strengthen extended
families. The women felt that the socia services policies the Lake Babine First Nation now follows
are not conducive to their culture. They explained that it would be more beneficial to develop
policies specific to the Nation so families would not be separated from each other. Customary
family practices are one areathat should be revitalized so the hedlth of the community can be
improved. They identified child apprehension by outside authorities as the most detrimentd to
community heslth.

In the past, grandparents routinely adopted grandchildren. When grandparents adopted young
children they were assisted by the extended family. Current socia and economic relations have
disrupted this practice, and grandparents are no longer able to raise young children as readily as
they would like. Expansion of homemaker servicesto elders who warnt to take care of their
grandchildren would remedy this problem. Strong extended families would enhance women's
relationships in the community and offer young women a more secure environment, thus
enhancing therr ability to become leaders.

To improve the lives of children now apprehended, and to sustain their ties to the traditiona culture,
elders and hereditary chiefswould like to see the development of a support group for children who
have been apprehended. The elders and hereditary chiefswould like to have meetings with the
provincia Ministry of Socia Services to discuss First Nations children who have been taken from
their parents and to discuss plans to keep First Nations children with their extended family.

Recommendation 18: Ensurethe courtsrecognize thetraditional authority of hereditary
chiefsas central to judicial judgments.

Although the Canadian justice system now recognizes the benefit of accommodating traditional laws,
the women desired clearer mandates for their hereditary chiefs. Many suggestions centred on the need
to have many different traditional practices recognized within the governance system and mandated
through the policies of INAC and the chief and council. These would include greater involvement of
hereditary chiefs and eldersin the courts and in policing actions. Their concerns move beyond the
current policy of the Canadian Department of Justice respecting circle sentencing. Emma LaRocque
(1997) and Teressa Nahanee (1993) have criticized circle sentencing for disregarding the safety of
women and children, particularly in small communities. Circle sentencing alows considerable court
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discretion in determining community input; the elders and hereditary chiefs suggest that First Nations
develop clearer policy initiatives grounded in traditiona authority. They aso cdl for greater
recognition of the hereditary chiefs authority by the courts.

Communication

For First Nations women to gain leadership roles and to provide effective leadership, their
communities must be well informed of INAC policy and itsimpact on their lives. The need for
clear communication underlies the above recommendations respecting education policy and
government restructuring.

Recommendation 19: INAC should provide community memberswith easly understood
explanations of the Indian Act, which would include clear communication of changesto the
Act and to policy.

When they go to meetings and when they come back, they do not put up meetings

and do not say: “ Thishas changed. Thisishowit isnow.” They do not tell us.

Those that are our councillorsdo not say: "Thisis howit changed and thisis

what is talked about. What do you think?"

More community meetings [ are needed] to help clear things up.

The need for increased communication between the chief and council and community members
regarding the Indian Act and other policies was discussed within different contexts. The breakdown
of communication between the different levels of government and community membersisa
substantia concern for the women. Many participants indicated that the lack of communication is
an underlying cause of the lack of education of community members on INAC policy aswell as
interna policy. One woman stated that she would like a

booklet on the whole Indian Act and what our rights are.

The same woman expressed concern that sheis unclear about issues surrounding Lake Babine First
Nation politics and policies as well as the politics and legal issues of neighbouring communities. This
knowledge is critical to women's capacity to be effective leaders.

One participant indicated there should always be councillors available at the administration offices.
She stated that there should be

one councillor at the office at all timesfor people to see about their frustrations.
This person can report to the chief and council so that someoneislistening at all
times.

Some participants spoke of the confusion and resentment community members have toward the
chief and council as aresult of not understanding how business is conducted.

Alot of it isthe mistrust of people thinking always that we' re abusing them and
that we're just helping our own relatives, and that we' re playing favouritism and
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just taking care of ourselves and a lot of allegations you know against the council
asawhole.

The solution was seen as lying in developing communication papers that are accessible to community
members. One participant indicated a need to inform community members of the meetings that need
to be confidentia. For example, this participant spoke of the need to hold meetings about personnel
issues, wage discussions, persona complaints and community members in confidential settings. The
woman spoke of the view within the community that meetings held behind closed doors indicate that
the chief and council are “up to something.” Outlining which meetings are public and which need to
remain private within acommunication publication would help aleviate some concerns. In addition,
thiswould serve to educate community members on INAC policy, and chief and council policy.
When another participant was asked what she thought should be done to help people gain a better
understanding of the policies and procedures she replied:

Wel| they should writein English firdt. | tried to read it and | couldn’t make sense
of it...it' snot written for the layperson.

A communication paper thet is accessible to First Nations people would assist them in understanding
their governance. As one participant explained:

We d knowwhat our rights[are]. Hereisan Indian Act that governsusand it's
50 hard to understand that it’ sfrustrating. | think [thiswould] work.. [for] some
other Nations[that] may be caught in the loopholes or in the definitions because
it'snot defined well enough.

There would be further benefits to having an accessible Indian Act. As one woman articulated:

Nobody ever asked us. So very little...are[we] consulted with when changes are
being made.

Although the issue of consultation regarding changes to the Indian Act may remain a problem, the
communication papers would alow the people to remain aware of the changesto the Indian Act
asthey occur.

Similarly, the women aso suggested that INAC, and the chief and council develop a paper that
explains the roles of the chief and council as well as the reasons behind specific activities, such as
the need for closed-door meetings.

Government Structure

Recommendation 20: Make provison in the Indian Act for First Nations governmentsthat
formalize postions of oppostion and expressions of dissent.

Many of the above recommendations speak to specific desires of Lake Babine women for changing
internal government structures. However, they reflect the need for aflexible Indian Act that would
provide for governing structures built on the specific traditions and desires of each First Nation.
Directly and indirectly, the women's concerns and proposed policy developments also address
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widely held concernsthat First Nations governments are subject to “familialism,” factionalism and
poor accountability. Therefore, the participants views on Lake Babine government structure have
implications for INAC policy.

One such suggestion was to run the elections more smilarly to a party syslemin which an
opposition would become part of the governance system.

I think whoever doesn’t make it to be chief that ran in the election should be the
opposition.... | don't know | heard one of my favourite characters[who runsa
large nation-wide organization] ...[ explain that] each centre will have a difficult
person, that keeps everybody in line and sort of on their toes. And | think if we
had opposition leadersthat certainly would help. That way people wouldn’t
...accuse us of abusing our money and then to keep a government that would be
transparent.

Although some women focussed on the party system because it would generate an opposition,
others perceived the party system as away to develop ateamwork gpproach. These women
envison a syssem where individuals are united by their visons and goals, and can work together
to attain those goals. The party systemis aso perceived as away to avoid the adjustment period
when anew chief and council have been elected. Some women would like to see the teamwork
approach guided by basic principles: the need to treat others as you would be treated, learning to
pray together, learning to respect one another and learning to work together. In short, the women
would like to see policies that would creste more unity for their First Nation.

Recommendation 21: Let First Nations governments, in consultation with their members,
drivethe change processfor thelndian Act.

The scale of First Nations governments has aso been widdly criticized. In aworld of large
government and globalization, small First Nations governments are viewed as ineffective and
unduly costly. However, the Lake Babine women argue the opposite. They desire asmdl, more
intimate, governing structure that remains close to community members. Although women have
yet to attain equdlity within their eected council, like First Nations women elsewhere, they are
more likely to hold office locally than in larger representative associations. Thus, the women
sought a balance between the need for autonomous community governments and the desire for
strong unity among their five communities.

One suggestion was to implement the grand council concept developed by Joseph Michell of the
Lake Babine Treaty and Sdlf-Government Office. Many of the women also wanted to seethe
grand council concept put into practice within their Nation because it is so0 large and has five
communities.

Each community could enjoy their own autonomy, with all the proper systemsin
place. Then have a grand chief.

Having representatives from each community and a body that oversees al the smdler councils gives
the communities autonomy and the resources to be salf-sufficient.



103

Our Nation istoo big. We have five communities. One thing is they were saying
that they go under Joe Michell’ sgrand council concept and another thing is Bill
Montour’ stribal council concept. Thisall involves dividing the band up but in a
nicer way. So that each community looks after their own affairs but are il
under an umbrella of atribal council or somebody |ooking after the whole of the
Nation.

Some women indicated that each of the five communities needs to have its own chief and council
in order to be governed effectively. The Nation has outgrown the current governing system.

Because thisiswhat the people have been wishing for and recommending since
1980. They want to take over their own government, their own services, programs
in each of the communities. | believe that thisis the ansier to our Nation, because
We' ve outgrown and I’ ve been saying that we're ill in 1960s structure. When
Margaret Patrick was chief [in the 1970s] she only had a population of 800 at
that time but now our population is so big and we're still under the same Structure.
S0 it’ s not meeting the needs.

Another participant indicated that the council needs to be representative of the populations of the
communities.

| think that representation has to do with the size of the communities.... It's
always been hard to determine who's fromwhere. Once that’ s determined, then
maybe ratios can be[aswell].

The sze of the council should come according to the needs of the grass-roots
people. Where there are activities, such as accessto medical, accessto RCMP,
access to everything that they could think of. The council department should be a
little lower, whereasin the grassroots, the isolated communities, there should be
more councillors because there are more problems This concept would allow
each of the five communities to experience more autonomy in its governance.

However, current INAC policieslimit the ability of the Lake Babine government to act on this
proposition. Policy dictates that First Nations must have at least 2,000 membersto reorganize into
tribal councils. Policy aso limits the governing options of communities with very few members.
Therefore, INAC policies need to be more flexible to alow individua First Nationsto develop
appropriate governing structures that can unite small and distanced communities under larger co-
ordinating councils. Without provisons for governing structures that are open to women's
participation, First Nations women will continue to be disadvantaged in their leadership aspirations.
Furthermore, without access to elected positionsin their communities, women cannot participate in
such umbrella associations as the AFN.

Across Canada, First Nations women have expressed concerns over the powers of saif-
government in their communities. Lake Babine women have smilar concerns respecting their
ability to participate in elected government and to shape internal policiesin the best interests of all
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women in their community. Thus, when they call for an Indian Act driven by First Nations, they
assert their right to be part of that process. This emergesin their concern that broad education and
training programs be built into governing provisions. In the words of one woman, anew Act

would have to be Firgt Nations driven. Right now, many of the leaders are saying
to throw it out and have First Nationsinitiate their own, you know the way they
want to govern themselves.

When women were asked about their ideal system of governance, they indicated that they desire
equitable representation in elected government and a recongtitution of their traditiona roles.

I would like to see a fair gender representation, both male and female and also to
really start including the young people on the leadership because eventually

they' re going to have to start learning the system, and then an elder to provide
wisdom and guidance. Because we always need an elder and that’ s one of the
thingsthat | fed that | was successful asa leader because | always had [an

elder] there with me to counsal me, to provide advice...that' swhat I’ d like to see
both the youth...an elder and fair representation of men and women in leadership
roles.

Another participant articulated some of the same goals.

| think that | would try and have a ratio of men and women. Have more women
and have some representation of hereditary chiefs.... Like right now there' sonly
three women on the council, there’ s 10 [in total] but there' sonly threethat are
women.... You know | would have more women and more hereditary chiefs and
elect one elder that will St on the council and dlect a youth. A youth
representative on the council.

Although a few women saw the solution to the imbalance between men and women on the council
as being a mandated gender ratio, not all the participants viewed this as a viable solution. One
woman indicated that

we need to change that, through teaching our people or bringing information.
There' salot of power in teaching our people.

And change comes with a different generation and we haven't reached that
generation where the people that have learned about equality have taken power.

Another respondent indicated that the gender ratio should reflect the traditional governance system.

It should be set up like our traditional government, it should be equal.
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Recognition

Recommendation 22: To prepare more women for leader ship roles, formal recognition of
women’ straditional rolesand women'’s current achievement is needed.

L ake Bahine election records show that since 1951, when the federa government first admitted First
Nations women into the electora system, only three women have been elected chief of the Lake
Babine First Nation. Margaret Patrick held this office in the early 1970s. It was nearly two decades
before a second woman, Emma Palmantier (formerly Williams), became chief. She has been followed
by Betty Petrick, who currently holds this office. Many women fedl the accomplishments of Margaret
Patrick have not been recognized as they should have been. For example, following her death the
Nation honoured Margaret Patrick by naming the community hall in her memory. This recognition of
womenisrare. Individual acts that recognize achievements in the past do not provide younger
women with a full understanding of what women are achieving today.

The participants identified this lack of recognition as one barrier to women's leadership. Many
suggestions for creating a more positive climate for women centred on recognizing the
accomplishments of women within the community. The women expressed the importance of
having these accomplishments recognized to encourage upcoming generations of leaders.

When women make contributions to Indian initiatives like [ Margaret
Patrick] ...they' re not recognized for it. Like after they die, they're[the
community] running around trying to make a list of all of the stuff that they
accomplished. To me that’ stoo late, when they' re alive they should be
[recognized] ...I want to see more ladies recognized for the work that they
have done.

One suggestion was to build a hall of fame in each community where members could be recognized
for different achievements for everything from education to parenthood. For each category, aman
and awoman would be chosen each year, and their names added to the hall of fame.

In sum, women of the Lake Babine First Nation view changesto federa and internal policies as
links in achain of complex relations that shape their lives, at times inhibiting and at times enhancing
their opportunities for leadership. Their understanding of what is needed to effect meaningful
changeto INAC policy isrooted in strongly asserted values of honour and appreciation for the full
range of women's achievements.

Gender digparity in community government is not, nor can it be, ameatter of policiesthat evolve
without consideration for women'’s social, economic and cultura concerns. Thus, when they look
forward to having more women leading their community, they recognize that first the community
must recognize the work women do on al fronts — work that links the public and private spheres
through women's domestic leadership as well as through traditional and contemporary
government structures and processes.



5. FUTURE DIRECTIONS: A VISION FOR THE LAKE BABINE FIRST NATION

L ake Bahine women envision afuture that will provide new flexibility to their governing structures.
From their diverse and heartfelt recommendations for policy changes, this vison emerges as one
that reflects a balance between sound, autonomous empowerment of women in community
governance linked with strength as a unified nation. Women look to their own traditions and to
other levels of government for models when contemplating change. They link consultation on
changing the Indian Act to their own needs as women of the Lake Babine First Nation and to the
needs of all First Nations women. Consultation between INAC and First Nations women on the
women'stermsisaclear priority.

I think we as First Nations women across Canada should have a gathering and
everyone of us should make a speech or a position paper to make that change.
We cannot change our culturein Canada; we don’t make changes one or two.
I’ susually a group and a team.

The women of the Lake Babine First Nation have not asked that INAC be dismantled or the Indian
Act abandoned. Rather, they see a clear role for the federa government to work with First Nations
in establishing sound foundations for local governance. They envison amore co-operative response
from INAC. They foresee INAC acting on behdlf of First Nationsto strengthen First Nations
governments by legidating flexible but accountable policies. They share many concerns of the
genera public and of First Nations scholars respecting the desire for new governing mandates,
codes of ethics and fiscal policiesthat can better serve First Nations. They do not share, however,
public perceptions that First Nations governments fail in their accountability to the genera public,
but stress the need for transparent relations between elected councils and their First Nation.

Women living in their homelands also recognize the need for expanding First Nations jurisdictions
to off-reserve women both through greater participation in council elections, accessto their First
Nations services and through direct representation.

Underlying the recommendations for Indian Act amendments and federa policy changesis clear
recognition that the supportive policies must be implemented in the areas of education and training,
socid services specific to women's needs and communication. Only with this supportive social
change will changesin local government structure enhance the position of women in local
government.

The policy directions they recommend form a complex web of innovative changes that would
honour their traditions. Many of the participants in this research envision the future of Lake Babine
governance as involving the grand council concept. A grand council would ensure representation,
services and funding for al the communities. Some women see a party system of governance as
beneficid. Thiswould alow people to work together and to begin to work toward their gods at the
onset of thelr term, instead of having to wait to understand each other before being able to work
toward their goas.
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Changesto loca structure, however, are grounded in an understanding of other levels of
government. One woman explained that the party system could follow the implementation of the
grand council.

Oncewe have all of these different communities with their own chiefs...and we
have thislargetribal council. Then we should take a look at something like this
and run it like...our provincial government and our federal government because |
think it works. They are not perfect, but they’ re united.

For thefirst year after the chief and council have been elected, they are just learning about each
other. Thiswoman'svision for the futureisto have

parties so that when the chief getsin [they can] count on everybody that’sin that
[party] to run.... everything in unity.. .because everybody hastheir vison....
Wouldn't it be nice to have a party where they think with one mind and have a
vison and let people know exactly where they are going and that’ s how a person
could vote.

Aswe have seen, some of the main components of the women's vison for the Lake Babine First
Nation include ethical standards, educationa standards, knowledge, experience, transparency and
accountability for the leaders.

If we could change that system, maybe those people that we' re losing every day
will be saved. And maybe those peopl e that moved off reserve because of the
inequalitieswill come back.

One mgjor vison of the women involves a governing system that incorporates traditional values.
A former administrator explained the lack of change.

They go according to Indian Affairsinstead of our traditional government
system and when they [ operate] according to Indian Affairsit becomeslike
[an] Indian Affairs operation so there is no change. But if they go according to
our traditional system, change would happen because all the elders, the
members and the youth would be involved because that’ s how our traditional
governing systemis.

Part of the call to merge traditional and contemporary governance stems from the need to reinstate
women' s roles within governance. One woman describes the current trend in governance and
compares that to the traditional way of governing.

It's men today, where in our elders timeswe [women] were considered as
spokespeople because we' re a matrilineal Nation.



APPENDIX A: THE RESEARCH PROJECT
First Nations Women and Governance: A Study of Custom and Innovation among L ake
Babine Nation Women
The Lake Babine Nation chief and council have approved this research project.
Proposed Research Project
To find out how Lake Babine Nation women participate in community leadership outside of the

electoral governance system.

To find out which traditional and contemporary values direct the Lake Babine Nation women
leadersin their choice of leadership roles.

To reved policy recommendations about the forms of governance and the Indian Act from Lake
Babine Nation women.

How Research IsBeing Done
The researchers will conduct interviews with Lake Babine Nation women who have participated in
governance.

The researchers will conduct focus groups with Lake Babine Nation women elders, hereditary
chiefs and with women who have occupied administrative positions.

The information gathered from the interviews and focus groups will be compiled and analyzed for
common themes expressed by the women. These themes will then be used to develop policy
recommendations for the researchers to submit to Status of Women Canada.

Research Report
The research report will be submitted to Status of Women Canada. The research report will cover:

The methods and purpose of the project.
What we have learned from the women of the Lake Babine Nation.
The women' s recommendations for changes in policy and practice.

Copieswill be made available to the Lake Babine Nation, the hereditary chiefs and the women
who participated.

TimeLine of Research
The interviews and focus groups will be conducted throughout June.

The information will be analyzed throughout June.
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The rough draft of the report will be submitted to Status of Women Canada during the middle of
duly.

The find report will be published in November 2001 by Status of Women Canada. Copyright for
future publications will be held by the Lake Babine Nation.

Who to Contact
If you have any comments or concerns you may contact:

Jo-Anne Fiske
Evelyn George



APPENDIX B: CONSENT FORM

First Nations Women and Governance: A Study of Custom and Innovation among the
L ake Babine Nation Women

| agreeto participate in an interview and/or focus group about the Lake Babine Nation women's
participation in their community governance.

| will participate in the interview and/or focus group under the following conditions:

I will allow theinterview and/or focus group to be audio and/or video recorded. | understand that
theinterview is being taped so that nothing is missed and so my words are not changed or
misunderstood. | can turn off the recorder any time during the interview.

| do not have to participate in this research and | can leave the interview and/or focus group at any
time.

| agreeto alow Jo-Anne Fiske, Evelyn George and Melonie Newell to use the information from
the interview in the research project, report and publication. However, | understand that my
privacy and confidentiality will be protected by disguising names and any other identifying
information.

When the project is completed, | wish the tape of my interview and/or focus group to be:

Returned to me (Initid here)

Held by the researchers (Initid here)

Passed on to the treaty office. Any use of my tapes by the treaty office will”
be with my permission only. (Initial here)

Signature:

Date:

Signature of witness. Date:




APPENDIX C: LETTERSOF INVITATION

Hereditary Chiefs

L ake Babine Nation Women and Governance
A Research Project

June 4, 2001
Dear

Y ou areinvited to participate in the Lake Babine Nation Women and Governance project by
attending awomen' s focus group of elders and hereditary chiefs, to be held at the Lake Babine
Nation administration office on June 19th a 9 am.

Purpose of the Research:
To find out how Lake Babine Nation women participate in community leadership outside of the
electoral governance system.

To find out which traditiona and contemporary values direct the Lake Babine Nation women
leadersin their choice of leadership roles.

To reved policy recommendations about the forms of governance and the Indian Act from Lake
Babine Nation women.

This research is being sponsored by Status of Women Canada with the support of the Lake Babine
Nation's Treaty and Self-Government Office. Lunch and refreshments will be provided to those
who attend.

Sincerely,

Evelyn George
Researcher
Lake Bahine Nation Women and Governance Project
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Adminigration

L ake Babine Nation Women and Governance
A Research Project

June 4, 2001
Dear

Y ou areinvited to participate in the Lake Babine Nation Women and Governance project by
attending awomen’' s focus group of past and present administrators and council members. The
focus group isto be held at the Lake Babine Nation administration office on June 18th at 9 am.

Purpose of the Research:
To find out how Lake Babine Nation women participate in community leadership outside of the
electoral governance system.

To find out which traditional and contemporary values direct the Lake Babine Nation women
leadersin their choice of leadership roles.

To reved policy recommendations about the forms of governance and the Indian Act from Lake
Babine Nation women.

This research is being sponsored by Status of Women Canada with the support of the Lake Babine
Nation's Treaty and Self-Government Office. Lunch and refreshments will be provided to those
who attend.

Sincerely,

Evelyn George
Researcher
Lake Bahine Nation Women and Governance Project



BIBLIOGRAPHY

Alfred, Taiaiake. 1999. Peace Power Righteousness. An Indigenous Manifesto. New Y ork:
Oxford University Press.

Asch, Michedl. (ed.). 1997. Aboriginal and Treaty Rightsin Canada: Essays on Law, Equality
and Respect for Difference. Vancouver: UBC Press.

Badtien, Betty. 1996. “Voicesthrough Time.” In Women of the First Nations: Power, Wisdom
and Srength. Edited by Christine Miller and Petricia Chuchryk. Winnipeg, University of
Manitoba Press.

Boldt, Menno, Leroy Little Bear and Anthony Long. 1986. “Indian-Provincia Government
Relationships.” Lethbridge: The University of Lethbridge Printing Services.

Benoit, Cecilia. 2001. “Marginalized Voices from the Downtown Eastside: Aborigina \WWomen
Speak About Their Hedlth Experiences.” Toronto: Y ork University Press.

Browne, Annette J. and Jo-Anne Fiske. 2001. “Frst Nation's Women's Encounters with
Mainstream Health Care Services.” Western Journal of Nursing Research. 23 (2): 126-147.

Cairns, Alan C. 2000. Citizens Plus. Aboriginal People and the Canadian State. Vancouver:
UBC Press.

Fiske, Jo-Anne. 1999. “The Womb Isto the Nation as the Heart Isto the Body: Ethnopolitical
Discourses of the Canadian Indigenous Women's Movement.” Feminism, Palitical Economy
and the Sate: Contested Terrain. Edited by Pat Armstrong and M. Petricia Conndlly.
Toronto: Canadian Scholars Press, pp. 293-325.

. 1995, “Political Status of Native Indian Women: Contradictory Implications of Canadian
State Policy.” American Indian Culture and Research Journal. 19 (2): 1-30.

Fiske, Jo-Anne and Rose Johnny. 1995. “The Nedut’ en Family: Y esterday and Today.” The
Canadian Family: A Reader. Edited by Marion Lynn. Toronto: Nelson.

Fiske, Jo-Anne and Betty Patrick. 2000. Cis Dideen Kat: The Way of the Lake Babine Nation.
Vancouver: UBC Press,

Fiske, Jo-Anne, Nancy James and Betty Patrick. 1996. “Training with a Difference: A Comment
on the Lake Babine Nation's Training Program.” Memories and Visons. Celebrating 20
Years of Feminist Research with CRIAW/ICREF 1976-1996, voix Feministes Feminist
Voices. Edited by Linda Clippindale. Ottawa: CRIAW.



114

Flanagan, Tom. 2000. First Nations? Second Thoughts. Montréa: McGill-Queen’s University
Press.

Green, Joyce. 1993 “Condtitutiondlizing the Patriarchy: Aborigina Women and Aboriginal
Government.” Condtitutional Forum. 4.4: 110-120.

Guerrero, Marie Anna Jaimes. 1997. “Civil Rights Versus Sovereignty: Native American Women
in Lifeand Land Struggles.” In Feminist Geneal ogies, Colonial Legacies, Democratic
Futures. Edited by M. Jacqui Alexander and Chandra Tlapade Mohanty. New Y ork:
Routledge, pp. 101-117.

Hungry Wolf, Beverly. 1996. “Lifein Harmony with Nature.” In Women of the First Nations:
Power, Wisdom, and Strength. Edited by Christine Miller and Petricia Chuchryk. Winnipeg:
University of Manitoba Press, pp. 76-81.

Jackson, Margaret A. 1994. “Aborigina Women and Self-Government.” In Aboriginal Self-
Government in Canada. Edited by John Hylton. Saskatoon: Purich, pp. 180-198.

Johnson, Shelley. 2000. “Reclaiming Their Places. Seven Women Chiefs of Northern B.C.”
Unpublished MA thesis, University of Northern British Columbia.

Johnston, Darlene M. 1989. “Native Rights as Collective Rights. A Question of Group Self-
Preservation.” Canadian Journal of Law and Jurisprudence. 2(1): 19-34.

Krosenbrink-Gelissen, Lilianne Ernestine. 1991. Sexual Equality asan Aboriginal Right. Fort
Lauderdale: Verlag Breitenbach Publishers.

LaRocque, Emma. 1996. “The Colonization of a Native Woman Scholar.” In Women of the First
Nations: Power, Wisdom, and Strength. Edited by Christine Miller and Peatricia Chuchryk.
Winnipeg: University of Manitoba Press, pp. 11-18.

. 1997. “Re-examining Culturaly Appropriate Modelsin Crimina Justice.” In Aboriginal
Treaty Rightsin Canada. Edited by Michael Asch. Vancouver: UBC Press.

Little Bear, Leroy, Menno Boldt and Anthony Long (eds). 1984. Pathways to Salf-Determination:
Canadian Indians and the Canadian Sate. Toronto: University of Toronto Press.

Marucci, Georgina Elizabeth. 2000. “Lake Babine Women's Rites of Passage: An Archaeological
Inquiry.” Unpublished MA thess, University of Northern British Columbia

Marule, Marie Smdlface. 1984. “Traditiond Indian Government: Of the People, By the People,
For the People.” In Pathways to SEf-Determination: Canadian Indians and the Canadian
Sate. Edited by Leroy Little Bear, Menno Boldt and Anthony Long. Toronto: University of
Toronto Press, pp. 36-45.



115

Mclvor, Sharon D. 1995. “Aboriginal Women's Rights as ‘ Existing Rights'.” Canadian WWoman
Sudies. 15 (2 &3): 34-38.

Monture-Angus, Patricia. 1995. Thunder in My Soul: A Mohawk Woman Speaks. Halifax:
Fernwood Publishing.

. 1999a. Journeying Forward: Dreaming First Nations |ndependence. Halifax:
Fernwood Publishing.

. 1999b. “Standing Againgt Canadian Law: Naming Omissions of Race, Culture and
Gender.” In Locating Law. Race/ClassGender Connections. Edited by Elizabeth Comak.
Halifax: Fernwood Publishing, pp. 76-97.

Nahanee, Teressa. 1993. “Dancing with a Gorilla: Aborigina Women, Justice and the Charter.”
Aboriginal Peoples and the Justice System: Report of the National Round Table on
Aboriginal Justice Issues. Ottawa: Minister of Supply and Services for the Roya Commission
on Aboriginal People, pp. 359-382.

. 1997. “Indian Women, Sex Equality and the Charter,” In Women and the Canadian
Sate. Edited by Caroline Andrew and Sandra Rodgers. Montréa: McGill-Queen’s University
Press. pp. 89-103.

Phillip, Stewart. 2001. “Political warfare spawned by financia squeeze.” Windspeaker. 19(4): 2.

Russdll, Dan. 2000. A People’s Dream: Aboriginal Sef-Government in Canada. Vancouver:
UBC Press.

Rutman, Deborah, Marilyn Callahan, Audrey Lundquist, Suzanne Jackson and Barbara Field.
2000. Substance Use and Pregnancy: Conceiving Women in the Policy-Making Process.
Ottawa: Status of Women Canada.

Ryan, Joan. et d. 1993. Final Report: Traditional Dene Justice Project. Report Submitted to Lac
LaMartre Band Council, Dene Cultura Ingtitute, Arctic Institute of North America.

Sawridge Band v. Canada. 1995. Canadian Native Law Reporter. 4: 121-230.

Silman, Janet. 1987. Enough is Enough: Aboriginal Women Speak Out. Toronto: The Women's
Press.

Sinclair, Angela. 1997. *“Changes and Impactsto Aborigina Uses on the Landscape: Forest Change
and the Lake Babine Nation.” Unpublished MA thess, University of Northern British Columbia

Smith, Dan. 1993. The Seventh Fire: The Sruggle for Aboriginal Government. Toronto: Key
Porter Books Limited.



116

Smith, Linda Tuhiwai. 1999. Decolonizing Methodologies. Research and Indigenous Peoples.
Dunedun: University of Otago Press.

Smith, Mdvin. 1995. Our Home or Native Land? Victoria: Crown Western.

Turpdl, Mary Ellen. 1989. “Aboriginal Peoples and the Canadian Charter of Rights and Freedoms:
Contradictions and Challenges.” Canadian Woman Sudies. 10 (2&3): 149-157.

. 1991. “Home/Land.” Canadian Journal of Family Law. 10(1): 17-40.

. 1993. “Patriarchy and Paternalism: The Legacy of the Canadian State for First Nations
Women.” Canadian Journal of Women and the Law. 6: 174-192.




First Nations Gover nance, the I ndian Act
and
Women’'s Equality Rights

Wendy Cornet



ABSTRACT

The author examines the history and rationale for the section 67 exemption of Indian Act
matters from the Canadian Human Rights Act in the context of First Nations women’s
equality interests in governance. The multifaceted nature of First Nations women’s equality
interests in governance issues under the Indian Act is identified — gender, race, nationality,
residence, family status and marital status. Barriersto the full realization of First Nations
women’s equality rights are examined, particularly issues relating to the Indian status and
the band membership entitlement system, and decision making by Indian Act band councils
that reflects the arbitrary legal distinctions made in the Act. Both factors have had a
particularly negative impact on the equality rights of First Nations women reinstated under
the 1985 amendments to the Indian Act. The author concludes that the original rationale for
the section 67 exemption is no longer valid. Recommendations are made for a consultation
process with First Nations to examine this issue and to encourage dialogue within the First
Nations community regarding First Nations' perspectives on human rightsin a manner that
would advance the equality rights interests of First Nations women.
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EXECUTIVE SUMMARY

The author examines the history and rationale of section 67 of the Canadian Human Rights
Act which exempts, from review, alarge body of Indian Act matters, and how this
exemption affects First Nations women'’s equality interests in governance. The multifaceted
nature of First Nations women’s equality interests in governance issues under the Indian Act
isidentified — gender, race, nationality, residence, family status and marital status. Barriers
to the full realization of First Nations women’s equality rights are examined, particularly
Canadian Charter of Rights and Freedoms issues regarding the Indian status and the band
membership entitlement system; discriminatory decision making by some Indian Act band
councils based on arbitrary legal distinctions made in the Act; and the lack of funding
support for structured dialogue with, and in, First Nations communities on human rights
issues. The paper concludes that First Nations women are in need of human rights
protections in key areas addressed by the Canadian Human Rights Act, such as employment
and provision of services. The author agrees with other observers that the original rationale
for the section 67 exemption is no longer valid, and the section 67 exemption has produced
anomalous and inconsistent results in terms of subject matters considered to fall within the
exemption and those that do not.

There are several significant constitutional and policy issues to consider in deciding whether
or how to remove or amend the exemption. For example, there are unresolved issues
respecting the meaning and application of section 25 of the Canadian Charter of Rights and
Freedomsto First Nations governments. In addition, the creation of numerous arbitrary legal
categories of “Indians’ under the Indian Act and a lack of resources to meet the basic needs
of al members encourage some Indian Act band councils to make discriminatory decisions
negatively affecting the equality interests of First Nations women and their children. It
would be inconsistent to remove the section 67 exemption and require band councils to
comply fully with the Canadian Human Rights Act, while ignoring the larger equality issues
embedded in the Indian Act itself.

While Charter protections for First Nations women’s gender equality rights are quite strong,
First Nations women require more accessible human rights protections for the full range of
their equality rightsinterests with respect to the decisions and actions of First Nations
governments.

In regard to customary law issues, international experience suggests that one prerequisite for
reconciling human rights values with Indigenous traditional valuesis an understanding by
the legal system that culture is dynamic and changing. Unfortunately, the Supreme Court of
Canada appears to have set up a dichotomy between Aboriginal peoples’ rights and
universal human rights.

The equality rightsinterests of First Nations women in governance include:

» equal rights and opportunities to participate in governance structures as leaders, staff,
electors and citizens,
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egual rights and opportunities to participate in governance processes (el ections,
referendums, ratification votes, etc.);

substantive and procedural equality in acts and decisions taken by First Nations
governments affecting the rights and interests of First Nations women (e.g., equal access
to programs, services and resources administered or controlled by First Nations
governments, and equality before, and under laws passed by First Nations governments);
and

substantive and procedural equality in acts and decisions taken by the federal government
under the Indian Act.

The following recommendations are made.

1.

First Nations and Canada should include, in any governance reforms either under the
Indian Act or in separate legisation, a clause addressing the rights of First Nations
women to participate in First Nations governance as equals.

Carry out community-level work through the First Nations Governance I nstitute to
articulate First Nations perspectives on human rights and gender equality issues,
determine what needs to be done to address these issues in self-government or
governance reforms and consider the future of the section 67 exemption. Itis
recommended that funding be provided to conduct a consultation with First Nations
women and national First Nations organizations, and to help interested communities at
thelocal level in drafting Aboriginal charters.

Set up consultations between the federal government and First Nations on outstanding
Charter compliancy issues affecting the Indian status and band membership entitlement
systems and, in particular, discuss the abolition of section 6(2) of the Indian Act.

The federal government should consider options for moving away from the Indian Act
system of “Indian” status, “bands’ and “band membership” in favour of legislation
recognizing the status of First Nations as nations in Canada.

The federal government should consider updating its inherent right of self-government
policy by recognizing First Nations jurisdiction over human rights matters in their
communities, as well as taking the policy position that First Nations have obligations to
respect international human rights standards just as federal and provincial governments do.



INTRODUCTION

Over the last 30 years, the equality interests of First Nations women have maintained a
prominent place in policy discussions about the Indian Act and in discussions about First
Nations self-government rights. Thisis primarily due to the persistent efforts of First
Nations women'’ s organizations to keep these issues in the public eye and on the federal
policy agenda.

Equality rights issues affecting First Nations women have generated litigation, legidative
reform and constitutional change in this period. The maor achievements won by First Nations
women are amendments to the Indian Act in 1985" removing sexually discriminatory
provisions relating to Indian status entitlement and an amendment to the Constitution Act,
19827 guaranteeing existing Aboriginal and treaty rights equally to male and female persons.
During the negotiations leading to the Charlottetown Accord in 1992, First Nations women
successfully struggled to win agreement on a proposed clause to guarantee women'’s equality
rights under the proposed self-government amendments. (The Charlottetown Accord was not
ratified and the proposed amendments were not enacted.) Indian and Northern Affairs Canada
(INAC) now has a policy requiring that a gender equality analysis be integrated into the
development and implementation of departmental policies, programs, communication plans,
regulations and legislation. The policy also requires that where gender equality issues arise,
“solutions be devel oped and implemented to prevent and remedy any inequality” (INAC
1999: 4). There have been some failures, such as efforts by the Native Women’'s Association
of Canada (NWAC) to have the marital property rights of First Nations women respecting the
occupation of reserve lands specifically addressed in the First Nations Land Management Act®
rather than leaving the matter to be determined by individual First Nations through their own
law-making powers.

Despite the 1985 amendments, there are continuing concerns about the equal status of
women under the Indian Act. These concerns include residual sex discrimination in the
Indian status entitlement provisions, access to band membership, participation in self-
government or governance-related measures, such as the development of band membership
codes, access to programs and resources controlled by band council governments on reserve
and division of matrimonial real property on reserve. In May 2000, the Minister of Indian
Affairs appointed the Special Representative on the Protection of First Nations Women's
Rights, “to make recommendations on the protection of rights for First Nations women both
under the Indian Act and outside of it” (INAC 2000b). In a news release announcing the
appointment of Mavis Erickson, Minister Nault stated: “The current legisative framework
of the Indian Act does not reflect the reality of the role that First Nation women play in their
communities” (INAC 2000b). The Report of the Special Representative has been submitted
to the Minister but has not yet been released to the public.

With the announcement in April 2001 by the Minister of Indian Affairs of the First Nations
Governance Initiative to amend the Indian Act, the equality rights interests of First Nations
women should once more be afocus of discussion. The federal government has initiated a
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consultation process to discuss reformsin three main areas: elections, accountability and the
legal status of First Nations.

The Supreme Court of Canada decision in Corbiere has made a general reform of the Act’s
election provisions necessary. In Corbiere, the provision barring off-reserve band members
from voting in band council elections was found to be unconstitutional.* There are several
other election provisions apart from the one addressed in Corbiere that either exclude off-
reserve band members from participation in certain political activities or can affect their
ability to participate.”

However, federal concernsin thisinitiative are much broader than Charter compliance in the
area of Indian Act elections. The government is using the opportunity to address other
federal priorities such as accountability and the legal status of Indian Act band governments.

The introduction of abill is expected sometime in 2001 or 2002. How this legidation affects
the equality interests of First Nations women will no doubt assume a prominent placein
public discussions and government decision making over the course of thislegislative reform
process. Background documents issued by INAC have identified women'’ s issues as a specific
area of concern (among others), for the purposes of public consultation, on the governance
initiative.

A long-standing concern of First Nations women is the large area of exemption from review
of governmental decisions and actions made under the Indian Act from the Canadian
Human Rights Act. Since its adoption, the Canadian Human Rights Act (CHRA) has
contained a provision exempting acts and decisions made pursuant to the Indian Act from
the application of the Canadian Human Rights Act. Section 67 reads: “Nothing in this Act
affects any provision of the Indian Act or any provision made under or pursuant to that
Act.”® This paper examines the implications of the Indian Act exemption for First Nations
women’s equality rightsinterestsin First Nations governance.

This paper suggests that a comprehensive and integrated approach should be taken in any
legidative or policy changes to address the multifaceted needs of First Nations women as
equality seekers. The equality interests of First Nations women in governance issues under
the Indian Act are not restricted to the potential for gender-based discrimination by Indian
Act band councils. This paper agrees with other observers that First Nations women are
vulnerable to many forms of discrimination by federal legislation and policies as well as by
First Nations governments. This paper also agrees that the section 67 exemption has outlived
its usefulness and that interested First Nations should be assisted in the development of
Aboriginal charters for those not wishing to have the CHRA apply.

In considering amendments to both the Indian Act and the Canadian Human Rights Act to
remove the section 67 exemption, other fundamental equality issues facing First Nations
women must be addressed and be the subject of consultations with First Nations. These
include some serious Charter issues concerning the Indian Act provisions governing
entitlement to “Indian” status and “band membership.”



1. REVIEW OF THE CANADIAN HUMAN RIGHTSACT

A comprehensive review of the Canadian Human Rights Act has been carried out by a high-
profile panel headed by former Supreme Court of Canada Justice LaForest. The Canadian
Human Rights Act Review Panel submitted its report last year and the Indian Act exemption
formed part of itsreview. The federal government is now considering the report. The Review
Panel’ s report and the background research commissioned by the Panel are significant
developments, asit isthe first time the Indian Act exemption has received any in-depth policy
discussion.

The Canadian Human Rights Act Review Panel recommended that the section 67 exemption
be removed to make the Act apply to al decisions and acts of the federal government and of
Aboriginal governments that affect the individual rights of First Nations people. The Panel
also recommended that the Minister of Justice ensure that the Act applies to self-governing
Aboriginal communities until such time as an Aboriginal human rights code applies, as
agreed by the federal government and First Nations governments. To ensure a balance
between individual rights and collective rights, the Panel recommended that a provision be
added to the Act to help with itsinterpretation in a First Nations context.

The Panel cautioned that such a provision should be drafted to ensure it does not operate as a
new justification that would undermine the achievement of equality.” The Panel felt it did
not have time to explore properly some important issues. These included whether new
grounds of discrimination should be recognized under the Act, such as Aboriginal residence
and Indian status. The Panel appears to have adopted some of the recommendations made to
it by the Native Women's Association of Canada.®

The federal government’ s review of the Indian Act and the Canadian Human Rights Act
together provide an opportunity to consider carefully how the equality rights interests of First
Nations women are affected by the Indian Act exemption in the Canadian Human Rights Act.

Background to the Section 67 CHRA Exemption

The purpose of the Canadian Human Rights Act is stated in section 2 as ensuring the laws of
Canadawithin federal jurisdiction are applied in away to ensure that all individuals have

an opportunity equal with other individuals to make for themselves the lives
that they are able and wish to have and to have their needs accommodated,
consistent with their duties and obligations as members of society, without
being hindered in or prevented from doing so by discriminatory practices
based on race, national or ethnic origin, colour, religion, age, sex, sexual
orientation, marital status, family status, disability or conviction for an
offence for which a pardon has been granted.’

The Act appliesto all employers and providers of goods, services, facilities and
accommodation within the legislative power of the Parliament (Dept. of Justice 2000). The



125

Act therefore has the potential to affect First Nations governments as employers and in their
governmental functions as suppliers of services. The Supreme Court of Canada has described
the rigrllgs protected by the Canadian Human Rights Act as being “amost constitutional” in
nature.

The Indian Act exemption has existed from the introduction of the Canadian Human Rights
Act in Parliament and its enactment in 1977. As the Canadian Human Rights Act Review
Panel noted, the exemption was considered a temporary measure at the time the Bill was
introduced (Dept. of Justice 2000). The aim was to ensure that the results of the Joint
Cabinet/National Indian Brotherhood Committee reviewing the Indian Act were not pre-
empted. The Committee had been established in the mid-1970s to reach agreement on
comprehensive reform of the Indian Act but no amendments resulted from its work.

During debate of the Canadian Human Rights Act Bill, questions were raised by opposition
members (and by civil rights groups and women'’ s groups in committee proceedings) about
the need to remedy the Indian status and band membership entitlement provisions that
blatantly discriminated on the grounds of sex. The Minister of Justice, Ron Basford delivered
a strong message to the National Indian Brotherhood (NIB, the precursor to the Assembly of
First Nations) that it should work toward eliminating this exemption sooner rather than later.
In his appearance before the Standing Committee on Justice and Legal Affairs regarding the
proposed CHRA, Minister Basford referred to the ongoing Indian Act reform discussions with
the NIB over the previous two years and spoke of the need to “correct” certain features of the
Indian Act (Standing Committee on Justice and Legal Affairs 1976-77a: 45). In answer to a
guestion about the proposed Indian Act exemption in the CHRA, he suggested that the NIB
consider that it was on notice “that Parliament is not going to look very favourably on
continuing this exemption forever or very long” (Standing Committee on Justice and Legal
Affairs 1976-77a: 45-46).

Gordon Fairweather (then a Member of Parliament, later to become the first Canadian Human
Rights Commissioner) proposed an amendment to strike the Indian Act exemption clause to
remedy the discrimination against Indian women with regard to Indian status and band
membership entitlement. First Nations women appeared before the Standing Committee on
Justice and Legal Affairs as part of the delegation of the National Action Committee on the
Status of Women in December 1977 (Standing Committee on Justice and Legal Affairs
1976-77a: 14-15). These witnesses included Jenny Margetts, President of Indian Rights for
Indian Women and the prominent activist Mary Two-Axe-Early. First Nations women were
not included in the discussions between the NIB and Cabinet, and Margetts and Two-Axe-
Early feared their interests would not be addressed when (and if) amendments eventually
emerged from the “male-dominated talks’ (Standing Committee on Justice and Legal Affairs
1976-77a 14-15). It appears that the lobby efforts of First Nations women underlaid
Fairweather’s persistent pressing for the complete removal of the Indian Act exemption.
Later, asthe federal Human Rights Chief Commissioner, Fairweather appeared before the
Sub-committee on Indian Women and the Indian Act, and reminded MPs of this legidative
history. Fairweather continued to support complete removal of the exemption (Sub-
Committee on Indian Women 1980-81-82: 5-6, 13-14).
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However, Justice Minister Basford expressed concern that while simple immediate removal of
the exemption might address the problem of Indian women’ srights, it could also throw into
jeopardy any legislative provision which says Indians shall be treated differently than others
(Sub-Committee on Indian Women 1980-81-82: 46). Asthe law stood at this time, equality
was typically understood to mean sameness of treatment in all circumstances. (This concept is
now called “formal legal equality.”) Thus, if provisions alowing discrimination based on sex
would beinvalid if the CHRA applied, it was thought that all of the Indian Act might be
invalid as discrimination based on race. Since the adoption of the Charter in 1982, the
Supreme Court of Canada has made clear that achieving real equality sometimes requires
different treatment (“ substantive equality”).

Some of the public interest witnesses appearing before the Committee took the position that
the sexually discriminatory provisions of the Indian Act somehow should be addressed while
protecting the Act as awhole from being struck down.*! Others supported the position of
First Nations women for the complete and immediate elimination of the proposed exemption
to ensure that discrimination on the grounds of sex was corrected.*?

By March 1978, the CHRA had passed into law and included the Indian Act exemption.
FloraMcDonald, as an opposition member, raised a question in the House of Commons
about what would now be done to aleviate the sexually discriminatory aspects of the Act.
She reported that the President of the National Indian Brotherhood had recently described
the joint Cabinet-NIB committee on the Indian Act as “afarce, a process that is ssmply not
working.” The Minister of Indian Affairs expressed surprise at this characterization and
assured the Member that the rights of Indian women were on the Indian Act reform agenda
and would be addressed in June of that year (House of Commons 1978: 51-52). The long-
awaited amendments did not take place for another seven years.

The lobby of First Nations women continued during this time. The adoption of the Canadian
Charter of Rights and Freedomsin 1982 added more pressure on the federal government to
work through the issue of sex discrimination with the First Nations community. Amendments
were finally passed in 1985. The 1985 amendments (still popularly referred to as Bill C-31)
were regarded as a compromise between the position of the NIB (representing reserve-based
First Nations governments), which opposed further federal intrusion and control over
entitlement issues, and the position of NWAC. NWAC insisted on the removal of
discrimination and the protection of the equality rights of women and their children before
control over membership or other aspects of governance/self-government was handed back to
First Nations governments. In 1988, the Minister of Indian Affairs (William McKnight)
described Bill C-31 as a compromise and effectively acknowledged the existence of residual
sex discrimination (Standing Committee on Aboriginal Affairs 1988: 13). The issue of residual
sex discrimination in the Act and in administrative practices under the Act continuesto be a
major concern to First Nations people and First Nations women in particular, in addition to
many other equality rights interests affected by the Indian Act. The government has not
responded to these concerns in any substantive way since the passage of Bill C-31.
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I nterpretation and Application of the CHRA Section 67 Exemption

The Canadian Human Rights Act Review Panel examined section 67 and how it has been
interpreted and applied by the courts. In its final report released in 2000, the Panel noted the
section 67 exemption had originally been intended to be temporary. The Review Panel noted
the many discrimination issues raised before the Canadian Human Rights Commission by
First Nations people with regard to decisions of band councils or the federal government
affecting employment and the provision of services. It also noted that a substantial number
of these claims were being raised by reinstated First Nations women.

The courts have interpreted the scope of the section 67 exemption narrowly. Rather than
interpreting section 67 as exempting any matter governed by the Indian Act, the courts have
limited its application to decisions or acts of band councils or the federal government that
are made under, and strictly within the authority of, a specific provision of the Indian Act or
its regulations (Dept. of Justice 2000; Chartrand 1999).

This approach ensures the exemption is applied no more than is strictly required in order not
to deprive First Nations people of human rights protection they may very well need. However,
as the Review Panel concluded, this interpretation has also resulted in an inconsistent and
arbitrary application of the Canadian Human Rights Act to the First Nations people,
communities and governments that are subject to the Indian Act.

An examination of cases involving section 67 supports this conclusion. For example, while
an allegation of discriminatory denial of education services to children of reinstated women
living on reserve does not fall within the exemption and is reviewable under the Canadian
Human Rights Act, (Dept. of Justice 2000; Chartrand 1999) an allegation of discriminatory
denial of on-reserve housing to a reinstated woman with band membership status does fall
within the exemption and is not reviewable under the CHRA .3

The question of whether any given act or decision of an Indian Act band council, is subject
to review under the Canadian Human Rights Act basically turns on whether or not the
Indian Act explicitly provides for the band council’s authority for the act or decision. This
means complex jurisdictional questions must be addressed each time a complainant tries to
apply the Canadian Human Rights Act to a band council. The result has not produced a
coherent set of equality rights principlesin an Indian Act setting.

The jurisdiction of band councils under the Indian Act is narrow and reflects a colonial mentality.
The Act largely limits the powers of First Nations governments to very minor local matters and
subjects many of these authorities to ministerial override. In contrast, most First Nations self-
government legislation does not provide for an exemption from the Canadian Human Rights Act
(Chartrand 1999). This produces the anomalous result that the more expansive governmental
authorities of First Nations who have escaped the Indian Act are subject to review under the
CHRA while the limited and delegated jurisdiction of First Nations under the Indian Act are not.
There does not appear to be any policy rationale consistent with both federal self-government
and human rights policies that can explain why this distinction should exist.
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It isdifficult to anticipate how the CHRA might be applied to the larger equality issues
embedded in Indian Act provisions respecting sex and race discrimination, if section 67 was
simply removed. The Act is primarily designed to deal with discrimination in employment and
the provision of goods and services. An equality rights challenge brought under the CHRA may
not be as effective atool as a challenge based on the Charter for getting to the roots of a
fundamental dispute over the recognition of rights. Examples of issues that would likely be
better served by a Charter analysis than an application of the CHRA in its current form are:

e residual sex discrimination in the determination of Indian status entitlement; and
« discrimination based on race or descent in the determination of Indian status entitlement.

The inherent arbitrariness of the one-quarter descent rule in section 6(2) of the Indian Act isa
major equality rightsissue of concern to First Nations women (asit isfor the First Nations
community as awhole™). Under this provision, children of two successive generations of
“Indian” and “non-Indian” parents are not entitled to be registered as “Indians’ under the Act.
The Indian Act has created numerous arbitrary classes of “Indians’ — status and non-status
Indians, band members with Indian status and band members without Indian status, section
6(1) Indians and section 6(2) Indians. These legal distinctions provide a foundation for further
discriminatory treatment by band councilsin their decision-making power under the Indian
Act. An example of thisis demonstrated by the facts in the Courtois case.™

The two complainants in Courtois challenged a two-year moratorium imposed by a band
council on the provision of servicesto reinstated women in all areas under the administrative
responsibility of the band council. The claim of discriminatory conduct related to the band
council’ s decisions to deny the children of the complainants access to the band-controlled
school on reserve. Both women had been reinstated under the 1985 amendments to the Indian
Act. One complainant was resident on the reserve and the other resident off reserve. Before the
1985 amendments, the band council had accepted school children from various backgrounds
including so-called “non-status Indians’ resident on reserve. After the 1985 amendments, the
band council began excluding individuals without band membership regardless of whether they
had Indian status under the Act. The Tribunal held that only INAC and not the band council
had authority under the Indian Act to supply education services. Section 67 of the Canadian
Human Rights Act could not be invoked by the band council in areas where it did not have
authority and thus could not be applied to a decision relating to the supply of education
services. The Tribunal found a primafacie case of discriminatory treatment and that the denial
of services could not be justified within the Act’s defences for alimitation based on good faith
and reasonableness in attaining a valid objective. While the Department had argued that the
discrimination, if there was any, was not because the complainants were reinstated but because
they were not band members, the Tribunal did not agree and found that the only effect of the
moratorium was to victimize women reinstated under the 1985 |egislation. The discrimination
involved distinctions attached to the prohibited grounds of sex and marital status. The Tribunal
held that the Department’ s policy of respecting the band council’ s decision to educate the
children of reinstated women off reserve effectively created a distinction between band
members and non-members not provided by the education sections of the Act.
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In Raphael v. Montagnais du Lac Saint-Jean Band,* the federal Human Rights Tribunal
found that the powers of a band council did not include the power to impose a moratorium
suspending the application of the 1985 amendments to the Indian Act. The Tribunal
determined that a fear by the band council that they would not be able to provide for the
services required by reinstated members did not justify the refusal to provide various
governmental services to the complainants.

In these cases where the section 67 exemption did not apply, distinctions made by band
councils between band members and non-band members with Indian status, or between
reinstated members and un-reinstated members, in the provision of governmental services
were not legally defensible within the framework of the Canadian Human Rights Act. These
cases demonstrate the negative impact of the various legal categories of “Indians’ under the
Indian Act and how these arbitrary legal categories affect decision making by some band
councils when faced with scarce resources.

Whilethereis afair amount of evidence supporting the need for protection from discrimination
of certain categories of “Indians,” particularly reinstated First Nations women, it is federal
legidlation that has created these legal categories. These legal distinctions have significant
impacts on personal identities, individual rights and collective rights.

There are a number of unresolved equality rights issues relating to the Charter legitimacy of
the legal distinctions drawn by the Indian Act in the provisions determining entitlement to
Indian status and band membership. With respect to Indian status entitlement in particular,
there is a strong argument that the arbitrary sex-based discrimination that was addressed by
the 1985 amendments has been replaced by an equally arbitrary and offensive form of
discrimination based on descent or race (Moss 1997: 91-92, 93; Moss 1991: 279). A strong
case also can be made that there isresidual sex discrimination in the treatment of children of
reinstated women with respect to band membership and Indian status (Moss 1997: 91-92, 93;
Moss 1991: 279).

If the federal government wishes to encourage First Nations to adopt and apply equality
rights values, it could make a more persuasive case by providing a process to discuss and
address the issue of seriousinequitiesin the Indian status and band membership entitlement
provisions. These provisions form afundamental foundation for the operation of the Indian
Act and have an impact on local governance by making various distinctions about the scope
of legal interests each category of person has in the collective and individual rights
addressed by the Act.

The correction of these inequitiesin Indian status entitlement is beyond the current powers
of First Nations. Accordingly, it would be inconsistent to require non-discrimination by
band councils in employment and provision of services, while ignoring the larger equality
issues embedded in the Indian Act itself.

In aresearch paper prepared for the Canadian Human Rights Act Review Panel, Mary Eberts,
an equality rights expert, identified the Indian status and band membership entitlement
provisions as raising significant equality rightsissues. She recommended that section 6(2) (the
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second-generation cut-off rule) in the Indian Act be repealed along with the removal of the
section 67 exemption in the CHRA. Eberts (2000: Summary) concluded that the 1985
amendments brought about “finer and finer differentiations among the Aborigina community,
...[have] divided families, and will result in the extinction of some First Nations as the affects
[sic] of the second generation cut-off rule are realized.” She also concluded that these kinds of
distinctions cannot be justified by the current trend of Charter analysis represented by decisions
such as Benner v. Canada.

The analysis used by the Supreme Court of Canada in the Corbiere decision, if applied in an
examination of the Indian status entitlement provisions, throws further suspicion on the
Charter legitimacy of the second-generation cut-off rule and its particular effect on women
and the children of women reinstated under the 1985 amendments.



2. INDIAN ACT GOVERNANCE PROCESSES

The Indian Act definition of “band council” provides for |eadership selection by providing two
methods of constituting a band council composed of councillors and a* chief”:

» an election process set out in sections 74 to 80 of the Indian Act; and
« acustom method.*®

Both methods carry implications for the equality rights of First Nations women. However,
removal of the section 67 exemption will not necessarily increase the participation rates of
First Nations women in band councils. The CHRA has no impact on thisissue in the larger
society, nor do the individual human rights protectionsin the Charter appear to have had an
observable impact on participation rates of women in leadership positions in Canada.

Custom forms of governance raise interesting perspectives on gender balance. One wonders
how a section 15 analysis would be applied to the famous Mohawk clan mother systemin
which only women select only male leaders and have a special role in their removal. Dialogue
within and with First Nations communities seems necessary to enhance our understanding of
issues that may arise with custom forms of governance and how these perspectives could
enhance our national understanding of how gender equality goals can be met in different ways.

The Indian Act does not define “custom” or provide any guidance on how it isto be identified.
The original intent of the Act’s limited recognition of custom was not to protect it or support it.
The ultimate goal was to convince or force First Nations to adopt the Indian Act elective
system. After the federal government moved away from policies of coercion in this area, it
established a policy to guide ministerial decision making for bands applying to rescind a
section 74 ministerial order in order to “revert” or “convert” to a custom method. The Act does
not require a custom method of leadership selection in the form of election but current federal
policy doesimpose such arequirement.

Asaresult of thisfederal policy history, there are two general categories of custom bands:

» bands recognized by the federal government as having always selected |eaders by custom
and which never came under the section 74 elective process or had it imposed on them; and

* bandsthat were once under the section 74 elective system which later changed to the
custom method usually by meeting the requirements or conditions of federal policy.

Many First Nations people do not equate “ custom” forms of governance recognized by
INAC with traditional forms of government precisely because the policy requirements
produce governance processes that do not resembl e the governance traditions of the peoples
concerned.

The Act still provides the Minister of Indian Affairs with the power to impose a section 74
elective process on any Indian Act band. Thisis understood to include the power to repeal
such an order. Federal policy assumes that First Nations brought under the section 74
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elective process must seek repeal of the original ministerial order, if a change to a custom
method is sought.

The current policy makes approval of a proposal to convert to custom contingent on the
following elements:

written in a clear format;
» protectstherights of individual members;

e providesfor aprocess of appeals and a process for amending custom without involving
INAC;

* isconsistent with the Charter;

» appliesthe common-law principles of natural justice;

» approved by the community; and

» otherwise meets with the satisfaction of the Department (INAC 1996: 1).

Indian and Northern Affairs reports that these policy requirements have so far produced
custom models that tend to resemble closely the section 74 Indian Act elective system.
However, once a band has successfully negotiated its way to a custom method, it may
amend its custom procedure any way it wishes so long as the amending procedure provided
in the original custom code is followed.

The situation of custom bands and bands subject to the section 74 Indian Act election
process therefore differsin this very important area of an amending power over their local
governance constitution. Section 74 bands must follow all the statutory requirements for
electing a chief and band council and do not have any amending power over their
constitutions. For example, bands subject to section 74 cannot change the length of the term
of office of band councils or any other “governance” matter provided for by the Indian Act.

While the Indian Act does not contain a general equality rights provision nor a gender equality
provision, as federal legislation, it would generally be subject to the equality rights guarantees
contained in Charter sections 15, 28 and 35(4). The recent decision in Corbiere striking down
an election provision that discriminated against off-reserve band members, strongly suggests
that gender equality in the operation of the Indian Act elective system is a strict constitutional
requirement. The Corbiere decision was particularly significant for First Nations women
reinstated under the 1985 amendments, who have had difficulty resuming residence on reserve.
As a consequence, these First Nations women were barred from participating in band council
elections under the impugned provision.

For custom bands, Charter equality issues are less clear. The Federal Court of Canada has
determined that the power to decide what constitutes a band’ s custom resides in the band
itself rather than the Indian Act band council; and thisis a pre-existing power whose source
is not the Indian Act.™® Kent McNeil (1996: 79), alaw professor speciaizing in Aboriginal
rights, has concluded: “Apart from gender equality, which they are obliged by sections 28
and 35(4) to respect, traditional Aboriginal governments, therefore, are not constrained by
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the Charter in their exercise of the Aboriginal peoples inherent right of self-government.”
This means that First Nations laws discriminating on the basis of sex would not be upheld
by the courts, but that other forms of discrimination might be shielded, where an existing
Aboriginal or treaty right can be established in regards to the challenged practice or law.

While the position of First Nations women appears to be quite strong with respect to gender
equality, the issue remains whether further protection in the form of anti-discrimination
legidlation, such asthe CHRA, is needed. The key question here is whether First Nations
people need and want a mechanism like the CHRA to address local issues of discrimination
specific to employment and provision of services, for example. Band councils are often the
most significant employer in many First Nations communities as well as a key source of
government services. It would be an onerous burden for First Nations women to have to
resort to Charter challengesin every case of gender discrimination.

First Nations women’s concerns regarding custom forms of government have focussed on the
potential for preserving as “custom,” patriarchal values imported from colonizing influences.
In other words, First Nations women often have concerns about how to ensure the content of
laws reflects gender equality values.

First Nations writers have stressed the fact that many First Nations were matriarchal in
orientation prior to colonization. It has often been suggested that the current imbalancein
gender relations between First Nations men and women with respect to governance and
property is primarily a product of colonization, rather than First Nations customary law
(Kirkness 1987; Mclvor 1994, 1995; Nahanee 1995). At the same time, some First Nations
women argue that Indian Act band governments are a significant source of gender-based
discrimination against First Nations women and not just federal legislation and policies
(Nahanee 1995).

These concerns were evident in the debate surrounding Sawridge Band v. Canada.® In

this case, three band councils challenged the constitutionality of the 1985 amendments

that reinstated women to Indian status and band membership to remedy the earlier sex
discrimination of the Act. They argued that this gender equality measure was an abridgement
of existing Aboriginal and treaty rights asit interfered with the customary law or practice of
the First Nations.”* The trial decision was successfully appealed and anew trial ordered asa
result of remarks made by the trial judge who raised a reasonable apprehension of bias.?? The
key legal and political issues about the application of the Charter to First Nations laws remain
outstanding, and the gender equality rights of First Nations women remain vulnerable.

First Nations Self-Gover nment, “ Governance” and the Charter

Amending parts of the Indian Act for specific equality rights objectives while leaving the
fundamental structure of the Act intact, has proven to be a very controversial exercise (such
as the 1985 amendments to the Indian Act).

The Indian Act has along and well-documented history as atool of assimilation, colonization
and control of the diverse First Nations on whom it has been imposed (Special Committee on
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Indian Self-Gov’'t 1983; RCAP 1997a). The conclusion of most contemporary observersis
that the Indian Act does not reflect important values such as the inherent right to self-
government or the right of peoplesto self-determination. First Nations have few opportunities
to choose, design or amend the governance structures and processes provided for by the
Indian Act.

The larger issuesin this regard include the following.

» TheAct anditsrudimentary local governance structures have been imposed on the
peoples affected.

* The Act’soriginal assimilative policy orientation is still reflected to some degree in the
imposition of aracially based definition of Indian status.

» Foreign notions of “bands’ and “band councils’ have been imposed, rather than
recognizing First Nations as political subjects, nations and peoples with aright to
determine First Nations citizenship.

» Thereisalack of amending power over basic governance matters (internal constitution),
such as length of office, term of office, methods of election or leadership selection (with
the exception of matters falling within “custom” for so-called * custom bands’).

These issues have been part of past policy discussions in proposals to amend the Indian Act.
There is afundamental incoherency or inconsistency in any legislative policy that seeksto
protect individual equality rights of First Nations women and other First Nations peoplein a
governance system that does not recognize equality at a collective level (equality of peoples).
At the same time, the long history of gender-based discrimination in the Indian Act has had
severe and negative impacts on First Nations women. As aresult, First Nations women's
organizations have persuasively argued that the individual equality rights of First Nations
women, particularly protection against gender-based discrimination, must be secured in any
Indian Act reform initiative.

As mentioned above, core concepts used in the Indian Act, such as“Indian,” “band” and
“band council,” are problematic from an equality rights viewpoint. Each term has along and
complex history. First Nations generally regard these terms as alien legal concepts. They
were imposed as part of federal policy to interfere with, and supplant, avast array of
Indigenous political systems, legal traditions, cultural values and identities. In addition to
this negative impact on the collective rights of First Nations, the imposition of these legal
terms has interfered with the personal identities of First Nations people and thus carries
individual equality rights implications.

The First Nations Governance Initiative announced by the federal Minister of Indian Affairs
in April 2001, attempts to avoid taking on these larger policy issues by adopting a definition
of “governance” that is both narrow and vague. A departmental discussion paper explains
the scope of thisinitiative as defined by the federal government.
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When we talk about |egislated governance under the Indian Act, we do not
mean nation-to-nation governance, or the Inherent Right to self-government
under the Canadian Constitution, or the fulfillment of treaties.... The way we
are using the term *governance’ in thisinitiative simply means how a
community isrun and the rules that apply in its day to day operation for the
many First Nations who are still operating under the Indian Act and will
continue to do so for some time to come (INAC 2001b: 1).

The Minister has excluded discussion of issues relating to Indian status, band membership or
jurisdiction as part of the federal First Nations Governance Initiative.

Governance, as the federal government is using the term, does not cover all the matters
normally understood by the term “ self-government.” Nevertheless, the federal government’s
First Nations Governance Initiative does include some important matters usually forming
part of the self-government agenda, such as the design and establishment of election and
leadership selection systems. After al, a people’s power to control its methods of |eadership
selection and itslocal constitution lies at the heart of notions of self-government and a
peopl€’ sright to self-determination.

Aboriginal peoples self-government rights were clearly part of the policy framework used
by the Canadian Human Rights Act Review Panel in its consideration of the section 67
exemption: “ The Panel must decide whether to recommend retaining section 67, repealing it
or amending it to reflect a new policy which would, in part, have to reflect developmentsin
Aboriginal self-government” (Dept of Justice 2000).

The federal government has taken aformal policy position that it recognizes an inherent right
of self-government as an existing right within the meaning of section 35 of the Constitution
Act, 1982 (INAC 1995). There are maor unresolved issues regarding the relationship between
First Nations' inherent right of self-government and the Charter because of along-standing
debate about the meaning of section 25 of the Charter which shields (to some yet undetermined
degree) Aboriginal, treaty and other rights of Aboriginal peoples from impairment from the
operation of the Charter. Section 25 of the Charter providesin part: “The guarantee in this
Charter of certain rights and freedoms shall not be construed so as to abrogate or derogate from
any Aboriginal, treaty or other rights or freedoms that pertain to the Aboriginal peoples of
Canada.” %

The relationship between the Charter and the self-government rights of First Nations has some
bearing on the relationship of “custom band governments” under the Indian Act to liberal
human rights values in the Charter and the Canadian Human Rights Act. If the exercise of
custom forms of government are pre-existing rights, the application of the CHRA could have
major constitutional implications.

The CHRA Review Panel noted it is also possible that the inherent right of self-government
includes jurisdiction over human rights as a subject matter. Professor Chartrand, a specialist
in Aboriginal rights, has pointed out that neither the federal self-government policy nor the
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RCAP recommendations take a position on this important issue one way or the other
(Chartrand 1999). This observation points to an important gap in policy.

The federal government could build on its policy recognizing the inherent right of self-
government in away that encourages respect for fundamental human rights by adopting two
key policy positions:

» that First Nations' inherent jurisdiction includes the power to adopt human rights charters;
and

» that First Nations have obligations to respect international human rights standards, just as
federal and provincial governments do.

These proposed policy positions would encourage discussion within First Nations communities
about human rights, and encourage the establishment of Aboriginal charters consistent with
international human rights norms.

Legal Pluralism, Customary Law and Gender Equality

Concerns about the distorting impact of colonization on the definition of “custom” or
“tradition” are typically encountered in situations of colonized peoples seeking to re-establish
control of governance systems at alocal level following aformal process of decolonization.
Customary or Indigenous law and its relationship to equality rights protected by a state
constitution and international human rights norms has been a significant policy issue for post-
apartheid South Africaand other parts of Africa and the South Pacific. The South African
experience offers some valuable insight into the types of issues that can arise when a country
tries to integrate customary law and international human rights values into the national 1egal
system. It also demonstrates the need for the national legal system to recognize the inherent
capacity of Indigenous cultures and Indigenous law to change over time.

The post-apartheid South African constitution adopted in 1996 contains strong equality rights
guarantees and a firm commitment to international human rights norms protecting individual
rights and guaranteeing gender equality. The South African constitution also recognizes the
group rights of historic tribal groups and the existence of traditional Indigenous or customary
law. Thisis not a continuation of the “race-based” rights of the apartheid era but rather an
attempt to recognize the reality of legal pluralism flowing from the existence of diverse tribes
or peoples caught within the national boundaries through the historic process of colonization
(Oomen 1999). Thus, while the South African constitution is primarily based on notions of
liberal democracy, it also provides for the recognition of pre-colonial, pre-apartheid
traditional authorities and gives them arole in supervising the treatment of Indigenous laws
and customs. This authority is subject to the constitution.

Until recently, it was not clear how potential conflicts between gender equality guarantees and
the constitutional protection of customary law would be resolved. After some controversia
court decisions, the issue was recently addressed by the national government adopting human
rights and anti-discrimination legislation that specifically subjects governments exercising
customary or traditional law authorities to equality rights guarantees (Promotion of Equality
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and Prevention of Unfair Discrimination Act, 2000 section 1, xxviii). This Act also subjects
all persons (including “juristic persons’) to very specific prohibitions against gender
discrimination in addition to the Act’s more general equality and anti-discrimination
provisions. In thisregard, section 8 of the Promotion of Equality and Prevention of Unfair
Discrimination Act, 2000 provides:

Subject to section 6, no person may unfairly discriminate against any person
on the ground of gender, including —

(a) gender based violence;

(b) female genital mutilation;

(c) the system of preventing women from inheriting family property;

(d) any practice, including traditional, customary or religious practice, which
impairs the dignity of women and undermines the equality between women
and men, including the undermining of the dignity and well-being of the girl
child;

(e) any policy or conduct that unfairly limits access of women to land rights,
finance, and other resources;

(f) discrimination on the grounds of pregnancy;

(9) limiting women’ s access to social services or benefits, such as health,
education and social security;

(h) the denial of access to opportunities, including access to services or
contractual opportunities for rendering services for consideration, or failing
to take steps to reasonably accommodate the needs of such persons;

(i) systemic inequality of access to opportunities by women as aresult of the
sexual division of labour (South Africa 2000).

The preamble to this Act also states that South Africa has international obligations under
binding treaties and conventions including the Convention on the Elimination of All Forms
of Discrimination Against Women and the Convention on the Elimination of All Forms of
Racial Discrimination.

The recognition of customary law as a source of law within post-independent constitutions
has occurred in many parts of Africaand the South Pacific. Common elements of experience
in the treatment of customary law in such states include:

» acolonia history of ignoring, suppressing or marginalizing Indigenous or customary law;
» therecognition of customary law as typically reserved for matters such as family law;

» thepolitical and economic impacts of colonialism that typically affected the gender
relations of the Indigenous peoples and (depending on the cultural traditions of the society
in question) either reinforced pre-existing patriarchal values or displaced matriarchal
values; and

» distortions of customary law which result from the process of codification, the application
of the common law doctrine of precedent or by explicit manipulation by colonial
governments.
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This aspect of the colonization process created common problems for post-independent
states striving to integrate aspects of customary law into post-colonial systems of law. These
problems include:

o defining and identifying customary law;
* proving the content of customary law;

» resolving conflicts between human rights and customary law, particularly in the area of
gender equality; and

» resolving conflicts between customary law and “formal” law (Care 2000).

The flexibility of Indigenous oral traditions of cultures runs a high risk of being lost in
processes attempting to give formal legal recognition using Western legal traditions. These
include attempts to convert oral traditions into written legal codes (codification) and judicial
attempts to describe the content of customary law. Thisis particularly the case in the early
stages of decolonization before the parties have had sufficient opportunity to identify the
patriarchal impacts of colonization on customary law and ways of addressing this problem.
Gender equality rights appear to be particularly vulnerable to impairment in the codification
of customary law and in judicial attempts to describe the content of customary law (Castillo
2000; Manuh 1994-95; Obiore 1995).

Thandabantu Nhlapo (1994-95), a South African lawyer with expertise in human rights, has
suggested that in the renegotiation of a new value system in alegally pluralistic society,
competing cultural packages should start out at least notionally equal and suggests the
standard for determining when a cultural practice should not be permitted for human rights
reasons should centre on a notion of harm. This approach appears to be reflected in the new
Promotion of Equality and Prevention of Unfair Discrimination Act, 2000 referred to above.
The Act addresses the issue of conflicts with customary law norms by relying on several
general standards to determine when a cultural practice should give way to equality rights
requirements. These standards include fairness, impairment to human dignity or wellness,
and a principle of equality between women and men.

Custom systems of governance present particular problems for assessing the status of gender
equality and the vulnerability of First Nations women during the early stages of decolonization
(implementation of self-government rights). Issues are likely to arise about how to identify pre-
colonial values respecting gender relations and how to distinguish these from values introduced
by colonial influences. The risk of incorporating patriarchal or other biases from the dominant
legal systemisachallenge for any First Nations self-government exercise. The diversity of
First Nations cultures in Canada and their individual histories of contact with colonizing
powers would make this task especially challenging.

Thereisalarge body of work documenting the experience of other countries that have tried to
recognize and integrate customary law into the overall legal system. This experience suggests
that one of the prerequisites for reconciling human rights values with traditional valuesin an
environment of changing economic, political and social conditionsis an understanding by the
legal system that culture is adynamic entity (Fishbayn 1999).
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However, this approach to identifying core cultural values in a contemporary context does
not match the rather static conceptions of identifying Aboriginal cultural practices as
articulated in the Supreme Court of Canada decision in Van der Peet.?* The Van der Peet
decision seems to restrict the definition of “Aboriginal” cultural practices that are protected
as Aboriginal rights to only those practices that are both central to the people in question
and not shared with other human societies. The utility of this dichotomy is questionable.
One can easily imagine a cultural practice that a people regards as integra to its culture,
even though it may be shared with other cultures, such as respect for the environment or a
cultural norm of sharing rather than hoarding wealth. The Van der Peet decision suggests an
unfortunate and unnecessary dichotomy between Aboriginal (peoples’) rights and universal
human rights.



3. GOVERNANCE AND FIRST NATIONSWOMEN'’S
EQUALITY RIGHTSINTERESTS

First Nations women'’ s equality interests in governance involve participation rightsin First
Nations governance bodies and rights to substantive equality in decision making by First
Nations governance structures (such as band councils) and decisions made by the federal
government. These interests include:

» equal rights and opportunities to participate in governance structures as leaders, staff,
electors and citizens,

» equal rights and opportunities to participate in governance processes (elections,
referendums, ratification votes, etc.);

» substantive and procedural equality in acts and decisions taken by First Nations
governments affecting the rights and interests of First Nations women (e.g., equal
access to programs, services and resources administered or controlled by First Nations
governments and equality before, and under, laws passed by First Nations
governments); and

» substantive and procedural equality in acts and decisions taken by the federal
government under the Indian Act.

These equality rightsinterests are not limited to issues of discrimination based on sex/gender.
First Nations women are just as severely affected by discrimination on other recognized
grounds, such as race, culture, nationality, residence (on or off reserve), age, family status and
marital status. A review of cases brought under the CHRA alleging discriminatory treatment
by either the federal government or by First Nations band councils provides concrete
examples of thereal life issues faced by First Nations women as equality seekers on various
grounds — race, sex, marital status, age, band membership status and status as a reinstated
Indian pursuant to C-31. These claims of discriminatory conduct have been aimed at decisions
such as:

» refusal of aband council to grant a building permit;

» refusal of aband council to recognize candidacy for amembership code committee;

» refusal of aband council to issue a hunting permit;

» refusal of aband council to grant a house or to consider an application for housing;

» refusal of aband council to consider an application for an Aboriginal language course;
» refusal of aband council to alow continued residence on reserve;

» termination of employment by a band council due to age;

» refusal of aband council and the Department of Indian Affairsto admit reinstated children
to an on-reserve school; and

» denia of band membership based on a“blood quantum” requirement established in a
band membership code.®
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I nter sectionality of First Nations Women’s Equality Interests

An examination of equality cases under the CHRA, the Canadian Bill of Rights and the
Canadian Charter of Rights and Freedoms reveals that the equality interests of First Nations
women are not restricted to their status as women. Just as important, the equality interests of
First Nations women, as women, often cannot be easily or coherently separated from First
Nations women's equality interests as members of aracialized group,?® members of distinct
nations, off-reserve residents, mothers or single mothers, to name afew.?” In many legal and
socia situations in which First Nations women find themselves, they may be discriminated
against on a combination of grounds. The various equality interests of First Nations women
can, and often do, intersect and overlap in many situations. This means First Nations women
can be subjected to stereotypes applied to First Nations people generally, plus stereotypes
applied to women or stereotypes applied to First Nations women in particular, and many
others such as stereotypes about women who are lone parents.

As Nityalyer (1997), an expert in equality rights matters, has explained, evidence of
discriminatory treatment of racialized or minority women may be strong, but it may be less
clear which type and how many prejudicial biases may be operating in any one case at any
onetime. lyer also points out the erroneous assumptions generally underlying all Canadian
equality rights legal theory — that all complainants differ from the unspoken norm (White,
male, etc.) in only one aspect.

The Supreme Court of Canada has acknowledged the fact of multiple grounds of
discrimination and seems aware of the need for a distinct analytical approach in dealing
with such cases.”® The issue has been identified but the jurisprudence has not yet been
developed. An opportunity for the Court to address what Professor Joanne St. Lewis (an
equality rights expert) refersto as“ compound discrimination” arisesin a case argued by
St. Lewis on behalf of the Centre for Research Action on Race Relations (CRARR) as an
intervenor in Lavoie v. Canada.”

The government has been leery of taking on issues of discrimination in a First Nations context
unless compelled by intense political pressure or a Supreme Court decision. Thereisa
particular reluctance to take on the sensitive issue of Indian status entitlement. Conventional
wisdom is that the positions of the AFN and NWAC are extremely polarized regarding the
relative priority of rightsto be secured. An impossible choiceis usualy presented to First
Nations women and First Nations people generally when these issues arise — to place priority
on self-government or on individual equality rights. This paper proposes that this perception
and the problems arising from it, could be lessened if a more comprehensive and integrated
approach was taken to equality rightsissuesin a First Nations context, and a less Eurocentric
approach to what constitutes | egitimate notions of human rights.

A further difficulty in advancing the debate on how to protect First Nations women'’s equality
interests is the perceived conflict between individual rights and collective rights. Another
important issue is whether the notion of rights and the centrality accorded the individual in
Western legal traditions is consistent with First Nations traditional cultural values and systems
of governance (Turpel-Lafond 1997).
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Advocates for the Native Women’ s Association of Canada agree that prior to colonization
many First Nations cultures were distinctly matrilineal and matrilocal with respect to
governance and citizenship issues. But they insist that the impacts of colonization and the
current very vulnerable situation of First Nations women requires that any self-government
initiative include the full protection of the individual rights of First Nations women to
participate in governance without discrimination of any kind.*> NWAC has traditionally
called for the full application of the Canadian Charter of Rights and Freedoms to First
Nations governments along with other legislative protections of individual rights through the
application of the Canadian Human Rights Act or Aboriginal charters.

Equality rights expert John Borrows has identified the need for dialogue within the First
Nations community on the meaning and utility of rights conceptsin a First Nations cultural
context. He also notes that despite different views on the role individual rights should play
in First Nations governance structures, there is a continuing interest in using rights concepts
to advance the interests of First Nations peoples as individuals and communities.

Legal advocates for NWAC have identified the Indian Act as a central source of women's
oppression in agovernance context. In her study of criminal justice issues, Teressa Nahanee
(1995: 80-81) saysthe following about the role of the Indian Act.

The examination of the Indian Act “customary” and elected governmentsis
important for determining the role of Aboriginal women within the criminal
justice system. It isunder Indian Act governments that Aboriginal women
have been suppressed. That oppression of Indian women’srights, in
particular, comes not from the Indian communities themselves, but from the
imposition of the federal machinery of government. It is mainly the white
state that has imposed its laws upon the Indian community and forced Indian
women to leave their communities. It isthe Indian Act that has resulted in
mainly men being elected to Indian Act Chiefs and Councils. It is mainly the
Indian Act that has ensured that property on reservesis held by men and not
by women. Clearly the Indian Act, as alaw of the federal government is
subject to the Charter, is discriminatory against Indian women and requires
changes through legislation or litigation.

The imbalance in gender relations wrought by the discriminatory impact of the Indian Act in
its pre-1985 form, was followed by a period of conflict over gender equality as reinstated
women after 1985 attempted to return to their communities. The large numbers of women
reinstated over a period of afew short years resulted in stress on program funds and barriers
for reinstated women seeking access to funding or services from their First Nations
governments (Fiske 1995; Eberts 2000).

Thereis astrong consensus of opinion that First Nations women have experienced
considerable discriminatory treatment through and under Indian Act governance structures.
There also appears to be wide agreement that the source of this problem lies as much with the
system of Indian status entitlement and band membership, as it does with decisions made by
band councils and chiefs using these concepts. If thisis so, then akey part of any strategy to
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ensure the equality interests of First Nations women in Indian Act governance reforms would
necessarily require an examination of the long-standing equality rights issues still arising in
the Indian status and band membership system.

The current position of the federal government to exclude these long-standing Charter
compliancy issuesin the course of its consultations on the First Nations Governance Initiative
detracts from federal credibility in its efforts to convince First Nations of the value for their
communities of the Charter. The current federal position leaves the impression of arather
selective concern with Charter compliancy. This could negatively affect any future effort to
discuss removing the section 67 Indian Act exemption in the Canadian Human Rights Act.



4. CONCLUSION

One positive purpose the section 67 exemption served was to shield the Act as awhole from
challenge as discrimination based on race, allowing the Act to protect important collective
rights of First Nations. Despite its many deficiencies, the Indian Act has served a protective
purpose regarding Indian reserve lands and other collective rights important to the survival
of First Nations. Preservation of these rightsis clearly in the interests of First Nations
women asit isfor First Nations people generally.

Since the enactment of the Canadian Human Rights Act, significant constitutional reform has
taken place and amendments to remove much of the gender-based discrimination in the Indian
status entitlement provisions have been enacted. The collective rights of First Nations peoples
are now constitutionally entrenched. Equality rights theory has also matured considerably since
the enactment of the Constitution Act, 1982. For example, the Supreme Court’s section 15
analysis incorporates notions of substantive equality. In combination with the guarantees
contained in section 35 of the Constitution Act, 1982, this analysis can be used to rationalize
protective measures for First Nations collective rights. Thisline of reasoning is clearly implicit
in two recent decisions that considered section 15 in a First Nations context — Corbiere and
Lovelace.® In other words, specific provisions of the Indian Act or other statutory measures to
protect the collective rights of First Nations can be validly enacted. At the same time, specific
provisions or actions taken under them, affecting equality rights within the First Nations
community can be challenged on equality grounds under the Charter without necessarily
jeopardizing the entire legislative scheme.

The section 67 exemption in the Canadian Human Rights Act on the other hand, can shield
certain acts or decisions taken under the Act that impair the gender equality rights of First
Nations women within their communities. As Larry Chartrand (1999) states, it can be argued
that continuing the section 67 exemption goes against the policy and legiglative initiative of
Bill C-31, in that it allows bands to discriminate against individuals reinstated under Bill C-
31 and rely on section 67 to exempt such action.

A second rationale for the exemption at the time it was enacted was the intention not to
preclude discussions then proceeding with the National Indian Brotherhood on a
comprehensive reform of the Indian Act. Given that these particular discussions have long
since ended, this specific rational e has ended.

On the other hand, neither comprehensive reform of the Indian Act nor a national resolution
of the self-government issue has taken place. There is considerable evidence of discrimination
being experienced by First Nations women and their children in the provision of services at
the community level since the enactment of the 1985 amendments to the Indian Act. The
section 67 exemption prevents the use of the CHRA as a potential remedy in any area of

local decision making authorized by the Indian Act or acts or decisions made by the federal
government under the authority of the Act. For most First Nations communities, neither the
substantive law of Aboriginal rights nor political processes have produced an aternative
remedy to the CHRA for such situations.
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The particularly vulnerable position of First Nations women and children reinstated under
the 1985 amendments clearly calls for some redress. The task of addressing the anomalous
operation of section 67 islong overdue. The issues then are what other legidative reforms
should accompany any removal or amendment of the section 67 exemption and how a
consultation process should be designed to open this discussion with First Nations and First
Nations women.

As this paper has argued, First Nations women’s equality rights interests on vital matters of
personal identity are impaired under the Indian Act. The explicit gender-based discrimination
in the Indian status and band membership provisions has been largely, but not completely
removed. Furthermore, the gender-based discriminatory provisions such as former section
12(1)(b) have been replaced with a descent-based discrimination in the determination of
Indian status entitlement that negatively affects First Nations women asit does all First
Nations people. The 1985 amendments increased the number and type of arbitrary legal
categories of “Indians’ and have provided a foundation for discriminatory conduct within
First Nations communities. While administrative decision making has been increasingly
downloaded to the community level, sufficient resources to meet the most basic needs of all
members have not been provided. (Housing is a prime example.) These circumstances provide
ripe conditions for discriminatory decisionsin the provision of resources to community
members based on the various legal categories created under the Act. It would be unfair and
unreasonable to insist on fairness of treatment for all status Indians or all band members by
band councils while ignoring fundamental Charter issues underlying these distinctions
themselves. This paper concludes that the recommendations of the Canadian Human Rights
Act Review Panel do not go far enough for this very reason.

Many of the recommendations prepared by Mary Eberts (2000) for the Canadian Human
Rights Act Review Panel do address this fundamental policy issue. Eberts recommended a
lifting of the exemption combined with a clause similar to section 25 of the Charter, and
abolition of section 6(2) of the Indian Act — the key provision that determines Indian status
entitlement based on a one-quarter descent rule.

Professor Chartrand (1999) on the other hand rejects the addition of a provision modelled
after section 25 of the Charter for several reasons.® He favours the lifting of the section 67
exemption combined with an interpretive clause for First Nations made subject to the CHRA
on an interim basis pending the implementation of self-government rights. Thisisthe
position adopted by the Canadian Human Rights Act Review Panel in itsfinal report.

Another option would be to refer to section 25 of the Charter and the section 35 Constitution
Act, 1982 protection of Aboriginal and treaty rights in the preamble of anew CHRA and to
add an interpretive provision as Professor Chartrand and the CHRA Review Panel suggest.
However, all these options for removing the section 67 exemption in the Indian Act need to
be discussed by First Nations as part of afull consultation on the role of human rights
standards in First Nations communities.

Despite the well-known differences within the First Nations community about the place of
individual and collective rightsin governance or self-government reforms, there are some
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identifiable starting points for dialogue. The following observations are offered as possible
discussion points.

» Under the Indian Act, First Nations women have historically experienced multiple
forms of discrimination based on race, gender, marital status, family status and place of
residence.

* Indian Act-sourced discrimination has negatively affected First Nations women’s
opportunities to participate fully in Indian Act governance structures.

* Thehistory of Indian Act-based discrimination continues to have an impact on the social
and political situation of First Nations women.

» Unresolved policy issues regarding Indian status, band membership and First Nations
concepts of citizenship are fundamentally related to governance issues under the Indian
Act.

» Asagenera principle and in a contemporary context, First Nations cultures do not endorse
or hold as a cultural practice that either men or women are of greater value.

» Lawsshould support and not detract from human dignity at an individual and collective
level.

» Thefreedom of peopleto discuss issuesthey feel affect their dignity as human beings
should be respected.

» Diaogue between individuals and peoples on the requirements for securing human dignity
isdesirable.

A truly comprehensive vision of equality rightstheory, in a First Nations context, can only
be achieved if section 6(2) is abolished and the notion of band membership replaced with a
proper recognition of First Nations citizenship as a political status reflecting the status of
First Nations as nations and peoples.

The answer to questions such as how the Indian Act and other colonial influences have
affected First Nations perceptions of their own legal traditions and cultural valuesliesin the
communities themselves. The information and the wide range of perspectives needed for a
national-level discussion to begin to answer such questions require discussion at the
community level first.

There has been no opportunity or process for structured or mediated discussions between
First Nations and Canada on the outstanding issues respecting the application of the Charter
to First Nations governments outside the highly charged atmosphere of constitutional reform
discussions. There is no funding support to encourage dialogue within First Nations
communities about human rights instruments such as the Canadian Human Rights Act.
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These circumstances constitute practical barriersto the full realization of First Nations
women’s equality rights.

Thetask of achieving and securing substantive equality for First Nations women as women,
as First Nations members and in a collective and individual sense cannot be achieved by the
simple removal of an exemption and the addition of an interpretive clause to the CHRA. The
dismantling of inequality under the Indian Act and the Canadian legal system asawholeisa
huge task. It isthisreality that often hinders federal attemptsto convince First Nationsto
accept piecemeal reforms in well-intentioned efforts to address some of the worst aspects of
the Indian Act where a complete overhaul does seem politically feasible. Regardless of these
political considerations, dialogue on human rights issues within First Nations communities
would seem to be a desirable policy objective for al concerned, and would certainly bein
the interests of First Nations women.

Recommendations

1. Participation in governance structures as leaders, councillors or representativesis an
obvious way that First Nations women can influence the content of laws and decision
making that affect their equality rightsin all aspects. It is recommended that First
Nations and Canada consider, in any governance reforms either under the Indian Act or
in separate legislation, a clause addressing the rights of First Nations women to
participate in First Nations governance as equals.

2. There has been considerable discussion and interest by NWAC and various First Nations
in the notion of developing Aboriginal charters. Important work remains to be done to
assist First Nations women and First Nations communitiesin articulating their vision of
human rightsin a First Nations context and from a First Nations perspective. The
establishment of a First Nations governance institute and the existence of several
national Aboriginal organizations interested in such issues provide a vehicle to begin this
dialogue.® Given recent controversy over the motives behind Indian Affairs First
Nations Governance Initiative, abody of work developed by an independent body such
as aFirst Nations governance institute may be a productive way to proceed. First
Nations women’ s organizations must be provided with meaningful opportunitiesto help
design and carry out some of this work to ensure that gender equality and other equality
concerns of First Nations women are properly addressed. It is recommended that funding
be provided to conduct a consultation with First Nations women and national First
Nations organizations, and to help interested communities at the local level in drafting
Aboriginal charters.

3. Set up consultations between the federal government and First Nations on outstanding
Charter compliancy issues affecting the Indian status and band membership entitlement
systems and, in particular, discuss the abolition of section 6(2) of the Indian Act.

4. Thefederal government should consider options for moving away from the Indian Act
system of “Indian” status, “bands’ and “band membership” in favour of legislation
recognizing the status of First Nations as nations in Canada.
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5. Thefederal government should consider updating its inherent right of self-government
policy by recognizing First Nations' inherent jurisdiction over human rights matters
in their communities, as well astaking the policy position that First Nations have

obligations to respect international human rights standards just as federal and provincial
governments do.
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