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PREFACE

Status of Women Canada’s Policy Research Fund was instituted in 1996 to support
independent, nationally relevant policy research on gender equality issues. Public
consultations held in 1996 on the structure and priorities of the Policy Research Fund
identified the need to fund both long-term emerging issues and urgent issues. Urgent
issues are defined as those which are currently on the public policy agenda, where time
is of the essence, the gender dimension may not be adequately debated, and there is an
opportunity to effect change by participating in the policy process.

The issue of child custody and access was identified as an urgent issue in August 1997,
in response to the decision of the Government of Canada to convene a Special Joint
Committee on Child Custody and Access. The hearings of the Committee are scheduled
to begin in late February 1998.

Given the potential of the Committee hearings to precipitate changes in programs and
legislation relating to custody and access, and the need to ensure a gender perspective in
the public debate, two areas were identified as requiring immediate research: spousal
violence in custody and access disputes, and relocation rights of custodial parents.

Spousal Violence in Custody and Access Disputes: Recommendations for Reform was
written by Nicholas M. C. Bala, Lorne D. Bertrand, Joanne J. Paetsch, Bartha M.
Knoppers, Joseph P. Hornick, Jean-Francois Noel, Lorraine Boudreau and Susan W.
Miklas. It considers many aspects of spousal and domestic violence, and discusses both
legislative and social programming policy recommendations.

Relocation of Custodial Parents, by Martha Bailey and Michelle Giroux, examines the
major issues surrounding the relocation rights of separated and divorced parents with
children. The recommendations which flow from their analysis include those for
legislative amendments, judicial guidance and desirable social program responses.

The objective of Status of Women Canada’s Policy Research Fund is to enhance public
debate on gender equality issues and contribute to the ability of individuals and
organizations to participate more effectively in the policy development process. We
believe that good policy research leads to good policies. We thank all the authors for
their contribution to this objective.
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ABSTRACT

Spousal abuse not only affects direct victims -- most often women -- but is also
harmful for children who live in families where there is spousal abuse. While some
recent Canadian case law demonstrates that issues of spousal violence are being
recognized in the courts, there is a need for legislative provisions that specifically
acknowledge the effects of spousal violence on children and the special vulnerability of
women. Explicit legislative provisions would help in the education of judges, lawyers,
other individuals involved with the justice system, as well as victims, perpetrators, and
the public. Several jurisdictions outside of Canada, including the United Kingdom,
Australia, New Zealand, and most American states, have developed better legislation
and policies to deal with child custody and access disputes in which spousal violence is
involved. The purpose of this paper is to review the legislation and policies that have
been implemented in Canada and compare them with these other jurisdictions.
Following a review of the extent of spousal violence and its effects on children, the
current legislative responses to this issue in Canada are presented, as well as the
responses in several other jurisdictions. Issues regarding social supports and programs
are also discussed. Finally, 24 specific recommendations for reforms in Canada are
made.
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EXECUTIVE SUMMARY

Spousal abuse not only affects direct victims -- most often women -- but is also
harmful for children who live in families where there is spousal abuse. While some
recent Canadian case law demonstrates that issues of spousal violence are being
recognized in the courts, there is a need for legislative provisions that specifically
acknowledge the effects of spousal violence on children and the special vulnerability of
women. Explicit legislative provisions would help in the education of judges, lawyers,
other individuals involved with the justice system, as well as victims, perpetrators, and
the public.

Several jurisdictions outside of Canada, including the United Kingdom, Australia, New
Zealand, and most American states, have developed better legislation and policies to
deal with child custody and access disputes in which spousal violence is involved. The
purpose of this paper is to review the legislation and policies that have been
implemented in Canada and compare them with these other jurisdictions. Following a
review of the extent of spousal violence and its effects on children, the current legislative
responses to this issue in Canada are presented, as well as the responses in several other
jurisdictions. Issues regarding social supports and programs are also discussed. Finally,
24 specific recommendations for reforms in Canada are made.

Recommendations

#1: Legislation should specifically acknowledge the significance of domestic violence
to custody and access issues.

#2: Domestic violence should be clearly and concisely defined.
#3: Safety of the abused parents and children should be a paramount concern.

#4: There should be a presumption that custody should not be awarded to the
perpetrators of domestic violence.

#5: The "friendly parent" presumption should not apply in cases where there has been
domestic violence.

#6: Legislation should make explicit provision for supervised access and exchange.

#7: Legislation should allow a court to require perpetrators of domestic violence to
undertake counselling or treatment as a condition of custody or access.

#8: Legislation should allow for non-disclosure of the abused spouse's residence.

#9: Legislation should recognize that domestic violence may justify a variation to a
custody or access order.

Vil



#10:

#11:

#12:

#13:

#14:

#15:

#16:

#17:

#18:

#19:

#20:

#21:

#22:

#23:

#24:

Flight from the matrimonial home for fear of safety should not be a factor in
custody and access disputes.

Legislation should place restrictions on the use of mediation in cases of domestic
violence.

There should be a presumption against joint custody in cases of domestic violence.

Courts should be allowed to set aside previous agreements consented to because of
domestic violence.

Cases involving domestic violence should have priority for legal aid representation.

Unrepresented parties in domestic violence cases must be provided with
appropriate supports.

Service providers must receive specialized training to deal with domestic violence.

Broad-based media campaigns are needed on the effects of spousal violence on
children.

Provincial and territorial legislation should provide for expeditious and inexpensive
access to the courts in cases of domestic violence.

Provincial and territorial legislation should provide for expeditious granting of
interim custody and access orders in cases of domestic violence.

Provincial and territorial governments should provide funding for women's
shelters.

Provincial and territorial governments should provide programs for access and
exchange supervision.

The importance of treatment and counselling programs should be recognized in
provincial and territorial legislation.

Further research is needed on the effects on children of various custody and access
arrangements in cases of spousal violence.

Legislation and programs dealing with domestic violence need to be monitored and
evaluated.

viil
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1.0 THE PROBLEM

1.1 Introduction

Issues of spousal violence and abuse have received increased public and professional
attention in recent years.! There is a growing awareness of the nature, extent, and effects
of spousal abuse. Spousal abuse not only affects direct victims -- most often women --
but is also harmful for children who live in families where there is spousal abuse.
Children who live in a home in which spousal abuse is present are at greater risk of
being directly abused themselves, and there is a growing understanding that children
who witness a primary caregiver -- frequently their mother -- being abused suffer
emotional trauma from this experience.” There is also a concern that even if children do
not directly witness physical abuse, they may suffer emotional harm from growing up in
a home where there is significant hostility and verbal abuse. Of further concern is the
fact that the majority of abusers have either witnessed violence or been the victims of
abuse themselves, and so the abuse may have an intergenerational dimension.

In situations of relationship breakdown, the prevalence of spousal abuse is very high,
which raises unique issues concerning custody of and access to children of the
relationship. At the present time, Canadian legislation and institutions do not deal
adequately with custody and access disputes where spousal violence is present.

Canadian custody and access statutes (with the exception of Newfoundland) make no
specific reference to spousal violence as a factor to be considered in determining custody
and access arrangements.

In its 1993 Final Report, the Canadian Panel on Violence Against Women advocated
strongly for legislative and institutional reform:

Access is often an entry point for ongoing threats, intimidation and
harassment of estranged partners and their children. Courts need
qualified child assessors who are knowledgeable about violence against
women, and they need community services such as supervised centres
that allow for some restrictions and provide safety during visitation or
access exchange. There was broad support for a review of the Divorce
Act and all provincial and territorial legislation dealing with custody and
access. An amendment to this legislation should explicitly state that
violence by one spouse against another is relevant in determining custody
and access issues.

While some recent Canadian case law demonstrates that issues of spousal violence are
being recognized in the courts, there is a need for legislative provisions that
acknowledge the effects of spousal violence on children and the special vulnerability of
women.” Specific legislative provisions would help in the education of judges, lawyers,
other individuals involved with the justice system, and the public. Further, such
legislation may send a message to abusers that their behavior is unacceptable and will
result in negative consequences.



It is especially important that women who are victims of violence have access to
information that makes clear how the law will protect them and their children, as abusive
men often use the threat of seeking custody as a means of maintaining control of their
spouses and keeping them in abusive relationships. Clearer legislation could also help
prevent the exploitation of women in the negotiation of out-of-court settlements.

The law and professionals also need to recognize that the concept of spousal violence is
broad and complex, and that there is a need for sophistication in dealing with domestic
violence issues, especially when children are involved. There is a need to recognize that
perpetrators of violence often deny the allegations, and that victims often fail to admit
that the abuse occurs. Professionals and courts need to be aware of the gender
dimension of spousal abuse, recognizing that women are the most frequent and most
severely affected victims of abuse, but that men can be victims also and that in some
relationships there are significant patterns of mutual abuse. There are also special issues
among some ethnocultural and immigrant groups where there may be different attitudes
to spousal abuse and gender roles. Specific legislation dealing with situations of spousal
violence in the context of custody and access disputes would be very helpful in
educating professionals about the issues involved in these cases and, as well, would
provide the tools for justice system professionals and victims to deal more effectively
with the issues that arise.

Several jurisdictions outside of Canada, including the United Kingdom, Australia, New
Zealand, and most American states, have developed better legislation and policies to

deal with child custody and access disputes in which spousal violence is involved. The
purpose of this project is to review the legislation and policies that have been
implemented in Canada and compare them with these other jurisdictions. It is hoped that
this discussion will be an important part of the process of legislative and institutional
reform in Canada.

Following a review of the extent of spousal violence and its effects on children, the
current legislative responses to this issue in Canada will be presented, as will the
responses in the other jurisdictions mentioned above. Issues regarding social supports
and programs will be discussed. Finally, based on this review, specific
recommendations for legislative and program reforms in Canada will be presented.

This paper focuses on issues of family law, and specifically excludes focused discussion
of criminal prosecution and enforcement, though inevitably, mention is made of such
issues.

1.2 Extent of Spousal Violence

This section of the paper will review currently available information concerning the
extent of spousal violence. Following a brief discussion of the sources of data that are
frequently used in determining the prevalence of spousal violence, data available from
Canada will be presented.



1.2.1 Sources of Data

It is difficult to estimate the number of persons who are the victims of spousal assault,
although several research studies have attempted to do so. There are several different
sources of data that are typically used in these studies, each with their own limitations
that can affect the estimates made. Each of these sources is discussed briefly.

Police Statistics

Incidents reported to the police have traditionally been a source of data concerning the
extent of crime. In Canada, the Uniform Crime Reporting Survey has been the method
by which crime statistics have been reported and compiled. Police statistics, however,
have certain inherent limitations that can affect their accuracy. It is important to realize
that only reported crimes can be entered into police statistics, and it is known that many
violent crimes never result in a call to police. This may be particularly true in cases of
spousal violence, where there are often strong pressures for the victim not to report an
assault. Further, if a victim believes that a certain amount of violence within a marriage
is to be expected, she may be less likely to report a spousal assault to police than she
would be to report an assault by a stranger. In addition, many other factors influence a
victim's decision to report a spousal assault: "the seriousness of the event for her; her
relationship to the offender; her age, education, and social standing; the circumstances
surrounding the incident; her past experiences with the same offender and the same type
of incident; and her past experiences with the police."> These factors all suggest that
police statistics on spousal violence reflect only a proportion of the abuse that actually
exists.

Clinical Samples

Many of the early attempts to examine spousal violence relied on clinical (sometimes
called "convenience") samples. These studies typically examined spousal violence
among women at shelters for abused women, at medical facilities, or among women who
had sought treatment for physical or psychological injuries related to abuse. Relying on
this source for data on spousal abuse has the same inherent problem as relying on police
statistics: women who seek out professional assistance because of spousal violence or
who seek refuge in a shelter for abused women only represent a subset of the total group
of women who suffer spousal violence. Further, women who are seen at treatment
facilities typically represent those who have experienced the most serious abuse for the
longest periods of time and, for those who go to shelters, frequently have few financial
resources available to them.® While clinically-based studies provide important
information on the experiences of victims of spousal violence and the nature and
consequences of the abuse, they are less useful in trying to estimate the prevalence of
spousal violence in the population as a whole.



Population Surveys

Population surveys involve asking a representative, random sample of the entire
population about the characteristic or behaviour under investigation, and then
generalizing from that sample to the population as a whole. In the case of spousal abuse
in Canada, this involved surveying a sample of women concerning their experiences
with spousal violence, and then inferring the extent of violence among women in Canada
using the responses from this sample.

Population surveys have the advantage over both police statistics and clinical samples in
that the respondents are representative of the entire population, and thus should provide
a more accurate estimate of the level and nature of spousal violence than the other
methods. However, a major problem with population surveys relates to the candour and
accuracy of the respondents; this is a particularly important consideration when
respondents are asked questions about sensitive experiences such as spousal violence.
This potential bias may lead to estimates of spousal violence that are lower than the
actual occurrence in the population. The problems raised by this issue may be reduced
somewhat by paying particular attention to the wording and ordering of the questions in
the survey and, in the case of telephone or face-to-face interviews, the training of the
interviewers.

In 1993, the Canadian Department of Health commissioned Statistics Canada to conduct
the country's first population survey dedicated solely to the issue of male violence
against women, based on telephone interviews with 12,000 Canadian women. Results
from the Violence Against Women Survey relating to spousal violence are discussed in
the next section.

1.2.2  The Violence Against Women Survey’

The Violence Against Women Survey (VAWS) collected data on many forms of male
violence against women including physical violence, sexual assault, threats,
intimidation, and fear of victimization. In addition, extensive data were collected
concerning the relationship between the victim and her assailant. Specific findings
related to spousal violence were:*

. of all women who had ever been married or lived in a common law relationship,
29% had experienced at least one episode of violence by either a current or
former partner. This percentage represents more than 2.6 million Canadian
women. Types of violence included in the definition ranged from being pushed,
grabbed, or shoved, to being threatened or having a gun or knife used on her.
Sexual assaults were also included in the definition;

. 15% of all women reported assault by a current partner, but for prior
relationships the rate was 48%, suggesting that almost half of all women who
were separating or divorcing had experienced spousal violence;



3% of the women who were living with a partner at the time of the survey
reported they had been the victim of violence by the partner in the preceding
year;

of all women who had been the victim of spousal violence, 63% indicated that
the violence had occurred more than once, and 32% indicated that there had been
more than 10 episodes;

of all women who had experienced violence, 45% indicated that they had
suffered injury, and 43% of these injured women had required medical attention;

of all women responding to the VAWS who had ever been married or lived in a
common law relationship, 8% indicated that a current or former spouse had
sexually assaulted them;

sexual assault tended to be associated with physical violence -- of all women who
had been physically abused, 27% indicated that they had also been sexually
assaulted. Further, 92% of women who had been sexually assaulted by a partner
indicated that they had also been hit, slapped, punched, choked, beaten up, or
threatened with a weapon by that partner;

the incidence of spousal violence decreases with age: in the one-year period
prior to the survey, 12% of the respondents aged 18-24 reported that they had
been assaulted. This figure declines steadily with the women's age to just 1% of
women aged 45 and older;

spousal violence appears to be more prevalent in common law relationships than
in marriages: in the one-year period prior to the survey, 9% of the women in
common law relationships had been the victim of spousal violence, compared to
2% of married women;

about 20% of women who experienced abuse from a prior partner reported
violence during or following separation, and in 35% of these cases the violence
increased in severity after separation, but in only 8% of cases of violence did it
begin after separation;

in 39% of all relationships where there was violence, the women reported that
children were observers, rising to 61% of those women who were injured; i.e., a
child was more likely to witness more serious violence. Of those women whose
children observed an assault, 60% left their abusive partner, versus only 34% of
women whose children did not observe the abuse;

the occurrence of spousal violence was strongly related to whether a woman had
witnessed spousal violence in her home when she was growing up -- 25% of
women in a relationship at the time of the survey who had witnessed violence
during childhood had been assaulted by their partners, compared to 13% of
women who had not witnessed violence; and
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. the number of Canadian women murdered by their partners has remained
relatively stable between 1974 and 1993 at an average of 78 per year.

1.3 The Nature of Spousal Abuse

Early research understandably focused exclusively on the problem of abuse of women,
who are most frequently the victims of spousal abuse. These women often feel guilty
and ashamed, and may blame themselves for the abuse. In many cases, especially during
an ongoing relationship, victims of abuse minimize or deny that any abuse is occurring,
making research and advocacy difficult. Abuse can take different forms, and may
include physical, sexual,” financial and emotional abuse. It can be a continuing feature
of a relationship, or might begin or become worse at some point in time, such as during
pregnancy, or when the spouses are separating.'’

About one third of all women in the VAWS (17% in a present relationship and 59% in
previous relationships) reported serious emotional abuse in a marital relationship (e.g.,
denial of access to information about family finances, verbal denigration, or an
excessively controlling husband). In a majority of cases, emotional abuse was
accompanied by physical or sexual abuse. Emotional abuse is an important concept, and
is sometimes used by judges dealing with family law disputes, though it is a nebulous
concept, and in contrast to physical and sexual abuse, it is not a criminal offence (unless
it involves post-separation harassment or threats'").

The psychological effects of wife assault can be far-reaching. Victims of spousal abuse
report depression, anger, fear, drug and alcohol abuse, guilt and lowered self esteem.
While, in general, a woman is more likely to experience drug or alcohol problems if
there is both physical and emotional abuse, or if the physical abuse is more severe, for
some women even a single act of physical abuse can create a very intimidating,
emotionally destructive environment.

The VAWS reveals a very broad spectrum of abusive conduct, ranging from a
substantial number of cases where there was only one -- relatively minor -- assault over
the course of an entire relationship, to situations where there was a pattern of serious
repeated physical and emotional abuse, with incidents of abuse increasing in frequency
and severity.'?

1.3.1 Models of Spousal Violence

One of the influential early scholars in the field of domestic violence has been the
American psychologist Lenore Walker, who developed a descriptive model of the "cycle
of violence"" as well as the concept of the "battered woman syndrome."'* The "cycle of
violence" describes a pattern of wife abuse with three distinct phases: (1) tension
building; (2) acute battering incident; and (3) loving contrition by the abuser. In the first
phase there is increasing tension and verbal abuse, with the woman attempting to placate
her partner. The tension builds until there is an acute battering incident, involving
verbal, physical and possibly sexual abuse; the woman may leave or call the police at



this stage. In the contrition phase, the batterer is remorseful, apologizes and may send
flowers or "court" his partner; she may persuade herself that he will not abuse again and
resumes the relationship, though without intervention it is virtually inevitable that the
pattern will reoccur, sometimes with violence increasing in the next cycle. Though not
all abusive relationships fit with this pattern, many do and understanding of this cycle of
abuse is extremely important for those who work with abuse victims, since they are often
called upon immediately after the abusive incident but then find themselves working in
the "contrition" phase. Helping victims and abusers to understand this cycle can be a
part of a successful intervention strategy.

Walker also developed the concept of the "battered woman syndrome" to refer to the
state of mind of a woman who has repeatedly been through cycles of violence and is
suffering from lowered self esteem and "learned helplessness." She may not have
disclosed the abuse to anyone and feels unable to leave the relationship, perhaps because
of threats (which may have been acted on in the past) from the abuser that he will pursue
her if she leaves. She is acutely sensitive to her partner's control and tendency to
violence, and can sense his building anger. In this mental state, she may "reasonably"
believe that the only way to escape from the relationship is to kill her partner. It should
be appreciated that not all victims of spousal violence suffer from "battered woman
syndrome," and the "learned helplessness" explanation does not explain why all victims
stay in abusive relationships. In many cases, a lack of financial resources or alternate
accommodation, pressure from family or community, a desire to preserve a home for
children or a sense of guilt may keep a victim in such a situation.

Many other researchers have studied abusive relationships. Donald Dutton, a University
of British Columbia psychologist, in a study of 1,100 abusive men concluded that an
insecure attachment to mother, experience in an abusive home environment, and a
rejecting father are important background factors in determining whether a man will be
abusive in intimate relationships.'’

Other researchers have found that if there is a pattern of abuse or control while the
parents are living together, the abuser will often resort to threats to seek custody of the
children, either to keep his partner in the relationship, or to extract a favourable financial
settlement if they separate.'® Even if such an abusive person may not be likely to
succeed in court in legally obtaining custody, the threat may seem very real to a spouse
who has been constantly denigrated by her partner. Further, the threat of prolonged
litigation, which may be very credible, can be a very worrying prospect. In some
situations, the implicit or explicit threat may be that if the victim attempts to leave with
the children, the abuser will abduct the children to obtain control of them. In other cases
the abuser may threaten to kill his partner or the children if she leaves, or may threaten
suicide. What is clear is the finding that the risk of a woman being killed by her abusive
partner is significantly elevated in the period following separation.'’

In 1993, Janet Johnston and Linda Campbell, two California-based mental health
professionals, developed a differentiated set of "profiles" of relationships involving
interspousal abuse, arguing that parent child relationships also differ in each of these
situations. This range of profiles provides a richer picture than Walker, though it clearly
builds on her work. The Johnston and Campbell profiles which follow were based on a
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sample of their custody and access assessments, during which period three-quarters of
their assessments involved cases where there was an issue of domestic violence.'® Their
profiles were as follows:

On-going or Episodic Male Battering

This closely resembles Walker's "battered wife" scenario and made up under a fifth of
the cases in their samples, though this type of situation may have been under-represented
in their samples, since these situations may be less likely to be litigated and assessed in
custody and access disputes. In these cases the propensity for violence lies within the
makeup of the man, who demonstrates low tolerance for frustration and poor impulse
control, at least in the context of the spousal relationship, and is possessive, domineering
and jealous about his partner. Physical abuse usually develops early in the relationship
and is on-going or intermittent. The potential for violence is high and may escalate after
separation, often with harassment and threats alternated with pleas for return. While
children sometimes have superficially good relationships with these fathers (especially
girls who may be treated "princess-like"), these children tend to be very afraid of their
fathers. Their fathers have a low tolerance for stress and tend to be very demanding.
These men are quite likely to be abusive of both their partners and children. Johnston
and Campbell recommend that, in these situations, visitation should be supervised or
suspended, especially if the threat of violence continues after separation.

Male Controlling Interactive Violence

The defining feature of these relationships is the man's attempt to control his partner, and
maintain an authoritarian or dictatorial role. Physical aggression could be initiated by
either spouse, as part of a struggle for control. There tends to be mutual blaming and
anger in these cases, which were about 20% of the cases in their study. Once separated,
there is a good prognosis for termination of violence. Both parents in this scenario tend
to be abusive towards children, at least emotionally, and would benefit from help in
developing parenting skills; access should be clearly structured to minimize possibilities
of power struggles and abuse of the children.

Separation-Engendered and Post-Divorce Trauma

About one quarter of the cases in the Johnston and Campbell study fit this pattern in
which violence was notably absent during most of the relationship, but one or more acts
of violence occurred around the time of separation, perhaps associated with the
humiliating discovery of a lover. Because the violence is uncharacteristic, it casts a
shadow of fear and distrust over the victim, but there is generally a good prognosis for a
positive parent-child relationship, and after the incidents of violence at the time of
separation there is likely to be a violence-free relationship between the parents.

Female Initiated Violence

In these cases the woman initiates the acts of physical aggression, which has its source in
her internal state of tension. These women were sometimes characterized as histrionic,
emotionally unstable, dependent and self-preoccupied. Their male partners were
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characteristically passive, sometimes depressed, obsessive and intellectualizing. The
man usually retained his self control in the face of aggression. These situations were
10% - 15% of the cases in the Johnston and Campbell study." Relationships between
the mother and children were erratic and unpredictable; boys were especially likely to be
the victims of maternal abuse. Fathers, to the extent that they were passive and
intimidated by their wives, were not considered good role models and contributed to the
child's feelings of ambivalence towards the mother.

Psychotic and Paranoid Reactions

These situations involve often unpredictable attacks by either spouse based on
disordered thinking or a drug-induced state, and leave the victim feeling traumatized,
intimidated and fearful. About 5% of the cases in the sample were in this category;
some of the children in this situation were badly traumatized, while others identified
with the psychotic parent and were themselves psychotic-like. Johnston and Campbell
argue that visitation should be supervised or suspended in these situations.

Although Canadian courts have not referred to the Johnston and Campbell typology, it is
useful in trying to analyze and understand what judges have been doing. It is also
consistent with the VAWS that found a broad range of situations of abusive conduct,
from those where there may have been just one assault reported (about one third of the
reports) to those where there is a repeated cycle of violence with the potential for
escalating risk after separation (also about one third of the reports).

1.3.2  Gender and Spousal Violence

One controversial aspect of the Johnston and Campbell typology that is relevant to
matrimonial litigation and deserves further comment is that of abuse by women in
domestic relationships -- a question that the VAWS did not address. The relative size of
the Johnston and Campbell categories must be approached with real caution, due to the
small size of the study (140 families). Further, as it was a sample drawn from litigation
cases sent for assessment, it probably understates the proportion of serious abuse by
males -- cases that would not get to the assessment stage of custody or access disputes
because the father is so obviously inadequate.

A Canadian study by Jaffe and Austin found only 4% of a sample of contested custody
and access cases involving domestic violence was spousal abuse by the wife alone, and
9% involved mutual abuse.”’ A study carried out by researchers at the University of
Calgary reported that 18% of men admitted to physically assaulting their female
partners, compared to 23% of women,”' though it is very probable that men are more
likely to deny their abuse than women. One large scale American study revealed that for
38% of couples where there was spousal violence, the woman initiated the physical
attack.”> While some scholars dismiss all female initiated violence in relationships as
self defence, there is substantial Canadian®® and American®* data that calls such blanket
assertions into serious question.

It is also apparent from both the research and case law that in some relationships there is
a pattern of mutual abuse, in which each partner, at different times, will initiate physical
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abuse. The physical violence in these relationships is a manifestation of an on-going
power struggle within the relationship.

Gender is a very important dimension for understanding issues of spousal abuse, but it is
clearly not the only dimension.” This is, for example, illustrated by the fact that partner
abuse is also a serious problem in same sex relationships.”® Moreover, many men who
hold traditional patriarchal views of marriage do not abuse their wives.

As Johnston concludes:?’

both men and women...are perpetrating a considerable amount of physical and
verbal aggression in...separating/divorcing families. However...the
conse-quences of male aggression are...more serious...Most men are
physically stronger than women and can protect themselves better against
female aggression...aggressive males...are more likely to dominate,
control, and physically injure their partners.

There are reported Canadian family law cases where the woman has clearly been the
aggressor,”® but these are relatively rare. There is a need to take violence against men by
their partners seriously,” and to recognize that for some of these men a feeling of
humiliation may make disclosure more difficult. However, it is also important to
recognize that, in general, abuse of husbands has less serious consequences than abuse of
wives, because of differences in social and economic power, as well as strength.

Further, women are more likely to be injured and intimidated by their partners' abuse,
and to have the abuse affect their self image and ability to effectively protect their
interests and their children. Abused women are more likely to feel that their partners
controlled the relationship; some research indicates more frequent post-separation
disputes about visitation and other issues related to the children for abused than non-
abused women.’

It is also necessary to consider the social context of abuse. Some women, such as those
who are members of immigrant communities with language or cultural barriers and
possibly immigration concerns, may be especially vulnerable. A particular concern for
women in some immigrant groups in Canada is that they may be isolated from support
services in the broader community, and pressured by members of their own ethnic group
to remain in an abusive relationship.”’

In each case where the issue of spousal abuse is raised, there is a need to consider the
specific nature and context of the abuse. As Johnston points out:>>

domestic violence is not a unitary syndrome with a single underlying cause but
rather a set of behaviours arising from multiple sources, which may
follow different patterns for different individuals and families.

In order to assess the best response to spousal abuse, it is necessary to consider a range
of questions. Who is the primary aggressor? What is the frequency, nature, and
intensity of the abuse? What is the effect of the abuse, since the same acts will affect
different individuals in different ways? What is the prognosis for recurrence of abuse,
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given different possible interventions? Is there evidence about the effects of the above
on the children?

Effects of Spousal Violence

There is now a substantial and growing body of research on the negative effects on
children of growing up in a home where there is inter-parental abuse, even if the children
are not direct observers of the abuse.

1.4.1 Direct Effects -- Potential for Child Abuse

Research indicates that at least one-quarter of men who physically abuse their partners
also physically abuse their children.” In some studies, as many as three-quarters of
abusive husbands also abused their children; at least some of the variation of rates
depends on the type of population studied, with higher degrees of spousal abuse making
abuse of children more likely.*

Young infants caught in situations of spousal abuse or conflict may be dropped or
accidentally injured. Older children may be injured trying to protect an abused parent.

There is also the possibility of abduction of children by an abusing spouse. Sometimes
the abusive spouse will threaten abduction to intimidate or control a partner, and if
separation occurs, the abusive parent may abduct the child. If there is a possibility of
abduction, this may be grounds for supervising or denying access.*> In the most

serious cases, an abusive parent -- usually the father -- may kill both his spouse and his
children, or may kill his children and commit suicide; such homicides are more likely to
occur in the context of marital breakdown or separation than if the abused spouse
remains in the relationship.

1.4.2  Indirect Effects of Spousal Abuse on Children

There is a growing body of research on the negative effects on children of observing or
hearing one parent being abused by another. Children who observe inter-parental abuse
are often terrified by the experience, and may not understand it. In some cases
witnessing even a single serious incident of abuse can produce post-traumatic stress
disorder in children.”” Even if a child does not directly observe spousal abuse, living in
a home where there is spousal abuse can have serious negative effects. The worst
outcomes for children are associated with both observing spousal abuse and being
directly abused.

There is now a substantial body of research from experts in child development that
children from homes where there has been spousal abuse have:

. more behavioural problems and lower social competence; boys tend to

externalize and be more aggressive, including the commission of offences as
adolescents, while girls tend more towards depression;
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. lower self esteem and higher anxiety, as evidenced by sleep disturbance and
nightmares; and

. a greater likelihood of becoming involved in abusive situations as adults -- boys
as abusive partners and girls as abused women.*®

Fortunately, there is evidence that for most children® there will be substantial
improvements in behaviour and emotional state if the child ceases to live with the
abusive parent, and that therapy for the child is often helpful. There is a need for more
research into long-term effects on children of spousal abuse, as well as on the effects of
different types of legal arrangements (e.g., no access vs. supervised access vs. open
access). There is also a need to research the effect of different patterns and types of
spousal abuse on children, since most of the research to date has been based on
situations where the abusive parent has not had contact after separation, and where the
women lived in a shelter for a period of time, situations that are likely to involve more
severe abuse and lower income families. Some children seem relatively immune to
growing up in a violent home, and there is also a need for research into this resilience.

1.4.3  Effect on Abused Parent

An abused spouse often suffers from lowered self esteem, depression, drug or alcohol
abuse or may take out feelings of powerlessness by mistreating their children. A history
of physical aggression in the family is "strongly associated with mother's diminished
parenting, in that mothers from violent relationships are less warm and more coercive
with their children."*

While it is clear that children suffer from the diminished parenting capacity of an abused
parent, there may be difficulty in deciding how to take account of this in a custody
dispute. It may be argued that it is unfair for an abusive spouse involved in a custody
dispute to be able to "hold against" the abused partner parental inadequacies that are
caused by abuse. A response may be for the abused parent to adduce evidence in court
on the positive effects of therapy for victims of spousal abuse after separation, in
particular for improving parenting capacity. It may also be important for advocates of
abused spouses to introduce evidence of the controlling and possessive nature of abusive
spouses, and the negative effect that this can have on their parenting capacity, even if
there is no direct abuse of the children.

1.5 Spousal Violence in Custody and Access Disputes

There are many challenges for advocates for victims of abuse in custody and access
disputes involving spousal violence. Some of the challenges arise out of the potentially
life-threatening consequences for women and/or children in these cases; others occur in
the context of proving the abuse in what are often emotionally charged cases. For
example, three common arguments made by abusive husbands are: (1) the mother is
psychologically unstable; (2) the mother is financially incapable of caring for the
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children; and (3) the mother's allegations of violence are exaggerated or unfounded.”!
Judges, lawyers, and other professionals working with families where spousal violence is
present need to recognize the abuse, its seriousness, and its profound effect on children.
A particular challenge in American and Canadian custody disputes is taking into account
the "best interests of the child" where spousal violence exists, and how the court should
consider children's wishes.

1.5.1 Protecting Women and Children

If there has been a history of violence, or seems to be any risk of future violence, it is
essential that an assessment of risk and dangerousness be undertaken, bearing in mind
that it is often difficult to assess the potential for violence and that, in some cases,
violence and risk may escalate after separation. It may be necessary for a woman with
an abusive partner to develop a "safety plan." Workers from a shelter are often able to
provide assistance for women in developing a safety plan, though lawyers also play a
role, at least in helping to ensure safety in court and assisting in liaison with police,
Crown prosecutors and shelter workers.*” A woman in this situation may need help with
finding secure shelter, financial support or welfare. If there is a serious risk of post-
separation harassment or violence, the police should be involved. Though some police
forces have given these cases a low priority, increasingly Canadian police forces have
policies and specially trained officers to deal with these cases.

In some more serious cases, if the legal system seems unable to protect a woman and her
children, she may even have to change her name and go "underground." As aresult of a
professional discipline case brought against an Ontario lawyer, it has now been
established that if a lawyer has a "reasonable and honest belief" of imminent danger to a
child, the lawyer will be ethically justified in advising a client to defy a court order and
take the child "underground," provided immediate steps are taken to bring a court
application to resolve the situation.” The law must deal sensitively with cases where a
parent takes a child away from the jurisdiction to protect the child from an abusive
situation.

1.5.2  Proving the Abuse

In all family cases, and to some extent in all litigation, there are problems of proof
associated with witnesses having selective memories and taking interpretations most
favourable to themselves or to their friends or relatives, as well as of deliberate
manipulation and dishonesty. Problems of proof can be especially difficult in spousal
abuse cases, as the abusive conduct often occurs in private, and the perpetrator will often
have a psychological tendency to deny or minimize his conduct as well as a tactical
motivation for dishonesty. Beyond the testimony of the parties, the spouse seeking to
prove abuse may submit such evidence as letters admitting abuse or photographs that
depict it. In some cases there will be relatives, neighbours or professionals such as
doctors,*™ police or social service workers who can testify as to having observed abusive
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conduct, or seen injuries or other evidence of abuse. One of the difficulties in proving
abuse is that at the time it occurs, victims often hide or deny their abuse. The VAWS
revealed that only 26% of assaulted women had ever called the police, but most told a
friend or neighbour; only one-quarter told a doctor and 22% told no one.*

Sometimes children can testify about spousal abuse, though it will generally be
preferable not to call them as witnesses and embroil them in parental disputes unless
absolutely necessary.*® In some cases a child’s disclosure of spousal abuse may be
revealed through an investigation by police or child protection services, or in an
assessor’s report, or through a neighbour or relative who heard the child speak about the
violence in the home. Often, however, children are very frightened in abusive families,
and will be reluctant to disclose, especially in the context of on-going litigation.*’
Sometimes an abused mother will know of other women who have been involved in
previous® or subsequent relationships with the abuser who may also have been
victimized, and who can testify as to his abusive behaviour. If they were involved in a
relationship after the separation with the mother, they may be able to testify about the
father’s abuse towards children during access visits.”

1.5.3 False and Exaggerated Allegations

While minimization of domestic violence by abusers (and often by victims, at least in
intact relationships) is more common than exaggeration, judges and lawyers need to be
aware of problems of false or exaggerated claims of spousal abuse. There are substantial
conceptual problems in trying to do research about false claims (or false denials) of
abuse. One interesting study by Johnston found very substantial disparities in
descriptions of divorced partners about the extent and initiation of verbal and physical
aggression during their relationship, with men and women most commonly each
reporting that their partner was the aggressor and minimizing their own role. She
concluded that it is in general more likely men are refusing to acknowledge their
violence, since women were offering "more detailed and highly specific accounts,
whereas men tended to be vague or dismissive of the event."*’ Johnson recognized that
both women and men can be aggressors, and there is a "lack of clear gender discrepancy
in aggressive behaviour," but "that the consequences of male aggression are expected to
be more serious."”!

The incidence of false allegations probably varies over time (and perhaps locality).
Johnston and Campbell compared two samples they studied of divorcing parents who
were contesting custody or visitation:

With respect to exaggeration and elaboration of incidents...in the first sample
studied during the years 1982-84, only two women clearly did this. In the
second sample, seen more recently during 1989-90, by which time some
spouses and their attorneys had become very familiar with the feminist
sociopolitical position with respect to domestic violence and the battered
women's syndrome -- through television, the press and women's shelters -
- seven women and one man (13%) were judged to have exaggerated the
issue of violence as a ploy in the custody dispute.
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With more awareness among the public, and a much higher degree of psychological
validation and support than in the past, it is quite possible that there may now be more
false or exaggerated claims of spousal abuse than in the past, with such claims being
advanced either to gain an advantage in litigation, or genuinely reflecting the victim's
interpretation of her past. However, it must also be appreciated that the more supportive
climate has facilitated more genuine victims of abuse coming forward, and there are still
many victims who do not disclose their abuse.

An example of a case where a judge concluded that a woman embellished her account of
abuse was the 1995 Ontario decision of K.4.S. v. D.W.R.> The parents separated when
the child was less than a year old; the father was seeking access more than a year later,
while the mother sought to deny access. There was evidence that the father had been
controlling and on occasion abusive of the mother; he pled guilty to criminal harassment
of her as a consequence of post-separation telephone calls, and was convicted of
offences relating to assaults of previous partners. However, Katarynych Prov. J.
concluded that much of the mother's testimony had exaggerated incidents of abuse. She
observed:

according to her evidence, she was regularly assaulted by him in the course of
their altercations...Over the course of my deliberations, I remained wary,
but not entirely disbelieving, of Ms S's assertions that she was a typical
battered woman. Conclusions drawn from stereotypes are...highly
suspect and [ felt that at times she was constructing her testimony to fit
carefully the profile advanced by the literature. She was embellishing
parts of her evidence on the issue of his assaultive behaviours towards
her...Her professed "fear" of contacting the police appeared contrived and
significantly inconsistent with the evidence showing that she was quite
prepared to contact the police when it suited her purposes...Overall, it was
not fear...that I detected in her testimony. It was disdain, tinged with a
few vindictive touches as it became important to excise him from her life.

The judge also considered the expert evidence of a "feminist marriage and family
therapist" about the effect of spousal violence, but gave it little weight. There was also
substantial evidence from other individuals that the father had positive involvement with
other children, including a child from a previous relationship. The judge ordered
supervised access and counselling for both parents, with an indication that unsupervised
access should begin when the father demonstrated that he was ready.

From a societal perspective, the problem of male abusers denying or minimizing their
acts is a more pervasive and serious problem than the problem of women exaggerating
or falsifying claims of abuse. However, justice system professionals must approach each
case on its own facts, and be prepared to deal with both types of problems. Peter Jaffe's
response to claims of women magnifying violence is: "In my experience of over 20
years of completing custody and visitation assessments, the real problems lie in
overlooking violence and most women under-reporting out of embarrassment,
humiliation, and lack of trust for legal and mental health professionals.">*

1.5.4 Children's Wishes
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Children’s wishes can be very problematic in spousal abuse situations because the
abused parent may be seen as weak and "ineffectual," and children may wish to align
themselves with the "stronger," more powerful, abusive parent. An abusive spouse can
be very manipulative and the denigration of the other parent may influence a child’s
relationship with a victim of abuse, or the abusive parent may coerce or threaten the
children to express views favourable to himself. In some cases, a man who is an abusive
spouse will have a superficially good relationship with a child, especially a daughter
who may be treated "princess-like," and who will express a desire to live with him,
though the child may still have a profound fear of the abuser. It can be psychologically
difficult for an abused parent to accept a situation where children are ambivalent or
express a desire to live with a parent who has been an abusive spouse.

Perhaps the most infamous Canadian example of children expressing a desire to live
with an abusive father was the Thatcher™ tragedy. As his relationship to his wife began
to deteriorate, he became increasingly demeaning, abusive and controlling towards her.
After separation his sons and eventually his daughter indicated a strong desire to live
with him, and continued to express support for him even after he was convicted of the
murder of their mother, which occurred after she had remarried.

In Worden v. Worden™ the husband had a drinking problem and a history of violence
towards his wife, though there was no evidence that he ever directly abused the children.
The woman left her husband after 17 years in the abusive relationship, taking the
children with her to a shelter. While the 14-year-old son did not get along with his
father, the 10-year-old daughter continued to express a desire to live with the father in
the familiar home surroundings. Arguably the desire of the judge to maintain the child
in "familiar surroundings" and proximity of friends was critically important to the
decision in Worden, and the outcome might well have been different if the father had
initially been required to leave, thus allowing the mother to have exclusive possession of
the family home. The judge observed that given the age of the children, they would be
likely to "resist and perhaps resent situations that are thrust upon them," and ordered that
the father was to have custody of the daughter, on condition that he refrain from drinking
in her presence and take counselling for his alcohol and anger management problems.

Sometimes individuals who are abusive of partners present very well and are highly
manipulative, and are able to "con" assessors, especially those who may not be familiar
with patterns of abuse, or who are impressed by children’s wishes and their apparently
close links to the abuser. This may be challenging for counsel for an abused spouse to
counteract, but it is possible to do so, in particular by introducing independent evidence
of abuse as well as testimony of other mental health professionals on the effects of
spousal abuse on children. The courts have stated that they are not bound by an
assess%r’s recommendation or a child's wishes, especially in situations of spousal
abuse.

However, a child's wishes can be an important factor favouring a parent who abused a
partner, but appears to pose no risk of direct abuse to a child.® A child’s wishes to live
with an abuser should have less weight in cases where there has been spousal abuse than
in other contexts, though it is not clear that Canadian courts always have followed this
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approach. On the other hand, if a child expresses a reluctance to seeing a parent who has
been abusive, judges should not ignore the child's concerns and fears. Unfortunately,
there are cases in which assessors and judges have given little weight to a child's
understandable reluctance to visit a father who has abused their mother, dismissing the
child's fears as being "transferred" from the mother.”
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2.0 CURRENT LEGAL RESPONSES IN CANADA

2.1 Legal Responses to Spousal Violence

Until the 1960s, the issue of spousal abuse was largely ignored as a social and legal
problem.' Justice system professionals, such as judges, lawyers and police, who were
virtually all men, displayed little sensitivity or understanding for a range of forms of
violence arising in intimate contexts, such as wife abuse, sexual assault and child abuse.
There was a tendency to view those cases of "domestic" violence that came to the
attention of the police as "private" matters. Except in the most serious cases of wife
assault or homicide, the police were unlikely to lay charges, and spousal abuse was only
to be a factor in family law cases if it was "excessive." Health and social service
professionals who were involved with spousal abuse generally viewed "family
preservation" as a primary objective, and disregarded issues of safety. Female victims of
abuse were often characterized as "masochistic" or "neurotic."?

The late 1960s saw the beginnings of the modern feminist movement and the beginnings
of an awareness of the serious and extensive nature of abuse of women in intimate
relationships. In 1968, as part of Canada's divorce law reform, physical and mental
cruelty became grounds for dissolution of marriage. In the 1970s, advocates for women
and various professionals began to demand government action to respond to the realities
of spousal abuse and the first shelters for battered women were established.

By the early 1980s, there was a growing concern about the inadequacy of the legal
responses to spousal abuse. In particular, the practice of police expecting abused wives
to bring their own "private prosecutions" in criminal court was criticized; these women
invariably lacked the psychological and financial resources to carry forward their cases,
or were easily intimidated or cajoled by their abusers into withdrawing charges. There
was also a growing awareness of the "cycle of abuse," which often resulted in abused
women repeatedly going through an emotionally destructive and physically dangerous
pattern of abuse and reconciliation with their partners. In the early 1980s, many police
forces began to respond by increasing training for their officers and introducing policies
requiring mandatory police charging in response to all cases of domestic violence.”

There continued to be many examples of judicial "insensitivity" to wife abuse in the
1980s,” though by the early 1990s judicial education programs in Canada were dealing
with domestic violence, including presentations by advocates for battered women, and
civil and criminal courts were starting to display more understanding of the problems of
domestic violence and wife battering. In 1990 in R. v. Lavallee,® the Supreme Court of
Canada ruled that a woman charged with murdering her common law partner might be
considered to be acting in "self defence," even though at the time of the killing she faced
no immediate threat to her physical safety, if taking account of her mental state as an

abused woman, she had a "reasonable apprehension of death or grievous bodily harm."
The jury could hear expert evidence about the mental state of abused women to
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determine whether this particular victim of battering was acting reasonably, taking
account of all of her circumstances and the context of the abusive relationship.

By the mid 1990s, not only have there been highly publicized criminal trials dealing
with spousal abuse, but the media and popular culture have raised public and
professional awareness of the existence of the phenomenon of the "battered woman."

2.1.1 Custody

Until the late 1980s, Canadian judges clearly downplayed the importance of domestic
violence in all legal contexts, including custody and access proceedings.® More recently,
however, Canadian judges have begun to place significant weight on spousal abuse as a
factor in child-related proceedings, though some judges display less understanding of
spousal abuse than others, and all judges consider the nature and effect of the spousal
abuse on the children, as well as the individual circumstances of the case in making a
determination.

While over 40 American states have legislation that explicitly mentions domestic
violence as a factor in custody and access related cases, in Canada only Newfoundland’s
Children’s Law Act makes specific reference to this factor, providing that:

31(3) In assessing a person’s capacity to act as a parent, the court shall consider
whether the person has ever acted in a violent manner towards

a) his or her spouse or child;

b) his or her child’s parent; or

c¢) another member of his household;

otherwise a person’s past conduct shall only be considered if the court thinks that
it is relevant to the person’s ability to act as a parent.

The federal Divorce Act and legislation in most provinces specifies that in assessing a
child’s "best interests," the court shall not take account of a person’s "past conduct
unless that conduct is relevant to the ability of that person to act as a parent of a child."’
While this statutory provision may exclude evidence of such marital "misconduct" as
adultery, there is now a significant body of Canadian case law in which judges have held
that spousal abuse is relevant to custody and access and given it significant weight as a
factor in deciding about these issues.'’ In many of the "earlier" reported decisions --
only from the late 1980s -- expert testimony was essential to establish the effects of
spousal abuse on children; while in practice this type of expert evidence is still valuable,
it is no longer essential in every case.

One of the first reported Canadian cases dealing with the effects of spousal violence on
children was Young v. Young, decided in 1989. The parties separated after about 15
years of marriage. While the children, aged 11 and 13, expressed a wish to live with
their father, Bolan L.J.S.C. was concerned that the father was trying to manipulate the
children by showering them with lavishness during visits. There was significant
emotional abuse of the wife by the husband throughout the marriage, several incidents of
the husband sexually abusing the wife in the last two years of cohabitation, and two
physical assaults after the separation. There was expert testimony from three mental
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health professionals. The judge remarked that "relevancy of this finding of abuse is that
it goes to [the father's] ability to parent the children on a full time basis." The judge
accepted the expert testimony based on the literature on the effects of spousal abuse on
children, namely that:"'

1. An abuser who goes without therapy will continue to abuse in another
relationship;

2. Children who witness abuse can become abused even though the abuse is not
intentionally directed at them;

3. Abused male children often become abusers and abused female children may
become compliant to abusers.

The judge awarded custody to the mother with liberal, but structured access to the father.

Since Young there have been many reported Canadian cases in which mothers who have
been victims of emotional and physical abuse have called expert witnesses to testify
about the negative effects of this abuse on the children, and hence explain why the father
should not get custody.'? These experts have also explained how the abuse has affected
the victim, for example causing loss of self esteem and depression, and how counselling
can (or has) helped the victim to recover and be an effective parent.

At least some Canadian judges are aware of the effects of spousal abuse on children. In
one 1997 British Columbia case, the judge observed that the father's:

abuse of the [mother]...affects the health and well-being of the children because
they have witnessed it over and over again. The [expert] evidence shows that
they are, as a result, fearful for their mother's safety, guilty that they cannot
protect her and afraid of repercussions if they do try to protect her.'?

In a 1997 Ontario case involving a child who was too young to have remembered
witnessing any incidents of spousal abuse, the judge awarded custody to the mother,
remarking on the father's abuse of the mother:

Although the evidence on the issue of [spousal] violence and emotional abuse is
only indirectly relevant to the issue of custody and access, I cannot ignore it as a
factor...the manner in which he treated his wife reflects on his character, his
values and his suitability as a role model."*

In some more recent cases, abused women have been able to obtain custody without
calling expert evidence, even in the face of an assessor’s report favourable to the father.
At least some judges are now prepared to accept the harmful effects of spousal abuse on
children without the testimony of an expert in domestic violence."> For example, in the
1995 British Columbia case of Stewart v. Mix,'° the parties cohabited for seven years,
during which time the man attempted to constantly control the woman, verbally abused
her daily, and displayed a temper that could quickly be inflamed to violence, including
assaulting his partner. The last assault occurred in the presence of their then two-year-
old son at the start of an access visit, which was the only occasion on which criminal
charges were laid. An assessor recommended that the father should have custody, in
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large part because the mother had moved and formed a new relationship and had a young
baby, and the assessor felt that the older boy had bonded to the father's extended family.
The judge rejected the assessor’s recommendation that the father should have custody
and observed that the "father has a history of a violent temper, was consistently jealous
of his [former] common law wife, used violence when aroused...It is difficult to see how
he can be considered a good role model." The judge awarded custody to the mother,
with specified access to the father, including a provision for supervision of the exchange
of the child.

While many judges are aware of the significance of spousal abuse in custody and access
cases, clearly others are not. An example of judicial insensitivity is provided by a 1993
Ontario decision in a case where the mother was alleging both spousal abuse and sexual
abuse of the daughter. The judge discounted the testimony of an expert witness and
believed that the mother was not a believable witness because she hesitated in her
answers, and avoided questions that "would put her in a bad light vis-a-vis her behaviour
in her marriage." In awarding the father unsupervised overnight access, despite his
history of past violence and the mother's concerns about sexual abuse, the judge
remarked:

While it is true he has demonstrated violence in the presence of his wife and
others, normally directed towards his wife, such was almost on all occasions
provoked by the applicant's [wife] immature behaviour."”

This type of judicial attitude demonstrates the need for legislation that deals explicitly
with spousal abuse as a factor in custody and access cases.

Joint Custody

Joint custody is not appropriate if there has been a history of spousal abuse and the
abused parent is unable to effectively negotiate issues without the involvement of an
advocate. Indeed joint custody is not appropriate if there is a high level of parental
conflict or serious power imbalances, even without abuse;'® there is all the more concern
if there is a history of spousal violence. There are Canadian judgments which recognize
that where there is a history of significant disagreement and argument, let alone abuse,
joint custody is not likely to be appropriate,'’ though it would be preferable to follow the
example of several American states and have a statutory prohibition against joint
custody if there is a significant history of domestic violence,* as there have been
Canad%elln cases in which judges have imposed joint custody despite a history of spousal
abuse.

Mutual Spousal Abuse

As discussed in Chapter 1.0, Section 1.3.2, there are some relationships that can be
characterized as ones of "interactive violence," where either party can initiate physical
aggression as part of a struggle for control, with mutual blaming and anger. In general,
these cases seem to have a relatively good prognosis for elimination of violence after
separation.
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In the 1997 British Columbia case of Stackhouse v. Stackhouse™ the judge adopted the
marriage counselor's characterization of the parents' relationship as a "classic power
struggle." The judge felt that each party had a "strong need to justify their behaviour and
persuade the court that one or the other was the perpetrator." The judge believed that
there was mutual shoving and insulting behaviour, and that both would benefit from
counselling, and both were participating in programs. The court awarded custody to the
mother, and in the absence of evidence that the father posed a direct risk to the children
during a period of supervised access, allowed unsupervised access. The court observed
that during the supervised access visits, the children appeared to enjoy a "healthy,
fulsome relationship with their father." In light of the history of marital conflict, it
would have been preferable to have at least a period of exchange supervision.

Abusive Women

Women are most commonly the victims of spousal abuse, or are more seriously affected
if there is a mutually abusive relationship, but Johnston and Campbell as well as other
researchers have found that in a minority of cases the wife appears to be the initiator of
physical abuse. There have been a few reported recent Canadian cases in which it is
apparent that the woman was the more aggressive partner. In some cases, the woman's
aggressive behaviour may reflect her emotional condition, while in others she may be
psychotic. Even if the woman has initiated the spousal abuse, there are often mitigating
factors, such as that the mother is clearly the child's primary caregiver, which support
her custody claim. Further, there is considerable evidence that women who abuse their
partners are less likely to directly abuse their children than men who are spousal abusers.
As a result, abusive spousal behaviour by a wife is generally seen by judges as less
decisive in a custody dispute than abuse by a husband.*

In D.M. v. L.M.,** the court accepted that during the marriage the mother had behaved in
an erratic and violent fashion towards the father and the contents of the house, and that
the "child [had] been exposed to these outbursts in a totally unacceptable way." The
mother had interim custody. A court appointed assessor recommended that the father
should have custody, but the judge chose to rely on the opinion of the mother's doctor, to
the effect that after the assessment but before the trial the mother's emotional condition
substantially improved and was under control by drug treatment. The court ordered joint
custody, with the child's principal residence with the mother and extensive access to the
father.

In a 1997 British Columbia case® the parents had two children, both of whom
experienced developmental delays, and the mother stayed at home to care for them. The
evidence of the father and the mother's father as well as of a neighbour was that the two
spouses argued noisily, with the mother being the louder of the two. The mother
admitted assaulting her husband on at least one occasion, and there was evidence that
she pushed and shoved him at other times, though the judge would not accept the
husband's allegations of more serious violence involving her use of knives and throwing
chairs. The husband was verbally abusive of his wife, denigrating her appearance,
especially after she gained weight with the birth of her children. While Vickers J.
concluded that the mother was the more physically aggressive of the two, the judge
accepted that she was the primary caregiver and did not pose a risk to the children. She
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was awarded physical custody of the children, with the father sharing guardianship
rights, and having regular specified access.

These cases illustrate that while spousal abuse should always be considered by a court in
deciding custody and access issues, it should always be seen in an appropriate context.
In particular, in a relationship characterized by mutual abuse or female initiated physical
violence, the primary caregiver should generally not be deprived of custody, unless there
is evidence of direct abuse of the children.

Separation-Engendered Violence

It is possible to categorize some cases as ones in which abusive conduct is not a constant
feature of the spousal relationship, but rather is confined to a few episodes around the
time of separation. Such situations often have a better prognosis for future relations than
relationships where violence has been more pervasive.

In Hallett v. Halletf*® the parents cohabited for 14 years in a relationship that was
apparently free of abuse. During the process of separation, which went over several
months, the man assaulted the woman on three occasions in incidents involving shoving
and some hitting; one of the two children saw one of these incidents and later told an
assessor that he was frightened by it. The police were called and charges laid after the
third assault, and the woman and her children went to live in a battered women's shelter.
While the man questioned whether the woman should have had the "advantage" of a
support network and long-term housing for "battered women," a worker from the shelter
testified on behalf of the mother at the custody trial. Schnall Prov. J. commented on the
limited amount of physical violence in the relationship and observed:

This does not justify his conduct by any means, but it does reflect that physical
violence...was not the usual characteristic of the parties' 14 year
relationship...these three incidents were apparently out of character for [the man].

The custody assessor did not consider the spousal abuse to be an important factor, and
did not question the children about this issue to any extent. The judge concluded that the
assaults were "not relevant" to issues of custody and access, though she criticized the
assessor for not exploring the issue more fully. She awarded sole custody to the mother,
with specified access to the father on alternate weekends and vacation periods.

2.1.2 Access

The so called "friendly parent" provision of the federal Divorce Act s. 16(10) provides
that:

...the court shall give effect to the principle that a child of the marriage should
have as much contact with each spouse as is consistent with the best interests of
the child and, for that purpose, shall take into consideration the willingness of the
person for whom custody is sought to facilitate such contact.
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This provision has been cited by the Supreme Court of Canada to help justify restraining
the mobility of a custodial parent”’ and as the basis for not restricting the right of a
Jehovah’s Witness father from sharing his religious faith with his children during
visits.”® In practice, s. 16(10) creates a presumption that access by the non-custodial
parent is in the best interests of a child. While this provision is used by advocates for
abusive spouses to secure access rights, at least some judges have indicated that in cases
where there is evidence of a significant risk of harm to a child, access will be restricted
or even denied. The tone of s. 16(10), however, may sometimes make victims of abuse
who are seeking custody reluctant to put forward a claim to restrict access for fear of
appearing "unfriendly."

Denial of Access

Although the legislation and case law create a presumption that continued contact
between a non-custodial parent and child is in the child's best interests, a significant
number of reported Canadian decisions have recognized that in situations where there
has been a history of serious spousal abuse or violence, access may not be in the child's
best interests and should not be permitted. As stated by Pugsley J.A. of the Nova Scotia
Court of Appeal in Abdo v. Abdo, where an abusive husband and father was denied
access to his three children:*’

While contact with each parent will usually promote the balanced development
of the child, it is a consideration that must be subordinate to the best interests of
the child...while...the burden rested on Mrs. Abdo to establish that it was in the
best interests of the children to eliminate supervised access...the use of the word
may in the phrase "supervised access...may be harmful..." [in the trial judgment]
suggests that Mrs. Abdo may not have established that supervised access would
be harmful...it [is] not...necessary to establish that supervised access would be
harmful.

There are a growing number of cases in which access has been denied to an abusive
spouse. They are situations of repeated physical violence and emotional abuse by a man,
directed at his female partner, and sometimes at the children as well, and almost all have
involved some form of post-separation spousal abuse. Although in most of the cases the
custodial mother relied on expert testimony to support the application to deny access,
there are cases in which access has been denied without such testimony.*

One of the leading precedents on denial of access to an abusive spouse is the 1992
Ontario Court of Appeal decision in B.P.M. v. B.L.D.E.M. The woman had a son from a
previous relationship; the parties were married for two years, during which time the wife
gave birth to a daughter. The father began to be abusive during the pregnancy,
undermining the woman’s relationship with her family and having "violent rages;" after
the birth he became increasingly violent and threatened to kill her. In 1985 the woman
left out of concern for the safety of herself and the child. After the separation, the father
had access to his daughter, while the harassment and threats against the mother
escalated. The man often followed the woman around, left her harassing notes, and was
verbally abusive to her at the time of access. He sometimes threatened not to return the
child after access. Despite this type of conduct, judges in 1986, 1988 and 1989
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permitted unsupervised access; during this time the woman moved from Alberta, where
the parties were married, to Ontario to be near her parents. The daughter was finding the
visits stressful. Supervised access was ordered, but the child continued to experience
stress related to the visits. Eventually in 1991, access rights were terminated; a decision
affirmed by the Ontario Court of Appeal in 1992. The Court of Appeal characterized the
man’s post-separation conduct as "incessant and obsessive," creating stress on both the
child and mother.”’ While the child continued to tell an assessor that she was not
adverse to seeing her father, as long as it was infrequent and supervised, Abella J.A.
observed that a court should also consider the effects of continued access on the
custodggll parent, especially when she has been the victim of continued harassment by the
father:

The needs of children and their parents are obviously inextricable, particularly
between children and the parent on whom they depend for their day-to-day
care...But the central figure in the assessment is the dependent child...There is no
evidence of any bond whatsoever between this child and her father. On the
contrary, there is evidence that she was hostile towards him during supervised
access visits, withdrawn before and after the visits, had nightmares and some bed
wetting.

Abella J.A. denied the father's application for supervised access. However, Finlayson
J.A dissented and felt that s. 16(10) of the Divorce Act precluded the making of such a
"draconian" order, and would have permitted supervised access. While the position of
Abella J.A. arguably reflects the dominant judicial thinking in Canada today, it is
apparent that not all judges adopt her views. Given the inherent vagueness of the "best
interests" test and the existence of the "friendly parent" presumption, legislation should
be enacted to ensure that a mother and child should not be expected to live through years
of unsupervised access with such an abusive man, as occurred in the late 1980s in
B.PM.v. BL.D.EM.

If a court has initial concerns about access and orders supervised access, the court may
consider abusive conduct or a failure to regularly visit as a reason for terminating
supervised access.” Similarly, if it is acknowledged at the time of the original access
order that the man has an anger problem and must take part in a counselling program, the
failure to complete a program®* or the completion of a program but the continuation of
harassment and threats against the mother,”> may justify termination of all access.
Although the situations will be "rare," there have been cases involving abusive spouses
where the courts have refused access without any attempt to try access, even on a
supervised basis.*

The unhappiness of a custodial parent about access, or her sense of anger or hatred
towards the non-custodial parent, do not justify a termination of access. However,
where there is a history of abuse of the custodial parent during, and especially after the
end of the period of cohabitation, some judges have held the effects of abuse on
emotional condition of the custodial parent may legitimately be an important factor in
terminating access. In Matheson v. Sabourin the parties cohabited for one and a half
years during which time they had a son. The father physically and verbally abused the
mother during the period of cohabitation, and continued to harass and assault her for
three years after the separation. In terminating all access Hardman Prov. J. wrote:
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There can be no question that it is dangerous to state as a principle of law that if
access causes stress for the custodial parent then it should be terminated.
However, it is clear that there are circumstances where the impact on the
custodial parent is such that extinguishing access must be considered...No one
could put it more clearly than the [mother]...did in her evidence: 'T’'m trying to
raise him and you’re trying to destroy me and that affects him."’

While the decision in Matheson v. Sabourin demonstrates sensitivity to spousal abuse,
the woman and child were subjected to abuse for far too long before access was
terminated. In situations where spousal abuse continues after separation, legislation
should require that access be terminated, or at very least the exchange of the child should
be supervised. A parent with primary responsibility for the care of a child should not be
subjected to abuse so that her former partner can continue to enjoy a relationship with
the child, especially since spousal abuse is harmful to the child.

Although the wishes of a child about access are not determinative, they will be an
important consideration in dealing with access issues, especially those involving a
battering husband. When there has been a significant history of spousal abuse and the
children have become fearful of their father and express a desire not to see him, this
should be a very persuasive factor in denying access.™®

Conversely, a child's continued desire to have contact with a parent with a history of
spousal abuse is likely to influence a court to permit access. In Brusselers v. Shirt,*’ the
parents did not cohabit after the child's birth, though they were married. The father had
been abusive of the child's mother during their cohabitation, and there was conflict
between them about access. He had been abusive of women in other relationships and
the mother also had concerns about the father's parenting skills and wanted to deny him
access. However, an assessor testified that the eight-year-old girl wished to see her
father, a desire related to her seeing the relationship that other children whose parents
had separated enjoyed with their fathers. Justice Smith noted that the father was taking
counselling for his abuse problems and seemed to have a good relationship with a young
son from another relationship, and ordered unsupervised access.

Supervised Access

Supervised access may be appropriate if there is a reasonable apprehension of a threat to
the safety of a child during a visit, if the child is afraid of the visit or refusing to visit, or
if there is a reasonable apprehension that the non-custodial parent will abduct the child.*
Supervision can help reduce fears of a custodial parent if there has been a history of
abuse. Some supervisors will keep records and be able to testify about the quality of
parent-child interaction during a visit. In some cases, there will be sufficient evidence of
hostility or stress on the part of the child during supervised access to obtain an order
terminating all access, though this will generally require that the supervisor is a person
qualified to express an opinion about parent-child relationships.*' In a number of
localities supervised access projects have been funded, at least in part by the
government, and these are valuable services for helping to maintain parent-child
relationships while protecting children. Unfortunately, these services are facing
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cutbacks and are becoming less available. In the absence of a suitable supervisor, access
should be terminated if there is a risk to safety of a child.

A supervisor can be a professional, a volunteer, or a relative (e.g., a member of the
father’s family chosen by the mother).** It is important that the supervisor not be an
inappropriate person, in particular not someone who may be controlled by the abuser and
who may not actually protect the child.*

While the legal precedents indicate that courts are unwilling to award access where it is
shown to be harmful to the child, there may be a tendency for some judges to order
supervised access as a "compromise" rather than make the difficult decision of
terminating all access. Given its intrusive, expensive and artificial nature, supervised
access should not be seen as a permanent arrangement when a parent is too much of a
risk to be alone with a child, but rather should be a "temporary measure...to help resolve
a parental impasse over access."** Preferably during the period of supervised access, the
abuser will be taking steps, such as participation in counselling, that will reduce the risk
to the child and permit unsupervised access at some future time.*

Some parents have such a high potential for unpredictable or uncontrollable violence or
abuse towards the children that a court should not order supervised access. A judge
should also be concerned about subtle non-physical threats or psychological abuse that
can still occur during supervised access and be a basis for rejecting this option.*
Ultimately, even if there is no immediate risk to the child, a court should deny any
access if it is not satisfied that the child will receive some benefit from visits with the
parent.

Exchange Supervision

In some situations where there is a concern about the potential for violence, or at least
verbal abuse between the separated parents, but the risk of direct harm to the children
seems low, it may be appropriate to have supervision of the process of exchanging care
of the child for access visits. In high conflict situations, the process of exchange of the
child has the potential for spousal violence or verbal abuse.*’ Supervision may be
especially appropriate during an initial period after separation when the risk of violence
may be higher. Exchange supervision is less costly, intrusive and restrictive than access
supervision, but should only be contemplated if the there is no significant risk of direct
harm to the children from the abusive spouse.

Some American judges order that the access exchange should occur at a police station or
in a court house to limit any threat of violence at the time of exchange. While this may
be a last resort, these locations may be frightening for a child as well as inconvenient.*®
Finding a suitable, willing exchange supervisor is preferable.

It should be appreciated that if a man with a history of spousal abuse is awarded custody,
the exercise of access rights by the mother may be occasions for continuing the abuse,
intimidation or control, and a court order may be required to supervise the exchange of
the child or otherwise prevent harassment.*
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2.1.3 Mediation

It has been argued that if there is a history of spousal abuse, mediation is never
appropriate because the parties do not have equal bargaining power and there is a risk for
continued abuse. Mediated agreements tend to result in joint custody awards (because
past misconduct is not considered), and mediators seldom encourage supervised access
or exchange.”’ Many mediators, however, have begun to recognize the importance of
issues of spousal abuse and power imbalances. Prominent Canadian mediators have
articulated the principle that: "While we are neutral as to the particular agreement
reached (provided it is reached voluntarily), we are not neutral about the safety of our
clients and their children.""

The Ontario Association of Family Mediators has developed a Policy on Abuse which
recognizes that:>> "Abuse in intimate relationships poses serious safety risks and may
significantly diminish a person's ability to mediate." The policy requires mediators to
have training in dealing with situations where there has been abuse, to screen out
inappropriate cases, and take steps to ensure safety of clients during the mediation
process. The policy also states that there should not be mediation about "the fact of
abuse," though there can be mediation about the appropriate response. It is not clear
from this how mediators should respond to the common scenario of a husband denying
or minimizing his abusive behaviour, though one would expect that if there is a denial of
an allegation of abuse, the case is not appropriate for mediation.

If these policies and principles are followed, a victim of abuse who has recovered her
self confidence and no longer fears her former partner may be a suitable candidate for
mediation, provided that she wishes to try this alternative to litigation or negotiation
through counsel. However, mediation is not a regulated profession, and perhaps not
surprisingly, research from the United States indicates that many mediators are still not
adequately trained to recognize and deal with cases where there has been domestic
violence.” Tt is not clear that the situation is different in Canada although Quebec law
now requires that all applicants seeking certification as a family mediator must undergo
a basic tr?jning course which includes at least three hours of training regarding family
violence.

2.1.4  Interim Orders for Custody and Access

In cases involving spousal abuse, and in particular violence, there is often a need for
quick action to protect the victim of abuse and ensure that she is not driven out of the
house and away from children, setting up a possible de facto-continuity argument for
custody of the children by the abuser. Arguably in a situation of potential for serious
harm to a child from an abusive spouse, a parent has a duty to take immediate steps to
protect a child and seek a court order later. As stated by L'Heureux-Dubé J. in the
Supreme Court of Canada in Young v. Young:” "a custodial parent aware of sexual or
other abuse by the noncustodial parent would be remiss in his or her duty to the child not
to cut off access by the abuser immediately, with or without a court order." The same
principle should apply if the parents are residing together and one parent believes that it
is necessary to leave the matrimonial home to protect the children. This view is
reinforced by Criminal Code s. 285, which creates a defence to a prosecution for
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parental child abduction if action is taken to protect a child from danger of "imminent
harm."

2.2 Other Civil Remedies
2.2.1 Restraining Orders

When there is a significant risk of post-separation harassment or violence, it is often
appropriate to seek a civil order, such as under Ontario’s Children’s Law Reform Act, s.
35, which permits an order to be made "restraining a person from molesting, annoying or
harassing" the applicant or a child in her care. Legislation in Saskatchewan and Prince
Edward Island facilitates the process for victims of spousal abuse who are seeking
immediate protection through an interim court order,’® while British Columbia is in the
process of introducing such legislation, and there is a proposal for enactment of a similar
law in Alberta.”” Judges will generally expect some evidence of recent violence or
harassment to obtain such an order, and, for example, a single incident two years prior
may not be sufficient.® The legislation in Saskatchewan and Prince Edward Island deals
explicitly with issues of domestic violence, and facilitates relatively quick access by
victims to the courts, and for orders excluding an abuser from the home, as well as for
possession of personal property and police protection if a victim returns home to collect
personal property. This type of detailed legislation is preferable to the more general
laws, like those in Ontario. No Canadian legislation, however, deals explicitly with
domestic violence as a factor in the making of interim custody and access orders; such
provisions should be enacted.

For some abusers, the mere fact that a court order has been made will be a significant
constraint on their behaviour, but for other abusers enforcement may be a serious
problem. While there are sometimes difficulties in getting the police to enforce this type
of order,” as their training about domestic violence issues increases, the police are
becoming more responsive. Counsel for a victim of abuse would be well advised to send
the police a copy of any order, and set out any special concerns. The applicant should be
advised to contact the police if there is a breach, and be given a certified copy of the
order to show them. If there is a concern about police reluctance to enforce a civil order,
it may also be useful to obtain a recognizance (or peace bond) under the Criminal Code
s. 810, which only requires an applicant to establish "reasonable grounds" for a fear of
injury to herself or her children. Some police are more willing to enforce such Criminal
Code orders that "mere" civil orders.

Ultimately court orders only provide protection if the abusive spouse has a basic respect
for the legal system, which is often not the case, or has a realistic fear of a quick police
response.

2.2.2 Possession of the Home

Many female victims of domestic violence leave their spouses and seek accommodation
in a women’s shelter or with relatives. Taking this step generally has the advantage of
obtaining moral and other types of support, as well as accommodation. However,
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obtaining an order for exclusive possession of the home -- and excluding the abuser -- is
often the least disruptive alternative for the children, as well as for the abused parent.

All provinces have legislation which provides for exclusive possession orders, generally
with a specific reference to the "best interests of children" and domestic violence as
factors for a court to consider, as well as permitting for orders to be made on an interim
basis.®® It may, however, be difficult to obtain an interim order without clear evidence
of abusive conduct, such as from a doctor, a police officer or some other neutral party.
While spousal abuse is not the only factor in deciding exclusive possession, difficulties
in proving abuse at the interim stage limit the efficacy of civil exclusive possession
orders for victims of abuse. It is necessary to have a situation where there is sufficient
evidence to persuade a judge that continued cohabitation is no longer appropriate, and
the other parent is at fault and should be excluded.

If a criminal prosecution has been commenced as a result of an incident of spousal
abuse, it is possible to contact the police or prosecutor and try to have a bail condition
inserted to have exclusive possession of the home for the victim and children. Some
judicial decisions indicate that the mere fact that there has been an assault is not
sufficient to obtain a civil exclusive possession order;®' there must be some indication
that there is a possibility that violence will reoccur.®> The better view would be that the
fact that there has been a recent assault creates an environment in which it is
psychologically inappropriate to expect a victim to remain, and that even significant
emotional abuse should be a basis for obtaining exclusive possession.®’

With some abusive spouses, an exclusive possession order may not be sufficient
protection, as enforcement can be a problem; in such cases, the victim will only be safe
if more secure accommodation is found, such as at a shelter.

2.2.3  Child Protection Proceedings

Parents who live in relationships where there has been serious spousal abuse, and in
particular violence, may find themselves involved in child protection proceedings. In
Alberta, New Brunswick, Nova Scotia, Newfoundland, Saskatchewan and Prince
Edward Island, child protection legislation specifically refers to domestic violence as a
factor in finding that a child is in need of protection. For example, the New Brunswick
Family Services Act s. 31(1)(f) states that the "security or development of a child may be
in danger when...the child is living in a situation where there is severe domestic
violence." While the Quebec Youth Protection Act does not specifically refer to domestic
violence, sec. 38 does mention situations where the child is in the custody of a person
whose behaviour creates a risk of moral or physical danger for the child.

The courts in other provinces have also demonstrated a willingness to take account of
spousal violence as a factor in protection proceedings.”* Spousal violence is rarely the
only factor operative in protection proceedings, but rather is often combined with a
family environment involving other types of child abuse or neglect. When there is a
high degree of spousal abuse, the abusive partner is often abusive towards the children,
and the parenting capacity of an abused person often suffers.
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In some cases where the father is abusive of his spouse and children, the child protection
agency may become involved and allow children to remain in the mother’s care only on
condition that the father has no contact. In some abusive relationships, the abused
woman may allow the man to move back in during his next "contrition phase," again
endangering children and provoking the agency to apply to remove the children from the
mother’s care.”’ In abusive relationships, the agency will want evidence that the mother
understands the cycle of abuse and has broken the pattern, for example, by seeking
counselling, leaving the relationship and moving into a shelter.*®

In some situations, the concerns of the agency are not limited to abuse of the mother by
the father, but rather it is a violent relationship involving mutual abuse, often combined
with neglect or abuse of children.®” If there is an on-going pattern of spousal violence in
these mutual abuse cases, the instability of both parents and the lack of protection for the
child may make removal of the children more likely.

Some authors argue that use of child protection laws in this way discriminate against
minorities, and could represent a serious threat to parents who want to retain custody of
their children, especially if mandatory reporting to child protection agencies is required
in cases of women battering where children are present. Battered women might be
deterred from seeking help for fear of losing their children. ®®

2.3 Quebec Civil Code

Under the Civil Code of Quebec,” the best interests of the child is determined with
regards to the moral, intellectual, emotional, and material needs of the child, the child's
age, health, personality and family environment, as well as other aspects of the child's
situation (art. 33). The Civil Code of Quebec does not specifically refer to the parents'
conduct (unless subsumed in "family environment") as a criterion for determining the
best interests of the child with regards to custody or access.

With regards to access disputes, the courts of Quebec do not always require evidence
that the children are themselves victims of violence in order to limit the access rights of
the violent parent. The conduct of the violent parent, best interests, and safety of the
child are the determining elements.

In Droit de la famille -- 1585,”° the father, having been convicted of assaulting his
spouse, was later denied access rights towards his two children, aged two and five.

There was evidence that both children had witnessed the violent acts committed against
their mother, and that the mother feared for her life, as well as for the lives of her
children. The court held that the safety of the children could not be dissociated from that
of their mother.

The debate over access rights of a violent parent can sometimes lead to a different kind
of inquiry. Under the Civil Code of Quebec, decisions relating to custody and access are
based on parental authority and, more specifically, on the rights and duties of custody,
supervision and education. Art. 606 states:
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The court may, for a grave reason and in the best interests of the child, on the
application of any interested person, declare the father, the mother, or either of
them, or a third person on whom parental authority may have been conferred, to
be deprived of such authority.

In cases where such an extreme measure is not warranted by the situation, but where
action is nevertheless necessary, the court may instead declare only a partial deprivation
of parental authority, that is to say the withdrawal of an attribute of parental authority,
such as custody, supervision or education. Whether or not total deprivation is also
accompanied by an application for a change of name, this application is often a measure
of last resort, one intended to forever close the door on access rights for the parent.”!

The question is whether evidence of domestic violence can be grounds for a deprivation
of parental authority. Judicial approaches to this issue vary. Some judges only consider
the criterion of best interests of the child after evidence of a "grave reason" has been
successfully established.” Furthermore, some judges insist that violence, in order to be
considered a "grave reason," has to be aimed directly at the child.

In Droit de la famille -- 2646, the father, a known criminal and drug addict, had spent
half of the last 20 years incarcerated. An aggressive man, he was psychologically
unstable and considered dangerous. For his wife, life at home in his presence had
proved to be difficult. Evidence showed that on many occasions he had been extremely
violent and unpredictable, putting the life of his wife and child, as well as his own, at
risk. In 1992, after the couple had separated and the mother had asked for custody of
their only child, he had threatened to kill both her and the child. After being convicted
for these threats, he was ordered by the court to stay away from both victims. The
mother was later awarded custody, and no access rights were granted to the father. After
his release from jail, the father again threatened the mother and managed to see the child
under the supervision of his own mother. The judgment of divorce pronounced in 1994
confirmed this practice and awarded him supervised access rights. Later, an application
by the mother to have the father deprived of parental authority failed, even though taped
conversations had revealed more threats to the mother in order to obtain access to the
child. According to the court, no evidence had been provided with respect to violence,
abuse or maltreatment on the person of the child, nor a loss of interest of the father with
regards to his child. Since the first condition ("grave reason") stated in art. 606 had not
been met, the court felt that there was no need to examine the second condition, namely,
the best interests of the child.”

In Droit de la famille -- 2194, the mother tried to have the court deprive the father of
parental authority, claiming she had been a victim of domestic violence, sometimes in
the presence of the child. The court refused, stating that in order to succeed, one has to
give evidence of indignity or conduct that might endanger the safety, health or morality
of the child. According to the court, no such acts were committed against the child.
Again, since the first condition stated in art. 606 had not been met, the court felt that
there was no need to examine the best interests of the child.

On the other hand, some judges have granted application to declare a violent father
deprived of parental authority without evidence that the child had been the direct victim
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of violence. Furthermore, they have considered the conditions stated in art. 606 of the
Civil Code of Quebec to be innately linked, rather than independent.

In Droit de la famille -- 2391,"° the father had been previously convicted of physical and
sexual abuse with respect to two of the child's brothers and sisters, and was now facing
deprivation of parental authority. The judge stated that the court enjoys a great deal of
discretion in evaluating both the best interests of the child and the "grave

reason" before ordering a deprivation of parental authority. And so, while the father had
not sexually abused the child, his actions towards his wife, as well as his other children,
were proof enough of his unworthiness. The father was therefore deprived of his
parental authority and denied all access rights.

Although Quebec courts are divided on the question of whether parental authority can be
withdrawn without evidence of violence directed at the children, in cases where such
evidence does exit, the courts show less hesitation in depriving abusive and violent
fathers of their parental authority in order to ensure the best interests and protection of
the children.”’
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3.0 LEGISLATIVE RESPONSES IN OTHER JURISDICTIONS

As Canada considers adopting legislation to deal with custody and access issues in
situations of spousal violence, we may have much to learn from legislative reforms
adopted in other jurisdictions. As discussed in Chapter 1.0, several common law
jurisdictions such as Australia, New Zealand, England and Wales, and several U.S.
states, have enacted legislative provisions to deal with this issue. This chapter will
discuss these reforms. As an example of a civil law perspective, the approach taken in
France will be reviewed.

3.1 Australia

Until quite recently, family courts in Australia did not consider the presence of spousal
violence as relevant to the determination of custody and access decisions. According to
the federal Family Law Act 1975 s. 64(1)(a), the overriding principle to be considered in
making decisions regarding custody and access is the "welfare of the child."
Traditionally, family courts distinguished between violence directed towards the
children, which was viewed as relevant to their welfare, and violence between the
parents, which was frequently viewed as not relevant in decision-making regarding the
welfare of children.' One early, and frequently cited, Australian Family Court decision
clearly viewed the husband's violence toward his wife as irrelevant to a custody
determination:

I should emphasise that there is no suggestion that Mr. Heidt has ever treated his
children with the violence with which he has treated his wife...The conduct...of a
parent in relation to custody is relevant only in so far as it reflects upon his or her
fitness to take charge of a child...[I]n assessing his potential as a custodial parent
I have largely disregarded his behaviour as a husband.

While the husband was not granted custody in this case, it is clear that his history of
violence toward his spouse was not a factor in reaching this decision.

However, a growing awareness in recent years of the deleterious effects on children of
witnessing spousal violence in their homes, as well as an acknowledgment of the
relationship between spousal violence and child abuse, led the Law Reform Commission
in Australia, as well as various women's groups, to call for amendments to the Family
Law Act 1975 that would reflect this reality.” The Law Reform Commission's Report
was based on over 600 oral and written submissions, a striking feature of which was the
extent to which women across Australia spoke out about the effects of violence in their
lives and how the legal system had failed in responding to it.*

In response to the Law Reform Commission's Report, as well as increasing public
pressure, the Australian government passed the Family Law Reform Act 1995, which
came into force on June 11, 1996. This legislation repealed and replaced Part VII of the
Family Law Act 1975. The new legislation made several sweeping changes to the
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previous Act. In line with earlier reforms in the United Kingdom (Children Act 1989),
the new Australian legislation replaced the traditional concepts of "guardianship,"
"custody," and "access" with the new concepts of "parental responsibility," "residence,"
and "contact." The changes were intended to shift the emphasis from rights and powers
of parents to a notion of continued parental responsibility following divorce, regardless
of where the child lives.” The concept of "residence" replaced "custody," and refers to
the child's home and does not carry any right of sole decision making power regarding
the child. "Contact" essentially is synonymous with the traditional term "access," and
refers to contact between a child and another person who need not be their parent.

The new legislation also replaced the "welfare of the child," as the paramount
consideration when making decisions regarding the child, with the "best interests" of the
child. The legislation lists several factors that a court must take into account when
determining the best interests of the child, and the court should consider these factors "in
the context of" the child's "right to know and be cared for by both parents" (s. 60B(2)(a))
and the child's "right of contact, on a regular basis, with both parents" (s. 60B(2)(b)).
The list of factors in s. 68F(2) to be considered explicitly includes "any family violence
involving the child or a member of the child's family" and "any family violence order
that applies to the child or a member of the child's family." The Act also makes it
mandatory for lawyers to bring to the attention of the court the existence of any family
violence orders (s. 68J).

A further provision of the Act deals with the relationship of orders made by the federal
Family Court and domestic violence orders made under the various state laws by courts
of summary jurisdiction. If a Family Court makes a contact or other order that is
inconsistent with an existing domestic violence order, it must explain why it has done so,
and arrange for someone to explain to the parties in language they can clearly understand
"the purpose of the order; the obligations under the order; the consequences of a breach;
the reasons for departing from the family violence order; and how the order may be
varied or discharged."® The order must also clearly indicate how any contact provided
for in it is to take place. Conversely, another provision of the new legislation (s. 68T)
allows courts of summary jurisdiction (i.e., those which make family violence orders
such as intervention or restraining orders) to vary or discharge an order for contact when
making a family violence order, if the court believes that this is in the best interests of
the child. A non-legislative component of the reform process involves creating a register
of state/territory family violence protection orders that will be accessible to Family

Court judges.”

The Family Law Reform Act 1995 also introduced a new concept of Primary Dispute
Resolution: a statutory encouragement to parents, and an obligation on lawyers and
judges, to make use of alternative dispute resolution, primarily mediation services,
before resorting to litigation. However, the Family Law Regulations expressly prohibit
mediators from dealing with a dispute between parents where mediation is inappropriate
because of family violence between the parties or where there is any concern about the
safety of the parties or their emotional, psychological, or physical health (Reg 62(2)).

While there have been more court judgments in Australia that take family violence into
account when determining a child's best interests since the enactment of the new
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legislation, the gains made have not been as great as advocates for change would have
wished to see.® Further, it has been suggested that some of the other provisions
contained in the Family Law Reform Act 1995 might serve to counteract the gains that
might be expected from the explicit inclusion of family violence. For example, the Act
contains an increased emphasis on private agreements between the spouses, which might
prove problematic in cases where spousal violence is an issue. It has also been argued
that fundamental questions of "women's social, economic and legal inequality and of
power imbalances in domestic relations, particularly where there is violence, are not
accommodated by the Reform Act."’ Despite these criticisms, it is important to
recognize that the new Australian legislation does not contain a legislated presumption
of joint parenting following separation, although there is a presumption in the statute that
children have a right to know and to be cared for by both parents, and a right to contact
with them. However, issues of spousal violence are clearly intended to be taken into
account as each case is decided on its own merits. In this respect, the legislation is an
improvement over the previous state of affairs.

3.2 New Zealand

Prior to 1996, the situation in New Zealand regarding the relevance of spousal violence
to custody and access disputes was quite similar to the approach in Australia prior to
1995. While Family Court judges were free to consider the existence of violence in the
home when making decisions regarding children, it appears that in practice such factors
infrequently played a substantial role in decision-making. Following a shocking triple
homicide in 1994, in which a father, following several years of severely abusing his
estranged wife, killed himself and their three daughters, issues surrounding spousal
violence started to receive increasing public attention. At the time of their deaths, the
three children were in their father's custody, following an interim custody order made
three months earlier.

The public outcry following this incident led the Minister of Justice to appoint a
commission of inquiry into the way in which the Family Court had dealt with earlier
legal actions arising out of this marriage, and to provide recommendations regarding
changes in the law or practice in Family Courts. In the final report of this Inquiry, Sir
Ronald Davison recommended amendments to the legislation:

once a person has been shown to have used violence in a domestic
situation either to his/her spouse or to a child or to both, then such person
should be presumed (unless exceptional circumstances are shown to exist
for deciding to the contrary) to be unsuitable either to have custody or
unsupervised access to the child until such time as such [a] person can
establish that it is safe for the child to be given into his/her custody or for
him/her to have unsupervised access to that child."

The Inquiry also recommended that in cases where a parent has used violence against the

other parent, the court must be satisfied that the safety of the non-violent parent is
ensured during access changeover times.
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Largely as a result of the findings and recommendations of the Davison Report, major
reforms to domestic violence legislation were enacted in the Domestic Violence Act
1995, along with companion amendments in the Guardianship Amendment Act 1995.
This new legislation came into force on July 1, 1996. The Domestic Violence Act 1995
allowed a much broader range of situations to fall within the Family Court's jurisdiction
when considering violence issues, such as same sex partners, close personal associates,
and family members.'' The new legislation clearly defines the scope of the term
"violence" as including physical abuse, sexual abuse, and psychological abuse including
intimidation, harassment, damage to property, and threats of physical, sexual, or
psychological abuse (s. 3). The legislation allows for an individual to apply for a
protection order that invariably contains the following provisions that the respondent
must not:

(a) Physically or sexually abuse the protected person; or

(b) Threaten to physically or sexually abuse the protected person; or

(c) Damage, or threaten to damage, property of the protected person; or

(d) Engage, or threaten to engage, in other behaviour, including
intimidation or harassment, which amounts to psychological abuse of
the protected person; or

(e) Encourage any person to engage in behaviour against a protected
person, where the behaviour, if engaged in by the respondent, would
be prohibited by the order. (s. 19)

The legislation also expressly prohibits persons against whom a protection order is made
from possessing weapons, and accords the courts considerable powers in ordering
respondents to attend anti-violence counselling and programs. Further, abused spouses
or their children may apply to the court to attend a program which may include
counselling (s. 29). In addition, when a court makes a protection order, it is required to
direct the respondent to attend a specified treatment program (s. 32). In these cases,
under s. 44, the program provider’s fees and expenses are covered by the government.
Early indications are that the provisions in this new legislation have been widely used,
and there were approximately 2,000 applications in the first three months, involving
3,000 children.'?

Most important to issues of custody and access is the companion legislation contained in
the Guardianship Amendment Act 1995.

The centrepiece is the direction in s. 16B(3) [of the Guardianship
Amendment Act 1995] that no party who has used violence against a child
or the other party to the proceedings shall have custody of, or
unsupervised access to, a child who is the subject of the proceedings
unless the Court is satisfied that the child would be safe if custody or
unsupervised access were granted...It is suggested that the word "safe"
must, in this context, mean free from the risk of physical harm."
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This legislation effectively creates a legal presumption that a person who has committed
violence against either the child who is the subject of a custody or access proceeding or
the other party to the proceeding (typically the mother) should not be granted custody or
unsupervised access to the child. For purposes of the Guardianship Amendment Act
1995, violence is restricted to physical abuse or sexual abuse, and threats of abuse are
not specifically covered.

Similarly, if a Family Court is satisfied that violence has been used in the home, its
discretion is limited by the new legislation in that the court is directed not to make an
unsupervised access order in favour of the abusive person unless it is convinced of the
child's safety during access visits. The onus is on the abusive partner to prove to the
court that the child will be safe. It has been argued that threats to others who are close to
the child such as the custodial mother are relevant to the safety of the child and thus
should be considered in judicial determinations of the child's safety.'* In line with this,
in one case under the amended Act, the judge decided that this provision could also be
used to assess the safety of the custodial parent, and in particular the custodial parent's
psychological and emotional safety.” In cases where a judge believes that the only way
for a child's safety to be ensured is to have no contact with an abusive person, the new
legislation permits the court to issue a no-access order.

Supervised access is explicitly defined in the Guardianship Amendment Act 1995 as:

...face to face contact between a parent and a child, at a place approved by
the Court, where access can be appropriately supervised, or in the
immediate presence of a person approved by the Court. The provision
goes on to state that the person who supervises the access may be a
relative, a friend of the family or such other person as the Court considers
suitable...supervised access by a relative of the access parent is normally
inappropriate because the relative is not likely to believe abuse has
occurred. '

As noted in Section 4.3 below, Australia and New Zealand have been very progressive
in setting up supervised access centres, and have drafted detailed principles and
operational guidelines for them.

33 England and Wales

In the mid 1980s, the Law Commission in England and Wales undertook a
comprehensive review of child custody legislation'’ at the same time as a parallel review
of child welfare law was conducted by the Department of Health and Social Security.
The report of the Law Commission indicated that the legislation relating to child custody
was a confusing array of uncoordinated statutes.

In divorce, the differences between sole and joint custody orders were so
unclear the professionals tended to disagree about their meaning and
effect almost as much as parents did about the actual arrangements.
There was even uncertainty as to who decides arrangements for children
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in divorce. In the vast majority of cases, parents thought the court made
the decisions whereas the court thought parents made them.'®

Based on this review, the Law Commission concluded that England and Wales needed a
single, modernized legislative base dealing with children in divorce cases, accompanied
by new procedural rules and guidelines. The basic premise of the new law is that parents
have primary responsibility for raising their children. In situations of divorce, the State's
role should be to help parents in meeting this responsibility, and the State should only
interfere when the child is placed at risk.

The Law Commission's recommendations resulted in the passage of the Family Law Act
1989, a piece of legislation that produced substantial changes to the manner in which
children of divorcing parents were treated. Similar to more recent legislation enacted in
Australia discussed in Section 3.1 above, the Children Act 1989 eliminated the terms
"custody" and "access." In place of these terms, courts were empowered to make four
specific orders:

(1) "residence orders" which specify the person or persons with whom a child is to
live, without abrogating either parent of responsibility for the child's upbringing;

(2) "contact orders" which require the person with whom the child lives to allow
contact between the child and another person;

3) "specific issues" orders which allow the courts to deal with some other
unspecified dispute over some aspect of parental responsibility; and

(4) "prohibited steps" orders that indicate that some specified action is not to take
place without the court's consent.

The overriding principle of the Children Act 1989 was to minimize State interference in
parents' determination of the nature of their relationships with their children following
divorce. Historically, there was a presumption in the legal system that the best interests
of the child were synonymous with contact with both parents, and that domestic violence
was largely viewed as a "private" family problem.'” At least in part because of these
reasons, family violence was not emphasized in the Children Act 1989 as a factor to be
taken into account by the court when making residence and contact decisions.

Growing awareness of the problems of spousal violence and its effects on children,
however, necessitated subsequent legislative amendments specifically intended to deal
with this issue in divorce cases. The Family Law Act 1996, which came into force on
October 1, 1997, contains a section (Part IV) devoted to family violence, and provided a
single set of remedies that are available in all courts with jurisdiction over family issues.
Further, many of the provisions of this legislation are designed to dovetail with
proceedings that may be going on concurrently under the Children Act 1989.

Much of this new legislation introduced by the Family Law Act 1996 deals with
occupation of the family home, and includes provisions to exclude an alleged abuser
from the home when spousal violence is an issue. Further, the new legislation provides
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for "non-molestation" orders whereby the respondent is prohibited from engaging in
specific actions or behaviours or molestation in general directed towards the applicant or
a relevant child.

One important amendment to the Children Act 1989 enacted by Part IV of the Family
Law Act 1996 concerns residence of the child in cases where the court makes an
emergency protection order or an interim care order for the protection of a child. Prior
to the new legislation, when such orders were made, it was the child, rather than the
abusive person, who was removed from the home. The amendment permits the court to
attach an exclusion requirement to these orders that will allow the removal of the
abusive person from the home rather than the child.

Part IV also provides the court with the power to make orders under specific sections of
the Children Act 1989 when dealing with applications for non-molestation or occupation
orders. This includes residence, contact, specific issue, and prohibited steps orders.
Thus, while the legislative changes in England and Wales do not go as far as recent
amendments in Australia and New Zealand in dealing with the welfare of children when
spousal violence is present, they do explicitly acknowledge that situations in which
domestic violence occur may require special intervention and lay out the form that these
interventions might take.

34 United States

In the United States, individual state legislatures have responsibility for enacting
legislation related to issues of child custody and access in divorce cases. In the majority
of states, custody decisions require an initial assessment of the fitness of both natural
parents, followed by a determination of the custody arrangement that is in the best
interests of the child. Statutes also frequently list factors that the court should consider
in making its best interests determination.”® In recent years, an increasing number of
states have explicitly recognized domestic violence as a factor that should be considered
when making custody and access decisions, and the National Council of Juvenile and
Family Court Judges has produced the Model Code on Domestic Violence which
provides a model legislation that may be used by state legislatures when drafting statutes
related to family violence.”’ The Model Code further suggests that communities
"develop specialized services such as supervised visitation centres and mediation
programs that screen-out inappropriate domestic violence cases."*

As of 1995, 44 states and the District of Columbia had enacted legislation dealing with
child custody that contain some provisions regarding domestic violence intended to
guide judges when making decisions regarding custody and access.> The form and
content of the legislation varies considerably across jurisdictions, and the following
discussion presents an overview of the legislation in place in 1995.%

In 35 states, the law requires that courts consider domestic violence as an issue relevant
to determining the best interests of the child. In two other states, consideration of
domestic violence in the context of the child's best interests is discretionary for a judge
rather than a mandatory requirement. The Model Code suggests that not only should
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consideration of domestic violence be required in custody and access disputes, but that
the well-being of the child and the abused parent shall be the primary consideration in
determining the best interests of the child when there has been a finding of domestic
abuse.”

Several states have explicitly dealt with issues of joint custody in situations of domestic
violence, and 11 specifically require a court either to consider domestic violence as
creating a presumption against joint custody or to prohibit joint custody in situations
where a finding of domestic violence has been made.

Several states include "friendly parent" provisions in their legislation requiring that the
custodial parent's ability to provide an "open, loving, and frequent relationship between
the child and the other parent"*® should be considered in determining the best interests of
the child. Such provisions have been criticized by advocates for abused women because
they believe that such provisions frequently punish the abused person if they appear to
be uncooperative. The American Bar Association's Center on Children and the Law has
stated that such friendly parent clauses are inappropriate and that these laws should be
amended.”” However, those states that do have friendly parent legislation typically also
have other provisions that can be used to counter this provision in cases involving
domestic violence. Further, all states that have legislation referring to a parent's right to
frequent and continuing contact with their child also require that the court determine the
parent's ability to be responsible for the child's health and safety.

There has been a growing emphasis in many state laws on maximizing the safety and
protection of all victims of domestic violence, particularly as this relates to safe custody
and visitation arrangements. The most common legislative provision requires a court to
make custody and access determinations that best protect both the child and the abused
spouse from harm. For example, in Michigan, "[t]he factors the court must consider
include reasonable likelihood of abuse of the child or a parent resulting from the exercise
of visitation..."*® Legislation in Arizona requires the person who has committed
domestic violence to prove that visitation will not endanger the child and his or her
emotional development.

In several states, domestic abuse legislation provides a list of relevant evidence that the
court is to consider when making determinations of child custody in cases where
domestic violence is present. For example, the Arizona legislation requires the court to
consider all relevant evidence in determining the presence of domestic violence
"including, but not limited to, a finding from another court of competent jurisdiction,
police reports, medical records, child protective services records, domestic violence
shelter records, school records, and witness testimony."* Legislation in Hawaii requires
that the court determine who was the primary aggressor, as well as the frequency and
severity of domestic abuse. This provision is especially relevant where both partners
may claim to have been victims of abuse.

While the enactment of legislation dealing specifically with domestic violence issues in
custody and access cases by many states is encouraging, it appears that there is much
work remaining to be done, in particular providing justice system professionals with
education and training about spousal violence. Some problem areas that have been
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identified include: (1) lawyers tend to be uninformed about the changes in legislation
and how these changes can be put into practice in representing their clients and,
consequently, the legal representation afforded abused persons is sometimes inadequate;
(2) members of the judiciary are still sometimes uninformed about domestic violence in
general and, thus, judicial treatment is inconsistent; (3) there is a lack of specialized
court services to deal with domestic violence in custody and access cases, such as court
staff members who are trained in risk assessment related to child abduction or recurring
violence; (4) most custody evaluators and child representatives employed by the courts
have minimal training in domestic violence issues; (5) in many states, if a court has
issued a protection order to an abused parent, the existence of this order carries little
weight in subsequent custody disputes; and (6) there is still a lack of suitable supervised
visitation facilities in most areas of the country, which undermines the intended benefits
of much of the legislation.

3.5 France

In France, the recognition of domestic violence as a social phenomenon worthy of
attention is fairly recent. This is reflected in the legal system's response to issues of
domestic violence, especially with regards to custody and access disputes.

Under French law, the mother and father exercise parental authority together.® Hence,
they both have the rights and duties of custody, supervision, education, and maintenance
of their children. In the event of divorce or separation, joint exercise of parental
authority is generally maintained, and parents have to agree on a place of residence for
the child.*" If the parents cannot come to an agreement, or if such an agreement does not
appear to be in the child's best interests, the judge can decide with whom the child will
reside. The judge can also confer the exercise of parental authority (custody) on one
parent, while granting the other access rights. The non-custodial parent will be denied
access rights only if there are "grave motives"*” to do so. The best interests of the child
is always the determining factor in these matters.”

Even in the absence of divorce or separation, pursuant to art. 378 of the French Civil
Code, one or both parents can be deprived of parental authority if convicted of having
committed or contributed to a crime against the child, or if convicted of having
contributed to a crime committed by the child.** Total deprivation of parental authority
means that the parent loses custody as well as any access rights. A petition to regain the
exercise of the attributes of parental authority (custody, access, supervision, education,
etc.) can only be made after at least a year has elapsed since the deprivation, and only if
new circumstances warrant it.””

Case law research revealed only one case where access was refused before the Chambre
civile of the Cour de Cassation. In Cass. civ. 1°¢, 17 March 1993,%° the parents were
divorced and the father had not been granted access rights, because evidence had shown
that he had been violent towards his child. The Court of Appeal rejected the mother's
request for the father to be totally deprived of parental authority. She appealed to the
Cour de Cassation, which quashed the Court of Appeal's decision and so maintained
refusal of access.
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The case law review reveals that French courts have not been consistent in the way they
approach domestic violence with regards to custody and access disputes. In some cases,
the courts may offer some protection in restricting the violent spouse's exercise of access
rights, and even requiring supervised access.’” In other cases, however, the courts will
grant a violent father unlimited access rights, regardless of the risk involved to both the
custodial mother and the child.”® Rarely have they recognized the moral prejudice
inflicted by domestic violence, and sanctioned it by refusing access or by granting
damages to the victim.

Few French legal authors address the issue of domestic violence. The French authors
reviewed’® do not mention domestic violence as a criterion in the determination of the
exercise of parental authority or access rights. In fact, the only author who mentions
violence does so in relation to the determination of fault in divorce proceedings.*’

As stated earlier, neither legislation nor doctrine applicable in matters of custody and
access (or even parental authority) refer, per se, to issues of domestic violence. As for
the French courts, their concern over such issues has more to do with determining
responsibility for the marriage's break-up than with their effect on custody or access
rights. Hence, it is very difficult to provide a representative report of the phenomenon of
domestic violence in France, or of its impact on decisions relating to custody and access
disputes.

Interest in the issues of domestic violence in France is very recent. In fact, it was less
than 10 years ago that the French government launched its first national awareness
campaign on the subject.*’ Simultaneously, and for the duration of that campaign, a
national phone help-line was set up in order to assist individuals in situations of
domestic violence. On June 6, 1992, a permanent help-line on violence towards women
was officially launched and has received more than 110,000 calls.
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4.0 SOCIAL SUPPORTS AND PROGRAMS

One of the many challenges for social services in cases of children witnessing spousal
violence is the protection of both the children and their abused parents, which requires
integration of the legal, child welfare, and social service systems. While women's
shelters recognize the emotional and behavioural problems of children who witness
violence, the limited resources available are often directed towards the battered women,
though increasingly, shelters in Canada also have programs directed at children.
Although child welfare systems focus on the children, priority is given to those in direct
danger, and most cases involving domestic violence are not aggressively pursued.’
There needs to be an integration of services to children, victims of abuse, as well as
abusive parents. There is clearly a need for policy-makers to establish a social mandate
and allocate the resources needed for services to families experiencing spousal abuse.

Challenges to the social service and justice systems include: (1) risk identification and
safety planning; (2) emergency resources; (3) supervised access, including exchange
supervision and the availability of supervised visitation centres; and (4) counselling
victims and abusers.

4.1 Risk Identification and Safety Planning

Risk Identification

Risk identification involves the recognition that the children of abused parents (as well
as the victims themselves) are at risk, particularly during separation. Once this risk has
been identified, then prevention and early intervention efforts by professionals can deal
with the emotional trauma to the children and can avert potential tragedies. According
to Peter Jaffe and Gary Austin,

...Obviously, mental health professionals who become involved in these
cases require a great deal of specialized knowledge, skills, and assessment
strategies to contend with conflicting allegations and counter-allegations
with children caught in an often frightening loyalty bind. Although this
statement may seem apparent to most clinicians, several authors have
pointed out that public policy, services, and debates on divorce are
fashioned from the wisdom of the 80% of non-conflictual or even friendly
separations...That is, the collective wisdom of both parents promoting the
children’s relationship with the other parent in a cooperative joint custody
arrangement is meaningless when one parent has threatened to kill the
other parent and has jeopardized the physical and emotional well-being of
the children. In our study, clinicians [who dealt effectively with these
cases]| had clearly considered the violence in their recommendations by
not offering joint custody as a plan and suggesting supervised access in a
substantial number of cases.

Safety Planning
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Barbara Hart recommends that in cases where there has been spousal or child abuse,
there should be safety planning for unsupervised visits to help children manage their fear
and anxiety, and to minimize the risk of violence during visitation.” Professionals
should help children identify safety issues and build problem-solving skills. Safety plans
for children should be realistic, simple, and age-appropriate. Possible safety strategies to
empower children are: (1) to provide information beforehand on how to handle queries
about their mother's activities; (2) how to avoid situations (place, time, circumstance) of
prior violence; (3) how to phone home, including making long distance calls or using
operator assistance; (4) how to obtain emergency assistance, e.g., 911; (5) escape
logistics; (6) how to manage an intoxicated parent; and (7) what to do if they are
kidnapped.® Safety plans for children should be developed with the non-abusing parent
and the child, and should be rehearsed.

4.2 Emergency Resources

A woman leaving a situation of spousal violence with her children may be in need of
emergency resources, such as shelter, food and clothing, and financial support.
Women's shelters play a very important role in providing these services, although the
need far exceeds the availability of services. In cases where a woman fears for her or
her children's safety, she should go to the police.

Emergency legal remedies are also available and discussed in Chapter 2.0, including
interim orders for custody and access (Section 2.1.4), restraining orders (Section 2.2.1),
and exclusive possession of the home (Section 2.2.2).

4.3 Supervised Access and Exchange Supervision

One strategy for protecting abused mothers and their children is for the court to order
supervised access, or supervised exchange (Section 2.1.2). Typical reasons for court-
ordered supervision include:

e The history of violence is such that any contact between the parents
creates a danger of further violence.
The child is at risk of physical or sexual abuse by the visiting parent.

e The parents have had a history of hostile or even violent arguments
during the pickup and return of children.

e The visiting parent has a substance abuse problem that gives the
custodial parent concern for the child's welfare.

e The courts suspect that the visiting parent may leave the state with the
children.’

Supervision can be provided by an individual, e.g., a professional, a volunteer, or a

relative, or it can be provided through a program operated by a social service agency or
by a visitation centre. In some cases, abusers will subtly threaten children even during
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supervised visits. Supervisors require training to ensure that they can meaningfully
protect a child, both physically and emotionally, during visits.

Visitation Centres

Visitation centres protect abused parents and children from violence and abduction,
while providing abusive spouses access to their children in an environment that
encourages positive parenting. The establishment of visitation centres in Canada is a
relatively recent development, e.g., Le Mitoyen in Montreal. In the United States, the
Domestic Abuse Intervention Project of Duluth, Minnesota began a supervised visitation
centre project in 1989.° The centre provides supervised exchange, on-site visits,
monitored visits, and education and counselling for abusers on parenting and the impact
of spousal violence on children. Participants are referred by the courts or child
protective services, and the centre is open two days a week -- one weekend day, and one
weekday and evening.

It was the experience of the Duluth Visitation Center that its role was "located at the
margins of a complex bureaucracy...with multiple and competing discourses that direct
its various practitioners."” Conflict over child custody produces tensions between the
judiciary, acting as a defender of parents' rights through legal discourse, and social work
professionals, acting as protectors of children's welfare. The organizers of the Duluth
Visitation Center confronted the tensions by asking practical questions:

What exactly was the Center to do? Was the Center to organize
visitations, record information, and submit it to the courts and human
service agencies? And if so, what information would be documented and
about whom? To take the role of objective recorder would be to act as if
such data had no social significance and as if the Center itself could act as
a neutral social actor... How precisely, then was the Center to constitute
itself as a safe place for children? In what ways was it to respond to the
harm that violence does to children? What services would it offer? Who
would decide?®

The organizers of the Duluth Visitation Center decided that part of its role was to
intervene in and influence the judicial process from the standpoint of those who had
been harmed by the violence, i.e., the children's viewpoint became the centre of the
program's focus.

The concept of visitation centres is well developed in Australia and New Zealand. The
Australian and New Zealand Association of Children's Contact Services (ANZACCS)
was formed in 1994 to:

. promote a sound analysis of the role, and the limitations, of
children's contact services;
. act as a clearinghouse for information in relation to children's

contact services;
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. establish a network for those involved in establishing or operating
children's contact services;

. encourage governments to provide funding for the establishment
of children's contact services;

. identify minimum standards; and

. advise on funding criteria.’

One of the goals of ANZACCS was to develop standards to encourage focused
discussion on key issues and to facilitate the establishment of quality services. Interim
Standards were developed, and approved by the Association in March 1995. In May
1995, the Australian federal government established a $5.3 million program of funding
for supervised parent-child contact services. The Interim Standards were incorporated
into the funding criteria for the program, meaning that all services funded under the
program must comply with the Standards.

Children's contact services are operated by non-profit or community-based organizations
that provide changeover transport, changeover supervision on or off site, and/or
supervision of a contact visit on or off-site. ANZACCS recognized that while children's
contact services have the potential to benefit many children and their parents, the
viability of contact services depends on the quality of services. Thus, the Standards
provide that the purposes of children's contact services are:

. to promote the safety and welfare of the child during changeovers
and visits;

. to promote the safety of a vulnerable parent at contact
changeovers;

. to facilitate child/parent and child/sibling interaction while contact
is taking place; and

. where appropriate, to work towards the independent management

of contact by the parties.

The principles that have been adopted by the Standards are: be independent, be
accessible, assist to ensure safety, be pleasant, promote the welfare of the child, facilitate
parent/child interaction during contact and, where appropriate, assist to overcome factors
in the parent/parent interaction which adversely impact on contact. The comprehensive
Standards also include information on the structure of services, administrative functions,
staff, intake, operational procedures, confidentiality, reports, subpoenas, and clinical
observations of the child during contact.

In Canada, some social service agencies receive some government funding to supervise
access, for example, in Ontario, but no agencies have parental visitation as a central
focus.

4.4 Counselling Victims
It is important to recognize that victims in spousal violence cases involve abused spouses
as well as their children. The effects of spousal violence on children are described in

Chapter 1.0, Section 1.4. Not only should abused spouses receive counselling, but
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children who witness violence between their parents may also require social service
intervention.

The goals of counselling adult victims of spousal violence differ somewhat from the
goals of counselling child victims who witness spousal violence. A battered woman
may need to deal with the following issues: why she was attracted to or stayed with a
violent man, guilt over raising her children in a violent home, guilt over leaving the
relationship, as well as economic and safety issues.'® Programs for children who witness
spousal violence generally help children to: define the violence and the responsibility
for it; express their feelings, including guilt and anger; improve communication,
problem-solving and coping skills; increase self esteem; develop social support
networks; and develop safety plans."' The most documented approach for children who
witness spousal violence is a group counselling program that helps children to
understand that they are not alone.'?

4.5 Counselling Abusers

Some custody and visitation orders require that the abuser receive counselling.
Unfortunately, some interventions are ineffective or possibly hazardous for victims of
abuse and their children."” Family systems theories and mediation models can be risky
because they assume equal power among family members, as well as equal
responsibility for family problems.

Innovative treatment programs for abusers have not been evaluated extensively. The
limited information available suggests that many men leave treatment prematurely, even
when they are ordered to attend,'* psychological abuse by many of the men is not
reduced following treatment, and recidivism rates can be fairly high, ranging from 15%
to 40% one year after treatment.”> There is some evidence, however, that men have
lower child abuse potential following treatment.'® Tt is recommended that treatment
programs for spousal abusers should contain information on the effects of spousal
violence on children, as well as materials on parent training. If the abuser has substance
abuse problems, then these should be addressed as well. Where counselling is required
as a condition of access, there must at least be a monitoring process to ensure that the
abuser completes the program. In the United States, there is a nationwide move to
establish standards for treatment programs, in the hopes of increasing treatment
effectiveness.!” In

New Zealand, the court may require the abuser to attend a specified treatment program
as a condition of exercising custody or access rights; the programs are paid for by the
government.
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5.0 RECOMMENDATIONS FOR LEGISLATIVE AND
PROGRAM REFORMS IN CANADA

5.1 Reforming Custody and Access Laws

While there are judges who are not very sensitive to the issue of spousal violence, the
review of case law indicates that more Canadian judges are starting to recognize the
importance of spousal violence as a factor in custody and access disputes. Further, there
is an increasing appreciation among the judiciary and other justice system professionals
of the need for differentiated responses, depending on the nature of the abuse, the effects
of that abuse on the children and the prognosis for the future, as well as on the risk of
immediate harm.

Recommendation #1:  Legislation should specifically acknowledge the significance of
domestic violence to custody and access issues.

All Canadian jurisdictions should enact statutes that specifically recognize the
significance of domestic violence for child-related proceedings, as has occurred in
Newfoundland, most American states, Australia, New Zealand, and England and Wales.
The enactment of such legislation would clarify the law, and facilitate the education of
judges, lawyers, and other professionals, as well as the public. Such legislation would
also have important educational and psychological value for victims of domestic
violence, and hopefully may deter abusive behaviour by the perpetrators of domestic
violence. The responsibility for reforming custody and access laws rests both with the
federal government, in terms of the Divorce Act which governs parents who are
divorcing, and with the provincial and territorial governments, which have legislation
governing custody and access in other situations.

Recommendation #2: Domestic violence should be clearly and concisely defined.

For the purposes of determining custody and access under the Divorce Act and other
legislation, there should be a definition that:

"Domestic violence" includes the occurrence of one or more of the following acts:

attempting to cause or causing physical harm to another family member;

. causing a family member to have reasonable fear of physical harm;
causing another family member to engage in involuntary sexual activity;
or

. forcible confinement of the other parent.

This definition is similar to that used in the American Bar Association Model Code on
Domestic and Family Violence, and provincial domestic violence legislation such as that
in Saskatchewan. The definition focuses on acts that are concrete and avoids the use of
more elusive and controversial concepts of "emotional abuse and financial abuse;" in
particular, there is a concern that the concept of spousal emotional abuse might be
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inappropriately used against mothers in custody or access disputes. Widening the
definition might unduly protract litigation, but the use of the term "includes" in the
definition is intended to give courts some flexibility to expand the concept of "domestic
violence" in appropriate cases.

Recommendation #3:  Safety of the abused parents and children should be a
paramount concern.

In considering the effects of domestic violence, judges and professionals should consider
the nature and timing of the violence, its effect on the parents and children, and the
likelihood of recurrence, as well as issues of safety for both abused parents and children.
Similar to legislation in several American states and New Zealand, Canadian statutes
should specify that issues of safety should always be a paramount concern for the courts.

Recommendation #4:  There should be a presumption that custody should not be
awarded to the perpetrators of domestic violence.

As in New Zealand and some American states, there should be a statutory presumption
that it is not in the "best interests" of a child to be placed in the custody of a parent who
has perpetrated acts of domestic violence against the child or a parent of the child. The
presumption against placing a child in the custody of a parent with a history of domestic
violence should be rebuttable, in particular if that person has been the primary caregiver
of the child and does not pose a risk to the safety of the child; this presumption might,
for example, be rebutted in some of the relatively rare cases where a primary caregiver
mother is the primary aggressor spouse.

Recommendation #5:  The "friendly parent" presumption should not apply in cases
where there has been domestic violence.

Access issues are a particular concern in cases of domestic violence. There is a potential
for violence and verbal abuse at the time that the parents meet to exchange access. The
"friendly parent presumption" of the Divorce Act s. 16(10) is also problematic. This
provision requires the court to give effect to the "principle that a child should have as
much contact" with the non-custodial parent as is consistent with the best interests of the
child, and that in deciding on custody the court should consider the "willingness" of each
person to facilitate such contact. While the principle of facilitating contact with the non-
custodial parent is appropriate in many situations, it should not apply in cases where
there has been domestic violence.

Recommendation #6:  Legislation should make explicit provision for supervised access
and exchange.

In assessing the "best interests" of a child in regard to access in a case where there has
been domestic violence, consideration should be given to the detrimental effect that
access may have on the parenting capacity of the custodial parent. Legislation should
specify that in making arrangements for access, the safety of the parents and children
should be a paramount consideration. There should be explicit provision for access
supervision and exchange supervision. Parents with a history of domestic violence and
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financial means should be required to pay for access supervision and exchange
supervision. Supervised access should only be viewed as a temporary arrangement; in
situations where abusers are not amenable to rehabilitation, there may be a need to
terminate access.

Recommendation #7:  Legislation should allow a court to require perpetrators of
domestic violence to undertake counselling or treatment as a
condition of custody or access.

Legislation should specify that a court may impose conditions on a custody or access
order that require a perpetrator of domestic violence to undertake counselling or
treatment to deal with problems such as anger management and lack of parenting skills
as a condition of exercising access or other parental rights. New Zealand legislation
requires that, in cases of protection orders, an abusive spouse attend a treatment
program, paid by the government.

Recommendation #8:  Legislation should allow for non-disclosure of the abused
spouse's residence.

Legislation should provide that a parent who alleges domestic violence in a custody or
access application can request that their residence not be disclosed as part of the court
process, provided that there is some way specified to effect service of court documents
upon the parent making the request, for example, through a lawyer.

Recommendation #9:  Legislation should recognize that domestic violence may justify
a variation to a custody or access order.

Legislation should specify that an act of domestic violence perpetrated since the making
of a custody or access order is a material change of circumstance which may justify a
variation of that order.

Recommendation #10: Flight from the matrimonial home for fear of safety should not
be a factor in custody and access disputes.

Legislation should specify that if a parent leaves the matrimonial home because of a
reasonable fear for the safety to the parent or child, this should not be a factor held
against that person in a custody or access dispute. A court should refuse to order the
return of a child to the jurisdiction of the child's ordinary or habitual residence where
doing so would pose a significant risk to the safety of the child or a parent.
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5.2 Mediation, Negotiation and Joint Custody

In cases where there is no domestic violence and parents can cooperate effectively,
mediation and negotiation can play important roles in facilitating expeditious, amicable
resolution of disputes, and joint custody may be an effective method of maximizing the
continued involvement of both parents in a child's life. However, where domestic
violence is present, there must be great caution in use of mediation, negotiation or joint
custody.

Recommendation #11: Legislation should place restrictions on the use of mediation in
cases of domestic violence.

Legislation should specify that a custody or access dispute should only be referred to
mediation by a judge, lawyer or other professional if satisfied that there is no history of
domestic violence, or if there is such a history that:

. the victim is not subject to coercion, and is in a position to voluntarily choose
mediation, and voluntarily requests mediation; and
. the mediator has training in dealing with domestic violence, and adequate

measures are in place to protect the safety and interests of the victim of domestic
violence and the children.

Australian legislation prohibits mediators from dealing with cases where family violence
is present or where there is any concern about the safety of the parties.

Recommendation #12: There should be a presumption against joint custody in cases of
domestic violence.

Similar to several American states, legislation should specify that joint custody is not in
a child's best interests if there has been domestic violence, or there is an absence of
evidence that the parents can communicate effectively and as adults.

Recommendation #13: Courts should be allowed to set aside previous agreements
consented to because of domestic violence.

Legislation should specify that any agreement or arrangement in regard to custody,

access or child support may be set aside by a judge if the court is satisfied that a parent's
consent to the arrangement was a product of acts or threats of domestic violence.
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53 Legal Aid

Recommendation #14: Cases involving domestic violence should have priority for legal
aid representation.

There should be a priority in the granting of legal aid representation for family law cases
where there has been an allegation or threat of domestic violence. Lawyers and support
staff who represent legal aid clients should have special training in the handling of
domestic violence cases.

Recommendation #15: Unrepresented parties in domestic violence cases must be
provided with appropriate supports.

There must be supports provided to unrepresented litigants in family law cases,
especially in regard to domestic violence cases. These would include provision of public
education materials and appropriate training for court staff.

5.4 Training and Education

All justice system professionals who work with divorcing couples, including lawyers,
judges, police, assessors and mediators, need knowledge and training to deal effectively
with situations where spousal abuse is at issue, and in particular to be aware of the risks
faced by victims of abuse and their children. These professionals must appreciate that
spousal abuse covers a broad range of conduct. Given the wide range of abusive spousal
conduct and the high proportion of separations and divorces that involve at least one
incident of spousal abuse, it is necessary for professionals to develop differentiated
responses that take account of the specific situation of abuse, and its effect on the
particular parents and children involved.

Recommendation #16: Service providers must receive specialized training to deal with
domestic violence.

Service providers must receive appropriate training to deal with domestic violence
cases and to cooperate effectively with one another in domestic violence cases. In
particular, police and Crown Prosecutors must be ready to work effectively with
lawyers, therapists, shelter advocates for victims, and with victims themselves.

Recommendation #17: Broad-based media campaigns are needed on the effects of
spousal violence on children.

Information on the impact of spousal violence on children needs to be available not only
to professionals working in the area, but also to the general public through broad-based
media campaigns.

5.5  Provincial and Territorial Legislation and Programs
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Recommendation #18: Provincial and territorial legislation should provide for
expeditious and inexpensive access to the courts in cases of
domestic violence.

All provinces and territories should enact legislation like that in Saskatchewan and
Prince Edward Island, which provides victims of domestic violence with expeditious and
inexpensive access to the courts to obtain orders for possession of the home and personal
property, restraining harassment or contact, and police assistance.

Recommendation #19: Provincial and territorial legislation should provide for
expeditious granting of interim custody and access orders in
cases of domestic violence.

Legislation should also facilitate the expeditious granting of interim orders for custody
and access in a manner that ensures protection for children and victims of domestic
violence. These governments must also ensure that these orders are effectively enforced.

Recommendation #20: Provincial and territorial governments should provide funding
for women's shelters.

Provincial and territorial governments need to explicitly recognize the importance of
shelters for abused spouses and their children. Funds need to be allocated for the
support of these shelters.

Recommendation #21: Provincial and territorial governments should provide programs
for access and exchange supervision.

The provinces and territories must ensure that adequate programs are established for
access supervision and exchange supervision. Australia and New Zealand have
developed an excellent model for visitation centres and have provided standards for their
operation. Provincial and territorial governments must provide financial support; the
federal government also has a role in supporting these programs.

Recommendation #22: The importance of treatment and counselling programs should
be recognized in provincial and territorial legislation.

Similar to legislation in New Zealand, Canadian legislation should recognize the
importance of treatment and counselling programs for both victims and perpetrators of
spousal violence, as well as for the children impacted by it. The federal government also
has a role in supporting these programs.

5.6  Research and Monitoring

Recommendation #23: Further research is needed on the effects on children of various
custody and access arrangements in cases of spousal violence.
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There is a need for further research into the effects of spousal abuse on children, and of
the impact of different patterns of access, supervised access and denial of access.
Research should also focus on the most effective short and long-term strategies for
reducing the incidence and effects of spousal and child abuse.

Recommendation #24: Legislation and programs dealing with domestic violence need
to be monitored and evaluated.

There is a need to monitor and evaluate both new legislation as well as programs such
as visitation centres and treatment programs to ensure they are meeting their stated
objectives.
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