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COMPARISON BETWEEN THE TOBACCO PRODUCTS CONTROL (TPCA) AND TOBACCO SALES TO YOUNG PERSONS ACTS (T.S'Yl"A)l AND THE

| TOBACCO ACT

TOBACCO ACT

| Long Title - TPCA: An Act 1o prohibit the

1 ‘ advertising and promotion and
| An Act to regulate the manufacture, Tespecting the labelling and monitoring

| sale, labelling and promotion of tobacco | of tobacco products.
products, to make consequential '

amendments to another Act and to TSYPA: An Act io restrict access fo - _ L .
| repeal cerlain Acts. tobacco by young persons. _ i
| Section 2 - I ' . The SCC did not comment on any of the |
| - 1 - o definitions in the TPCA. The ,l
| "accessory” means a product that may ' TSYPA was not challenged before thc _ ‘
| be used in the consumption of a tobacco _ Supleme Court of Canada. - , :
I product, including a pipe, cigarette No equivalent. ' o ‘

} holder, cigar clip, lighter and matches.

' The TSYPA is also replaced by the Tobacco Act. The TSYPA was not challenged in RJR-MacDonald Inc. v. Atiorney General of Canada [1995] JR.C. S 199
2 Refers to Supreme Court of Canada decision in RJR-MacDonaId Inc. v. Attorney General of Canada [1995) 3 R.C.S. 199.

NB: In this table, RJR refers to RIR-MacDonald Inc; RBH refers to Rothmans, Benson & Hedgas, and ITL refers to Imperial Tobacco Ltd. Unless otherwise
specified the statement "stay requested“ refers to the fact lhat all three tobacco companies have requested a stay of the provision.

‘The three tobacoo compames seek a declaration that the entlre Tobacco Act is ultra vires the Parliament of Canada.
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TOBACCO PRODUCTS CONTROL (TPCA) AND TOBACCO SALES TO YOUNG PERSONS ACTS (ZSYPAY
AND THE TOBACCO ACT
ﬂ TOBACCO ACT TPCA or TSYPA SCC DECISION? COMMENTS

el

"analyst" means a person designated as
an analyst under subsection 34(1).

TPCA: "analyst" means a person
designated as a tobacco product analyst
pursuant to section 11;

"brand element” includes a brand name,
trade-mark, trade-name, distinguishing
guise, logo, graphic amrangement, design
or slogan that is reasonably associated
with, 0i bat evokes, x pmdudt, a
service or » brand of product or service,
but Jdoes not include a coiour.

TPCA: "trade-mark® includes any
trade-mark whether or not it is
registered or registrable as such under

| the Trade-marks Act, and any

~=0ognizable -ariation thereof.

See definition of "manufacture” below.

TPCA: "distributor” means a person
engaged in the business of selling
tobacco products otherwise than at retail
only, and includes a manufacturer or
importer thereof’

"emission” means a substance that is
produced when a tobaccH product is
used.

No equivalent.
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AND THE TOBACCO ACT

I  TOBACCO ACT ~ 'TPCA or TSYPA SCC DECISION®

- §l "entity® includes a oorporation, firm, No equivalent.

| partnership, association, society, trust or |
| other organization, whether moorporaicd
| or not. '

| "furnish” means to sell, lend, assign, No equivalent. -
| give or send, with or without K

| consideration, or to barter or deposit

| with another person for the performance
B of a service.

| lmpector" means a person dmgnamd TPCA: "inspector™ means a person
| as an inspector under subsection 34(1). | designated as a tobacco product
1 : - inspector pursuant to section 11;

"manufacture®, in respect of tobacco | No equivalent.
products, mcludes the packaging,
labelling, distributing and importing of
| tobacco products for sale in Canada.

o




TOBACCO PRODUCTS CONTROL (TPCA) AND TOBACCO SALES TO YOUNG PERSONS ACTS (ISYPA)'

COMPARISON BETWEEN THE

AND THE TOBACCO ACT |
TOBACCO ACT TPCA or ISYPA SCC DECISION® COMMENTS I

| “manufactorer”, in respect of tobacco | TPCA: "manufacturer” includes any

I products, includes any entity that is

| associated with a manufacturer,

* § including an entity that controls or is

| controlled by the manufacturer or that is
| controlled by the same entity that

| controls the manufacturer,

corporation that is associated with a
manufacturer; -

(2) For the purposes of this section, two
corporations are associated with each
other if one is controlled by the other or
ifboﬂumaontr_plledbythesame |

| person.

T‘M’miste:" means the Minister of
{ Health.

TPCA: "Mimswr' means ﬁxe Minister of

Health;
ISYPA: "Minister” meam the M‘ nister

| of Heah‘h,

_ “paékage" means the container,
| receptacie or wrapper in which a -
| tobacco product is sold.

TPCA: packnge"memsanypack,

_carton, wrapping or other container in
which tobacco products are cushmanly _

i sold at retail;
| "prescribed” means prescribed by . TPCA: "prescribed” means prescribed by
regulation. regulations made under this Act;

TSYPA: "prescribed” means pre.s'a'tbed
by regukman
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"retaxler"meansapersunv\hom
| engaged in a business that includes the
. || sale of a tobacco product 1o consumers.

TPCA: "retailer* means a person
engaged in any business that includes

{ =sell" includes offer for sale and expose
| for sale.

the sale of tobacco products at retail;
No equivaien! ' '

i "tobacco product” means a product
| composed in whole or in part of
| tobacco, including tobacco [eaves and |
- || aoy extract of tobacco leaves. It
| includes cigarette papers, tubes and
| filters but does not include any food,

[{ drug or device that contains nicotine to |
| which the Food and Drugs Act applies.

| TrcA: "obacco product” means any

product manufactured from tobacco and

intended for use by smoking, inhalation .

or mastication, and includes nasal and

TSYPA: "obacco product™ means

(a) tobacco leaves, and

(b) any product manufactured from
tobacco, including nasal and oral smff;

| intended for use by smoking, inhalation

or mastication and includes cigarelte,
tubes and filters.

"young pérson“ means a person under

TSYPA covered sales 1o person under
the age of eighteen. :

| eighteen years of age.
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TPCA or TSYPA

SCC DECISION®

Section 3

This Act is binding on Her Majesty in
right of Canada or a province.

No equivalent.

No Stay requested.
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AND THE TOBACCO ACT |

. TOBACCO ACT TPCA or TSYPA SCC DECISION® | COMMENTS i
| Section 4 - TPCA, Sectiom 3 McLachlin I. at para 144: *As my The purpose is si_niilar to the purpose of
- _ - | colleague has noted, the Tobacco Products | the TPCA with the addition of
| Describes the purpose of the Act: The purpose of this Act is 1o provide 2 | Contr Act is but one facet of a complex paragraph ¢) which incorporates a
| (2) to protect the health of Canadians in | legislative response to a national public | legislative and policy acheme to protect purpose similar to the TSYP4. '
.. . . . e . . Canadians from the health risks of tobacco use. _ :
i light of conclusive evidence implicating | health problem of substantial and However, the objoctive of the impugned
| tobacco use in the incidence of . | pressing concemn and, in particular, measures themselves is somewhat narmower than |

| numerous debilitating and fatal diseases;
| (b) to protect young persons and others

| from inducements to use tobacco

§ products and the consequent dependence
| on them;

(c) to protect the health of young

| persons by restricting access to tobacco

| products; and -

{d) to enhance pubhc awareness of the
health hazards of using tobacco

products.

(a) to protect the health of Canadians in
the light of conclusive evidence
implicating tobacco use in the incidence

"6f numérous debilitating and fatal

diseases;

(b) to protect young persons and others,
to the extent that is reasonable in a free
and democratic society, from
inducements to use tobacco products and
consequent dependence on them; and

(c) to enhance public awareness of the
hazards of fobacco use by ensuring the
effective communication of pertinent
information to consumers of tobacco

products.

this. The objective of the advertising ban and
trade mark usage restrictions must be o prevent
peoplemCamdafmmbmgpemadndby

.-].-advertising and promotion to wse tobacca .

products. 'lh:ohjecuveofﬂlemanduofy
package warning mwust be o discourage people
who sce the package from tobacco use. Both
constitute important objectives,” See also p.
336, para. 146,

Ne stay requested.
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i "~ TOBACCO ACT " TPCA or TSYPA SCC DECISION®
| ISYPA, Section3

The purpose of this Act is 1o protect the

hedith of young persons by restricting
their access to tobacco in light of the

risks associated with the use of tobacco.

Section S

No person shall manufacture a tobacco

product that does not conform with the

standards established by the regulations.

No equwalent.

La Forest J. in dissent, but speaking for
the majority on the issue of division of
powers, said: "...the detrimental health effects
of tobacco consumption arc both dramatic and
substantial...tcobacco kills.” (para. 32, p. 245)
“This Court may validly employ the criminal
law power to prohibit or control the
mamufacture, sale and distribution of products
that present a danger to public health” (para. 39,
p- 252) -

Such powers, which are common i
Jegislation dealing with hazardous
consumer products (food, drugs,
pesticides, household chemicals), were
not in the TPCA or the TSYPA. See
also Hazardous Products Act.

No stay réquesled.
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- TOBACCO PRODUCTS CONTROL (TPCA) AND TOBACCO SALES TO YOUNG PERSONS ACTS (TSYPA)'

Prohibits furnishing tobacco products to

Surnishing tobacco products fo persons
ynder 18.

AND THE TOBACCO ACT
'I‘OBACCO ACl' TPCA or TSYPA SCC DECISION | - COMMENTS ' E
‘Section 6 - .| Section 10 of the TPCA and sections Not part of RIR. Reporting reqmremems on emissions.
- | 17 to 21 of the TPC Regulations 3 -
| Requires manuafactorers to provide any | required quarterly reports on toxic No stay requested. -
information about their tobacco products | constituents, monthly sales-data and _ " :
and the emissions as the Minister annual sponsorship contribution report.
speciﬂw in regulations. Information conceming emissions was
Section 7 *{ No provisions concerning regulation of { Not part of RIR. Regulations making authority is _
- ' - | tobacco products, Section 10 of the - L ~{ provided in accordance with powers
Aulhonzes rcgulaﬁons setlmg standards " | TPCA required information only on the given in Section 6 to regulate the
for all aspects and all emissions of all constituents. product.
tobacco products and the information to - . _
be provided by manufacturers about _ | No stay requested.
their tobacco products - _ - '
Section 8 '  Section 4 of the TSYPA prohibited Not part of RIR. No stay requested.

"young persons” as defined in section 2.
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SOC DECISION®

COMMENTS i

.Seclion!!

Section 7 of the TSYPA required

Not part of RIR.

Prohibits self-serve displays of tobaoco

| products, unless exempted by
i regulations.

No stay requested.
. : retailers to post signs informing the

| Requires retailers to post signs pubhc that sales of tobacco proa‘.ucls fo

|l informing public that sales of tobacco young persons were illegal.

| products to young persons are illegal

| and provides exception by regulation for

| use of provincially mandated signs _ 7

| Subseetion 10(1) Section 7.1 of the TSYPA required @t~ | Not part of RIR.. Subsection 10(2) authorizes the setting
“f Requiresat Jeast:20 cigarettes per, least 20 cigareties per package. = of minimum quantity rules for tobacco

packageoragreatcrnmnbm'selby S o productsotherﬂlanmgaretlmm

| regulation. regulations. .

| Subsection 10(2) scts the minimum No stay requested.

| number, quantity or portion of other '

| tobacco products by regulation.

| Section 11 No equivalent. Covers self-service display of "tobacco

products™ but not of accessories.

No stay requested.
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11

TPCA or TSYPA | - soe DECISION  COMMENTS

Section 12

. Prahibits sales by means of vending
machines, except 1) in bars etc if the
machine has a prescribed security
device or 2) in places 1o which the
public does not have reasonable access.

Section 5 of the TSYPA prohibited
installation of vending machines except
in bars, taverns and beverage rooms.

No security requirements. Machines

existing in other locations at coming
info force could remain in place.

Not part of RIR.

Section 12 restricts the location of
vendmg machines.

No stay requelted.

Subsection 13(1) No equivalent. i { Subsection 13(1) ensures that tobacco
: L : products are sold in a face to face
Subsection 13(1)prohibits mailing of transaction permitting vezification of
tobacco products or their delivery across age before the customer receives a
‘a provincial boundary for consideration tobacco product.
cxoept between manufacuners and No stay requested.
Suhsection 13(2) No equivalent. Subsection 13(2) is a corollary to

Subsection [3(2) ‘prohibits advertising a
service to mail tobacco products or
deliver them across a provincial

boundary.

subsection 13(1).
No stay requested.
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i|  TOBACCO ACT 1 TPCA or TSYPA SCC DECISION’ COMMENTS !
Section 14 Section 10 of the TSYPA authorizes Not part of RIR. No stay requested.

Authorizes regulations respecting:
1) documentation to prove age; and

2) signs at retail, secured vending
machines, minimure quantities of
tobacco products othe: than cigarettes
and self-service displays, including
exceptions.

regulations with respect to the
placement of vending machines and the
content and placement of signs at retail

Subsection 15 (1)

Requires health messages and a
declaration of the amount of emissions
specified by regulations in both official
languages on all tobacco products.
Subsection 15(2) requires the same
declarations on leaflets if required by

the regulations.

Subsection %(1) of the TPCA authorized
regulations mandating health wamings
and toxic constituent labelling
requirements on packaging and on
Ieaflets .

McLachlm J at Para 146:

mmﬂhalmxukuu mdncmg advemsmg-
related consumption and providing wamings of
dangers is less significant than the broad
abjective of protecling Canadians generally from
the nsks assoclamd with tobaooo use, it

small reduction in tobaoco yse may wark a
significant beacfit to the health of Canadians and
jostify a properly proportioned limitation of right

of free expression.

Subsection 15 (1) also covers
information about emissions which
should be provided to consumers and
which was not included in the TPCA.
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| Subsection 15 (3) Subsection 9(2) of TPCA prohibited the | All of section 9 of the TPCA was struck | Section 15 does not prohibit additional

| Pexmits optional attribution of health
| messages fo a prescribed person or
| entity. = .

‘addition of any extra wording to the
packaging other than trademarks, health

messages , 1oxic constituents and
information required under the Excise
Act . ;

by the Supreme Court of Canada (SCC)

because subsection 9(2) prevented

tobacco compames from attributing the

health wamings to their author.

: Md..achlm]atpara. 124

""Ih:combuuhmoﬁheumﬂrﬂmﬁ:dheﬂth
warnings and the prohibition against displaying

_say other information which would aliow

tobacoo manufacturers fo express their own
views, constitules an infringement of the right to
ﬁeeaqnmongummmdbys 2(5) of the'
Charter. *

‘expressly authorizes attribution of the

information as was the case under
subsection 9(2) of the TPCA.

Subject to regulations, subsection 15(3)

health message at the option of the
manufacturer.

Stay requesfed.

| Section 16

| Clarifies that compliance with the Act
does not constitute fulfilment of the

| manufacturet’s common law duty to

| wam of hazards of its product.

Equivalent to subscction 9(3) of TPCA.

Struck down by SCC as part of section
9. . _

No stay requested.




- - COMPARISON BETWEEN THE
TOBACCO PRODUCTS CONTROL (TPCA) AND TOBACCO SALES TO YOUNG PERSONS ACTS (TSYPA)'
AND THE TOBACCO ACT

I_ ' TPCA or ISYPA

i o TOBACCO ACT

14

SCC DECISION?

COMMENTS ) l

Section 17

Authorizes regulations sefting out the
form and confent of the health messages
and emission information and the
‘manner in which they are to be
displayed on all tobacco products and
leaflets and for prescribing anythmg that

‘Section _l7-ofﬂ1e TPCA authorized,
inter alia, regulations setting out the
manner in which the health warnings
and toxic constituent information ‘were
to be displayed on tobacco products.

Section 17 of Tobacco Act is more
specific than section 17 of the TPCA.

No stay reque:ted |

is to be prescnbed.
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E TOBACCO ACT

SCC DECISION?

COMMENTS j

TPCA or TSYPA

||

Section 18

Defines the term "promotion".

The TPCA prohibited advertising
(section 4), the use of trade marks on
non-tobacco products (section 8) and
free disfribution (section 7). It also
restricted retail display (section 5) and
sponsorship promotions (section 6).

The term "promotion” is used to cover
different activities used by marketers to
promote products or services.

Section 18 must be read as a whole.
Subsection 18(1) sets out a general
definition which is qualified by the
broad exceptions in subsection 18(2).
Section 18 must also be read in the
context ¢ Part IV ang in lighi ~f the
purpose of tue Act set out m sectior 4.

In this seiting, it is clear that section 18 ;7 -

applies only to commercial promotion.

Stay requested.

Challenged under the Charter.
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Subsection 18(1) sets out the following | No equivalent.
general definition:*"promotion" means a
representation about a product or service
by any means, whether directly or
indirectly, including any communication
of information about a product or
service and its price and distribution,
that is likely to influence and shape

| attitudes, beliefs and behavnouzs abuut
the product or service.”

Subsection 18(2) specifies that Part IV
of the Tobacco Act does not apply to:

a) literary, scientific and artistic
works;

b) reports, studies and opinions; and
¢) intra-industry communications

unless consideration is given for the
specific use of or reference to a tobacco
product or brand in the work,
production, performance, report efc.
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AND THE TOBACCO ACT

TPCA or TSYP4

I | SCC DECISION*

R COMMENTS ﬂ

- 8 .Sedlon 19

4 Prohibits all forms of promotton except
| where permitted by the Act or the
| regulations.

No equivalent.

Part IV of the Tobacco Act governs all
forms of marketing used to promote a
tobacco product or a brand element of a
tobacco product. This section cannot
be read in isolation from the provisions
in the Act sefting out specific
permissions and prohibitions for
different types of promotion (c.g.
section 22 advertising and section 24
sponsorship promotion). .

Stay requested.

Challenged under the Charter.
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18

| Section 26

i thlbll!; promdtiom’# that are false,

: crca!e an crroneous impression about
‘the charactmshcs health effects or

| health hazards ofatobacoo producl or
| its emissions.

No equivaleat.

Section 20 pam]lels subsection 5(1) of
the Food and Drugs Act which provides

that "No person shall lnbel, package, treat,

process, sell or advertise any food in a manner
that is false, misleading or deceptive or is Fkely
fo create an ezroneous impression regarding its
character, value., quantify, composition, merit or
safety.” ,

Stay requested.

Challehged under the Charter.
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[ ~ TOBACCO ACT ' TPCA or ISYPA I ' SCC DECISION? - I ' COMMENTS ﬂ
Section 21 No equivalent. o PR Ne stay requested.
Prohibits a testimonial for ox ' SR _ ‘ o ' : Challenged under the Charter enly by |
endorsement of tobacco products by a . : ‘ : AT ITL. _
person, character or animal. Depiction - . , - _ :
of a person, character or animal in a
-tobacco product promotion is a
testimonial or endorsement, except
where the depicted person, character or o
animal is a trade-mark that-appeared on | ~ T v e S T e I
a tobaoco product sold in Canada on o . | - :
December 2, 1996. : _ o S ' '
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{ Section 22: Subscction 4(1) of the TPCA banned | McLachlin J. ot para 162: “1 um first 1 e | Section 22 st be rend oo 2 whole
: all advertising of tobacco products for. | prohibition on advertising contained in x 4 of the | Subsection 22(1) sets out a general

{ Permits information and brand preference
| advertising while prohibiting lifestyle

§ advertising and advertising that appeals to
| young persons. '

| Subsection 22(1) prohibits
| advestisements for fobacco products
" --exceptwhere permitted.

| Subsection 22(2) , subject to regulations,
| permits information advertising and brand
| preference advertising that is not lifestyle

| young persons, where the advertising

| appears in:

| 1) publications mailed to named adults
{ 2) publications w1th at [cast 85% adult
: readetshxp, :

| 3) signs in places where young persons
| are not permitted by law.

TR . B

'.,adverusmgoradvcrtlsmgthalappea]s to

sale in Canada except advestisements in

- | foreign publications: sabsection 4(3).

law. ... It extends to advertising which argushily
produoesbueﬁslodxeommuwhxlchavmg

littde or no conceivable impact on coasumption.
Purely informational advertising, simple
reminders of package appearance, ldverlmng for
new brands and advertising showing relative tar
content of different brands - alllhweue '
included in the ban.™

at para 164: “_.while ome may conclude as-a
matter of reason and logncthﬂhfmtyle '
advammg is designed to increase consumption,
there is no indication that purely informational or
brand preference adveatising would have this
cffect. The govenment had before it a vaciety of
less intrusive measures when it enacted the total

ban on advertising, including: a partial ban which

would allow information and trand preference
advertising; a ban on lifestyle advestising only;
measures such as those ia Quebec's Consomwer
Protection Act 1o prohibit ldvmmng aimed at
children and adolescents

and at para.176 “I have found ss. 4, Snnd')
of the Tobacco Products Control Act constifuti
unjustified infringements on free expression.
Sec also Iacobucci J. at para. 188 and
191 and La Forest J. at para. 88 and 95.

prohibition but is subject to
subsection 22(2) which permits

‘information and brand preference

advertising but not lifestyle advertising |
or advertising appealing to young |
persons.

‘Stay requested. - - .=

Challﬁjged under the Charter.
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Subsection 22(3) contains definitions of
“brand-preference advertising”,
“information advertising” and “lifestyle
advertising”.

Section 23 See section 9 of the TPCA Section 9 was struck down by the SCC. | No stay requested.
_ See discussion under subsection 15(3) of
Prohibits packaging a tobacco product the Tobacco Act. Challenged under the Charter only
contrary o the regulations. : by YTL.

. - _— - L, - — -
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TOBACCO ACT TPCA or T85YPA SCC DECISION? COMMENTS
Section 24 Section 6 of the TPCA permitted the Section 6 of the TPCA was strnck by the | Sponsorship promotion acknowledges 2 ‘

Limits promotion through sponsorship.
Subsection 24(4) permits sponsorship
promation that does not involve lifestyle
and 1s not youth related. The combined
effects of subsections 24(1) to (3) is that
lifestyle and youth related sponsorship are
permnitied where the tobacco product
related brand element is restricted to the
bottom 10% of the display surface of the
promotional material and where those
material are limited to the media or
Iocation specified in paragraphs 24(3)a)
to (d).

Subsection 24(1) authorizes, subject to
any applicable regulations, the display of
a tobacco a brand element in a promotion
for a sponsored performance, event or
activity where the performance, event or
activity has lifestyle or youth -
associations.

use of the names of tobacco
manufacturers or importers and of
tobacco brand names -- if not used in
association with a tobacco product -- in
a sponsorship promotion of 2 cottural
or sporting event or activity that
acknowledges a contribution by the

~manufacturer or importer .

SCC along with scctions 4, 8 and 9 on
the basis that it was not severable from
those sections: McLachlin J. at para 176
“I have found ss. 4, 8 and 9 of the Tobacco
Products Control Act constitube unjustified
infringements on free expression. These
provisions speathead the scheme under the Act
and caonot be severed cleanly from other
provisions dealing with promotion and trade mark
usage, ss. 5 and 6.7

contribution-of resources by the usc
of the brand name of the contributor in
the promotion of the sponsored cvent.
No stay requested.

Challenged uoder the Charier oaly

by ITL.
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After Ociober 1, 1998, or an ecadier date
set by order, subsections 24(2) and (3)
will limit the display of a tobacco a brand
elemert in a prometion for a sponsored
performance, event or activity that has
lifestyle or youth associations to:
24(2), the bottom 10% of the
sponsorship promotion; and
24(3), the following locations:
a) publications mailed to named
adults;
b) publications with at least 85%
adult readership;
¢) signs at the event; and
d) signs in places where young
persons are not permitted by law.

McLachlin J. at para 164: “_while one

may conclude as a matter of reason snd logic that

lifestyle advertising is designed to increase
consumption, there is no indication that purely
informational or brand preference advertising
would have this effert. The government had
before 3t a variety of less infrusive measures
when it enacted the total ban on advertising,
inchrding: 2 partial ban which would allow
information and brand preference advertising; a
ban on lifestyle advertising only; measures such
as those in Quebecs Consumer Protection Act 1o
prohibit advertising aimed at children and
adolescents.”

See also Iacobucci J. at para. 188 and
191 and La Forest J. at pars. 88 and 95.

Wherc a sponsored ¢vent is associated
with lifestyle or youth, both the use of
the brand element and the location of |
the promotion arc controlted.

The nuplementation of subsections
24(2) and (3) has been delayed uatil
October 1, 1998 or an earlier date s=t
by order, to give time Tor sponsored
persons, entitics, events, activitics und
facilities to seck alternative
sporisorship.

No stay requested.
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Subsection 24{4) requires that the use of

a brand element in a promotion for a
sponsored performance, event or activity
conform with regulations where the
sponsored performance, event or activity
does NOT have a lifestyle or youth
association.

No equivalent.

+ - |- In the absence of a lifestyle or vouth

i

association, subsection 24{4) penmits
the display of a tobacco brand element
in a sponsorship promotion that
acknowledges a contribution of
resources from a manufactwer . The
limits sct out in 24(2) and (3} do nat
apply. -

No stay requested.

Section 25

Permits the use of a tobacco brand
element on a permanent facility where it
conforms with the regulations.

No equivalent.

No stay requested. :

Challenged under the Churter only
by ITL.
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Sections 26 to 28

Permit a controlled use of tobacco brand
elements on non-tobacco products.

Section 26 permits the use of tobacco
brand elements on tobacco accessories
such as matches and lighters.

Sections 27 ad 28 restrict the use of
tobaccc brand elements only on lifestyle
and youth associated non-tobacco
products.

Section 8 of the TPCA was an absolute
prohibition on the use of any tobacco
product trademarks on any non-tobacco
good or in the advertising of any non-
tobacco good, except where it was used
on a non-tobacco good for sale in
Canada in 1986.

The total prohibition on the use of
tobacco trade marks on non-tobacco
products was struck down by the SCC.

McLachlin J. at para 158:

“ On the other hand, there does not appear to be
any camnsal connection between the objective of
decreasing tobacco consumption and the absolute
prohibifion on the use of a tohacco trade mark on
articles other than tobacco products. ... “k is hard
to imagine how the presence of a tobacco logo
on a cigarette lighter, for example, would
increase consumption.” * [Emphasis added]

By a 6:3 majority, the Court found that
prohibiting tobacco trade marks on non-
tobacco products was rationally
connected to achieving the objectives of
the Act; however, by a 5:4 majority, the
Court found that the absolute prohibition
of tobacco trade marks on non-tobacco
products was not minimally impairing.

A
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SCC DECISION?
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Section 26

Subject to regulations, subsection 26(1)
permits the sale of smoking accessories
bearing tobacco brand elements.

Subsection 26(2) requires that a
promotion for a smoking accessory
displaying a tobacco brand element
conform with the regulations and as with
tobacco product promotions, be displayed
only in the following locations:

1) publications mailed to named adults;

2) publications with at least 85% adult

readership;

3) signs in places where young persons

are not permitted by law.

See"Section 26 to 28" above.

Subsection. 26(1) permits the sale of
smoking accessories thal display
tobacco brand elements.

Stay requested only by ITL

Challenged ‘wnder the Charzer aniy
by ITL.
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L TOBACCO ACT TPCA or TSYPA SCC DECISION? COMMENTS Is
Section 27 See™Section 26 to 28" above, McLachlin J. at para 158: Prohibits the sale of tobacce products

Prohibits the fumishing or promotion of a
tobacco product where its brand element
1S

1} displayed on a non-tobacce product
(other than a smoking accessory) that
has-lifestyle or youth associations; or

2) used with a service that has lifestyle
or youth associations.

“ On the other hand, there does oot appear to be
aty causal coneection between the objective of
decreasing tobacco consumption and the absolute
prehibition on the use of a tobaceo trade mark on
articles other than fobacco preducts.

at para 164: “..while one may conclude as a
matter of reason and logic that lifestylc
advertising is designed to increase consumplion,
there is nu indication that purely informational or
brand preference advertising would have this
effect. The povernment had before it  varicty of
less ntrusive measures when it epacted the totai
ban on advertising, including: a partial ban which |
wonid allow information and brand preference
advertising; a baz on lifestyle advertising only;
measures such as those in Quebec's Corsumer
Protection Act to prohibit advertising aimed at
children and adolescents.”

See also lacobucci J. at para. 188 and

191 and La Forest J. at para. 88 and 95.

{ Challenged under the Charter.

where the brand element is used on
non-tobacco products that have
lifestyle or youth associations

Stay reyuested.
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TIPCA or TS¥YPA

SCC DECISION?

COMMENTS

Section 28

Permits the sale and advertising, subject
to regulations and in accordance with
section 22 of this Act, of a tobacco
product where its brand efement is
1) displayed on a non-tobacco product
(other than a smoking accessory) that
does NOT have lifestyle or youth
associations; or
2) used with a service that does NOT
have lifestyle or youth associations.

Section 28 also permits the promeotion,
subject to regulations, of
1} a non-tobacco product (other than a
smoking accessory) that displays a
tobacco brand clemenf and that does
NOT have lifestyle or youth
associations; and
2) a service that displays a tobacco
brand element and that does NOT have
lifestyle or youth associations.

See"Section 26 to 28" above,

No stay requested.

Challenged ‘under the Charter only
by ITL.




®

[

COMPARISON BETWEEN THE 29
TOBACCO PRODUCTS CONTROI. (TPCA) AND TOBACCO SALES TO YOUNG PERSONS: ACTS (FSYPA)": : |
AND THE TOBACCO ACT
— — f
TOBACCO ACT TPCA or TSYPA SCC DECISION? COMMENTS . |

Section 29

Prohibits manufacturers and retailers from
1} giving consumers free tobacco
products or smoking accessories
displaying tebacco brand names;

2) offering rewards or other
consideration for the purchase of a
tobacco product;

3) offering tobacco products or smoking
accessories in consideration for or as an
inducemnen 10 a purchase or a service.

Section 7 of the TPCA prohibited
manufacturers and retailers from
1) giving consumers free samples;
ang
2) giving gifls, cash rebates, or the
right to participate in any contest,
lottery or pame for the purchase of a
tobacco product.

The Court unanimously found that 5.7 of
the TPCA did not violate the Charter.

MecLachlin I. stated at para 177: “Scction
7 of the Act prohibits the free distribution of gny
tobacco preduct in any form, a provision which
1s closely connected to the law's objocitve. In
my view, this provision should stand,..”.

Section 29 expands the prohibition

with respect to free tobacco products

in section 7 of the TPCA 1o include j
smoking accessorics that display
tobacco brand clements. Oficring
1obacco products or thew surrogate
sioking accessories as inducements w
buy other products or services is alse
prohibited.~

No stay requested.

Challenged under the Clarecr only
by ITL.
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SCC DECISION?

{ Section 30

' Subsection’ 30(1) authorizes tile retail
! display of tobacco products and
| accessories that conform with the

| regulations.

? Subseclion 30(2) authorizes retailers to

| post signs that conform with the .

| reguldtions indiciting the: availability of *
tobacco products and their price.

'Sechon 5 of the TPCA exoepted out

retail displays from the ban on
advertising tobacco products by

penmifting retailers to:

1) expose tobacco pmducts for sale;
2) post sigus indicating, other than by
their brand names or trade-marks, that
the retailer has tobacco products for
sale and their price; and

. 3) to continue-to use a busmcs& name
that signifies that tobacco products
are sold by the retailer.

Section 5 of the TPCA was not found

contrary to the Charter but was struck
down when section 4 was struck
because, section 4 could not be “severed
cleanly” from it in view of the opening
words of section 5: McLachliu J. at para.
176.

No siaj' requénled.

Section 31

Prohibits a person in Canada from
communicating prohibited promotions
1) on behalf of another person (except
for promotions in foreign publications);
or
2) by means of a publication, broadc.asl
| or other means of communication that
" originates outside Canada. =~ &

Subsection 4(2) to (4) of the TPCA
prohibited a person in Canada from
communicating prohibited
advertisement
1) on behalf of another person
(except for promotions in forelgn
pubhcatlons), _
2) by means of a pubhcatlon or
broadcast that ongmates oulsxdz
Canada.

Subsection 4(2) to (4) were struck by the

SCC because the Coutt concluded that

section 4 was a complete ban.

Section 31 prohibits doing indirectly
what cannot be done directly.

Stay requested by ITL only with
respect to subsection 31(3).

Section 31(3) challenged as uifra
vires the Farliament of Canada by
ITL.

g .
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=

Section 32

Requires manufacturers to provide
information to the Minister about
promotions under Part IV in accordance
with the regulations.

See subsection 10(3) of the TPCA.

Ne stay requested.

Challenged under the Charter only
by ITL.

Section 33

Authorizes regulations respecting
1) the promotion of tobacco products
amnd tobacco brand elements and non-
tobacco products, services and facilities
that bear tobacco brand elements and
the packaging of tobacco products,
2) accessibility signs; and
3) reports by manufacturess about
promotional activities.

See subsection 10(3) of the TPCA.

No stay requested.

Chéllenged wnder the Chaiter valy
by ITL.

Section 34

Aauthorizes the Minister to designate
inspectors and analysts.

See Section 11 of the TPCA and
- section 8 of the TSYPA.

The SCC did not comment on any of the
enforcement provisions in the TPCA.

No stay requested.
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32

COMMENTS . ]

Scctions 35, 36 and 39

Sections 35 (inspection), 36 (warrant to
search dwelling-place) and 39 (serzure)
deal with enforcement powers of entry
inspection, examination, sampling and
seizure.

Section 12 and 13 of the TPCA contain
powers of enfry, inspection,
examination, sampling and seizure.

Subsection 9(1) of the TSYPA provides
Jor the entry of inspectors into places
Jrom which tobacco products are being
sold

The SCC did not comment on any of the
enforcement provisions in the TPCA or
the TSYPA. '

_by all three tobaeco companies

Stay of section 35 only by I'TL and
stay by all three tobacco companies
en scctions 36 and 39.

Section 35 challenged under the
Charter only by ITL. Sections 36 k
and 39 challenged under thie Charfer

Section 37

Authorizes analysts to issue certificates
containing the results of an analysis or
examination.

See section 15 of the TPCAL

The SCC did not comment on any of" the
enforcement provisions in the TPCA.

Neo:stay requested.

Section 38

Requires persons in charge of places
under inspection to provide reasonable
assistance to the inspector and not fo
obstruct, hinder or make false statements
to an inspector in the course of an

inspection.

Section 14 of the TPCA and
subsections 9(2) and (3) of the TSYPA_

The SCC did not comment on any of the
enforcement provisions in the TPCA.

Na stay requested.
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|| TOBACCO ACT

Section 39

See "Sections 33, 36 and 39" above.

Section 40

Provides a civil procedure under which a
person who owns a seized thing may
seeks its resioration. - -

No equivalent.

Simzilar 10 section 25 ol the Huzardous |

Products Act.

No stay requested.

Section 41

Provides for forfeiture of seized products
or other things to which the Act applies
by consent, on conviction or by default
after 60 days.

See 5. 16 of the TPCA. See

subsections 6{1) and (2) of the 7SYPA4

The SCC did not comment on any ol the -
enforcement provisions in the TPCA.

Sinﬁila‘t to section 25 of the flazardom
Products Act.

Stay reguested by I'TL onty.

Challenged under the Charfer only
by ITL.

Seetion 42

Authorizes regulations respecting the
powers and duties of inspectors and
analysts and the faking of samples.

No equivalent.

No stay regquested.
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TPCA or TSYPA
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COMMENTS

Section 42.1

Requires the Minister to lay proposed
regulations before the House of
Commons.

No equivalent.

No stay reguested.

This provision permits the House of
Commons to directly scrutinize and
approve regulations proposed under the
Tobacco Act betore they are made by
the Governor in Council.

Regulations produced April 24, 1997
as exhibit [-1 were not concurred w hy
the. House of Conunons.

The offence provisions are set out in
sections 43 to 48. Please see chart
appended to this chart.

The offence provision are found at
section 18 of the TPCA and
subsections 4(1), 5(4) and 6(3), section
7.2 and subsection 9(4) of the TSYPA

The SCC did not comment on any of the
offence provisions in the TPCA.

No stay requested. *l

Section 49

Provides that each day that an effence
continues is a new offence

No equivalent.

No stay requested. r
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Section 50

Provides that a divector or officer of a
corporation may be charged with an
offence separately from or in addition to
the corporation.

No equivalent,

No stay requested.

Section 51

The limitation period for summary
offences is 2 years.

In subsection 19(1) of the TPCA the
limitation period for sanunary offences
15 12 months.

The SCC did nof comment on any of the
proocedural provisions in the TPCA.

No stay requested.

Section 52

Permits a prosecution to take place in any
yurisdiction in which the accused carries
on business.

Sec subsections. 19(2) of the TPCA.

The SCC did not comrent on any of the
procedural provisions in the TPCA.

No stay requested.

Section 53

Provides that aa exception, exemption,
excuse or qualification need not be set
out in the information or mdictment but
rather must be proven by the accused.

See section 19 of the TPCA.

The SCC did not comment or any of the
procedural provisions in the TPCA.

No stay reguested,

Challenged under the Charfer only
by ¥TL.
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Section 54

Provides that an accused may be
convicted of an offence committed by an
employee or agent of the accused and
refers fo a due diligence defence for the
accused.

No equivalent.

No stay. requested.

Section 55

Provides that in the absence of evidence
1o the contrary, copies and extracts of
information obiained during an inspection
that are certified by the mspector are
admissible in evidence as proof of their
content.

No equivalent.

No stay reguested.
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Section 56 See section 15 of the TPCA. The SCC did not comment on any of the | No stay requested.
procedural provisions in the TPCA. | :

Provides that an analyst's certificate or :
report is admissible in evidence without
proof of the signature on it if provided
to the accused before the trial. Accused
may, with the leave of the court, require
the attendance of the analyst.

Section 57 No equivalent. Ne stay roguested.

Provides that in the absence of evidence
to the contrary, an indication on a
package that
1) it contains a tobacco product is
evidence that the product is a tebacco
product; or
2) 1t was made by a named person is
evidence that it was made by that
person.
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Sections 58 No equivalent. No stay requested. f
Provides that a court may, in its Challenged under the Charter only ll
discretion, assess additional fines equal to by ITL. i
the monetary benefit accriing from an

illegal act.

Section 59 No equivalent. Ne stay requestcd.

Provides that a court may, in its
discretion impose additional orders on a
convicted accused.

T e
T

aragraph 5%(c) challenged uade:
the Charter by all three tobuacco
companics and paragraph 5%1)
challenged wnder the Charter anh by
ITL..

Section 60

Authorizes the Minister to enter info
agreesents with provinces or other
bodies respecting the administration and
enforcement of the Tobacco Act and to
enter into equivalency agreements with a
provinee.

No equivalent.

No stay-requested.

Subsection 68(3) challenged 28 wfira
vires the Parliament of Canada by
ITL.
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COMMENTS

Sections 61 - 65

Contatn consequential amendments to the
Hazardous Product Act and repeal the
TPCA and the TSYPA.

No stay requested.

Secton 66

Provides that subsection 24{2) and (3)
will come Into effect on October 1, 1998
or such eardier date as may be set by
order.

No equivalent.

No stay requested.




