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of the obligations contracted by Canada through ratification of thisimportant internationa treety.
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‘ Introduction I

On June 24, 1987, Canada ratified the United Nations Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment (the Convention or the
Convention againg Torture). Thisis Canada s Fourth Report under the Convention, covering
the period from April 1, 1996 to April 1, 2000 (whith occasiona references to devel opments of
gpecid interest which occurred since that time). Part | contains generd information on Canadd' s
congtitutiona structure asit relates to the Convention. Part |1 updates from the Third Report the
measures undertaken at the federa leve to give effect to the provisons of the Convention and
includes the response of the federd government to the concluding observations of the
Committee after the presentation of Canada s Third Report in November 2000. Parts [11 and
IV include an update on measures undertaken at the provincid and territorid levels.

This report reflects the main changes in federd, provincia and territorid policies, laws and
programs since the submission of Canada’'s Third Report under the Convention. Unless
necessary, the information contained in Canada' s previous reports is not repeated here and
only sgnificant changes are mentioned. For a complete picture of measures to implement the
Convention, the previous reports should be consulted as well as reports submitted under other
tregties, in particular the report submitted to the Human Rights Committee.

Consultations with Non-Governmental Organizations

3.

The Government of Canada has written to many non-governmenta organizations (NGOS),
inviting them to give their views on the issues to be covered in the federd portion of this report.
These organizations were invited to provide the names of other organizations that might be
interested or to forward to them a copy of the government’ s letter.

Responses were received from the Canadian Council for Refugees and from the Canadian
Centre for Victims of Torture. Most of the observations made by these NGOs dedl with
refugee issues and the immigration legidation that was drafted to replace the Immigration Act
— the Immigration and Refugee Protection Act (Bill C-31). These consultations were made
prior to the dissolution of Parliament in October 2000 and the Bill was not passed. The House
of Commons adopted a new Bill (Bill C-11, Immigration and Refugee Protection Act) in
June 2001, which entered into force in June 2002. The provisons of Bill C-11 are in many
aspects smilar to the provisons of Bill C-31. Changes will be described in Canada s Fifth
Report.

Introduction 1
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5. The Canadian Council for Refugees noted that, unlike the Immigration Act, Bill C-31 contains
an explicit reference to the Convention againgt Torture. Despite a step towards recognizing the
obligations under the Convention, the Canadian Council for Refugees indicates thet the Bill
does not fully respect article 3 of the Convention because the prohibition against removing a
person to torture does not gpply to people who are inadmissible on grounds of serious
criminality or security. The Council deplores the fact that there have been no prosecutions of
torturers in Canada and that there is no indication that efforts are under way to investigate
alegations of torture committed by personsin Canada. It aso raises concerns about the
implementation of article 10 of the Convention for immigration officers and guardsinvolved in
detention. The Council continues to urge the development and adoption of guiddinesfor
survivors of torture before the Immigration and Refugee Board (IRB). The Canadian Council
expressed concerns regarding the fact that the new Extradition Act provides that arefugee
clam submitted by a person whose extradition is requested will be determined by the Minister
of Judtice in consultation with the Minister of Citizenship and Immigration, and not by the IRB
following a quasi-judicid procedure.

6. The Canadian Centre for Victims of Torture (CCVT) indicates that, in applying article 1,
Canada has gone beyond the Convention definition of torture by including gender-related
persecution as atype of torture. Canada s refugee determination system has been cited as an
example for the international community. This system, used by the Convention Refugee
Determination Division of the IRB to examine refugee dams, including those of dleged torture,
is non-adversarid. The CCVT, however, has raised concerns regarding instances where
hearings have, in its view, become adversaria due to the intervention of pane members, refugee
hearings officers and representatives of the Minister of Citizenship and Immigration who may,
with the concurrence of the Chair of the IRB, attend certain refugee hearings. The CCVT says
that Canada has partialy complied with article 2 of the Convention. Section 269.1 of the
Criminal Code gtates that tortureisillegd, but there remains an urgent need for Canadato
incorporate the Convention into the Immigration Act. The CCVT has serious concerns
regarding Canada s compliance with article 3 of the Convention, since a person recognized as a
Convention refugee, but who poses a danger to public security or nationa security, could be
deported to a country where he/she will likely be subjected to torture or desth. The CCVT
underlines that torture in Canadais not used as a part of systematic, political strategy of
repression. Asfor article 6 of the Convention, the CCVT deplores the fact that there have been
only afew cases of initiating prosecution for internationd fugitive torturersin Caneda. It
indicates that Canada has changed its focus from crimina prosecutions to the revocation of
citizenship and deportation. The CCVT supports prosecution and is against deportation. Asfor
article 10 of the Convention, the CCVT has provided training for IRB officers and for
immigration officers who make decisions with respect to Post Determination Refugee Classin
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Canada (PDRCC). Regarding article 11 of the Convention, the CCVT expresses concernsin
regards to detention of refugee claimants. Some people have been detained and kept in
detention for along period of time. Another cause of concern is related to disregarding the
dignity and humiliation faced by detained refugee claimants. Concerning article 12, the CCVT
reports that Canada has demongtrated its willingness and ability to conduct investigations into
dlegations of torture. Under article 14, the CCVT indicates that there is aneed for public
educetion for people who have been tortured in other countries and are now living in Canada.
Asfor aticle 15, the CCVT mentions the need for Canada to make sure that confessions and
convictions for crimes not committed are never used against genuine refugees and immigrants.
Findly, the CCVT underlines the need to define cruel, inhuman or degrading trestment or
punishment and to develop mechanisms for the accountability and prosecution of officers who
commit such offences.

7. The comments received from these organi zations were taken into consideration in the
preparation of the federd section of this report. All the contributions received will be forwarded
to the United Nations under separate cover. Copies of al the contributions received were
forwarded to the federd departments and agencies with the main responsbilities for the
implementation of the Convention.

Introduction 3
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The Constitutional Structure of Canada

8.

10.

11.

12.

13.

Canadais afederd state made up of 10 provinces and three territories. The third territory,
Nunavut, was officidly crested on April 1, 1999.

Pursuant to the Constitution Act, 1867, and amendments thereto, legidative powers are
divided according to subject maiter between the federal government and the 10 provincia
governments. For example, Canada s Condtitution gives each province jurisdiction within its
territory over the adminigtration of justice, property and civil rights, and hospitals. Examples of
matters within federd jurisdiction are crimina laws and procedures, naturdization and diens,
and residua power for the peace, order and good government of Canada.

The legidative, executive and judicia branches of government share respongility for the
protection of human rights in Canada. Relevant legidation is enacted by Parliament and the
provincia and territorid legidatures, according to the divison of powers described in the
Canadian Condtitution. Due to this divison of powers, federa, provincid and territorid
governments are dl involved in the implementation of the provisons of the Convention against
Torture. Prior to ratification, the federal and provincid governments engaged in extensve
consultations which resulted in provincia governments undertaking to ensure compliance with
those provisions of the Convention faling within their exclusve authority. The legidaureis
presumed to respect the values and principles enshrined in internationd law, both customary
and conventiond. Internationa human rights law plays an important role as an ad in interpreting
domestic law. It isdso acriticd influence on the interpretation of the scope of the rights
included in the Canadian Charter of Rights and Freedoms

With respect to prosecutions in Canada, condtitutional responsbility is shared between the
federd and provincia governments.

Thereis an overlgp with respect to crimind law in that the federal government is responsible for
enacting crimina law and procedure which applies throughout Canada as s&t forth in the
Criminal Code. The enforcement of the Criminal Code, the prosecution of offences
prescribed in that Code and the adminigtration of justice within the province are generdly
matters under provincia responsbility. However, prosecutions under specific federd statutes,
such asthe Crimes Against Humanity and War Crimes Act, fdl generadly under federd
juridiction.

The Government of Canada has submitted a Core Document Forming Parts of the Reports
of Sate Parties. The Core Document examines, in detail, Canadd s congtitutiona structure,
politica framework and generd framework for the protection of human rights. The latter
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includes adiscussion of condtitutiona and legidative protections for human rights, remedies
available for redress of human rights violations, and the relationship between internationa
human rights instruments and domestic law. This Fourth Report under the Convention should be
read in conjunction with the Core Document.
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Article 2: Legislative, Administrative, Judicial or Other Measures

14.

Canadd s previous reports outlined a series of condtitutiona, legidative, regulatory and
adminigrative measures directed at preventing torture and punishing those who commit an act
of torture. These included:

The Canadian Charter of Rights and Freedomsand, in particular, the right not to be
subjected to any crud and unusua trestment or punishment (s. 12), the right to life, liberty
and security of the person (s. 7), and the right not to be arbitrarily detained or imprisoned
(s.9). Section 32 of the Charter guarantees the rights of private persons againgt action by
the federa and provincid legidatures and governments. This section has been interpreted
by the courts to gpply to the full range of government activities, including adminigtrative
practices and the acts of the executive branch of government, aswell as to edicts of
Parliament or the legidatures.

Section 269.1 of the Criminal Code provides a definition of torture thet is Smilar to the
definition contained in article 1 of the Convention. This section of the Code provides that
torture means. any act or omission by which severe pain or suffering, whether physica or
mentd, is intentiondly inflicted on a person, for a purpose including obtaining from the
person or from athird person information or a statement; punishing the person for an act
that the person or a third person has committed or is suspected of having committed; and
intimidating or coercing the person or athird person; or for any reason based on
discrimination of any kind, but does not include any act or omission arising only from,
inherent in or incidentd to lawful sanctions.

Section 269.1(3) of the Criminal Code establishesthat it is no defence to a charge under
this section that the accused was ordered by a superior or a public authority to perform the
act or omission that forms the subject matter of the charge, or that the act or omissoniis
aleged to have been judtified by exceptiona circumstances, including a state of war, a
threat of war, internd politica ingtability or any other public emergency.

Other Criminal Code offences rdating to the prohibition againg torture and crud, inhuman
or degrading trestment or punishment, such as assault; causing bodily harm with intent to
wound a person or endanger their life; murder; administering a noxious substance;

extortion; and intimidation.

Legidaive, regulatory and administrative provisions governing the use of force by police
and correctional agencies such as the Roya Canadian Mounted Police Code of Conduct

Government of Canada
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15.

16.

offences, ss. 68 and 69 of the Corrections and Conditional Release Act (CCRA), and
the Penitentiary Service Regulations.

Important developments occurred since the last report presented by Canada. The Act
respecting genocide, crimes against humanity and war crimes and to implement the Rome
Satute of the International Criminal Court, and to make consequential amendments to
other Acts (Crimes Against Humanity and War Crimes Act, S.C. 2000, c. C-24) entered
into force on October 23, 2000. It implemented the Rome Statute of the International
Criminal Court (the “Rome Statute”), adopted in Rome on July 17, 1998, and replaced the
war crimes provisons of the Criminal Code. The Crimes Against Humanity and War
Crimes Act dso made consequentia changes to Canada s extradition and mutua legd
assigtance legidation to enable Canada to comply with its obligations to the Internationd
Crimina Court. The Crimes Against Humanity and War Crimes Act affirmsthet any
immunities otherwise exigting under Canadian law will not bar extradition to the Internationa
Crimina Court or to any international crimind tribunal established by resolution of the Security
Council of the United Nations (UN). Canada has been a driving force behind the creation of
the International Crimina Court. Canada rétified the Rome Statute on July 7, 2000. Section 4
of the Act dedswith genocide, crimes againgt humanity and war crimes committed in Canada,
and section 6 of the Act deals with genocide, crimes againgt humanity and war crimes
committed outside Canada. Both provide a definition of crime againgt humanity which includes
torture. Torture is defined in the Schedule of the Act, which reproduces article 7(2)(e) of the
Rome Statute.

Asagenerd rule, available judtifications, excuses or defences under the laws of Canada or
under internationdl law, a the time of the offence or at the time of the proceedings, may be
relied upon by persons accused of genocide, crimes against humanity, war crimes and breach
of responghility by amilitary commander or by a superior (s. 11 of the Crimes Against
Humanity and War Crimes Act). However, there are exceptions. It would not be a defence
that an offence of genocide, a crime against humanity, awar crime, or a breach of responsibility
by amilitary commander or a superior was committed in obedience to the law in force a the
time and in the place of its commisson (s 13 of the Crimes Against Humanity and War
Crimes Act). Generdly, the Act adopts the Rome Statute’ s approach to the defence of
superior orders. The defence would not apply as a defence to genocide or crimes against
humanity, because these offences are per se manifestly unlawful. The defence could only gpply
to war crimesif the orders are not manifestly unlawful. However, the defence of superior orders
has been restricted further under the Act. The Act provides that the defence of superior orders
cannot be based on a belief that the order was lawful where the accused' s belief was based on
information about a civilian population or an identifiable group of persons that encouraged, was
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17.

18.

19.

likely to encourage or attempted to justify the commission of inhumane acts or omissons againgt
the population or the group (s. 14 of the Crimes Against Humanity and War Crimes Act).

The Canadian Forces requires its members to obey the lawful commands of superiors. It is not
an offence to refuse to obey an unlawful command. Under section 83 of the National Defence
Act (NDA), it is an dement of the offence of disobeying alawful command that the command
be proven to be lawful. Members of the Canadian Forces are subject to the Criminal Code
and would be subject to prosecution for any act of torture or other violation of the provisions of
the Criminal Code dedling with crud or inhuman trestment. An order to inflict torture upon a
detainee would be a crime under section 269.1 of the Criminal Code of Canadaand is
punishable under section 130 of the NDA.. Therefore, an order to commit an act of torture
which is refused cannot result in a successful prosecution for disobeying alawful command.

In 1997, the Canadian Forces adopted its Code of Conduct which provides explicit instructions
about respect for the Convention againg Torture, the prohibition of torture and inhuman
treatment. Rule 6 saysthat dl detained persons must be trested humanely in accordance with
the standard set by the Third Geneva Convention. Any form of abuse, including torture, is
prohibited. The Code explains that any form of physica or psychologicd abuseis prohibited.

The Code of Conduct aso requires that any breaches of the Code of Conduct or international
humanitarian law be reported without delay, and that “any attempt to cover up a breach of the
law or the Code of Conduct is an offence under the Code of Service Discipline.” The Code
recognizes that it may be difficult to report a breach, for example, if ajunior ranked member
believes amember of a higher rank has committed a breach. Consequently, a number of
mechanisms for reporting are provided — ether to superiorsin the chain of command, military
police, alegd officer or to the independent Director of Military Prosecutions, whose office was
established in 1999.

Article 3: Expulsion or Extradition

Immigration: The Assessment of the Risk of Return before Removal from Canada

20.

The forma refugee determination process which was set out in detail in Canada s Third Report
has not changed during this reporting period. An independent and impartid tribuna is charged
with assessing whether the claimant has established that he meets the definition of “refugeg’ as
described in the Convention Relating to the Status of Refugees. In addition to the formal
refugee determination process, the Immigration Act and the Regulations dlow the Minigter to
facilitate the admisson of a person, for example, because the person could face arisk of torture
if removed to his’her country. To that effect, there are two avenues.

Government of Canada 10
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21.

22.

23.

24,

(a) Post Determination Refugee Claimants in Canada Class

The Post Determination Refugee Clamants in Canada Class (PDRCC) is available to persons
who, athough determined not to be Convention refugees, may face persona risk should they be
returned to their country of origin. The Regulations provide for some exceptions to access to
PDRCC. The PDRCC review assesses risk to life, inhumane trestment or extreme sanctions. A
positive PDRCC assessment alows persons in Canada who are not accorded refugee status
under the Convention Relating to the Status of Refugees to apply for landed immigrant Satus
from within Canada. PDRCC decisions are made by Post-Claim Determination Officers who
are specidly trained to assess risk and who have access to information on the human rights
gtuation around the world.

The PDRCC risk assessment process has been determined to be aviable and effective
domestic remedy by both the Committee againgt Torture (KKH v. Canada; VV v. Canada?)
and the UN Human Rights Committee (Adu, Badu and Nartey?).

(b) Humanitarian and Compassionate Applications

In this adminigtrative review, an immigration officer has the duty to congder any submission put
forth by the applicant and has unfettered discretion to use hisher judgment in assgning relaive
weight to the facts of the case when deciding whether the application warrants approval or
refusal. A pogtive determination would mean that the officer is satisfied that the person should
be exempted from any regulation or that the person’s admission should be facilitated owing to
the existence of compassionate or humanitarian considerations.

Humanitarian and compass onate factors consdered could include family ties, presence of a
gpouse in Canada, overdl integration within Canadian society and persond risk should the
individua be removed from Canada.

K. K. H. v. Canada, Communication No. 35/1995, views adopted on 22 November 1995
(CAT/C/15/D/35/1995) ; V. V. v. Canada, Communications No. 47/1996, views adopted on 19 May 1998
(CATI/C/20/D/47/1996).

Kwame Williams Adu v. Canada, Communication No. 654/1995, views adopted on 18 July 1997
(CCPR/C/60/D/654/1995); Andres Badu v. Canada, Communication No. 603/1994, views adopted on

18 July 1997 (CCPR/C/60/D/603/1994); Joseph Nartey v. Canada, Communication No. 604/1994, views
adopted on 18 July 1997 (CCPR/C/60/D/604/1994).
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Immigration and Refugee Protection Act (Bill C-31)

25.

26.

27.

Following extensive public consultations, anew Immigration and Refugee Protection Act
(Bill C-31) wastabled in Parliament on April 6, 2000. Although the Bill died on the Order
Paper when the dection of November 27, 2000 was called, with Bill C-31 the government
demondrated its commitment to maintaining Canada s humanitarian tradition by continuing to
provide afair hearing to people claming persecution. At the same time, Bill C-31 proposed
strengthened provisonsto protect the integrity of the refugee determination system to ensure
that protection would be offered only to people in genuine need. Bill C-31 has been replaced
by Bill C-11. The new bill incorporates a number of recent proposas from Canadians, yet
maintains the core principles and provisons of Bill C-31.

Bill C-31 proposed many changes to the refugee determination process to increase its
effectiveness and integrity. One of the principa eements of the reformed processis
consolidated decison making. The criteriafor granting refugee protection included grounds
outlined in the Convention Relating to the Status of Refugees and the Convention against
Torture, and risk to life or risk of cruel and unusud treatment or punishment. This consolidates
grounds for protection that are currently assessed through three separate procedures (refugee
datus determination, post-determination risk review and risk-related humanitarian review) into
one procedure a the Immigration and Refugee Board (IRB). The internationd instruments that
have been incorporated into the refugee protection definition to be consdered by the IRB
include the Convention Relating to the Status of Refugees and article 1 of the Convention
againg Torture. Bill C-31 dso contained a provision that would alow the Minigter, through
regulations, to add additiond internationd instruments to the refugee protection division to
accommodate changes over time,

Bill C-31 proposed a Pre-Remova Risk Assessment (PRRA) to be conducted by Citizenship
and Immigration Canada (CIC) to examine potentiad persond risk of return, including risk of
torture. Under the proposed legidation, al persons (with certain exceptions) against whom an
enforceable remova order has been issued may make an application for protection to the
Minigter of Citizenship and Immigration. This includes persons whose damsfor refugee
protection has been refused but who have not yet left Canada.

Government of Canada 12
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Jurisprudence

28.

29.

30.

31

32.

33.

On January 11, 2002, the Supreme Court of Canada released its decisions in the cases of
Sureshv. M.C.1. (SCC no. 27790) and Ahani v. M.C.l. (SCC no. 27792)°.

Mr. Suresh, acitizen of Sri Lanka, was found to be a Convention Refugee in 1991. He is
aleged to be a prominent fundraiser for the Tamil Tiger group known asthe Liberation Tigers
of Tamil Edlam. The Solicitor Genera of Canada and the Minigter of Citizenship and
Immigration issued a security certificate under section 40.1 of the Immigration Act dleging thet
Mr. Suresh was engaging in terrorism and was a member of an organization which engaged in
terrorism. This certificate was upheld by the Federa Court. Mr. Suresh was ordered deported
in 1997 on the basis of his membership in aterrorist organization. In 1998, the Minister of
Citizenship and Immigration reviewed his case and sgned an opinion that he was a danger to
the security of Canada pursuant to section 53(1)(b) of the Act. The Minister concluded thet the
threat Mr. Suresh posed to Canada’ s security outweighed hisrisk of torture upon return and
further concluded that his risk of torture was not a substantial one.

Section 53(1)(b) of the Act, which reflects article 33 of the Convention Relating to the Status
of Refugees, permits a Convention Refugee to be removed to a country where that person’s
life and freedom would be threatened, if they condtitute a danger to the public or to the security
of Canada

Before the Canadian courts, Mr. Suresh argued that hisremoval to Sri Lankawould violate
article 3 of the Convention againg Torture and the Canadian Charter of Rights and
Freedoms

The Supreme Court of Canada examined the question of whether the government may,
congstent with the principles of fundamentd judtice (s. 7 of the Charter guarantees the right not
to be deprived of thelife, liberty and security of the person except in accordance with the
principles of fundamentd justice), expel a suspected terrorist to face torture e sewhere.

The Court concluded that the appropriate approach is essentidly one of balancing: “The
outcome will depend not only on considerations inherent in the generd context but so on
consderations related to the circumstances and condition of the particular person whom the
government seeks to expd. On the one hand stands the state’ s genuine interest in combating
terrorism, preventing Canada from becoming a safe haven for terrorists, and protecting public

The decisions can be found at: http://www.lexum.umontreal .ca/csc-scc/rec/html/suresh.en.html and at
http://www.lexum.umontreal .ca/csc-scc/fr/rec/html/ahani.fr.html.
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35.

36.

37.

security. On the other hand stands Canadal s condtitutional commitment to liberty and fair
process. This said, Canadian jurisprudence suggests that this balance will usualy come down
agang expelling a person to face torture e sewhere.”

The Court has not excluded the possbility that, in exceptiona circumstances, deportation to
face torture might be justified, either as a consequence of the balancing process mandated by
section 7 of the Charter or under section 1. (A violation of s. 7 will besaved by s. 1 “only in
cases arising out of exceptiona conditions, such as natura disasters, the outbreak of war,
epidemics and the like.”) Generdly, however, to deport arefugee, where there are grounds to
believe that this would subject the refugee to a substantid risk of torture, would
uncondtitutiondly violate the Charter.

The Court expressed the following comments on the international norms, which as explained
above inform section 7 of the Charter:

“In our view, the prohibition in the ICCPR [Internationa Covenant on Civil and Politica
Rights] and the CAT on returning arefugee to face arisk of torture reflects the prevailing
internationa norm. Article 33 of the Refugee Convention protects, in alimited way,
refugees from threats to life and freedom from al sources. By contrast, the CAT protects
everyone, without derogation, from state-sponsored torture [ ... ]

“Recognition of the dominant Satus of the CAT in internationd law is consgtent with the
pogition taken by the UN Committee against Torture, which has applied Article 3(1) even
to individuals who have terrorist associations. (...) More particularly, the Committee
againg Torture has advised that Canada should ‘[clomply fully with article 3(2) ... whether
or not the individua isaserious crimind or security risk’: see Committee againgt Torture,
Conclusions and Recommendations of the Committee against Torture: Canada,
CAT/C/IXXVIConcl .4, a par. 6(3).”

The Court concluded that Suresh made a prima facie case showing that he might be tortured
on return if expelled to Sri Lanka. Accordingly, he should have been provided with the
procedura safeguards necessary to protect his section 7 right not to be expelled to torture. The
minima safeguards required are that the Minister must provide the refugee with al the relevant
information and advice he/she intends to rely on, as well as an opportunity to address that
evidence in writing, and, after consdering dl the relevant information, issue responsve written
reasons.

At the same time as Suresh, the Supreme Court of Canada released its decison in Ahani and
adopted the same reasons. In this case, the Solicitor Genera of Canada and the Minister of
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38.

Citizenship and Immigration have also issued a security certificate under section 40.1 of the
Immigration Act dleging that Mr. Ahani was a member of an organization which engaged in
terrorism. This certificate was upheld by the Federd Court. Mr.Ahani is amember of the
Iranian Ministry of Security and Intelligence which commits terrorigt activities world-wide. He
argued that his remova would violate article 3 of the Convention againgt Torture and the
Canadian Charter.

The Court concluded that the Minister applied the proper principles and took into account the
relevant factorsin her decision that Mr. Ahani faced only aminima risk of harm upon
deportation and that he was a danger to the public. The Court found no basis upon which to
interfere with her decision. The Court was satisfied that Ahani was fully informed of the
Minigter’s case againgt him and was given afull opportunity to respond. It concluded thet the
process accorded to Ahani was congistent with the principles of fundamenta justice.

Interim Measures Request from the Committee against Torture in Cases of
Communication Based on an Alleged Violation of Article 3 of the Convention
(Mr. TPS — Communication No. 99/1997)

39.

40.

41.

42.

In September 1997, TPS filed a communication with the Committee in which he dleged that his
remova to Indiawould violate article 3 of the Convention againg Torture.

On December 18, 1997, the Committee requested that Canada not remove TPSto Indiawhile
his communication was under congderation by the Committee. Canada considered the request
and determined that it would not comply, given the exceptiona circumstances of the case, and
removed TPS to India on December 23, 1997.

The decigon to remove was not taken lightly. The Minister of Citizenship and Immigration
carefully consdered the possible risk to public safety and security posed by the presence of
TPSin Canadaagaingt any possible risk he faced upon return. Indeed, the Minister concluded
that there was no subgtantid risk of torture faced by theindividud in his country of origin.
Further, ajudge of the Federd Court, Trid Division, determined that the risk to TPS was not
aufficient to judtify a stay of hisremovd. Although Canadian officids offered to monitor the
gtuation of theindividua concerned, and advised the government of the state of return of this
intention, the individud refused this offer.

Initsfind views, adopted on May 16, 2000, the mgority of the Committee againgt Torture
found that Canada was not in violation of its article 3 obligationsin removing TPS from
Canada.
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Canada consdersits obligations under internationd instruments serioudy. Canada further
consders that an interim measure request is not an order. Nevertheess, interim measures
requests received from the Committee are given serious consderation irrespective of their legd
gatus. Canada recognizes the importance of interim measures requests but would favour the
adoption of rules of procedure which would ensure that these requests are made only when the
individua faces some credible risk of torture and for alimited period of time. Thisis particularly
important in cases where the individua may be arisk to public safety. In addition, Canadais
concerned that the Committee’ s procedures do not alow States parties to adequately make
representations before interim measures requests are made, and that delays in the examination
of communications can jeopardize important Sate interests in protecting public safety.

During its appearance before the Committee in November 2000, Canada welcomed the
Committee’ s suggestion that, when faced with circumstances where compliance with an interim
measures request is difficult, Canada should present the Committee with arguments asto why a
request should not be made, or should ask that consideration of the case be expedited. Canada
considers that these suggestions address in large part the concerns which led to the deportation
of TPS. These suggestions are dso consstent with recommendations made by Canadain the
context of the review of treaty bodies, including a recommendation that the Committee against
Torture and the Human Rights Committee consder augmenting their rules of procedure to
include clear criteriato govern the issuing and revocation of requests for interim protection.

Extradition

45.

46.

47.

On June 17, 1999, Canada s new Extradition Act cameinto force. The new Act establishes
clear procedures for the extradition process and permits more flexible evidentiary requirements.
The Act permits the surrender of persons sought to states and to entities like the International
Crimind Tribunas for the former Y ugodaviaand Rwanda

The extradition process under the new Act continues to have both ajudicid and an executive
phase. At thejudicia phase, ajudge will determine if the conduct condtitutes an offencein
Canada and, where the person is wanted for prosecution, if there is sufficient evidence such
that, had the conduct occurred in Canada, the person would be committed to stand trid. At the
executive phase, the Minister of Justice will decide whether or not to surrender, taking into
account al of the circumstances and any applicable ground of refusdl.

Under the Act, the Minigter of Judtice shdl refuse surrender of a person sought, if the Minister is
sidfied that:
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» the surrender would be unjust or oppressive having regard to dl the relevant circumstances,
or

» thereguest for extradition is made for the purpose of prasecuting or punishing the person
by reason of their race, rdigion, nationdity, ethnic origin, language, colour, palitica opinion,
sex, sexud orientation, age, menta or physica disability or status, or that the person’s
position may be prgjudiced for any of those reasons.

48.  TheConvention Relating to the Satus of Refugees excludes from its protection individuals
who have committed a serious non-political crime outside the host country. Proceedings before
the Convention Refugee Determination Divison of the Immigration and Refugee Board for a
clamant who is subject to a request for extradition for an offence that is punishable by 10 years
or morein Canada (if committed here) under federa law will be stayed until aruling on the
request for extradition.

49. The Minigter of Justice can only order extradition if the judge, following a hearing, is satisfied
with the evidence submitted. The Extradition Act dates that the Minister of Justice shall
consult the Minister of Citizenship and Immigration before making a decison on extradition
when the person whose extradition is requested has claimed refugee status. The person can
make submissionsto the Minigter of Judtice againgt the extradition and present facts, arguments
and documents to this end. The reasons for refusa of extradition set out in the Extradition Act
and outlined above or in the gpplicable treaty will gpply. Furthermore, the Minister of Justice
may atach assurances and conditions to the extradition.

50.  Asnoted in Canada s Second Report, the Minister’s exercise of discretion to surrender is
subject to the Canadian Charter of Rights and Freedoms, and in particular section 7 of the
Charter — the right not to be deprived of life, liberty and security of the person except in
accordance with the principles of fundamenta justice. A person sought has the ahility to apped
acommittal for extradition to the provincia Courts of Apped and to the Supreme Court of
Canada, if leave is granted and judicid review of aministerid decison to surrender issmilarly
avaladle.

Jurisprudence

51.  The Supreme Court of Canada recently released a decision with respect to the condtitutiondity
of the Minister of Justice' s decision to surrender to the United States of Americatwo Canadian
citizens (Burns and Rafay) who were wanted in the State of Washington on charges of
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aggravated murder in the first degree, and who, if convicted of those crimes, could face the
death penalty”.

52.  The Supreme Court of Canada decided that to order the extradition of Burns and Rafay
without obtaining assurances that the deeth pendty will not be imposed would violate the
principles of fundamentd judtice. In the aasence of exceptiond circumstances, which the Court
did not define, assurancesin desth pendty cases are ways condtitutionally required.

53.  TheCourt did not foreclose the possibility that there may be Stuations where the Minister’s
objectives are s0 pressing, and where there is no other way to achieve those objectives other
than through extradition without assurances, that a violation might be justified. In those cases,
the Minister must show that: the refusal to ask for assurances serves a pressing and substantial
purpose; the refusa islikely to achieve that purpose and does not go further than necessary;
and the effect of unconditiona extradition does not outweigh the importance of the objective.

Article 4: Criminalization of Torture

Crimes Against Humanity and War Crimes Act

54.  TheCrimes Against Humanity and War Crimes Act repealed former section 7(3.71) to
(3.77) of the Criminal Code. Section 4 of the Act provides that genocide, crimes againgt
humanity and war crimes committed in Canada are indictable offences. The definition of a
crime againg humanity includes torture and other acts that may condtitute crue, inhuman or
degrading trestment or punishment. It reads asfollows:

“Crime againg humanity means murder, extermination, endavement, deportation,
imprisonment, torture, sexua violence, persecution or any other inhumane act or omisson
that is committed againgt any civilian population or any identifiable group and that, at the
time and in the place of its commission, congtitutes a crime againgt humanity according to
cusomary internationd law or conventiond internationd law or by virtue of its being
crimina according to the generd principles of law recognized by the community of nations,
whether or not it congtitutes a contravention of the law in force a the time and in the place
of itscommisson.”

55.  Section 4(1.1) of the Crimes Against Humanity and War Crimes Act provides that every
person who conspires or attempts to commit is an accessory after the fact in relation to, or

4 United States v. Burns [2001] 1. S.C.R. 293 (http://www.lexum.umontreal .ca/csc-
scc/en/pub/2001/vol 1/html/2001scrl_0283.html.
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56.

57.

counsdsin relation to, an act of genocide, a crime againgt humanity or awar crimeis guilty of
an indictable offence. The Criminal Code aso contains specific digpositions which ded with
parties to offences, attempts, conspiracies and accessories (ss. 20-24, 463, 464, 660).

Section 4(2) of the Crimes Against Humanity and War Crimes Act adso establishesthe
pendty applicable to the person found guilty of committing genocide, a crime againgt humanity
or awar crime, or to the person who would conspire or attempt to commit, be an accessory
after the fact in relation to, or counsd in relation to these offences. Such a person shdl be
sentenced to imprisonment for life, if an intentiond killing forms the basis of the offence, and is
liable to imprisonment for life in any other case.

Section 6 of the Crimes Against Humanity and War Crimes Act provides that genocide,
crimes againgt humanity and war crimes committed outside Canada are indictable offences.
The definition of acrime againgt humanity includes torture and other acts that may conditute
crud, inhuman or degrading trestment or punishment. The definitions of these crimes are Smilar
to the definitions contained in section 4 of the Act. Section 6(1.1), Smilar to section 4(1.1),
provides that every person who congpires or attempts to commiit, is an accessory after the fact
in relation to, or counsasin relaion to, an act of genocide, a crime againgt humanity or awar
crimeis guilty of an indictable offence. Section 6(2) sets out the applicable pendties, which are
identical to those found in section 4(2) of the Act.

National Defence Act

58.

The National Defence Act provides, in section 77(f), thet it is an offence for any member of
the Canadian Forces to commit an offence against the property or person of any inhabitant or
resdent of a country in which the Canadian Forces member is serving. If such an offenceis
committed while the Canadian Forces member is on active service, he/sheisligble to aither
imprisonment for life or to alesser punishment. In any other case, the Canadian Forces member
isligble to dismissd with disgrace or to alesser punishment (including any punishment lower on
the scde of punishments, such asimprisonment for less than two years). Section 129 of the
National Defence Act establishes that it is an offence to contravene any provisons of the Act,
any regulations, orders or indructions for the generd information and guidance of the Canadian
Forces or any part thereof, or any generd, garrison, unit, station, standing, loca or other

orders. Upon conviction of that offence, the member isliable to dismissal with disgrace or to a
lesser punishment. By section 130 of the National Defence Act, members of the Canadian
Forces are also subject to the provisons of the Criminal Code and dl other Acts of Parliament
in Canada and abroad, and are liable to dl pendties provided for in those satutes. This
includes the minimum pendlties prescribed in section 235 of the Criminal Code for murder and
the provisons of section 269.1 dedling with torture.
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Article 5: Establishment of Jurisdiction

59.

60.

Section 7(3.7) of the Criminal Code establishes the jurisdiction of Canada over the offence of
torture in al Stuations mentioned in article 5 of the Convention. It provides that, notwithstanding
anything in the Criminal Code or any other Act, everyone who, outside of Canada, commits an
act or omission that, if committed in Canada, would condtitute an offence againgt, a conspiracy
or an attempt to commit an offence againg, being an accessory dfter the fact in relation to an
offence againg, or any counselling in relation to an offence againg, section 269.1 of the
Criminal Code shdl be deemed to commit that act or omisson in Canadaif:

» theact or omisson is committed on aship that is registered or licensed, or for which an
identification number has been issued, pursuant to any Act of Parliament

» theact or omisson is committed on an aircraft registered in Canada under Regulations
made under the Aeronautics Act, or leased without crew and operated by a person who is
qudified under Regulations made under the Aeronautics Act to be registered as owner of
an arcraft in Canada under those Regulations

» the person who commits the act or omission is a Canadian citizen

» the complainant is a Canadian citizen, or

* the person who commits the act or omission is, after the commission thereof, present in
Canada

Section 8 of the Crimes Against Humanity and War Crimes Act sets out the bases of
jurisdiction for Canada to be able to prosecute the offences of genocide, crimes againgt
humanity, war crimes and breaches of responsbility that have been committed outside of
Canada. Section 8 dso states that a person who is dleged to have committed genocide, crimes
againgt humanity, war crimes or breach of responsibility outside of Canada may be prosecuted
for that offenceif:

“(a) a the time the offence is dleged to have been committed

» the person was a Canadian citizen or was employed by Canadain acivilian or military
capacity; or

» the person was a citizen of a state that was engaged in an armed conflict against
Canada, or was employed in acivilian or military capacity by such adate; or

» thevictim of the aleged offence was a Canadian citizen; or

» thevictim of the aleged offence was a citizen of a sate that was adlied with Canadain

an armed conflict; or

after the offence is dleged to have been committed, the person is present in Canada.”
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61.

This provison dlows for the exercise of universd jurisdiction where the accused is present in
Canada after the offenceis dleged to have been committed.

Article 6: Custody and Other Legal Measures

62.

63.

Canadd s First Report indicated that a peace officer who has reasonable grounds to believe
that a person has committed an indictable offence, such as torture, may arrest that person
without warrant for the purpose of crimina proceedings.

All extradition treaties entered into by Canada and the Extradition Act provide that a
provisona warrant of arrest may be obtained to secure the physica custody of afugitive.
However, a person arrested for extradition will be discharged if the proper supporting
documentation is not received within the period of time set out in the Extradition Act or under
the relevant treaty, or if the Minister does not issue an authority to proceed under the
Extradition Act.

Article 7: Prosecution of Offences

64.

65.

66.

Over the past severd years, the Government of Canada has taken significant measures to
ensure that our country does not provide safe haven for war criminals. The messageis clear:
those individuals who have committed awar crime, a crime againgt humanity or any other
reprehensible act during times of conflict, regardless of when or where these crimes occurred,
are not welcome in Canada.

As aresponsible member of the global community, Canada s War Crimes Program is a priority
for the Canadian government. It is the intention of the Government of Canada that the War
Crimes Program has the ability to take action againgt individuas who are suspected of
committing war crimes or crimes against humanity, by using the most gppropriate of Sx
complementary tools. extradition; trandfer to the internationd tribunds, denid of refugee
protection; deportation and denaturaization proceedings; denid of accessto Canada; and
domestic criminad prosecutions.

An Interdepartmental Operations Group creeted in 1998 is the vehicle through which the
Government of Canada coordinates al of the war crimes operations it undertakes. One of the
purposes of the Group is to ensure that Canada complies with its internationa obligations. This
includes the investigation, prosecution and extradition of war criminas, as well as cooperation
with the two internationd tribunals set up for this purpose, namdy: the Internationd Crimind
Tribuna for the Former Yugodavia (ICTY) and the Internationa Crimind Tribuna for Rwanda
(ICTR).
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67.

68.

The Interdepartmenta Operations Group ensures that the Government of Canada has properly
addressed dl dlegations of war crimes and crimes againgt humanity against Canadian citizens or
persons present in Canada. In order to meet this objective, the Roya Canadian Mounted
Police and the Department of Justice investigate alegations involving reprehensible acts that
could lead to apossible crimina prosecution or revocation of citizenship, while Citizenship and
Immigration Canada pursues the application of remedies under the Immigration Act.

Starting in December of 1999, officias began to review dl dlegations againg individuds
involved in genocide, war crimes and crimes againgt humanity. In excess of 800 files were
reviewed, most of which were active Citizenship and Immigration files. Asaresult of this
review, files were opened by the Department of Justice War Crimes Section for dl dlegations
of genocide and war crimes from international armed conflicts, most of which semmed from the
Y ugodav and Rwandan conflicts, and for the most serious alegations of crimes againgt
humanity. Approximately 10 percent of the files reviewed fdl within these categories, and they
are being investigated. It israrely the casethat sufficient evidence to successfully pursue a
charge will be found within Canada. Investigetors dmost dways must conduct interviews and
examine documents abroad. Where there is evidence of torture sufficient to creete a reasonable
likelihood of conviction by Canadian courts, appropriate charges will be laid.

Article 8: Extradition Agreements

69.

Under the new Extradition Act, extradition agreements, including multilatera agreementslike
the Convention againg Torture, that arein force and to which Canadais a party and that
contain a provision respecting the extradition of persons, are “extradition agreements’ for the
purposes of the Act. The Convention may be used as the basis for extradition to another State

party.

Article 9: Mutual Judicial Assistance

70.

Canada s Second Report noted that the Mutual Legal Assistance in Criminal Matters Act
providesthe legd framework for the implementation of tregties between Canada and other
dates for the purposes of fostering cooperation in the investigation and prosecution of crimes.
The Act provides for five basic forms of assstance: (1) the gathering of evidence, including
taking statements and testimony; (2) the execution of search warrants; (3) the temporary
transfer of prisoners for the purpose of testifying or providing other assstance; (4) the lending of
exhibits, and (5) assstance with respect to proceeds of crime.
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71.

Between April 1996 and April 2000, Canada entered into tregties regarding mutud legd

ass stance with various countries, including Austria, Greece, Hungary, Isradl, Norway, Peru,
Poland, Portugal, Romania and Ukraine. In the event of an aleged case of torture, and in
absence of amutua legal assistance treaty, mutud legd assistance would aso be available on
the basis of ad hoc adminidtrative arrangements or on the basis of non-treaty assstance.

Article 10: Education and Training

Royal Canadian Mounted Police

72.

73.

74.

75.

76.

The Basic Training Program for new entrants into the Roya Canadian Mounted Police
(RCMP) isgiven to dl new entrants who hold peace officer status. These peace officers are the
RCMP s service providers who have the legd authority to search, seize and detain/arrest,
based on conditions being satisfied under the Criminal Code.

Since Canada s Third Report, the RCMP has further developed and implemented Community
Policing. Part of this philasophy isto goply to any Stuation a problem-solving model called
CAPRA, which is the acronym for the five words that are at the root of the RCMP s preferred
problem-solving approach: Clients, Anaysis, Partnerships, Response, Assessment.

The Cadet Training Program (CTP) is based on the community policing philosophy and
CAPRA using problem-based learning as the methodology. Instead of teaching content, the
CTP teaches process so that the cadets are respongible for their own learning while atrained
fadlitator guides them.

The CAPRA process and scenario-based learning requires that cadets learn about different
cultures, asit isacomponent of the “acquiring and analyzing” portion of the problem-solving
modd. The god of the RCMP straining approach (including culturd avareness) isto develop
continuous learners who are able to provide a police service that isinclusive of every
community, and who are respectful and compassionate in serving the unique needs of each
community. The whole nature of “process’ is one of discovery and interest that supports and
encourages open mindedness, and gppreciation and respect for diverse cultures. It isfdt that
this aspect of the RCMP s training mitigates againgt behaviour that could be termed torture.

The RCMP provides training on sections of the Criminal Code which dedl with the protection
of persons acting under authority, and what the Code terms “ excessive force” and “use of
force” Torturein section 269.1 of the Criminal Code is reviewed in scenario-based Stuations
and cadets are required to conduct further research.
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77

78.

79.

The RCMP dso teaches and continudly reinforces the gpplication of the Canadian Charter of
Rights and Freedomsas it gopliesto interviews, detention, arrests and imprisonment. The
RCMP ensures that changes to policy based on Canadian judicia decisons (case law) or any
amendmentsto legd statutes are communicated to al personnd through policy manuds
provided in eectronic format.

Charter rights are reviewed during ongoing training courses such asthe Basic Investigator's
Course, Advanced Interview and Interrogation Course, and al RCMP courses where the
subject matter includes the investigation of persons for crimind activity. The RCMP has
developed a clear operationa policy concerning interviews/interrogeations that makes reference
to the Convention againgt Torture and specifically states that: “A member will not employ any
tactic which involves the adminigtration of or consent to crud, inhuman or degrading treatment
or punishment of any person.”

The RCMP s continuous learning website can be found at: www.rcmp-learning.org.

Correctional Service

80.

81.

All gaff members of the Correctiona Service of Canada are required to be familiar with the
condtitutiona, legidative, regulatory and policy framework that governs the conditions, care,
trestment and custody of federd offenders. Staff receive induction and refresher training in the
interpretation and application of those sections of the Criminal Code which give specific
authority for the use of force in the correctiona context. As part of their mandatory 12-week
induction training, new correctiond officer recruits are introduced to the Correctiona Service of
Canada’s Use of Force Management Model, which dlows for verba intervention, conflict
resolution and negotiation to be used, where appropriate. It is the experience of Correctiona
Sarvice of Canada that effective communication, negotiation and assessment skills can, in most
cases, hegate the need for the use of force. Asrequired, refresher training includes re-
qudification and/or certification in the use of firearms, chemica agents, restraint equipment,
batons and the physica handling of inmates. A Nationd Use of Force Trainer’s Conference
was held in September 1999.

During induction training, recruits goply case law criteriain assessng whether certain
adminidrative actions taken by correctiond authorities condtitute crud and unusua punishment
within the meaning of section 12 of the Canadian Charter of Rights and Freedoms
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Canadian Forces

82.

83.

85.

The Somdia misson taught the Canadian Forces (CF) many vauable lessons, including the
need to ensure that adl CF personne deployed on amission more clearly understand and apply
international humanitarian law and the rules of engagement. In 1997, the CF adopted its Code
of Conduct, which provides explicit instructions about respect for the Convention against
Torture (Rule 6), the prohibition againgt torture and inhumane treatment. Members of the CF
are subject to the Criminal Code, and would be subject to prosecution for any act of torture
or other violation of the provisons of the Criminal Code deding with crud or inhuman
trestment. The Code of Conduct for Canadian Forces Personnel has been rewritten to make
it more user friendly, and an interactive CD-ROM has been developed to facilitate the teaching
of its contents.

The CF have developed and published a manua entitled The Law of Armed Conflict at the
Operational and Tactical Level (LOAC) which gives detailed direction on the trestment of
prisoners of war, the sick and wounded, and civilians. Human rights standards have been
incorporated into the CF slaw of armed conflict training curriculum. LOAC training in the CF
is made up of lectures and courses delivered at al levels from recruit school and basic officer
training, up to the CF Command. L OAC scenarios have also been incorporated into army
computer-smulated exercises which are conducted from the sub-unit up to the formation
(brigade) leved. Although LOAC gpplies as amatter of law only during armed conflicts, the CF
has adopted the policy that, as a minimum, al Canadian military personnd shdl gpply the spirit
and the principles of LOAC in al peace support operations other than armed conflicts.

The CF are consdering ways to expand the availability of LOAC ingtruction. Possibilities
include the development of intermediate or advanced LOAC courses, and the delivery of basic
LOAC indruction via computer-based training.

To respond to the recommendations made in the Report of the Commission of Inquiry into
the Deployment of Canadian Forces to Somalia and five other reports on issues such as
military justice, the Minister of Nationa Defence established a“Monitoring Committee on
Change’ in 1997. The Monitoring Committee' s terms of reference include receiving reports on
the implementation of the recommendations contained in the March 25, 1997 Report to the
Prime Minigter on Leadership and Management in the Canadian Forces; the Report of the
Specid Advisory Group on Military Jugtice and Military Police Investigation Services, the
Report of the Commission of Inquiry into the Deployment of Canadian Forces to Somdia; and
other change initiatives across the CF and the Department of Nationd Defence. The
recommendations ded, inter alia, with accountability issues (eg., military discipline and military
leadership in the context of accountability) and operationd issues (e.g., the chain of command,
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86.

the rules of engagement, operationd readiness, mission planning, and overal military planning,
practica and ethicd dements of military training, both generd and in preparation for specific
missons).

In February 2000, the Monitoring Committee reported on the status of implementation of the
recommendations in the various reports. Included is a chapter on accountability which sets out
the status of implementation of the various recommendations of the Somdia Report, with the
recommendation that “formal criteria be adopted for accountability of leadersin the Canadian
Forces,” and the recommendation that the values, principles and processes of accountability be
incorporated into education and training. The Report can be found at:
http://mww.forces.calmenu/press'Reportsmonitor_com_final/eng/cover_e.htm.

Immigration Enforcement Officers

87.

Citizenship and Immigration Canada (CIC) introduced a policy entitled “ The Respectful
Workplace,” aswell as avaues and ethics training component in its training program for
enforcement personnel. All enforcement officers are dso trained in the use of force policy,
which includes legd requirements, the exercise of judgment, safety, theories rdated to the use
of force, and practica proficiency to an approved standard. In the near future, CIC will dso be
introducing persond suitability testing for enforcement officers. All of these policy and training
initiatives are part of the Department’ s ongoing commitment to ensure the safety and security of
the Canadian public, CIC clients and employees by reinforcing the professionalism of
enforcement personndl.

Funding for Victims of Torture

88.

89.

Governments in Canada— at both the federal and provincid levels— provide funding for the
trestment of torture victimsin anumber of ways. There is direct financid support from federd,
provincid and municipa governments to Canadian Centres for Victims of Torture in Cagary,
Edmonton, Montred, Ottawa, Toronto and Vancouver. In addition, the federal government
provides $60,000 to the UN Fund for Victims of Torture, which helps support a number of
these centres.

A network of organizations in Canada provides related training to front-line workers, socid
services workers and medical personnel. The Réseau d' intervention auprés des personnes
ayant subi la violence organisée and the Network of Counsdllors & Network Committee to
Assg Survivors of War and Torture are two such agencies. Some of the member organizations
receive funding from CIC, aswell as other government and voluntary sources.
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90.

One such agency, the Canadian Centre for Victims of Torture (CCVT), provides direct and
indirect services to immigrants and refugees who have experienced torture. These services
include language training, job search assstance, referrds, trandation and counsdlling. In both
1999-2000 and 2000-01, the CCVT received in excess of $400,000 from Citizenship and
Immigration Canada to provide those services. The Government of Ontario aso provides
approximately $30,000 annually to the Toronto Centre.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

Correctional Service

91.

92.

93.

The legidation governing the treatment of offenders sentenced to a term of imprisonment of two
years or more by the courtsis the Corrections and Conditional Release Act (CCRA).
Promulgated in 1992, the CCRA replaced the now repeded Penitentiary Act and Parole
Act, and is currently under revision by the Parliamentary Sub-Committee following extensive
public and legidative review. Section 3 of the CCRA sipulates that the purpose of the federd
correctiona system isto:

“. . . contribute to the maintenance of ajust, peaceful and safe society by:

e carrying out sentences imposed by courts through the safe and humane custody and
supervison of offenders; and

» assding the rehabilitation of offenders and their reintegration into the community as
law-abiding citizens through the provison of programsin penitentiaries and in the
community.”

The Correctiond Service of Canadais responsible for the safe, secure and humane control and
custody of federaly sentenced offenders. As of June 2000, there were 23,400 offenders under
the supervision of Correctiona Service. Approximately 58 percent of the total offender
population isincarcerated and the remainder is supervised in the community. Femde offenders
represent approximeately 2.75 percent of the total incarcerated population while Aborigina
offenders represent 17 percent.

Section 4 of the CCRA sets down the legidative principles upon which sentences of
imprisonment are to be administered. Based on the rule of law, these principles affirm the duty
to act fairly and reflect condtitutionaly entrenched Charter rights and freedoms. Section 4(e) of
the CCRA affirms that “ offenders retain the rights and privileges of al members of society,
except those rights and privileges that are necessarily removed or restricted as a consequence

Government of Canada 27



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

of the sentence.” Findly, section 4(g) requires that correctiond decisons be madein afar and
forthright manner, and provides offenders access to an effective grievance resolution process.

Use of Force

94.

95.

96.

97.

Correctiond gaff are accountable for using only as much force asis believed, in good faith and
on reasonable grounds, to be necessary to carry out their legd duties. Section 4(d) of the
CCRA requiresthat Correctiond Service usethe “least redtrictive’ measuresin controlling
offenders, consstent with the protection of the public, staff and offenders. Every reasonable
step istaken to explore and assess dternatives to the use of, or escalation in the use of, force.
The use of forceis proportiond to the risks and circumstances. Correctiona officers may use
“reasonable’ and “ necessary” force to: prevent or suppress the commission of an offence by an
inmate; protect themselves against unprovoked assaults, suppress riots, and prevent escape
from medium and maximum security penitentiaries.

All instances of the use of force must be reported to the indtitutional head for review. When the
ingtitutional head has reason to suspect that the amount of force used may have been excessive,
he/she shdl formdly cal for an investigation.

Correctiona policy requiresthat “Use of Force’ reports be completed, describing and justifying
the type and amount of force used in specific contexts. All inmates are to be examined by hedlth
care professionds following any use of force situation. The hedth care officer sgnsthe “Use of
Force” form indicating that examination and trestment of inmates has been provided, as
required.

The practice of videotaping use of force incidents was naionaly implemented in

February 1997, in response to a recommendation made by the Commission of Inquiry into
Certain Events at the Prison for Women (Arbour Report, 1996). In May 2000, further
policy directions were issued to clarify specific responshilities and accountabilities within
Correctiond Service for ensuring that use of force incidents are thoroughly and objectively
reviewed. Under the policy, any use of force situation involving cdll extractions, Ingtitutional
Emergency Response Team deployments, major security incidents, strip searches and other
incidents where force may be necessary or expected to be used must be videotaped. The
purpose of videotaping isto determine whether the use of force was appropriate, and carried
out in accordance with policy and applicable legidation. The use of force videotape is reviewed
at the indtitutiond, regiona and nationd levels, and, when necessary, corrective measures are
taken as ameans of ensuring compliance with policies and procedures. A copy of the videotape
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is forwarded to the Office of the Correctiona Investigator (OCI)® within 20 calendar days of
the occurrence of the incident.

Commission of Inquiry into Certain Events at the Prison for Women

98.

99.

Canada’ s Third Report contains a detailed summary of Madame Jugtice Arbour’ s findings and
recommendations of the Commission of Inquiry into Certain Events at the Prison for
Women in Kingston (the Commission of Inquiry), submitted to the Solicitor Generd of Canada
in April 1996. The Commission of Inquiry investigated the circumstances surrounding a number
of eventsthat occurred in April 1994 at the Prison for Women in Kingston. Among other
issues, the Commission’ s findings of fact dealt with the segregation unit & the Prison for
Women, gtrip searches, body cavity searches, involuntary transfers, and the complaint and
grievance process. Madame Justice Arbour’s Report proposed a number of recommendations
to address broader systemic concerns involving compliance with the rule of law in the
management of segregation, accountability in operations, cross-gender affing, Aborigina
women offenders and the future of women’s corrections in Canada.

Madame Justice Arbour’ s report has had a mgjor and far-reaching impact on the Correctiona
Sarvice in the development of an organizationa culture more respectful of offender rights. As
noted in Canada' s Third Report, the mgority of Madame Justice Arbour’ s recommendations
were accepted by Correctiona Service and have since been implemented. The most significant
developments to date include:

» amendments to prohibit mae staff from participating in or witnessing a strip search of a
femae offender, even in emergency Stuaions

 the gppointment of the first Deputy Commissioner for Women in June 1996

e aprovidonthat dl Nationad Boards of Investigation include a community member
independent of the Correctiona Service, and that convening orders for Boards of
Invedtigation include reference to lega compliance

» aprohibition againg using, as afird line of response, Indtitutiona Emergency Response
Teams congding of mae gaff in women'sfadilities

» the gppointment of a Monitor to report on the implementation of cross-gender affing
policy

* compensation to the offenders involved in the Prison for Women incident, which has been
negotiated and settled

5

The OCI isindependent of Correctional Service Canada and acts as an ombudsman for federally sentenced
offenders. Further information on the OCI is provided later in this report.
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Developments Respecting Correctional Institutions for Women

100.  In September 1996, there were 45-50 women classified as maximum security. Since that time,
the number of maximum security federaly sentenced women has decreased sgnificantly. The
majority (93 percent) of women offenders are now & minimum and medium security
classfication. Over the past two years, the number of women classified as maximum security
has averaged between 25-30.

101. Women classified as maximum security represent approximately 7 percent of the women
offender population, compared to 12 percent of the male offender population being classified as
maximum security. The overal lower risk of women offendersis aso reflected in the fact thet
there is a greater proportion of women offenders in the community than incarcerated.
Approximately 60 percent of women offenders are in the community, compared to
gpproximately 40 percent of men offenders.

102. Between August 1995 and January 1997, the Correctiona Service of Canada opened five new
regiond facilities for women offenders, including the Okimaw Ohci Aborigind Hedling Lodge
located on the Nekaneet Reserve, near Maple Creek, Saskatchewan. Prior to 1995, there was
only one federd facility for women offendersin Canada— the Prison for Women located in
Kingston, Ontario (the focus of Justice Arbour’ s inquiry). All women sentenced to afedera
term of incarceration were transferred to the Prison for Women, regardless of where they lived
or had committed their offence(s). All women offenders were incarcerated in a maximum
Security environment, irrespective of their individua security ratings.

103.  In 1996, shortly after most of the women at the Prison for Women were transferred to the
regiond facilities, it became evident that a smal portion of the population (gpproximately
15 percent) was unable to function in the new facilities community living environment. These
women required a greater degree of structure, intervention and control. As an interim measure,
Correctiona Service incarcerated women offenders classified as maximum security in three
units co-located within existing mae facilities in Saskatchewan, Québec and Nova Scotia.
These co-located units are physicaly separate from the remainder of the ingtitution in terms of
accommodeation, programs and exercise. No contact is permitted between male and femae
inmates.

Government of Canada 30



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

104. At thetime of ther transfer, the Correctional Service of Canada made a commitment to
develop anationa grategy for high-risk, high-need women offenders. The Solicitor Generd of
Canada announced the details of a National Strategy for High Need Women Offenders on
September 3, 1999. Over the next two years, “high needs’ women were to be transferred from
the Prison for Women and the units co-located in men’ s ingtitutions to specidly designed
Enhanced Security Units and Structured Living Environment houses within the perimeters of the
regional women'sfacilities. The Enhanced Security Units provide ahigh level of intervention
and supervision for approximately 30 women acrass Canada how classified as maximum
security. Thirty-five other offenders who have specia needs and/or menta hedth problems will
be placed in the Structured Living Environment houses.

105. The Nationd Strategy included acommitment to close the Prison for Women, as well asthe
units co-located within the men’ singtitutions, by the fal of 2001. However, on July 6, 2000,
months ahead of initid forecadts, the Solicitor Generd officidly announced the closure of the
Prison for Women. The closing of thisinfamous prison after 66 yearsin operation is a concrete
symbol of the government’ s desire to establish a more humane, fair, safe and effective gpproach
to the management of correctional services for women. Today, nearly dl of the gpproximately
350 federa women offendersin custody live in the five new facilities.

Cross-Gender Monitoring

106.  Fulfilling arecommendation of the Commission of Inquiry, an independent Monitor was
appointed to assess and report to the Deputy Commissioner for Women, over athree-year
period commencing January 1998, on the impact of cross-gender affing in the living units of
the new regiond women'sfacilities. Correctiona Serviceis actively addressing dl issuesraised
in the reports of the independent Monitor. In its second annual report, released in
January 2000, the Monitor proposed for consultation and discusson severd interim
recommendations which would permit male staff to remain in front-line pogitions provided
certain conditions and retrictions continue to be met. These include the following: (1) current
recruitment, screening and training policies and procedures remain in place; (2) appropriate
roles for male staff are enforced; and (3) men do not exceed 20 percent of the Primary Worker
complement.

107. Sincethe implementation of cross-gender staffing a the regiond facilities, there have been no
reported instances of sexud harassment, abuse or exploitation of women offenders by mae
Primary Workers brought to the attention of the Correctiona Service of Canada. The third and
final report will be released in 2001.
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Safeguards with Respect to Strip and Body Cavity Searches of Inmates

108.

109.

Policies governing searches and seizure of contraband have been amended in three aress,
responding to observations or recommendations of the Commission of Inquiry. The
amendments provide for an explicit, nationa policy standard that requires aroutine, rather than
discretionary, strip search of inmates admitted to administrative segregation or as soon
thereafter as circumstances permit, rendering the directive in line with genera practice.
Amendments aso include a prohibition againg male staff from participating in or witnessng a
grip search of afemde offender a any time, even in emergency Stuations.

With the provision of the new policy, Staff are now required to provide inmates a reasonable
opportunity to contact legal counsel prior to seeking written consent to abody cavity search. It
aso requires medica professonas to perform the body cavity search in an gppropriate, non-
emergency environmern.

Developments Respecting Conditions in Correctional Institutions for Aboriginal
Persons

110.

111.

112.

113.

Canada recognizes that the over-representation of Aborigina peoplein correctiond ingtitutions
is one of the most pressing matters facing effective corrections today .

The Correctiona Service of Canada has developed a Nationd Strategy on Aborigina
Corrections, which focuses on advancing effective corrections with respect to Aborigina
persons. With culturally appropriate programs and a greater role for the Aborigind community
in corrections, it is expected that the reintegration potentia for Aborigina offenderswill be
increased, thereby enhancing the opportunities for them to be safely reintegrated into their
communities.

In 1992, the Corrections and Conditional Release Act (CCRA) established sections 81 and
84 to further increase the involvement of Aborigind communitiesin the provison of correctiond
services to Aborigina offenders.

A comprehengve Aborigind strategy was set out in 1997-1998 with the following components:
(1) Strengthened Indtitutional Programming; (2) Aboriginad Community Corrections,

(3) Resourcing; (4) Communications/Information; (5) Inter-Sectora/Partnerships, and

(6) Aborigind Employment. In March of 1999, the Correctiona Service of Canada approved
the Framework on the Enhanced Role of Aborigind Communitiesin Corrections. Funds were
approved for these programs on July 27, 2000.
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114. Federd inditutions have started introducing Aborigina-focussed hedling programs and
curriculum and have initiated the development of Hedling Lodges in various parts of the country.
Currently, there are five Hedling Lodges in operation and another two are under construction.
The Minister has approved construction of additional Hedling Lodges to tota an additiona
120 beds as part of the Enhanced Role Initiative, reflective of the Service' s repect of the
physical space and programming needs of Aborigina culture. Conversions of three existing
federd ingtitutions are also under way.

115.  Correctiond Service recognizes that Hedling Lodges dlow for the needs of Aborigina
offenders under federal sentence to be addressed through Aborigina teachings, ceremonies,
contact with Elders and children, and interaction with nature. Program delivery is premised on
individudized plans, a holigtic approach, interactive relationships with the community and a
focus on release preparation.

116. Correctiond Service continues to consult with Aborigind leaders, federa and provincid
governments, and service providers, in order to address the disproportionate rate of
incarceration of Aborigind offenders and to develop necessary interventions. In addition,
Correctiona Service isworking with other federd departments, provincia agencies and
internationa contacts to further these objectives and developments.

Inmate Discipline

117. Inmate disciplineisintended to be corrective in nature, promoting individud respongbility and
accountability. Sanctions are applied proportionate to the seriousness of the offence and the
degree of responghility the inmate bears for its commission. Sanctions for an offender found
guilty of aminor disciplinary offence range from awarning or averba reprimand to aloss of
privileges® for up to seven days, afine or performance of extra duties. For more serious
offences, an offender may lose privileges for up to 30 days, or be segregated from other
inmates.

118.  AnIndependent Chairperson conducts the hearing of a serious disciplinary offence while minor
offences are presided over by the Ingtitutional Head. Upon apped by the aggrieved party, the
Trid Divison of the Federa Court may review the decison of the Independent Chairperson.

119. Disciplinary segregation is asanction imposed upon offenders charged and found guilty of a
serious disciplinary offence, and may not exceed 30 days for a Single offence or 45 days for

6 Loss of privileges may include, for example, a prohibition to participate in extra-curricular activities not
indicated in the offenders’ Correctional Plan.
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multiple offences. Segregated inmates are accorded the same rights, privileges and conditions
as those extended to inmates in the generd population, except those that require the association
of other inmates, or that cannot reasonably be given owing to limitations specific to the
adminigrative segregation area, or to security requirements.

Administrative Segregation

120.

121.

122.

123.

124.

Adminigtrative segregation is consdered an exceptiona measure, to be used only for specific
safety and security reasons and only if there is no other reasonable dternative. Although the
CCRA does not pecify the maximum length of time for an inmate' s say in adminidrative
segregation, the Act does require that segregated inmates be returned to the genera population
in the indtitution, or in another indtitution, at the earliest appropriate time,

Throughout an inmate' s confinement in administrative segregetion there are mandated reviews
and hearings that must be conducted at specific intervas. An inmate involuntarily placed in
adminigrative segregation shdl receive awritten explanation outlining the reasons for his
Segregated status within one working day of the placement. A Segregation Review Board,
conssting of Correctiona Service personnel, conducts review hearings of cases where inmates
areinvoluntarily segregated 5 working days after placement, on the 30" calendar day after
placement, and at least every 30 days theregfter, for aslong asthe inmate remainsin

Segregation.

In order to ensure that segregated inmates understand their procedurd rights, they are notified
inwriting of the review dates, their right to attend and the subsequent recommendation of the
Review Board within 48 hours of the decision.

An offender’ s sate of health and heslth care needs must be taken into account in al decisons
relating to adminigrative segregation. A written psychologica or psychiatric opinion respecting
the offender’ s capacity to remain in segregation is required at least once every 30 consecutive
days of segregation. Vidtsto segregated units by senior inditutiond staff, aswell as hedth care
professonds, are dso conducted on adaily basis.

Following the submission of Madame Justice Arbour’ s report, Correctiona Service established
a Task Force on Segregation in July 1996. In January 1997, a new Commissioner’s Directive
on adminigtrative segregation was issued that explicitly acknowledged an offender’ sright to
retain and ingruct counse immediately upon placement in segregation. In 1998, this provison
was further clarified in that the delay to contact legal counsal would not exceed 24 hours.
Madame Justice Arbour’ s concern that segregated offenders are entitled to one hour of daily

Government of Canada 34



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

125.

126.

127.

exercise was aso recognized. The Task Force, conssting of members from both within and
outside Correctiona Service, reported its findingsin March 1997.

Responding to specific concerns raised by the Commisson of Inquiry and consstent with the
Task Force s advice, anumber of initiatives, including nationa audits of segregation units,
training standards and an Enhanced Segregation Review Modd were undertaken to strengthen
compliance with the procedurad requirements of the law. Correctiona Service implemented an
enhanced segregation review modd beginning in 1997. The enhanced modd includes the
designation of a Regiona Segregation Oversight Manager, responsble for reviewing the case of
any inmate in adminigrative segregation every 60 days. The Oversght Manager monitors all
aspects of the adminigtrative segregation review process, ensuring that segregation isused asa
matter of last resort and that segregation is run in compliance with the law.

In October 2000, the Government of Canada responded to a parliamentary sub-committee on
the Conditions and Correctional Release Act (CCRA), and proposed an Enhanced
Segregation Review process that includes external membership. This process provides the
proper balance between independent adjudication and the promotion of appropriate
accountability by the Correctiona Service of Canada. This mode will beimplemented on a
pilot basisin dl regions and a detailed independent evauation will be undertaken. The
development of the pilot may be guided by a steering committee comprised of internd and
externd members.

Correctiona Service reports that during 1999-2000, there were 2,305 admissions to voluntary
adminidrative segregation and 5,588 admissions to involuntary administrative segregation. Of
those admissons to involuntary administrative segregation, 10.8 percent (603) lasted for more
than 60 days.

Special Handling Unit

128.

Asthe most secure facility in the Correctiona Service of Canada, the Specid Handling Unit
(SHU) isreserved for inmates who have proven to be too dangerous for the safety of staff and
other inmates to be managed in an operational maximum security facility. With the closure of the
Prairies SHU in October 1997, Correctiona Service now operates one SHU at the Regiona
Reception Centre in Ste-Anne-des-Plaines, which is nationa in scope and operated by the
Québec Region on behaf of Correctiona Service. After an inmate has been transferred to the
SHU for assessment by way of an involuntary transfer under the authority of the concerned
Regiona Deputy Commissioner, forma admission and transfer from the SHU are decided by
the Nationad Review Committee (NRC) following a thorough assessment period to determine if
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129.

130.

131.

132.

133.

the inmate meets the criterig, or if the risk could be more appropriately managed in a maximum
security fadility.

The NRC submitted its annud report in May 2000, which outlines the basis upon which it
renders a decision, the timeframes during which these are executed, the population profile and
details pertaining to the duration of inmate incarceration in the SHU. It dso offersa generd
directory of the programs offered which meet the specific needs of their inmate population, with
the continuation of its mandate to assst SHU inmates to behave in a responsible manner, so as
to fadilitate their integration in a maximum security inditution.

Asof March 31, 2000, the SHU population of 77 inmates represented 0.6 of 1 percent of
Correctiona Service stotal incarcerated male population, an increase of 10 from the previous
year.

The inmates trandferred to the SHU for assessment and then denied admission by the NRC are
gpending on average less than four months at the SHU before being trandferred out. Thisis
indicative of continued improvements in this areg, asin 1996-1997 an average stay of

9.43 months was reported.

All inmates incarcerated at the SHU have their case reviewed every four months by the NRC
to determine the maintenance of SHU datus or for transfer to a maximum security facility.

Overdl, the SHU has experienced a substantia decrease in the timeframes for the transfer of
offenders from the SHU, following adecison by the NRC. These timeframes continue to be
monitored closdly by the NRC through interim quarterly reports.

Working Group on Human Rights

134.

In May 1997, the Correctiond Service of Canada established a Working Group on Human
Rights, chaired by Maxwell Yaden, former Chief Commissioner of the Canadian Human Rights
Commission and currently a member of the United Nations Human Rights Committee. The
Working Group reviewed Correctiona Service sinternational and domestic human rights
obligations and developed recommendetions to ensure compliance with its human rights
commitments. The Working Group reported its findings and recommendationsin

December 1997. A follow-up study of the human rights dimensions of community corrections
was completed in May 1999. These two reports affirm that Canadd s correctiona systemisa
sound reflection of the rule of law in human rights matters and that Correctiona Service must
remain scrupuloudy vigilant in monitoring and respecting the rights of individuas under its care
and custody.
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International Relations

135.

The Correctiond Service of Canada has developed a much acclaimed program of internationd
work in corrections and crimind justice reform and devel opment. For example, Correctiona
Service has pursued correctiond reform initiatives in Lithuania and has been actively involved in
peace building efforts and humanitarian aid (e.g., a shipment of boots for correctiona officers)
in Kosovo. Correctiona Service has worked with its foreign counterparts to bring about
change to these justice systems through the provision of technica expertise and advice, and the
sharing of correctiona knowledge and best practices. Many countries now actively seek out
Canada s hdp in providing technical assstance and expert advice in support of their effortsto
develop their own corrections and crimina justice systems. Correctiona Service has, over the
past years, provided technical assistance to such countries as Haiti, Namibia, Ghana, Bahameas,
Bermuda, Cameroon, Benin and Mozambique.

Immigration

136.

137.

138.

139.

The Government of Canadais of the view that withholding a person’s liberty is a serious matter
and this decison should not taken lightly. The Immigration Act contains provisons that permit
detention of individuds, but it also contains legidated provisons for the review of this decison
on aregular basis. Detention facilities are accessible to the public, and detention reviews are
carried out in public.

Citizenship and Immigration Canada (CIC) issued new detention policy guiddineson

October 28, 1998, to improve congstency in detention decisions made by Department officials.
These guiddines were developed in light of Canada s domestic and international human rights
obligations, and CIC employees were given training on them.

The Chair of the Immigration and Refugee Board issued “ Guiddines on Detention,” effective
March 12, 1998. These guidelines were developed in light of Canada s domestic and
internationa human rights obligetions, and are to be gpplied by immigration adjudicators and
members of the Adjudication Divison of the Board.

Where aperson is under the age of 18 years, and epecidly in cases of unaccompanied minors,
the decision to detain is aways guided by article 3 of the Convention on the Rights of the
Child, which providesthat, in al actions, the best interests of the child shdl be a primary
consderation. The government acknowledges that under most circumstances, the best interests
of the child are better served by not detaining. The detention of minorsis used asalast resort; a
preferred option is to have minors released into the care of provincid child welfare agencies.
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140.

141.

When minors are detained, CIC makes every effort to ensure that unaccompanied minors have
separate quarters from the adult population, that on-site medica staff are available, and that
suitable programs, including access to education, are provided. Children in detention are closdy
monitored and have access to common areas where toys, games, television, books and outdoor
recreation activities are made available. A working group within the Department has been
formed to examine exigting policies and procedures for minors, and to identify where further
guiddlines, policies or practices need to be developed. Once an initial assessment has been
completed, stakeholders will be invited to participate in the process.

Citizenship and Immigration Canada facilities have been visited by organizations such as the UN
High Commissioner for Refugees, the UN Specia Rapporteur on the Human Rights of Migrants
(in September 2000) and the Canadian Council for Refugees. At the request of the Government
of Canada, the Inter-American Commission for Human Rights visted Canadaiin thefdl of

1997. The Commission met privately with detainees in facilities in Toronto and Montréd and
also observed detention review hearings. The Commission concluded that the immigration
detention centres gppeared to meet the generaly applicable minimum standards for detention.
CIC iscurrently discussng with the Canadian Red Cross the possibility of establishing aformd,
Structured monitoring program.

Immigration officids are actively researching and examining aterndtives for amore suiteble
facility to replace the existing immigration detention centre in Toronto, Ontario. CIC isdso
conddering arenovation and building proposd to improve its detention facility in Lavd,
Québec, which houses women and minor children. New facilities, as well as renovationsto
exiging facilities, will be in accordance with the standards for immigration detention centres.

Article 12: Prompt and Impartial Investigation, and
Article 13: Allegations of Torture

Correctional Service

142.

143.

The Correctiond Service of Canada is responsible for the safety and protection of federdly
sentenced offenders under its jurisdiction from torture. It is policy to separate the offender(s)
from an aleged aggressor by transferring one or more of the parties, or through the use of
segregation to ensure the protection of the complainant. Correctiona Service dso monitors
exiging and possible incompetiblesin its offender management database.

Between April 1999 and March 2000, Correctiona Service recorded 75 magjor violent
incidents, involving eight inmate murders, two mgor assaults on staff, 43 mgor assaults on
inmates, SX mgor inmate fights, five cases of hostage taking and 11 suicides. Investigations of
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144.

145.

146.

147.

these incidents include the provision of amore focussed mechanism for disseminating
information and direction, as well as corrective action.

Correctiona Service has recently established a Suicide Review Committee to examine the
findings and recommendations from individua suicide investigations and to bring summary
recommendations to the attention of senior management.

Correctiona Service administers acomplaint and three-level grievance process. This provides
opportunities for informal resolution & the initid stage and subsequent access to higher levels of
authority. If an offender is unable or chooses not to resolve a complaint through discussions
with staff, awritten grievance may be submitted to the Institutional Head or Didtrict Director. If
the offender is dissatisfied with the rendered decision or if he/she feds that action was not taken
in accordance with the decision, awritten grievance may be submitted to the Regiona Deputy
Coordinator. The third and final stage of the Offender Complaints and Grievances process
involves a grievance submitted to the Assistant Commissoner, Corporate Development, a
Nationa Headquarters. The decision rendered by the third level may be appeded at court. The
offender has the option to mediate the complaint at al levels and a any stage of its progress.

The grievance sysem embodies the principles of fairness, confidentidity and accessihility to dl
offenders without negative consequences. Complaints that Sgnificantly impact retained rights
and freedoms are assigned priority for investigation, resolution and written response. The
Deputy Commissioner for Women reviews dl nationd level grievances submitted by women
offenders.

From April 1995 to March 2000, atotal of 79,560 complaints and 31,362 grievances were
recorded. Of these, 94,607 complaints and grievances were resolved at the indtitutiona leve,
and 5,316 complaints were forwarded to the nationd leve for investigation and response —
11 of which dedt with use of force. Nine of these eeven complaints were dismissed after
investigation, and the remaining two were upheld in part for reasons unrdated to the use of
force.

Office of the Correctional Investigator

148.

Offender complaints may aso be made, in confidence, to the Correctiona Investigator, who is
independent of Correctiona Service and acts as an ombudsman for federally sentenced
offenders. Investigations can be undertaken at the Correctiond Investigator’s own initiative, at
the request of the Solicitor General of Canada, or upon receipt of acomplaint lodged by or on
behdf of an offender. The Correctiond Investigator reports to Parliament through the Minister
of the Solicitor Genera of Canada. Investigators working for the Office of the Correctiona
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Investigator have full accessto federd penitentiaries and parole offices, aswell as any
information held or controlled by Correctiond Service. Each year the Correctiond Investigator
processes gpproximately 5,000 complaints. The Correctiond Investigator is aso mandated to
review Correctiona Service investigetive reports concerning incidents where an inmate has died
or suffered serious bodily injury.

Offender Access to Legal Assistance and Privileged Correspondents

149. Offenders are provided with reasonable accessto legd counsd, to the courts and their agents,
aswdl as gppropriate legd and regulatory documents. An offender isinformed of hisher right
to lega counsdl and given reasonable opportunity to retain and instruct lega counsdl, without
delay:

e upon arest

» prior to adisciplinary hearing on a serious offence

* prior to consenting to a body cavity search

» following natification of an involuntary trandfer or completion of an emergency trandfer, and
* inany casewithin not more than 24 hours following placement in adminigrative segregation

150. Offenders may write to a number of privileged correspondents under sealed envelope.
Privileged correspondents include, but are not limited to: Members of Parliament, Provincia
Legidatures and the Canadian Senate; the Canadian Human Rights Commission; Officia
Languages, Information and Privacy Commissioners; legal counsd; court judges and provincid
ombudspersons. Offenders also have recourse to the Federd Court.

Royal Canadian Mounted Police Public Complaints Commission

151. The Roya Canadian Mounted Police (RCMP) Public Complaints Commission (the
Commission) was created in 1988 as an independent, civilian agency (not part of the RCMP)
with a mandate to oversee Canada s nationd police force. The Commission receives
complaints from the public about the conduct of members of the RCMP and, pursuant to the
legidation, initidly must refer these to the RCMP for investigation and disposition. If the person
who made the complaint (the complainant) is not satisfied with how the RCMP has dedlt with
the complaint, he/she has the right to ask for an independent review. The Commission may aso
initiate investigations, public hearings and hearingsin the public interest.

152. The mandate of the Commissonisset out in Parts VI and VI of the Royal Canadian
Mounted Police Act. Iltsmain activities are

Government of Canada 40



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

153.

154.

155.

* recaving complants from the public

* reviewing the RCMP digposition of complaints when requested to do so by complainants
who are not satisfied with the RCMP s digposition of their complaints, and

» conducting investigations and hearings

Complaints may arise asfollows.

» from members of the public, directly to the RCMP
» from members of the public, to the Commission or to provincid policing authorities, and
 ifinitiated by the Chair of the Commission

The Commission is not a decison-making body; rather, it submits reports to the RCMP
Commissioner that may include recommendations after public complaints have been
investigated and/or reviewed. These reports are forwarded to the Solicitor Generd, who isthe
Minigter responsible for the RCMP. Such recommendations may ded with specific matters of
conduct or address broad issues relating to RCMP policy and practice. The Commission
carries out its functions as objectively as possible. When evauaing a complaint, the
Commission does not act as an advocate either for the complainant or for members of the
RCMP. Rather, itsroleisto conduct an independent inquiry and reach objective conclusons
based on the available information.

There are about 2,500 complains ayear. Approximately haf of these are made directly to the
Commission, which then refers them to the RCMP. The vast mgority of these complaints are
resolved by the RCMP to the satisfaction of complainants and without the necessity of further
involvement on the part of the Commission. The Commission receives approximately

250 requests for review each year. For the most part, the Commission’s reviews support the
disposition of the complaints by the RCMP. However, in about a quarter of these review cases,
the Commission disagrees with the RCMP disposition of the complaint and may make
recommendations to remedy shortcomings of policy and procedure. These recommendations
can result in arange of corrective actions gpplied to individua Situations, as well as broader
policy changes with gpplication across the RCMP.

Reviews

156.

Each complaint is dedt with as follows: firt, the RCMP conducts an investigation; and then, the
Commissioner of the RCMP reports the results of the investigation to the complainant. If the
complainant is not satisfied with the RCMP disposition of the complaint and has asked for a
review by the Commission, then the Commission Chair may ask the RCMP or the Commission
to investigate further, that is, if the initia investigation seems to have been inadequate or if the
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157.

158.

Chair consders that further inquiry iswarranted. The Commission Chair may aso initiate hisher
own investigation in the public interest; or the Commission Chair may hold a public hearing.

If the Chair of the Commission is satisfied with the RCMP s disposition of acomplaint, the
Chair reports this finding in writing to the complainant, the RCMP membersinvolved, the
Commissioner of the RCMP and the Solicitor Generd.

If the Chair of the Commission is not satisfied, he/she sends an interim report to the
Commissioner of the RCMP and to the Solicitor Generd. This report istrested asfollows: firdt,
the Commissioner of the RCMP informs the Chair and the Solicitor Generd in writing of any
action to be taken in response to the Chair’ s findings and recommendations, including the
rationae for decisions not to take any action. Following this, the Chair prepares afina report
that includes the text of the Commissioner’s response, aswell asthe Chair’ sfind
recommendations, if any, and sendsiit to the complainant, the RCMP members involved, the
Commissoner of the RCMP and the Solicitor Generd.

Hearings

159.

160.

161.

The Chair of the Commission has the discretion, at any time, to inditute a public hearing or to
inquire into a specific complaint. However, this usudly happens after information gathered
during an RCMP or Commission investigation has been weighed. The Commission Chair can
aso exercise discretion, when he/she deems it advisable in the public interest, to inquire into a
complaint about conduct whether or not there was a prior investigation by the RCMP. Thisis
cdled apublic interest hearing. A hearing panel of one or more members of the Commisson is
then established to conduct the hearing.

An interim report by the pand sets out its findings, and makes recommendations to improve
RCMP operations or to correct inadequacies that may have led to the complaint. The hearing
pand sendsitsinterim report to the Commissioner of the RCMP, the Salicitor Generd, the
complainant, the RCMP member(s) complained againgt, and members of the public who ask to
be informed.

The RCMP Commissioner is required to respond to the report indicating whether the RCMP
will act on the report’ s findings and recommendations. If the Commissioner decides not to act
on the recommendations set out in the report, the Commissioner must include the reasons for
not doing so. After congdering the Commissioner’ s response, the Chair of the Commission
issues afind report.

Government of Canada 42



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

162.

For the period covering April 1999 to March 2000: 1,289 complaints have been forwarded to
the RCMP for investigation; 63 complaints became reviews, 66 complaints were informally
resolved by the RCMP; 10 complaints were withdrawn; and two were outside the jurisdiction
of the Commission.

Canadian Forces

163.

164.

165.

Following the report of the public inquiry into the deployment of the Canadian Forces (CF) to
Somdiain 1993, which was submitted to the Governor-in-Council in June 1997, and other
gudiesinto the military justice system, the Parliament of Canada enacted significant
amendments to the National Defence Act that came into force on September 1, 1999. Among
those reforms was the establishment of an independent Director of Military Prosecutions
empowered to prefer charges and conduct the prosecutions at adl courts martia. In addition, a
Nationd Investigation Service was formed and given the task of investigeting al serious
offences. The Investigation Service is comprised of trained military police investigators and is
empowered to lay charges under the Code of Service Discipline, independently of the
operationa commanders.

A Military Police Complaints Commission has been established with the mandete to investigate
and report on any complaints about the conduct of a member of the military police. In addition,

the military police may complain to the Commission with regard to any perceived interference in
apolice investigation. This servesto ensure that the investigation of offencesis carried out in an

independent and impartid manner.

The courts martid of the CF members arising from the events in Somdiain 1993 were reported
in Canada s Third Report. In apreliminary motion at his court martia, Master Corpora
Matchee was found unfit to stand trid by reason of amenta disorder, namely, permanent,
organic brain damage. Should his condition ever improve sufficiently, Master Corpord

Matchee may be subject to aresumed trid on the charges of the second degree murder and
torture of Shidane Arone. Under Canadian law, the case must be reviewed in court every two
years to determine whether the prosecution is till in a position to adduce sufficient admissible
evidence to put the accused on trial. The most recent review concluded, on June 20, 2000, that
the prosecution may adduce such evidence. The charges are therefore still before the court.

Immigration

166.

With respect to persons in Immigration Detention Centres, all complaints are recorded and
investigated, and the results are then communicated to the detainees. Documentation is available
to dl detainees which explains these complaint procedures.
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Article 14: Redress and Compensation

167.

168.

169.

170.

If torture has occurred, the individua could sue the government for damagesin the Federd
Court or provincid courts. If the claim is based in whole or part on section 12 of the Canadian
Charter of Rights and Freedoms (which prohibits crud and unusud trestment or punishment),
acourt could award damages under section 24(1) of the Charter.

The Crimes Against Humanity and War Crimes Act recognizes the need to provide
restitution to victims of torture. Sections 30 and 32 of this Act provide for the establishment of a
Crimes Against Humanity Fund. Monies obtained through the enforcement in Canada of orders
of the Internationa Crimina Court for reparation, forfeiture or fines imposed are paid into the
Fund. Additiond monies paid into the Fund include any donations received and the net
proceeds of the digposition of any property that is seized or restrained in relation to the
commission of a proceeds or money laundering offence under this Act and that is forfeited to
Her Mgesty the Queen. Aswadl, amounts paid or recovered as finesimposed in relaion to
proceeds of crime prosecutions under this Act will be paid into the Crimes Againgt Humanity
Fund. The Attorney Generd of Canada would have the discretion to make payments out of the
Fund in accordance with arequest from the Internationa Crimina Court or to appropriate
beneficiaries, including the victims and their families.

Section 672.5(14) of the Criminal Code providesfor victims impact Satements. It stipulates
that avictim of an offence may prepare and file with the court or Review Board awritten
satement describing the harm done to, or loss suffered by, the victim arising from the
commission of the offence.

On December 1, 1999, an Act to amend the Criminal Code (victims of crime) and another
Act in consequence came into force. The objective of this legidation was to enhance the sefety,
security and privacy of victims of crimein the crimind justice system. This enactment dso
recognized that victims of crime deserve acrimina justice system that treats them with courtesy,
compassion and respect and that is responsive to their needs. The key changes made to the
Criminal Code were the following:

* toenaurethat victims are informed about opportunities to prepare a victim impact statement
and permit victimsto read the statement out loud in Court if they choose

» torequire police and judgesto consder the safety of victimsin dl bal decisons

» tomakeit easer for victims and witnesses to participate in trias by expanding protections
for young victims and witnesses from persona cross-examination by accused persons
representing themselves, expanding opportunities for victims and witnesses to have a
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171

support person present when giving testimony; and permitting a judge to ban the publication
of the identity of victims and witnesses in gppropriate circumstances, and

» torequiredl offendersto pay an automatic victim surcharge (an additiona monetary
pendty), which will increase revenue for provinces and territories to expand and improve
victim services

The grievance procedure in section 74 of the Corrections and Conditional Release
Regulations does not expresdy provide for compensation if agrievanceis upheld. Before
compensation would be considered, the inmate would have to show some quantifiable damage.
In that event, a decision may be made to pay compensation, either as settlement of aclam if
Correctiond Serviceisliable, or asan ex gratia paymen.

Article 15: Statements of Torture as Evidence in Proceedings

172.

173.

Section 269.1 of the Criminal Code dipulates that in any proceedings over which the
Parliament of Canada hasjurisdiction, any statement obtained as a result of the commission of
torture under this section isinadmissible in evidence, except as evidence that the statement was
S0 obtained.

InIndia v. Sngh (1996), 108 Canadian Criminal Cases (3d) 274, the Government of India
requested the extradition of the aleged fugitive Singh on the basis of a charge of congpiracy to
commit murder. The fugitive argued that most of the evidence relied upon by the requesting
date was inadmissible and that in any event there was insufficient evidence to support his
committal for extradition. Oliver J. of the British Columbia Supreme Court stated thet, as an
extradition judge, his role was to determine whether there was sufficient evidence to order the
fugitive committed for surrender. In examining the evidence, Oliver J. said that the burden of
proving that the confessond statements were made as aresult of the commission of torture
rested upon the fugitive who made that alegation. He dso said that undoubtedly the individuds
who were dleged by the defence to have participated in acts of torture were officias within the
meaning of section 269.1(2)(d) of the Criminal Code. In the case of Singh’s Statement, in the
absence of any denid on the part of the dleged torturers, he held that it was established, on a
balance of probabilities, that the detainee was tortured, and having regard to section 269.1(4)
of the Criminal Code, the confessonad statement of the detainee was inadmissible. Oliver J.
finaly denied the gpplication for awarrant of committal pursuant to section 18 of the
Extradition Act.
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Article 16: Prevention of Other Acts of Cruel, Inhuman or Degrading
Treatment or Punishment

Corporal Punishment

174.

175.

176.

177.

178.

Section 43 of the Criminal Code provides a defence to acriminad charge to parents,
schoolteachers and other persons standing in the place of a parent, if that parent, schoolteacher
or other individua in loco parentis exercises reasonable force towards a pupil or child and if
that force isfor corrective purposes.

The Government of Canada s response to the issue of corpord punishment has been two-fold.
Firdt, through Hedlth Canada and the Department of Justice, the government has supported
parenting education measures that advocate againg the use of corpord punishment and
encourage the use of other methods of child discipline. Second, the crimina law continues to
prohibit the abuse of children. In thisregard, it should be noted that Canadian children are
protected not only by crimina law, but also by provincid and territorid child protection
legidation which safeguards the welfare of children.

In 1999, the Canadian Foundation for Children, Y outh and the Law ingtituted a congtitutional
chdlenge under the Canadian Charter of Rights and Freedomsto section 43 of the
Criminal Code. The Foundation argued that section 43 of the Criminal Code infringes upon
children’ srights under the following sections of the Charter: section 7 (theright to life, liberty
and security of the person, and the right not to be deprived thereof except in accordance with
the principles of fundamenta justice), section 12 (the right againgt cruel and unusua trestment
or punishment) and section 15 (equdity rights). The Foundation adso argued that this section of
the Criminal Code was contrary to the Convention on the Rights of the Child.

Inits arguments, the Government of Canada specificaly stated that it did not advocate or
support the use of corpord punishment as a means of child discipline and referred to its
supporting educationa materials and activities. However, the government supported its existing
crimind law gpproach to the issue, namdly, to crimindize the use of unreasonable corrective
messures by parents, teachers or othersin loco parentis, but not to impose crimina sanctions
for the use of normative discipline that is undertaken in a reasonable way and that takes into
account the needs and the best interests of a child.

The Court agreed with the arguments of the government and found section 43 of the Criminal
Code was congtitutiona. The Ontario Court of Apped (Canadian Foundation for Children,
Youth and the Law v. Canada (Attorney General), [2002] O.J. No. 61) upheld the
condtitutiondity of section 43 of the Criminal Code and found that it reflects a reasonable
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balance of the interests of children, parents, teachers and Canadian society in accordance with
the Canadian Charter of Rights and Freedoms. In that case, the Court of Apped held that
section 43 is not alegidative foundation for any state imposed punishment on a child and does
not subject a child to trestment by the state. The Court also concluded that:

“The section permits limited physica punishment of the child by alimited class of people
without the punishment being a crimind assaullt. . . .

“For exemption from the crimina law this section requires that the force be applied to the
child by a parent, surrogate parent or teacher. The force must be reasonable in the
circumstances which will inevitably include consderation of the age and character of the
child, the circumstances of the punishment, its gravity, the misconduct of the child giving rise
to it, the likely effect of the punishment on the child and whether the child suffered any
injuries. Findly, the person applying the force must intend it for ‘ correction’” and the child
being ‘ corrected” must be capable of learning from the correction.

“... thedaeinterest isto avoid the harm to family life that could come with the
crimindizing of this conduct.”

179. The Canadian Foundation for Children, Y outh and the Law is seeking leave to gpped to the
Supreme Court of Canada the judgment rendered by the Ontario Court of Apped.

180. AnAct to amend the Criminal Code (child prostitution, child sex tourism, criminal
harassment, and female genital mutilation, S.C. 1997, c. 6) entered into force on
May 26, 1997. It provides increased protection to women and children against abuse and
exploitation. These reforms strengthen the crimina justice system’ s response to child
progtitution, whether within or outside Canada, by creating tougher sentences for those who use
violence to force children into progtitution for profit, and by ingtituting measures to make it
ease for child victimsto testify againgt their exploiters.

181. TheCriminal Code was dso amended to specificaly sate that the practice of femae genitd
mutilation (FGM) isillega in Canada. This amendment will serve as a ussful tool in the
government’ s efforts to educate Canadians regarding the hedlth risks associated with this
practice. In addition to these Criminal Code amendments, the government is actively involved
in an educationa program available to the communities where the practice is more prevaent.
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Response to Concerns and Recommendations of the
Committee against Torture Issued in November 2000

Use of Pepper Spray — Asia-Pacific Economic Cooperation (APEC) Hearing
(paragraph 58(a))

182.  Inthe aftermath of the Royd Canadian Mounted Police (RCMP) involvement in
demondrations at the Univergty of British Colombia during the Asa-Pacific Economic
Cooperation (APEC) Conference in November 1997, the RCMP Public Complaints
Commission (whose mandate is explained earlier in this report) received alarge number of
complaints about the conduct of certain members of the RCMP during those events. Asa
consequence, the Chair of the Commission ingtituted a public interest hearing into these matters.
In the conduct of its work, the hearing was expected to examine, among other things, aspects of
complaints regarding the use of force (i.e., use of pepper spray, dog handling and the use of
physicd force), interference with freedom of speech and treatment of people detained a police
dations.

183. During this hearing, various parties brought legal chalenges to the Federd Court of Canada. It
was originally expected that the hearing of witnesses would be complete by the end of 1999.
However, the sheer number of witnesses to be heard and the unprecedented number of lega
and other issues that had to be dedlt with meant that testimony from witnesses did not wrap up
until March 31, 2000. Between March 1999 and April 2000, the Chair, Mr. Justice Ted
Hughes, heard evidence from 156 witnesses. Find submissions from counse were completed in
June 2000. The Public Complaints Commission’sfind report on the APEC public interest
hearing, including the written response from the Commissioner of the RCMP, will soon be
made available to the Solicitor Generd, dl parties to the hearing and to the public. It will dso
be available on the Commission website: http://www.cpc-cpp.ge.calerdl eases.asp.

Implementation of Madame Justice Arbour’s Report

184. Madame Justice Arbour’s Report was submitted to the Solicitor General of Canadain
April 1996. The Correctional Service of Canada subsequently devel oped a comprehensive
action plan to respond to the recommendations of the Arbour Report.

185. Themgority of the recommendations from the Arbour Report have been implemented,
induding:

 the gppointment of the first Deputy Commissioner for Women, Nancy Stableforth, in
June 1996
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» amendment of policy to ensure that mae staff never participate in or witness a strip search
of afemde offender

* Inditutiona Emergency Response Teams (IERT) conssting of male staff will not be used as
afirg regponse in women' sfadilities; dso, if and when amae |ERT is used as a back-up
response, their role will be to contain the Stuation only

* aprovison tha al Nationad Boards of Investigation include a community member
independent of Correctiona Service and that convening orders for Boards of Investigation
include reference to legd compliance

 the gppointment of a Monitor to report on the implementation of cross-gender staffing
policy

e compensation to the inmatesinvolved in the Prison for Women (PFW) incident has been
negotiated and settled

186. Severd of the recommendations speak to issues which Correctiona Service considersto be
ongoing operationa issues, for example, the smplification of policy process, research on
women offender issues, and collaboration with provincid and territoria corrections on women
offender issues and managemen.

187. Asrecommended by Madame Justice Arbour, apostion of Deputy Commissioner of WWomen
was creeted. It was decided that the position would have functiond rather than line authority. It
was fet that placing authority for federaly sentenced women' s facilities outsde of the regiona
authority for dl other facilities and programs would undermine the integration of the women's
program into the entire correctiond structure. It was aso fdt that a separation of the line
authority for women and mae offenders would undermine the regiona structure and tend to
marginalize the women offender facilities. Although the Deputy Commissioner of WWomen does
not have direct line authority for the women' sfacilities, as the functiond authority sheis actively
involved in the operations of these facilities and must be consulted on dl maor decisons
affecting women offenders.

188. In 1998, the Deputy Commissioner for Women issued a National Operating Protocol —
Front Line Staffing. This policy describes the approved role of mae operationa staff and
reiterates the commitment that no male staff will beinvolved in grip searches. The office of the
Deputy Commissioner for Women reviews video tapes of use of force Stuations and reports of
use of force with all offenders, to ensure compliance with the Nationa Protocol. To date, the
review has not reveded any Stuations where male staff have either witnessed or participated in
the strip searches of women offenders. The women offenders sector of the Correctiona Service
of Canadawill continue to review these videos of the use of force, and any dlegations of
breach of the nationda policy will be reviewed.
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189. Onerecommendation called for independent adjudication for segregation. In October 2000, the
Government of Canada responded to a parliamentary sub-committee on the Conditions and
Correctional Release Act and proposed an Enhanced Segregation Review process that
includes externa membership. The government believes this provides the proper baance
between independent adjudication and the promotion of appropriate accountability by the
Correctiond Service of Canada. This mode will be implemented on apilot basisin al regions
and a detailed independent evaluation will be undertaken. The development of the pilot may be
guided by a Steering Committee comprised of interna and external members.

190. Another recommendation in progress relates to the question of the completion of the three-year
project for independent monitoring of the cross-gender staffing policy in women'sfacilities. The
Cross-Gender Staffing Monitor’ s first of three annua reports was released October 9, 1998.
The second report was released on February 2, 2000, and the third report is scheduled for
release in January 2001. Correctiona Serviceis actively addressing any issuesraised in the
reports of the independent Monitor.

191. Insummary, the vast mgority of recommendations from Madame Justice Arbour’ s report have
been implemented or are actively being addressed on an ongoing basis. This report has had a
ggnificant positive impact on improvements to correctiond policies and programs for both
women and male offenders.

Use of Force and Involuntary Sedation During Removals (paragraph 58 (c))

192. Government policy mandates that the remova of individuas from Canada be carried out in an
orderly and humane manner, to ensure the safety of theindividua being removed, as well as any
escorting officers, flight crew and other passengers.

193. Asan example of thetypes of situations faced by escorting officers, some individuals who
object to being removed from Canada will react by causing a disturbance at the time of
boarding or during aflight. Such disturbances can include physica violence towards themsdlves
or others, shouting, screaming, spitting, and biting.

194. Standards have been st in law enforcement Stuations for the restraint of individualsin custody.
These standards aso apply to the remova of individuas from Canada. The use of restraining
devicesis permissible in circumstances where there is no other redistic way for the escorting
officer to effect the removal in a safe and secure manner.

195. The escorting officer must have reasonable grounds to believe that an individuad poses a safety
or security risk before restraints can be used. Such grounds usudly occur from a thorough
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review of the casefile and dl available information concerning the individud’ s background and
temperament. If any force is used in the application of the restraining device, it must not exceed
the amount necessary to control an individua’s behaviour so that removal can proceed. In
cases where the use of force is hecessary, the officer must comply with the reporting
requirements as set out by the Department’s Use of Force and Disengagement Policy. In
addition to restraints, protective headgear may be used if necessary to prevent individuas from
injuring themsdves.

196. With respect to the involuntary sedation of individuds, the policy and practice in thisareaare
under review. Currently, thisis an extraordinary procedure, rarely used, which can be executed
only with the concurrence of the courts. In such cases, the sedative must be administered by a
medica doctor, who must accompany the individua and the escorting officer for the removdl.

Pre-Removal Risk Assessment Serious Criminals or Security Risks
(paragraph 59(b))

197. Arik assessment ismadein dl caseswhere it is dleged that someone may face torture upon
removal as described under article 3 of this report. Minima procedura guarantees are
illudrated in the Suresh case. Each Bill that becomes law comes with training sessonsto the
immigration officers, including those who will be responsible for risk assessment.

Prosecutions and Defences to Prosecutions (paragraphs 58(g), 58(h), 59(c)
and (d))

198. The Committee againgt Torture has made the recommendation to “ prosecute every case of
dleged torture in aterritory under its jurisdiction where it does not extradite the aleged torturer
and the evidence warrants it, and prior to any deportation.” Mot dlegations that a person in
Canada has committed torture derive from decisions of the Immigration and Refugee Board that
apersonisindigible for refugee protection because there are reasonable grounds to believe that
person has committed torture. The standard of proof required for the Board to reach such a
concluson is much lower than that required to convict a person of crimind wrongdoing in a
Canadian court. Moreover, the Board' s findings are usudly based on the dleged torturer’ s own
testimony before it. The Canadian Charter of Rights and Freedoms prohibits the use of such
testimony in subsequent crimina court proceedings. Canadian law aso alows the accused to
remain slent during crimina investigations or prosecutions; therefore, the evidence in such cases
usualy does not warrant criminal prosecution in Canada. Where thereis aredlitic prospect of
obtaining sufficient admissible evidence abroad, acrimina investigation will be pursued.
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199.

200.

201.

202.

203.

The Government of Canada reviewed with grest atention the concern expressed in
paragraph 5(h) of the Concluding Observations with regard to defences available to an accused
torturer.

With respect to the defences of autrefois acquit and autrefois convict in the context of
foreign procedures conducted for the purpose of shielding an accused from crimina
respongibility, the Government of Canada holds the following view.

The generd rule againg “double jeopardy” exigsin Canadian law as aform of specid pleato a
crimina charge. A person who has previoudy been subject to jeopardy may raise the specia
pleas of autrefois acquit or autrefois convict. Section 11(h) of the Canadian Charter of
Rights and Freedoms establishes that any person charged with an offence hastheright, if
finaly acquitted of the offence, not to be tried for it again, and, if finaly found guilty and
punished for the offence, not to be tried or punished for it again. Given its broad wording,
s.11(h) isat least prima facie gpplicable to acquittals entered in foreign jurisdictions, provided
that the adminigtration of foreign justice is capable of internationd respect and that the accused
is deserving of being accorded the fairness of section 11(h) because he or shewasin red

jeopardy.

Section 7(6) of the Criminal Code implementsin legidation the conditutiond safeguard in
section 11(h) of the Charter. It provides that a person who has been tried and deslt with
outside of Canadain respect of an offence in such a manner that, if that person had been tried
and dedlt with in Canada, he/she would be able to plead autrefois acquit, autrefois convict
or pardon, and he/she would be able to plead any of these specia pleas, then he/she may plead
such pleas in Canadain respect of a Canadian prosecution for the same offence. This provison
is clearer in excluding the possibility of a“sham” trid founding the basis for agpecid plea. The
foreign trid must have been conducted in such manner that, if it had been a Canadian trid, the
pleawould be avalable. A “sham” tria would not meet this criteria

Consequently, the protection offered by section 11(h) of the Charter and section 7(6) of the
Criminal Code would not extend to “sham” proceedings. If an acquittd is afraudulent one, the
accused was never in jeopardy and, as such, should not be protected from a second
prosecution. There hasto be aredl lega bassfor the decison, and where atria isa“sham,” no
proper legd basis for the origind decision existed, and as such, aplea of autrefois acquit
would not be available. 1t is dso submitted that where sentencing was conducted in a manner
which was manifestly unjust and unreasonable, punishment did not truly occur. As such,

section 11(h) would not be engaged.
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204.

205.

The Committee againgt Torture dso suggested that the defence that an offence was committed
in obedience of the law in force at the time be removed from the current Canadian legidation.
Section 269.1 of the Criminal Code was specifically created to fully comply with the
requirements of the Convention againg Torture, and includes dl the eements of article 2 of the
Convention. Neverthdess, the Canadian government is examining whether it would be
advisable to prepare further legidative measures, taking into account al of the relevant factors.

Findly, the Committee recommended the remova from Canadian legidation of the defence that
an accused had amoetivation other than an intention to be inhumane. An intent to be inhumaneis
not an essentia eement of the crime of torture as created by section 269.1 of the Criminal
Code.

Investigative Body (paragraph 59 (e))

206.

Section 12 of the Canadian Charter of Rights and Freedoms provides that everyone has the
right not to be subjected to any crud and unusud treatment or punishment. It does not
gpecificaly use theword “torture,” but astortureis an aggravated form of mistreatment,
section 12 of the Charter dso prohibits acts of torture. Section 24 of the Charter permits
anyone whose Charter rights have been infringed upon or denied to apply to a court of
competent jurisdiction for an gppropriate and just remedy. Therefore, Canadian courts are
competent to receive complaints regarding allegations of torture or any cruel and unusud
treatment or punishment, and the victims can obtain redress and adequate compensation.

Training of Canadian Forces Members (paragraph 59 (f))

207.

208.

In addition to the Code of Conduct for Canadian Forces Personnel, there are training
messures in place to ensure Canadian Forces members do not themselves commit, and can
aso recognize, torture, inhumane treatment or excessive use of force when it occurs. Training of
both Canadian and internationa peacekeeping personnd — both military and civilian— on
internationa humanitarian law and human rights law is provided at the Pearson Peacekeeping
Centre and the Canadian Forces Peace Support Training Centre. A specific manua on the use
of force sets out precise ingtructions on the permissible degrees of force and respect for rules of
engagement of peacekegping missons: The Law of Armed Conflict at the Operational and
Tactical Level (LOAC). In 2000, Canada released a training manua on gender and

peacekeeping, for usein training peacekeepers on a gender perspective to internationa
humanitarian law and peacekeeping.

Additiond information is provided on the Code of Conduct for Canadian Forces Personnel
and on the LOAC manua under article 10 of this report.
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Documentation

209. Thefadllowing documents are filed with the Committee, dong with the present report:

» Canadian Charter of Rights and Freedoms

»  Crimes Against Humanity and War Crimes Act

» Extradition Act

* Mutual Legal Assistancein Criminal Matters Act
» Code of Conduct for CF Personndl

» Corrections and Conditional Release Act

Government of Canada
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‘ Newfoundland I

210. Thisreport updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developmentsin Newfoundland between April 1996 and
April 2000.

Introduction

Article 2: Legislative, Administrative, Judicial or Other Measures

211. Theresponghility for the ddivery of Y outh Correctiona Services has been shared between the
Department of Jugtice and the Department of Hedlth and Community Services sSince
March 1996. The Divison of Corrections and Community Services, Department of Justice
provides secure custody and remand services for young persons aged 12-17 years. Regiond
Hedth and Community Service Boards now administer the remaining youth correctiona
sarvices, including: open custody (group homes and foster homes); community supervison
(probation); aternative measures (diversion from court); and the preparation of pre-sentence
reports.

212. A mgor independent report on Y outh Secure Custody commissioned by the provincia
government was submitted on April 1, 1996. All 57 recommendations have ether been
implemented or are in the process of being implemented, including:

» conducting exit interviews with young persons on release from custody regarding their
trestment while in custody

» replacing an antiquated youth detention facility in St. John's

* promoting more avenues for young persons in custody to maintain contact with socia
workers and sgnificant othersin the community

Article 10: Education and Training

213. TheDivison of Corrections and Community Services has revised its policies and procedures
regarding the Use of Force continuum, and is now developing aformet for ddivery of this
training to correctiona dteff.

Newfoundland 56



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

214. Clinicianswho work in the menta hedth field are trained to diagnose and trest post- traumetic
dress disorder. This would include psychiatrists and others working in the menta health field.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

215. TheDivison of Correctionsisin the process of recruiting a qudified professond to conduct a
comprehensive review of dl divisona policies and procedures — including those pertaining to
safety and security, and medical services, aswell as offender programming and management —
to ensure that such policies are current and consstent with nationd/internationa standards and
conventions.
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‘ Prince Edward Island I

216. Thisreport updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developments in Prince Edward Idand between April 1996 and
April 2000.

Introduction

Article 2: Legislative, Administrative, Judicial or Other Measures

217. Thefollowing measures proscribe acts of torture or crud and unusud punishment in Prince
Edward Idand (PEI):

(& The Canadian Charter of Rights and Freedoms operatesin PEI, asin other provinces,
viathe crimina law process. An accused charged with an offence may bring a Charter
application to the court, pursuant to sections 7, 9 or 12, as a defence or other factor that
mitigates againg the charge.

(b) The Child and Family Services Act and the Adult Protection Act continue to play the
same role as reported in PEI’ s submission to the First Report of Canada, that is, to
protect children from neglect and abuse, and to protect an adult who is unable to protect
him/hersdf.

(¢) The Schools Act protects students from harsh punishment by teachers and other school
officids. Sections 6-15 of the Schools Act, Sudents and Parents Regulations, engble
both a principa and a school board to suspend or expel a student under limited
circumstances. These provisons set out limitations to suspenson/expulsion including the
requirements of just cause as defined in these regulations, the necessity of reporting the
suspension to the school board, and the availability of an gpped processto student and

parent.

Teachers are aso subject to the Criminal Code and the crimina courts dedlt with two
cases involving sexud abuse complaints by students againgt their teachers. In both
ingtances, charges were laid but no convictions were entered. As a condition of their
employment, the province s teachers are required to follow the discipline policies and
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guidelines set by the school boards. Corporad punishment is not permitted in public schools.
Every school in PElI must digtribute a student handbook setting out rules for students, and
the consequences that may result from infractions.

(d) The Correctional Services Act was proclamed in 1992, replacing the Jails Act and the
Corrections Act. The new Act governs the management and treatment of prisoners by
provincia correction’'s personnd, promoting a humane standard of trestment by limiting
force to the minimum amount necessary to manage extreme stuations. The Act places limits
on pendltiesfor prisoners who violate rules. Section 24 of the Correctional Services Act
Regulations sets out the specific pendties that a centre manager (formerly known asa
jaler) may impose, including: withdrawa of privileges, performance of extra duties,
payment for damages caused by the inmate; segregation for a maximum of four days, and
forfeiture of remisson time.

Segregation may be imposed for a maximum of four days but only upon gpprovd of the
Director of Correctiona Services. Section 15(f) of the Regulations impose criteriafor
segregation, induding: informing the inmate of the reason for segregation, and informing the
centre manager of the segregation no more than 48 hours after it has begun. Procedures
governing searches of inmates are set out in section of the Regulations. Section 15 provides
an obligation that a correction officer ensure that inmates receive adequate medls, aswell as
medical attention where the need exigis.

Article 3: Expulsion or Extradition

The Immigration Context

218.

2109.

220.

Citizenship and Immigration Canada (CIC) operates an office in Charl ottetown to process
refugees who arrive in PEI. CIC compiles gatistics for government-sponsored refugees only,
not privately sponsored claimants. The refugees who are admitted to the province are here
mainly because of war and displacement in their homelands.

CIC funds anumber of settlement programs for refugeesin PEI, including: alanguage program
through aloca community college; a Resattlement Assistance Program; an income support
program; and an Immigrant Settlement and Adaptation Program that appliesto al immigrants,
not just refugees. Thislatter program involves referring the refugees to agencies for persond
counsdling, employment training, etc.

The Resettlement Assistance Program is ddlivered by the PEI Association for Newcomersto
Canada, alocd non-profit organization funded by CIC, Human Resources Devel opment
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221.

222.

223.

224.

225.

Canada and Canadian Heritage. Under this program, temporary accommodeations, food,
money, as well as orientation to the community and Canadian currency, €tc., are provided,
along with assistance with locating permanent accommodations. The Newcomers Association
aso sponsors a host program where volunteers are matched up with newcomers to assist with
their orientation to the community, aswell as the formation of agenerd support system. The
CIC income support program provides generd financia assistance to refugees for one year.

In 1999, 105 refugees came to PEI from Kosovo, and 62 remain after one year. In addition,
55 refugees arrived from other countries that year, including Y ugodavia, Burma, Afghanistan
and Ethiopia. In 1998, there were 38 arrivals from El Salvador and Y ugodavia. In 1997,

59 refugees arrived from Ethiopia, Guatemala, Y ugodavia, Sudan, and other countries, and in
1996, 54 arrived, mainly from Guatemaa and Mexico.

Mogt of the refugees arriving in the province were selected by immigration officias based on a
profile of how well they would likdly fit into PEI society. Under anew selection system,
refugees will now be admitted on the basis of the degree of danger they are in. Many Kosovar
refugees arrived in PEI under ministeria permits, or as part of an urgent protection pilot

program.

Outside additional numbers based on urgent protection or humanitarian concern, the
Government of PEI has an agreement with CIC to accommodate a certain number of refugees
per year. In the year 2000, the province agreed to accept more than 60 refugees. As of
August 2000, only 20 percent of this quota had arrived, athough it is common for new arrivas
to comeinthefal.

Asresdents of the province, refugees and landed immigrants may qudify for benefits under the
Drug Cost Assistance Act and the Health and Community Services Act. While basic hedlth
services are available to refugees and immigrants, there is a recognized need for this group of
residents to have increased access to family physicians. The practica result of a shortage of
physiciansisthat refugees and immigrants have trouble ng non-emergency hedth
services.

The Association would like to see an increase in awareness of the need for professond
counsdlling and support services for refugees who have experienced extreme trauma, including
torture and other human rights violations in their country of origin. The Canadian Menta Hedlth
Association issues adirectory of self-help groupsin PEI, but thereis currently no listing for a
group that specificaly offers help to refugees.
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226. The Canadian Centre for Victims of Torture (based in Toronto) has proposed providing
training sessions for PEI settlement workers — those who work with refugee claimants. Due to
daff changes at the Toronto organization, no training had taken place at the time of this report.

Article 7: Prosecution of Offences

227. Prince Edward Idand complies with this article as the province must enforce the prohibition
agang torture in the federd Criminal Code (s. 245.4), and the prohibition against crud or
inhuman trestment or punishment in the Canadian Charter of Rights and Freedoms(s. 12).

Article 10: Education and Training

228. The Judtice Indtitute of Canada, located in Prince Edward Idand, trains police officers,
correction officias, conservation enforcement officers, security personnd, and other provincia
and private law enforcement officersin Atlantic Canada. Training in the use of forceis given
throughout the duration of these programs to ensure that officers will learn to ded with
gtuations properly, and maintain alow incidence of alegations about ingppropriate use of force
in PEIl. Thetraining is based on the maxim in section 25 of the Criminal Code of Canada that
officers use “as much force asis necessary,” and is conggtent with law enforcement training in
other jurisdictions. Training ranges from how to use verba drategies such as crissintervention,
mediation and negotiation for lower intengty Stuations, to the use of intermediate weapons and
letha force for persons who exhibit a high level of resistance. Theory, scenarios, computer
amulation and on-the-job training are dso used to impart information and to develop skills.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

229. Theobjective of thisarticle, to prevent cases of torture of persons arrested, detained or
imprisoned, ismet by PEI’s Correctional Services Act, as described under articles 2 and 13.

Article 12: Prompt and Impartial Investigation

230. Suspected incidents of torture would be subject to police investigation as part of the
enforcement of the federd Criminal Code provision, s. 245.4. No prosecutions have taken
place under this section.

231. Inaddition, two provincid laws, the Coroners Act, R.S.P.E.l. 1957, c. 10, and the Vital
Satistics Act, R.S.P.E.I. 1974, c. V-6, require specia investigations where a person appears
to have died as the result of “violence,” “misadventure,” “unlawful means,” “misconduct,” or in

Prince Edward Island 61



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

232.

other sugpicious or sudden circumstances. The Vital Statistics Act requires an investigation
before aburid permit may be issued.

The Coroners Act requires that any person who has reason to believe a deceased person has
died in any of the above circumstances must immediately notify the Coroner. A jail keeper or
superintendent must aso notify the Coroner in the case of the death of a prisoner in ajail,
reformatory or lock-up.

Article 13: Allegations of Torture

233.

234.

235.

The Public Complaints Commission is an independent federal body where members of the
public can submit complaints regarding the on-duty conduct of Roya Canadian Mounted Police
(RCMP) officers. In PEI, the process begins when amember of the public complainsto the
relevant police detachment. An investigator is assigned to conduct an investigation and submit a
report to the head sergeant. The sergeant then makes an internal recommendation, including a
follow-up process. If the complainant is not satisfied, he/she may apped to the Public
Complaints Commission. The Commission reviews the complaint file and decides whether the
investigation was properly conducted, and whether the conclusion reached was judtified. The
Commission then has the discretion to either ask for afollow-up from the detachment, or
conduct its own investigation.

Between 1992 and 1996, approximately 88 complaints were made to provincia detachmentsin
PEI, and 29 complaints were made directly to the Commission. In 1997, 13 complaints were
made to provincia detachments. Three of these complaints were resolved informally after an
agreement was reached with the investigating officer. The other 10 were resolved formally
fallowing afull investigation. Two of these complaints were submitted to the Public Complaints
Commission which determined that the investigation and recommendations were satisfactory. In
1998, sx complaints were made to provincia detachments, and one to the Public Complaints
Commission. Of these seven complaints, one was resolved informally while the other Sx were
resolved formdly. In 1999, there were five complaints to provincid detachments, and seven to
the Commisson. Of these, three were resolved informaly and nine formaly.

Currently, in PEI, there is no mechanism for areview of municipa police officers actions,
other than a complaint to the chief of the force involved. There is no police commisson in the
province, but there is a complaint/investigation process which works as follows. when a person
complains about the conduct of a police officer, the officer in charge of public rdaions
investigates the complaint and reports to the chief of police.
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236.

237.

238.

Most complaints are resolved a this stage, but if the complainant is unhappy with the outcome
he/she can voice concerns to the Police Committee, a subcommittee of municipa councils. The
Police Committee is made up of achair; one council member; the director of public services,
and two advisors, including the chief of police and the officer responsible for public rdations.
This Committee oversees the day-to-day activities of the police force to ensure that policies and
procedures are being correctly followed. The police have a code of discipline and, depending
upon the nature of the complaint, the process for handling complaints may involve aforma
disciplinary committee that the mayor of the municipdity oversees. The complainant may aso
contact the Attorney Generd if he/she fedlsthat their complaint was not dealt with correctly or
that there was an attempt to cover something up. Additiondly, if it isaserious crimind matter or
if the complainant deems it necessary, the Police Committee may invite an outside police
agency to investigate the matter.

Currently, no satistics are available to determine the number of complaints to Police
Committees or their disposition.

The Correctional Services Act givesthe Lieutenant Governor-in-Council authority to make
regulations pertaining to the trestment of inmatesin provincid correction fecilities. Under the
1992 Correctional Services Act, the Director of Community and Correctiona Servicesis
responsible for the adminigtration of correctiond services under the direction of the Attorney
General. The Director may establish, amend and enforce a code of conduct for centre
managers and employees. Under the old Jails Act, the Minister was directly responsible for the
adminigration of the Act, and the jaller (now called the centre manager), in carrying out duties
for the care, custody and discipline of inmates, reported directly to the Minister. No code of
conduct was prescribed by the Act, nor was there a provision, asis contained in section 15 of
the Correctional Services Act, for employees to be investigated and examined in regard to
their conduct.

Article 14: Redress and Compensation

239.

In PEl, compensation for crimind injury is available to victims who receive injuries from crimes
committed after the 1989 proclamation of the Victimsof Crime Act. To be digible for
compensation, the injury must involve actua bodily harm, which includes mental shock. Persons
who incur financid loss or expenses resulting from avictim’sinjury or death may aso goply for
compensation through Victim Services, the agency responsible for administering compensation
cams If thereis evidence that a crime occurred, compensation may be available, even when
the offender is not apprehended or convicted. The crime must still have been reported to
police, and the victim must cooperate in the investigation. Between 1996 and 1999, atota of
109 victims were compensated: 22 in 1996, 25 in 1997, 30 in 1998 and 32 in 1999.
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‘ Nova Scotia I

240. Thisreport updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developments in Nova Scotia between April 1996 and
April 2000.

Introduction

Article 2: Legislative, Administrative, Judicial or Other Measures

241. Theprovincid Department of Justice enforces the provisons of the Canadian Criminal Code,
including section 269.1, which specificaly categorizes torture as an indictable offence and
eliminates the defence of superior orders.

242. The Nova Scotia Hospitals Act, R.S.N.S. 1989, c. 208, dtatesthat, if a peace officer
apprehends and detains a person for amedica examination that may result in admisson to a
psychiatric facility, the officer must file afull report with the Attorney Generd within 24 hours of
the gpprehension. The person detained must receive the medica examination within 24 hours of
admission, and aperson who is formaly admitted may apply to have his or her declaration of
capacity or competency reviewed by areview board.

Article 6: Custody and Other Legal Measures, and
Article 7: Prosecution of Offences

243. TheLiberty of the Subject Act, R.S.N.S. 1989, c. 253, isthe provincia habeas corpus
legidation. It guarantees that there shall be no abrogation or aoridgement of the remedy by the
writ of habeas corpus a common law and further guarantees that the remedy exigsin full force
and isthe undeniable right of the people of the province of Nova Scotia

Article 10: Education and Training

244.  All provincid corrections officers receive a mandatory basic training course thet includes an
examination of the Canadian Charter of Rights and Freedoms Since 1992, gpproximately
25 percent of corrections officers have taken additiona training in Verbd Crids Intervention, a
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course designed to reduce physicd intervention. The training is fill being offered to those
officerswho have not yet had the opportunity to take part. The Correctiona Services Program,
taught at the community college leve, is developing a Program Advisory Committee comprised
of members from youth corrections, group homes, federd and provincid departments of justice
and univergty criminology departments. The Program examines the Canadian Charter of
Rights and Freedoms and the Nova Scotia Human Rights Act.

245.  In March 1996, Nova Scotia became the firgt province in Canadato implement a
province-wide Use of Force Policy. This policy addresses unnecessary force and injury to
police or suspects and outlines the use of dternative methodsto lethd force. Approximately
97 percent of the province' s peace officers have aready taken the two-day course associated
with the policy; and the course will continue to be offered on ayearly basisfor dl officers.

246. Asoutlined in Canada s Third Report, the province established a“ Critical Incident Investigation
Task Force,” comprised of representatives from the Roya Canadian Mounted Police (RCMP),
municipa police, Military Police, the Department of Natura Resources, the Department of
Fisheries and Ports Canada. The Task Force investigates any desth or serious injury to, or
caused by, a peace officer. Theinvestigation is headed by an agency other than the agency
involved in the incident and a public report isissued.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

247. TheCorrections Act, R.S.N.S. 1989, c. 103, provides for the safe custody and security of
offenders and for the ingpection of lock-up facilities and compliance with prescribed standards.

Article 12: Prompt and Impartial Investigation

248. TheFatality Inquiries Act, R.SN.S. 1989, c. 164, provides for an investigation into the cause
and manner of the death of a personin ajail or prison, or other location where thereis
reasonable cause to suspect that the person died by violence or through culpable negligence.

Article 13: Allegations of Torture

249.  Under the Police Act, R.S.N.S. 1989, c. 348, the Nova Scotia Police Commission continues
to be responsible for investigating complaints againg the police. Complaints that are not
resolved by the Commission may be referred to the Review Board, which must hold a public
hearing and provide written reasons for its decisons. The Review Board may vary or affirm
pendties againgt officers or award codts.
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250.

251.

252.

Regulations made pursuant to the Police Act require municipa police departments to report
interna disciplinary matters to the Police Commission. The Annua Report of the Nova Scotia
Police Commission is made available through public libraries and the Nova Scotia government
bookstore.

The Ombudsman Act, R.SIN.S. 1989, c. 327, authorizes staff from the Office of the
Ombudsman to enter premises and investigate alegations of any offence againgt an inmate of a
corrections facility or againgt a patient in a psychiatric hospital. Where other avenues of redress
exig, the staff may examine both whether the process and policy isfar and, if so, whether the
process was followed correctly.

The Office of the Ombudsman maintains records of correctiond facilities complaints
independent of those filed againgt the parent Department of Justice. The Office conducts
monthly vigtsto dl youth correctiond facilities and maintains a Registry of Complaintswhich is
open to both inmates and non-management staff of those facilities.

Article 14: Redress and Compensation

253.

254.

The Fatal Injuries Act, R.S.N.S. 1989, c. 163, providesfor the right of family membersto
maintain an action and recover damages for a desth caused by neglect or awrongful act.

Under the Proceedings Against the Crown Act, R.S.N.S. 1989, c. 360, the government is
subject to lighility for torts committed by its agents and officers, including officers performing
legd duties.
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‘ New Brunswick I

Introduction

255.

256.

This report outlines changes made since Canada s Third Report and provides additional
information regarding New Brunswick’ s adherence to the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment. It covers the period from
April 1996 to April 2000.

New Brunswick is committed to the principles of the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment and to fully implementing the
provisons of the Convention within its jurisdiction.

Article 2: Legislative, Administrative, Judicial or Other Measures

257.

The Custody and Detention of Young Persons Act, R.S.N.B. 1973, c. C-40, recognizes and
declares that young persons who commit offences have speciad needs and require guidance and
assgance. They haverights and freedomsin their own right, including those stated in the
Canadian Charter of Rights and Freedomsand, in particular, aright to be heard in the
course of, and to participate in, the processes that lead to decisonsthat affect them.

Article 10: Education and Training

258.

250.

Thereisno training fadility for police officersin New Brunswick. The regiond training facility for
police officersis the Atlantic Police Academy, located in Summerside, Prince Edward Idand.
Thetraining of police officersis congstent with the principles of the Canadian Charter of
Rights and Freedoms the Criminal Code of Canada and the United Nations (UN)
Convention againg Torture, dl of which are referred to in the course of the programs. Training
includes information on inmate rights, procedures for handling suspects, methods of restraint
and consequences of the use of force. The Atlantic Police Academy is dso involved with
providing continuous on-the-job training.

There are two nursing programs in New Brunswick, the Faculty of Nursing at the University of
New Brunswick, and I’ Ecole des sciences infirmiéres at I’ Université de Moncton. The Faculty
of Nursing has introduced specific content into its Year 11 curriculum dedling with the care of

persons who have been subjected to torture or other cruel, inhuman or degrading trestment. In
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260.

261.

262.

263.

264.

Year 1, 111, and 1V of the program, sudents work in avariety of community and tertiary care
agencies where application of this knowledge is reinforced. L’ Ecole des sciences infirmiéres
has, as part of its curriculum, training on the care of victims of physical and sexud abuse,
regardless of the cause of the dleged abuse. The content of some of the optiona courses
offered to future nurses provides discussion with respect to human rights and the spirit of the
Convention againg Torture. Students aso receive experience within a variety of community and
tertiary care settings.

Policy and procedures have been developed with the New Brunswick Foster Families
Asociation to investigate alegations of abuse or neglect involving foster children who arein
care of the Minigter.

I nterdepartmenta Protocols for Child Victims of Abuse have been developed in order to
ensure that al effortsin New Brunswick to protect children from abuse and neglect are
effective and sengtive to the needs of children. In these protocols, there is a specific section in
relaion to Foster Homes and Children’s Group Care Facilities. Specifically, the protocols
prohibit the use of physicd disciplinein New Brunswick foster homes and group homes.

The University of New Brunswick Faculty of Law offers two courses directly related to the UN
Convention againg Torture. These courses are;

* International Humanitarian Law 4133, which is an introduction to theories, policies,
practices, and rules of the law of armed conflict and international humanitarian law
*  Human Rights Law 3908, which presents internationa human rights and Canadian human

rightsin the context of the UN Convention

The Department of Political Science at St. Thomas University offers many courses wherein the
generd topic of torture and other inhuman or degrading trestment or punishment is dealt with.
These courses are: History/Human Rights 3913 — Canada and Modern War Crimes,
Criminology 3243 — Corrections; Criminology 3133 — Crimind Law and the Canadian
Charter of Rights and Freedoms (discussion on the UN Convention and on s. 12 of the
Charter); Criminology 3223 — Y oung Offenders; and Criminology 3123 — Contemporary

| ssues.

The student chapter of Amnesty Internationd hosted a conference at Mount Allison College
that attracted students and interested citizens from eastern Canada. Among the key speakers
were anumber of distinguished and notable internationa human rights activigts, such asthe
Executive Director of Médecins sans frontieres and Stephen Lewis, Former Canadian
Ambassador to the UN.
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265.

266.

267.

268.

The Faculté de Droit (Faculty of Law) of I'Université de Moncton offers a course entitled
Droits fondamentaux, specificdly oriented to the study of dl fundamentd rights, and another
entitled Droit international public, which studies human rights. In addition to those two courses,
beginning in September 2000, a third course, Droit de I'immigration (immigration rights) will
teach such fundamentd rights as political asylum, and of specific reasons that can lead to
granting political asylum like torture and cruelty.

Furthermore, the Department of Sociology of the Faculté des Sciences sociaesis presently
preparing a program for a Minor in Criminology, which is due to sart in September 2000. The
program will comprise two Criminology courses that would present content directly related to
human rights, and specificaly to those rights for which the Convention againgt Torture was
adopted.

The New Brunswick Community College in Miramichi City, which runs the Correctiond
Techniques Program, the Y outh Care Workers Program and the Crimina Justice Program, has
taken steps to implement education on the Convention againgt Torture into these three training
aress. The content on the Convention has been added to the Correctional Operations course
and the Y outh Care Operations course, one of which must be studied by every student in the
above mentioned programs. These operations courses contain specific content dedling with:
“code of conduct” guideinesfor correctiona workers, the Canadian Charter of Rights and
Freedoms with specific reference to section 12 on the legd right not to be subjected to crue
and unusud punishment; Criminal Code of Canada guidelines for the use of reasonable force
and the Correctiond Jurisdiction Policy on use of excessive force; and information on
harassment in reation to co-workers and clientsin the crimind justice system.

The New Brunswick Community College in Dieppe offers a Correctiond Technique Program
that integrates the Canadian Charter of Rights and Freedoms, with specific reference to
section 12 on the legd right to not be subjected to cruel and unusud punishment, and Criminal
Code of Canada guiddinesfor the use of reasonable force and the Correctional Jurisdiction
Policy on use of force guidelines and policies. Starting next year, the Dieppe College will be
ready to initiate the content of the UN Convention.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

2609.

The 1992 report Policing Arrangements in New Brunswick: 2000 and Beyond (the Grant
Report) recommended severd changes to provincid policing arrangements, including the
development of professond standards for policing agencies.
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270.

271.

Standards were devel oped through an extensive consultative process and on May 1, 1997, by
virtue of section 1.1(3) of the Police Act, R.S.N.B. 1973, c. P-9.2, the New Brunswick
Policing Standards came into effect as Minigterid Directives. The Solicitor Generd directed that
municipa and regiond police forces in the province would have five years from this dete to
mest the Standards, either from within or by means of purchase of service from the Royal
Canadian Mounted Police (RCMP) or amunicipd or regiond police force. The New
Brunswick Policing Standards reflect the best-prescribed professional requirements and
practices for police services and dlow for loca implementation flexibility.

The New Brunswick Policing Standards include a chapter relating to the organization and
operational aspects of young offender services which, due to the specid legd status of young
persons/offenders, states that clear policy and procedures should be developed in accordance
with the Canadian Charter of Rights and Freedoms and the current legidation. In addition,
Part 6 of the Standards deal s with prisoner/court-rel ated operations and with issues of prisoner
trangportation, holding facilities and court security.

Article 13: Allegations of Torture

272.

273.

274.

In April 1996, the Department of Public Safety established a Police Act Review Committee,
made up of representatives from dl groups with adirect interest in the ddivery of policing
sarvices. The Committee s mandate is to examine the Police Act and to make
recommendations to the Department for legidative amendments.

In November 1998, the Police Act Review Committee began an extensive review of Part |11 of
the Police Act raing to complaints and the discipline of members of police forces. In view of
the developments that have occurred in this area since this part of the Act was introduced, the
Committee decided to conduct afull review of the discipline process, rather than smply amend
specific provisons. It is anticipated that a package outlining proposed changes to the Police
Act will be availablein May 2000. At that time, the key stakeholderswill review it before a
recommendation is made to the government.

The Police Act empowers the New Brunswick Police Commission to investigate directly, on its
own moation, in response to acomplaint, or at the request of aboard of police commissioners or
amunicipa council, any matter relating to any aspect of the policing of any areaof the province.
The Commission may refer acomplaint related to the conduct of a member of a police force to
the chief of police (s0 long asthe chief is not the subject of the complaint), or investigate the
complaint itsdf by gppointing an investigator or conducting a hearing. The Police Act dso
requires chiefs of police to inform the Police Commission within 20 days of al complaints
received. In the case where an investigation has been referred to a chief of police by the
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275.

276.

271.

278.

Commisson, the chief must submit to the Commission the full details of the investigation within
20 days of its completion.

Regulation 86-49 under the Police Act (known as the Discipline Regulation) setsforth a
Discipline Code, which provides, inter alia, that it isincumbent upon every police officer within
the province to respect the rights of al persons, to perform his duties impartialy in accordance
with the law and without abusing his authority and to conduct himsdf/hersdf e dl timesina
manner that will not bring discredit upon hisher role as a police officer.

Specifically, section 39(1) of Regulation 86-49 providesthat it isamgor violation of the Code
for any police officer to be discourteous or disrespectful toward any member of the public or to
use any unnecessary force upon or gpply crue trestment to any prisoner or other person with
whom he/she may comein contact in the performance of hisher duties.

The Discipline Code a0 provides that workplace harassment may congtitute amgjor or minor
violation, and includes provisions degling with abuse of authority and discrimination.

Under the provisions of the Police Act, if acomplant resultsin afinding of guilt with repect to
amgor violation of the Code, the police officer may be disciplined in several ways, including
suspension or dismiss.

Article 14: Redress and Compensation

279.

280.

The New Brunswick Department of Public Safety provides arange of servicesto victims of
crime in the province. The mandate of the New Brunswick Victim Services Program isto
provide arange of support services, ensuring that victims are informed of their rights and
responsihilities, that they are referred to services and remedies available to them and that they
are treated with courtesy and compasson with aminimum of inconvenience from their
involvement in the crimind justice system. This program is self-aufficient, being totaly funded
from revenue received from a victim surcharge collected on federa and provincid offencesin
the province. The legidative authority for the establishment and ddlivery of victim services rests
with the Criminal Code of Canada and the New Brunswick Victim Services Act.

Services provided to victims of crime include:

e provison of information on sarvices avalable for victims of crime
» support and preparation of victimsto testify in court
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e assgancein preparation of victim impact Satements for court, ensuring that victims are
aware they may voluntarily prepare and read an impact statement in court at the time of
sentencing, in accordance with the Criminal Code of Canada

» provison of counsdling services, induding trauma counsdlling, to assgt victimsin deding
with traumaand to be able to testify in court

* referrd and payment for short-term counselling by registered therapists to dedl with the
effects of being victimized

*  Crimecompensation

* refaras as needed to community agencies providing servicesto victims of crime

281. TheNew Brunswick Victim Services Act provides for: the collection of victim surcharges on
provincid offences; the provison of grants to community agencies for the ddivery of servicesto
victims, promation of victim services, digtribution of information for victim services and research
on victims of crime; and the ddivery of victim services in the province, including the
adminigtration of the compensation for victims of crime.

282.  1n 1996, the New Brunswick Compensation for Victims of Crime Act was repedled and the
Compensation Program now fals under the Regulations of the Victim Services Act.
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‘ Québec I

Introduction

283.

The Government of Québec has undertaken to comply with the provisions of the

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment by adopting Decree No. 912-87, on June 10, 1987, in compliance with its interna
law. Unless otherwise indicated, this report updates, to April 31, 2000, the information
contained in Canadd s previous reports on the gpplication of this Convention.

Article 2: Legislative, Administrative, Judicial or Other Measures

284.

285.

Québec’s Charter of Human Rights and Freedoms, R.S.Q., ¢. C-12, enacted by the
Nationd Assembly in 1975, stipulates that “every human has aright to life, and to persond
security, inviolability and freedom.” Legidative and administrative measures have been taken in
accordance with this fundamenta provision to ensure compliance with the Convention.

Under the Act Respecting Police Organization, R.S.Q., c. 0-8.1, al specia constables and
police officers in Québec are subject to the same rules of conduct, as prescribed by the
Québec Police Code of Ethics (Code de déontologie des polociers du Québec, R.R.Q.,

c. 0-8.1, r. 1). The Police Ethics Commissioner and the Police Ethics Committee (Comité de
déontologie policiere) monitor compliance with this Code and receive public complaints about
police conduct. In October 1997, the National Assembly passed amendments to the Act
Respecting Police Organization with a view to amending the police code of ethics. The basic
principles of the system, namely, transparency, accessbility and the independence of
complementary jurisdictions, were maintained. The new legidation emphasizes conciliation asa
means of resolving public complaints and as an dternative to court remedy. Among other
things, the new system dtipulates that al admissble complaints are subject to conciliation,
except for complaints set out in the Act which must be reviewed by the Commissioner — in
particular those involving desth or serious injury, crimind offences, recidivism or other serious
matters, as well asissuesin which the public trust of police officers may be serioudy
compromised. The changes to the conciliation procedure aso include private review of
complaints as opposed to a hearing before atribuna, since it isincumbent on the partiesto
express themselves without legal representation so that, together, they can reach a better
undergtanding of the circumstances and put their agreement in writing.
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Article 4: Criminalization of Torture

286.

The Criminal Code (s. 269.1) prohibits torture of a citizen by a public officid. Only one citizen
invoked this provison during the period covered. The decison is dtill pending, as the legd
proceedings provide that the accused, a member of the military, will be committed to stand trid
in October 2000.

Article 10: Education and Training

287.

288.

289.

290.

The Québec Ministry of Public Security continued to provide training to new correctiona
sarvices officers with respect to human rights and freedoms. In recent years, training has dso
addressed physica intervention in adouble cdll and positiona asphyxiain Stuations requiring
the use of force.

With regard to the training of police officers, the Québec Ministry of Educeation continues to
provide college-leve professiona and technicd training, as set out in paragraph 169 of
Canadd s Third Report on the application of this Convention.

In December 1999, a bill intended to replace the Police Act and the Act Respecting Police
Organization was tabled in Québec’s Nationd Assembly. Essentidly, this bill repests the
provisions regarding police operations and would incorporate ethics provisons that are
currently part of the Act Respecting Police Organization. The hbill requires dl police force
directors to establish occupationd training plans. The bill aso requires dl municipdities to pass
aregulation regarding the members of its police services and ingtitutes a monitoring board for
the Slreté du Québec.

Bill 86 dso provides for the creation of anationa police schoal to replace the Québec  Inditut
de police. The school would provideinitid training for police patrol, investigations and police
management.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

291.

With respect to the palice, in addition to enforcing the various actions mentioned in

paragraph 173 of Canada s Third Report, the Ministry of Public Security undertook to
implement the measures rdaing to the government’ s policy on conjugd violence, which was
publicly released in December 1995. These actions, taken in conjunction with police services,
are intended to provide for the protection, integrity and security of victims of conjuga violence
and of those close to them. The implementation of various police measures to combat conjuga
violence had the following positive effects:
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» Thevas mgority of police officersregister ingances of conjuga violence with the Québec
Police Information Centre,
. Nearly dl police officers seize any firearms present in cases of conjugd violence.
. A large proportion of police servicesinform victims of the release conditions of their
presumed aggressor.

292. For over two years, an avareness campaign pertaining to violence againgt women has been
directed to the general population and to youth in particular. It seeks to make people aware of
the unacceptable and crimina phenomenon of violence againgt women, especidly in their
rel ationship with a spouse or sgnificant other.

293. The police services used various tools a their disposal, with regard to detention and handling, in
order to respect the rights of those arrested, detained or incarcerated, including a Guide to
Police Practices. This Guide is intended to ensure respect of the Charter of Human Rights
and Freedoms, by providing, among other things, ingtructions on the use of force, arrest,
detention and investigation techniques.

294.  With respect to correctiond services, the number of individuas admitted to detention facilitiesis
dropping steadily. In 1995-96, for example, 65,461 individuals entered prison. Thisfigure
dropped to 62,985 in 1996-97, 56,954 in 1997-98 and 49,791 in 1998-99. Preliminary
figures for 1999-2000 suggest thet this decline in admissonsis continuing. This consstent
declineisthe result of using dternatives to detention, such as suspension of driver’slicences and
more frequent impostion of community service.

295. Severd directivesrelating to correctiona services were developed or updated in order to
ensure respect for individuals arrested, detained or incarcerated. Among other things, they
address such issues as hedlth care for incarcerated persons, standards for the use and
gpplication of congraint instruments, and the use of firearms.

Article 13: Allegations of Torture, and
Article 14: Redress and Compensation

296. Thereare saverd types of recourse available to citizenswho fed ther rights have not been
respected or who have been treated incorrectly. With respect to police work, dl citizens can
file acomplaint with the Police Ethics Commissioner. The procedure followed in such casesis
Set out in paragraphs 87-90 of Canada’'s Second Report. The office of the Ethics
Commissioner received 1,188 complaintsin 1999-2000 (April 1, 1999 to March 30, 2000),
involving 1,934 police officers. When a complaint is received, the Commissioner ensures that
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297.

298.

the complaint admissibility conditions have been met, namely: the one-year time limit set out by
law within which a complaint must be made; that the dlegations pertain to amember of a police
sarvice or aspecid congtable; that this person was on duty at the time of the aleged incidents
and that the dleged conduct contravenes Québec’ s Police Code of Ethics. As aresult, the
Commissioner refused to investigate 677 complaints (56 percent), tried conciliation between the
parties in 283 cases (23 percent) and decided to investigate 206 cases (17 percent). After
these investigations, the Commissoner decided to commit 122 police officers to gppear before
the Police Ethics Board with regard to 77 cases.

With respect to correctiona services, individuas claiming to have been midtreated by
correctiona services can file acomplaint with civil or criminal court and, if the evidence alows,
be compensated for the injustice suffered or recelve a statement of guilt againg the lant. In
the case of Gauthier v. Beaumont, [1998] 2 R.C.S. 3, anindividua suspected of theft was the
target of abusive conduct by officers of the Québec police service. In this instance, the Supreme
Court of Canada ruled that the conduct of the police had violated the complainant’s rights
guaranteed under sectionsl and 4 of the Québec Charter of Human Rights and Freedoms.
The Court sentenced the officers to pay $50,000 in pecuniary damages and $200,000 for
emotiond injury under section 49(1) of the Québec Charter. The Court aso sentenced the
officers to pay $50,000 in exemplary damages under section 49(2) of the Québec Charter for
intentiondly infringing on the complainant’ srights. In Leroux v. Communauté Urbaine de
Montréal, [1997] R.J.Q. 1970, the Superior Court sentenced the officers and their employer
to pay $132,000 in compensation for illegd arrest and detention, insults and mistrestment of an
individua who was arrested and ended up in hospitd, including $122,000 in pecuniary damages
and for emotiond injury under section 49(1) of the Québec Charter, and $10,000 in exemplary
damages under section 49(2) of the Québec Charter. In the decision of Protection dela
Jeunesse — 988 (1999), J.E. 99-1550, the Québec Superior Court stayed proceedings
relating to an aleged theft in accordance with section 24(1) of the Canadian Charter of Rights
and Freedoms, as reparation for the abusive use of force by police officers during the arrest of
ayoung offender, in violation of section 12 of the Charter. In that case, it was clear that the
respondent would have received either probation or dischargein any case. In R v. Serré
(1999), JE. 99-1033, the Québec Court of Apped ruled that the stay of proceedings under
section 24(1) of the Canadian Charter was not appropriate, as reparation for the mistreatment
inflicted by prison guardsin this ingtance, following an attempted escape during which one of the
guards was taken hostage and assaullted.

Two authorities in Queébec, the Commission québécoise des draits de la personne et des droits
de lajeunesse (Human Rights and Y outh Rights Protection Commission) and the Protecteur du
citoyen (ombudsman), regularly monitor and intervene in the management of detention facilities
in the province. For example, the Commission has adopted an analysis grid and statement of
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principles regarding the use of confinement in the case of a child in compulsory foster care. In
the Commission’s view, confinement should only be used in exceptiond circumstances and asa
last resort, if necessary. All disciplinary measures should be taken in the child's best interests.

Article 16: Prevention of Other Acts of Cruel, Inhuman or Degrading
Treatment or Punishment

299. Section 43 of the Criminal Code stipulates that “ Every schoolteacher, parent or person
ganding in the place of a parent is judtified in using force by way of correction toward a pupil or
child, asthe case may be, who is under his care, if the force does not exceed what is
reasonable under the circumstances.” Serious consderation is currently being given to the need
to retain this section.

300. During the period covered, two decisions were made citing section 43 of the Criminal Code.
In S-Amour v. Peterson, [1998] R.R.A. 103 (C.S.), the Québec Superior Court concluded
that a school bus driver, who was not facing any crimina charges, had used reasonable force by
pushing a student blocking the centre ade into his sedt. Inthe case of Larochev. R. (1999),
JE. 99-338, the Court of Apped ruled that throwing a handful of sand into a child's face could
not be consdered as justified correction under section 43 of the Criminal Code, and could
therefore not stand as avalid defence againgt a charge of assaullt.
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‘ Ontario I

Introduction

301

The information provided in this report is an update to Canada’ s Third Report on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developmentsin Ontario. It covers the period from April 1996 to
April 2000.

General Information

302.

303.

304.

Tortureisacrimina offence and Ontario is dedicated to strong and effective law enforcement.

Ontario’s correctiona system is going through an extensive change that will fundamentally dter
the way in which services are deivered to inmates. These changes have been implemented with
afocus on rebdancing the corrections system to reflect the rights of victims and to inditute a
meaningful conseguence for offenders. In addition, a gtrict discipline project amed at reducing
recidivism, and specificaly tailored to 16- and 17-year-old male repeat offenders, is currently
under way. A gtructured program regimen emphasizing work skills and education has aso been
established throughout the young offender system.

Ontario is committed to ensuring that public safety isthe highest priority in inmate release
decisons. Strengthened parole policies, vigorous enforcement of the terms and conditions of
parole, and areduction in the parole grant rate have been effective changesin maintaining public
security. Change within the corrections system is dso being delivered through alarge capita
renewd project that will eiminate economic inefficiencies and hdt the structura deterioration of
the province s correctiond facilities. To this end, the government is currently in the process of
replacing its aging adult facilities with modern, more humane ingtitutions.

Article 1: Definition of Torture

305.

On May 21, 1996, the Ontario Human Rights Commission released its Policy on Femde
Genitd Mutilation (FGM). It is the Commission’s position that the practice of FGM offends the
inherent dignity of women and girl children, and infringes on their rights as st out in the Ontario
Human Rights Code. The Commission will, therefore, accept, investigate and make a

Ontario

78



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

determination on any complaintsinvolving FGM filed by victims of the practice or ther legal
guardian.

Article 2: Legislative, Administrative, Judicial or Other Measures

306.

307.

308.

300.

310.

311

The Ministry of Correctional Services Act and related regulations, directives, policies,
procedures, training and standards prohibit acts of mistreatment of personsin custody in
Ontario’s correctiond facilities. The Ministry of Correctiona Services monitors compliancein
provincid correctiond facilities.

In Ontario, the standards for correctiond saff, facilities and inmates include:

. agatement of ethica principles— ethical sandards for correctiona staff in carrying out
thelr duties

. conditions of confinement — policies regarding the conditions of provincid correctiona
facilities, and standards of accommodations, programs and hedth care of inmates

. principles governing confinement — principles regarding inmate rights and privileges,
requirements for inmates and pendties for non-compliance

Under Ontario’s Police Services Act (PSA), administered by the Ministry of the Solicitor
Generd, municipaities are reponsible for providing adequate and effective police services, and
the Lieutenant Governor-in-Council has the authority to establish prescribed standards
governing the ddlivery of adequate and effective police services.

Under the Police Adequacy and Effectiveness Sandards Regulation (January 1999) of the
PSA, palice services must perform certain core functions and meet certain service ddivery
requirements, including putting in place, by the year 2001, the requirement for development of
policies and procedures with respect to arrest, prisoner care and control, and criminal
investigation management. This dso appliesto the Ontario Provincid Police (OPP).

The Minigtry of the Solicitor Genera issues guiddinesto assigt police services boards, chiefs of
police, the OPP and municipdities with their understanding and implementation of the PSA and
its Regulaions.

A new Poalicing Standards Manual was issued in February 2000, which contains 58 guidelines
and sample board policies devel oped to support the Adequacy Sandards Regulation. The
Manud includes new guidelines on arrest, prisoner care and control, and crimind investigation
management. The guiddines on arrest are in compliance with legd and congtitutiona

Ontario

79



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

312.

requirements. The Ontario Civilian Commission on Police Services has the mandate to hold
hearings and impose remedies with repect to non-compliance on these guidedines.

The Major Case Management Manual sets out procedures specific to interviewing. The
Ministry of the Solicitor Generd developed atraining model and Regulations under the PSA, as
well as supporting standards relating to the use of force by police.

Article 10: Education and Training

313.

314.

315.

All gaff of the Minisiry of Community and Socia Services are trained in the requirements
pertaining to the use of force on clients, as set out in the Ministry’s Young Offender Services
Manual. These requirements cover the following key aress.

. use of physical or mechanicd restraints

. use of secure isolation

. maintenance of discipline
. control of contraband

. use of searches

. apprehension of youth
. use of punishment

All correctiond officersin provincia correctiond facilities receive basic and advanced training,
including education and informeation regarding prohibition againgt mistrestment in correctiond
sHtings. In addition, dl correctiond staff receive education and training in relevant statutes and
regulations, security protocols, principles of ethics, the proper use of force and the effective use
of non-physica intervention.

Under the Police Services Act (PSA) and related policies and procedures, municipal police
sarvices and the Ontario Provincid Police (OPP) are required to provide adequate training,
education and information to police officers on procedures for arrest and detention, custody,
interrogation, investigation and the use of force.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

316.

All youth in the Minigtry of Community and Socid Services young offender facilities come under
the jurisdiction of the Child and Family Services Act which sets out rights and protections for
children, induding:
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317.

318.

. the right to speak in private and receive vidts from hisher solicitor or another person
representing the child
. controls on the use of secureisolation

. regular advice to children regarding their rights

Compliance review mechanisms ensure that standards set out in the Young Offender Services
Manual regarding rights, complaint procedures, serious occurrence reports, child abuse, use of
punishment, searches, mechanica restraints and mandatory crimina reference checks for staff,
are adhered to.

Both the Ministry of Correctiond Services and the Ministry of the Solicitor Generd periodicaly
review the statutes, policies and procedures related to the prohibition against abuse of persons
during arrest, interrogetion, investigation, interview, detention and custodly.

Article 12: Prompt and Impartial Investigation, and
Article 13: Allegations of Torture

3109.

320.

321.

322.

The serious occurrence procedures of the Ministry of Community and Social Services require
that all serious occurrences involving children and vulnerable adults must be reported by the
licensee/sarvice provider to the Ministry within 24 hours, including serious injuries and
alegations of abuse.

The Minigtry of Correctiond Services Independent Investigations Unit ensures that persons
involved in the provincid correctiona system have a means to complain about abuse by
Ministry employees, and to ensure a prompt and impartid investigation into complaints.

Personsinvolved in the provincia correctiond syster may complain about abuse to the Office
of the Ombudsman, the Information and Privacy Commissioner, the Ontario Human Rights
Commission, or the Correctiond Investigator of Canada. In provincid correctiond facilities, all
correspondence to or from these agenciesis not opened or examined for contraband or
inappropriate content. Investigations by these agencies are independent and are afforded the full
cooperation of the Ministry of Correctiona Services.

The PSA establishes a public complaints system in which any member of the public who is
directly affected by the conduct of a palice officer, or by the policies or services provided by a
police service, may make acomplaint. A complaint may be made either directly to the police
sarvice named in the complaint or to the Ontario Civilian Commission on Police Services, an
independent, civilian, quasi-judicia agency that has the authority to investigate complaints, to
hold and adjudicate hearings, aswell asto impose remedies.

Ontario
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Article 16: Prevention of Other Acts of Cruel, Inhuman or Degrading
Treatment or Punishment

323.

324.

325.

Under Ontario’s Child and Family Services Act, every licensee is required to maintain an up-
to-date written statement of policies and procedures setting out methods of maintaining
discipline and procedures governing punishment and isolation methods that may be used in the
resdence. No licenseeis permitted to use deliberate harsh or degrading measures to humiliate a
resident or undermine aresident’ s salf-respect.

The Government of Ontario recently passed new legidation intended to enhance safety, security
and respect in schools. Three new initiatives have been developed as aresult of this new
legidation:

. Crimind reference checks for everyone teaching or working in schools with regular
access to students. The Ministry of Education has a so requested that school boards
review their hiring practices and procedures for identifying and reporting cases of
aleged or suspected sexua misconduct.

. Strict discipline schooling programs for students who have been expeled from school
for serious incidents, such as bringing afirearm to school. Strict discipline schooling
programs, or their equivaents, for expelled students will provide a structured approach
to hdp students turn their lives around so that they can return to and succeed in the
regular school program.

. The new legidation gives the Minister of Educeation authority to set parameters regarding
in-school suspensions and/or other forms of discipline, and provides direction asto the
mitigating circumstances to consder when determining the consequences for students
who do not abide by the rules of the school. Mitigating circumstances, as well asthe
ability for schools to adopt a progressive discipline scheme for less seriousincidents,
better ensures that mandatory consequences (e.g., suspensions or expulsions) do not
have a disproportionately harsh impact on, for example, exceptiona pupils.

In order to prevent acts of crud, inhuman or degrading treatment or punishment in provincia
correctiond facilities, the Ministry of Correctiona Services monitors compliance with relevant
datutes, regulations, policies and procedures, and training and standards regarding the proper
use of force and the effective use of non-physica intervention and communications.

Ontario
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‘ Manitoba I

Introduction

326.

This report updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developments in Manitoba between April 1996 and April 2000.

Article 2: Legislative, Administrative, Judicial or Other Measures

327.

328.

329.

330.

Manitoba s Corrections Act and its Regulation were repesled upon the proclamation of the
Correctional Services Act on October 1, 1999. The Correctiona Services Regulation 128/99
aso came into force on this same date. The comprehensive review and redrafting of this new
legidation now more completely addresses rights and respongibilities within a progressve and
contemporary context that includes the Canadian Charter of Rights and Freedomsand other
legidative factors. The new Act and the expanded regulatory authority are now gpplicable to dl
custodia or community corrections (both youth and adult).

The Act now contains * Purpose” statements as well as a section on Genera Principles. One of
the stated purposes is “the safe, secure and humane accommodation of persons who arein
lawful custody,” and another is “appropriate programs, services and encouragement to assist
offendersto lead law-abiding and useful lives” The Regulation has a section on * principles and
procedures of supervison and discipling’ relative to youth custodid facilities. Alterndive
resolutions are sought in handling disciplinary offences in adult custodid facilities.

Correctiona policy has dso undergone redrafting to reference the authority contained in this
new Act and Regulaion. The Regulation itsdf isrequired to have a consultetive review by the
Minigter for any amendment or reped, within five years of its coming into force.

In addition to extengve training of new recruits, mandatory refresher courses are required by
policy for dl correctiond staff to maintain their competency, particularly with respect to deding
with emergencies, including “non-violent criss prevention.”
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Article 10: Education and Training

331

332.

333.

334.

335.

336.

Within corrections, training has devel oped progressively over the past number of yearsin
Manitoba with dedicated management, qudified taff trainers and updated curriculum that
providesinitid training of core competencies for new gaff. Refresher training in critica kil
aressis aso scheduled.

Responses to mgor disturbances in custodid facilities previoudy responded to by police
sarvices are now safely and professiondly dealt with by staff specificaly trained asan
emergency response unit. In addition, individua facilities have trained response teams for
specific conflict resolutions, when required.

Facility staff members in Manitoba work cooperatively with police services on the control of
gang problems involving street gang members organizing gang-related activity while

incarcerated. Preventive security within fadilities initiate liaison with the provincid gang
intervention drategy to exchange information to effectively manage gang-related issues that have
surfaced over the past number of years.

A comprehensive policy on the use of restraint equipment and pepper spray has been
gpproved, consgtent with necessary training and accountability measures.

In the mentd hedth fidd, anew Mental Health Act (proclaimed on October 29, 1999) has
increased the rights of involuntary patients to access or refuse treatment. It has aso developed a
system for seeking consent for treatment in Stuations where a patient lacks the capacity to
provide such consent. The legidation has dso increased the respongibilities of physcians who
seek to confine patients in psychiatric facilities

The palicies of psychiatric facilities are reviewed on an ongoing basisin Manitoba (every three
years). For example, aredtraint/seclusion literature review is currently being done by the Salkirk
Mental Hedlth Centre to assess how these procedures co-relate with the core values of care,
hope and empowerment of such centres.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

337.

The Mental Health Act aso enables the Minister to establish sandards committees for mental
hedlth facilities, and enables the Director of Psychiatric Services to require reports from the
Medicd Director of afacility with respect to the detention, care and treatment of persons in that
fadlity.
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Article 12: Prompt and Impartial Investigation

338.

339.

Theareaof “invedigations’ has been more clearly addressed in the new Correctional Services
Act. The Act dso prohibits the obstruction of an investigation, inquiry, review or ingpection. A
current initiative involves the development of a policy on handling investigations within
corrections. A draft policy, including consultation from Labour Management and Human
Resources, is under review.

In May 2001, the Government of Manitoba aso enacted the Protection of Personsin Care
Act, which provides a mechaniam for impartid investigation for the aging population in persond
care homes and hospitals.

Article 13: Allegations of Torture

340.

341.

One of the principles articulated in the new corrections legidation sates that “ Offenders, and
the guardians of offenders who are young persons, should be involved in decisons made in the
adminigration of this Act that affect the offender whenever gppropriate.” The “Complaints and
Appeds’ part of the Regulation aso consolidates the process required in the Act for dedling
with the outcome of prescribed decisons or complaints about “any condition or Stuation in the
fadility that affects theinmate.”

Under the Corrections Regulation, offenders are granted access to telephone communications
and advised that such communications may be subject to interception. The Regulation dso lists
the persons or offices that are privileged, in which case correspondence will not be inspected or
read. This includes government minigers, the Human Rights Commission, the Ombudsman,
lawyers representing the offender, and senior correctiond officids or others carrying out alega
responsbility.

Article 14: Redress and Compensation

342.

The latest legidation on victimsis Manitoba s Victims' Bill of Rights which was passed on
June 29, 1998, and proclaimed into force on August 31, 2001, in conjunction with the
Designated Offences Regulation. It replaced the Victims' Rights Act that had been given Roya
Assent ayear exlier, which in turn had repeded the Criminal Injuries Compensation Act and
the Justice for Victims of Crime Act. Thisnew legidation is being implemented in phases, with
the second phase being introduced January 31, 2002, and ligting additiona offences on which
victims are entitled to services. The plan isto eventudly designate dl the offences, but ina
manner that follows the completion of the support system capacity to serve the victims' needs.

Manitoba 85



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

343.

“TheVictims Assgance Fund” and the “Compensation for Victims of Crime’ that were part of
the Victims' Rights Act have been continued in the consolidation of this new Act, but are
subject to amendment.

Article 16: Prevention of Other Acts of Cruel, Inhuman or Degrading
Treatment or Punishment

344.

345.

346.

Canada s Second Report made reference to the replacement of the former Lieutenant
Governor’s Advisory Board of Review with the Review Board of Manitoba (Criminal Code).
(Other provinces have smilar bodies,) These review boards have come under continuous court
supervison for compliance with the Canadian Charter of Rights and Freedoms Currently,
unproclaimed amendments to the governing legidation are under review, and presentations will
be made to afederd parliamentary committee on the subject.

The province s Mental Health Act has strengthened the offence and pendty provisons for
mistreatment of mentally disordered persons inside or outside psychiatric facilities.

The Vulnerable Persons Living With a Mental Disability Act was proclaimed on

October 4, 1996. Origindly, it had been assented to in 1993 when Part |1 of the former Mental
Health Act had been repedled. It sets out a new regime for addressing the needs of persons
who had previoudy been classfied as“mentdly retarded.” Among other things, the legidation
provides avariety of protections for vulnerable persons, and creates the Office of Vulnerable
Persons Commissioner.

Documentation

347.

The following documents are filed with the Committee, dong with the present report:

. The Correctional Services Act

. The Correctional Services Regulations 128/99

. The Mental Health Act

. The Protection of Personsin Care Act

. TheVictims Bill of Rights

. The Vulnerable Persons Living with a Mental Disability Act
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‘ Saskatchewan I

Introduction

348.

This report updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developments in Saskatchewan between April 1996 and
April 2000.

Additional Information Required by the Committee

349.

350.

351

352.

353.

When the Committee againgt Torture reviewed Canada s Third Report, the Committee asked
questions related to certain incidents involving Aborigind people and the Saskatoon City Police.
Saskatchewan's submission to this report will deal with that issue.

In February 2000, Darrel Night, an Aboriginal man, aleged that two Saskatoon City Police
officers picked him up, drove him outside the city and dropped him off in sub-zero wesather to
walk back to Saskatoon. The frozen bodies of two Aborigind men had been found earlier in
the winter near the Queen Elizabeth Power Station. It was aleged that these individuals may
as0 have been the victims of police drop-offs.

Since that time, an extensive investigation of these two deaths, plus three others (Darcy Dean
Ironchild, LIoyd Dustyhorn, Rodney Naistus, Lawrence Wegner and Neil Stonechild), aswell
as other dlegations of police mistreatment, has been under way.

The invedtigation of the Darrel Night incident resulted in the charging of two Saskatoon City
Police officers who were convicted of unlawful confinement in October 2001. Each was
sentenced to eight months' imprisonment. Those sentences are currently under gppedl.

Investigations into the deaths of Darcy Dean Ironchild, Lloyd Dustyhorn, Rodney Naistus, and
Lawrence Wegner have concluded. A review of the investigations by the Public Prosecutions
Divison of Saskatchewan Justice determined that crimind charges were not warranted. The
Minister of Justice ordered coroner’ s inquests into these four deaths. In Saskatchewan, such
inquests are open to the public, and evidence is given before a Sx-person jury, which is
summoned at random. In addition to establishing when and where the desth occurred, and the

Saskatchewan 87



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

354.

355.

356.

357.

medica cause of degth, the coroner’ s jury may make recommendations to prevent smilar
deaths in the future.

The inquest into the death of Darcy Dean Ironchild took place December 12-14, 2000, in
Saskatoon. The 33-year-old died in the early morning hours of February 19, 2000. He had
been taken into custody by Saskatoon City Police for public intoxication early in the evening of
February 18, 2000. Mr. Ironchild was kept under observation in cdlls until around midnight,
when he was released and sent homein ataxi. The jury concluded that Mr. Ironchild’ s desth
was accidental, and that the cause of death was an overdose of chlora hydrate. The jury made
anumber of recommendations with respect to the prevention of “double-doctoring” for the
purpose of obtaining multiple prescriptions for drugs. The jury also recommended areview of
police palicies on their contact with and care of intoxicated persons, and that federa, provincia
and locd governments should fund a multicultural detoxification centre where an intoxicated
person could be taken rather than remaining in police custody.

The inquest into the death of Lloyd Joseph Dustyhorn took place May 8-10, 2001, in
Saskatoon. The 53-year-old died in the early morning hours of January 19, 2000. He had been
taken into custody by Saskatoon City Police for public intoxication on the evening of

January 18, 2000. Mr. Dustyhorn was kept under observation in cells until early morning of
January 19, 2000, when he was released and transported home by Saskatoon City Police. The
jury found that Mr. Dustyhorn’ s desth was accidental and caused by hypothermia. Thisjury
aso recommended the establishment of an emergency detoxification centre in Saskatoon where
non-violent intoxicated persons could be taken rather than remaining in police custody.
Improved communications and record keeping regarding detainees were also recommended, as
were improvements in the education and training of detention staff in the areas of deding with
intoxicated persons and Aborigina awareness and sengtivity.

The inquest into the death of Rodney Hank Naistus was held October 30-November 2, 2001,
in Saskatoon. The body of the 25-year-old man was found in the late morning of

January 29, 2000, in the southwest industrid area of Saskatoon. He was last seen divein the
early morning hours of January 29, 2000, in the downtown area. While the jury was able to
identify the cause of deeth as hypothermia, it was unable to determine the circumstances that led
to Mr. Naistus degth. The jury’ s recommendations dl related to police policies and
police/Aborigina relations.

An inquest into the degth of Lawrence Kim Wegner was held in January and February of 2002
in Saskatoon. The body of the 30-year-old man was found February 3, 2000, in afield south of
the city of Saskatoon’s landfill. He was last seen dive in the early morning hours of

January 31, 2000, in the southwest area of the city. As with the Naistus inquest, the jury found

Saskatchewan 88



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

358.

359.

360.

the cause of desth to be hypothermia, but was unable to determine the circumstances that led to
Mr. Wegner’ s death. The jury provided a number of recommendations related to menta hedlth
and addictions services; police procedures with respect to communications, scene preservation
and the interviewing of witnesses, as wdll general recommendations having to do with cross-
cultural awareness training for police and improvement of access to the justice system for
Aborigina people.

The body of Nell Stonechild was exhumed in late April 2001. The investigation into
Mr. Stonechild’ s degth is continuing.

In addition to the crimind investigation, the office of the Saskatchewan Police Complaints
Investigator has hired additiona staff to look into specific complaints of police actionsthat are
not crimindl acts.

On November 15, 2001, the Attorney Generd for Saskatchewan announced the establishment
of the Commission on First Nations and Métis Peoples and Justice Reform. This independent
Commission will engage in a problem-solving dialogue with the people of Saskatchewan, in
particular with Aborigind communities and organizations, to identify reforms that will improve
the justice system for dl citizens of the province. The god of the Commission isto identify
efficient, effective and financialy responsible reforms to the justice system.

Saskatchewan
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‘ Alberta I

361. Thisreport updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developments in Alberta between April 1996 and April 2000.

Introduction

General Information

362. Therole of the provincid Ombudsman, as reported by Albertain the Canada s Third Report
on this Convention, remains unchanged.

Article 2: Legislative, Administrative, Judicial or Other Measures

363. Provisonsunder Albertals Mental Health Act and the Public Health Act, alowing for the
detention of involuntary petients for examination and treatment, remain in place.

364. There hasbeen no new case law relevant to the implementation of the Convention.

Article 10: Education and Training

365. Police officersin Alberta continue to receive training that defines the limits of force that can be
used by an officer.

Article 11: Treatment of Persons Arrested, Detained or Imprisoned

366. The Correctiona Services Divison of Alberta Justice has a congderable number of policies that
reinforce the need to treat incarcerated offenders equitably. Policies include appea mechanisms

to correctiond and third party officids, and reviews of staff decisons by senior correctiona

daff. Traning initiatives are predicated on policy directives. All new and incumbent saff receive
complete training on al aspects of palicy, including approved security and disciplinary methods,

offender management techniques, conflict resolution and protections available to offenders.

Alberta

90



Canada’s Fourth Report on the United Nations’
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

Article 12: Prompt and Impartial Investigation

367.

368.

3609.

370.

371

The provisons of the Fatality Inquiries Act, as reported by Albertain the Canada' s Third
Report on this Convention, remain in effect.

No complaints have been received by ether the Law Enforcement Review Board or the
Crimind Injuries Apped Board regarding the use of torture or other cruel, inhuman or
degrading trestment or punishment.

The “no physcd discipling’ policy with respect to the province s foster homes and foster
parents, as reported by Albertain the Canada s Third Report, remainsin effect.

The Protection of Personsin Care Act, passed in 1997, is legidation designed to protect
adultsin care facilities from abuse. The Act helps Alberta adults, epecidly those who are
vulnerable, live with dignity and respect. The Act protects adultsin publicly-funded care
facilities such as hospitals, seniors lodges, group homes and nursing homes.

Alberta s Protection of Personsin Care Act:

. defines abuse

. makes it mandatory for people who suspect abuse to report it

. establishes atoll-free telephone line where people can report abuse

. protects people who report abuse in good faith from retaliatory action

. specifies pendties for failing to report suspected abuse and for knowingly making fase

reports

. sets out a process for investigating and resolving reports of abuse

. requires a crimind record check for new employees and volunteers working in care
fadlities

Article 14: Redress and Compensation

372.

373.

Persons who dlege that they are victims of municipa police may complan in writing to the Chief
of Police and may gpped the digposition of their complaint to the Police Commission or to the
Law Enforcement Review Board, an independent quasi-judicia body established under the
AlbertaPolice Act.

Persons who dlege that they are victims of the Roya Canadian Mounted Police (RCMP) may
complan in writing to the RCMP Assstant Commissoner “K” Divison or the RCMP Public
Complaints Commission, which is an independent body created by Parliament to ensure that
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374.

375.

376.

complaints againg the RCMP are examined impartidly. Appeds of the decisons of the
Assgtant Commissioner may be made to the RCMP Public Complaints Commission.

Persons who dlege thet they are victims of aFirst Nation Police Service may complainin
writing to the Chief of Police and may apped the disposition of their complaint to the First
Nation Review Board, an independent body set up under the Tripartite Policing Agreement.

The Alberta Victims of Crime Act was proclaimed on November 1, 1997. The Act provides
financid benefits for innocent victims injured during the commission of acrime and helpsto fund
organizations that asss crime victims. Funding for these programs is provided by surcharges
collected on fine revenue.

Financia benefits are paid to those injured during a crime on a one-time basis in accordance
with the severity of the injuries sustained. If an applicant is dissatisfied with the decision of the
Director of the Financia Benefits Program , he/she may request a hearing before the Crimina
Injuries Appeal Board. This Board is made up of three members appointed by the Government
of Alberta

Alberta
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‘ British Columbia I

Introduction

377.

This report updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developments in British Columbia. It covers the reporting period
from April 1996 to April 2000.

Article 2: Legislative, Administrative, Judicial or Other Measures

378.

379.

380.

Asdaborated in Canada’ s Third Report, the Attorney Generd of British Columbia (BC) is
responsble for the enforcement of provincia statutes and prosecution of crimind offences
which occur within the province. No provison of BC law or policy may be invoked asa
judtification for torture or other inhumane trestment. In fact, torture isa crimina offence under
section 269.1(1) of the Criminal Code of Canada, which gppliesto dl jurisdictionsin Canada
and carries amaximum pendty of 14 years imprisonment. The definition of torturein

section 269.1(1) complies with the definition articulated in article 1 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.

Further measures that may serve to prevent torture include the existence of various professona
codes of conduct. With respect to the police, both municipd police officers and officers of the
Aborigind police departments are regulated by the Code of Professional Conduct
Regulation, BC Reg. 205/98. This Code delineates 12 categories of “disciplinary defaults’
including, but not limited to, discreditable conduct, neglect of duty, abuse of authority, improper
use and care of firearms and conduct congtituting an offence. Sanctions range from averbd or
written reprimand to dismissal.

In addition, police departments are required to comply with Provincial Standards for
Municipal Police Departmentsin British Columbia, Order in Council No. 748. The purpose
of the gpproximately 400 Standardsis to identify minimum acceptable standards for police on
topics which range from the use of dogs to the storage of fireearms. The Police Services Divison
of the Ministry of the Attorney Generd periodically audits police departmentsin the province to
ensure that they are complying with these sandards. Examples of rdlevant sandards are
included in Appendix BC-1. A copy of the Code of Professional Conduct Regulation and
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381.

382.

383.

the Use of Force Regulation, BC Reg. 203/98, are filed with the Committee, dong with the
present report.

Standards of conduct for provincid correctiond officers are set out in Ministry of Attorney
Adult Custody Policy Manual, Community Corrections Policy Manual and Genera
documents such as Slandards of Conduct for Correction Branch Employees, Correctional
Centre Rules and Regulations. The Corrections Branch standard of conduct with respect to
use of reasonable force is filed with the Committee, dong with the present report.

Similar sandards of conduct exist for sheriffswho are responsible for court security and for
prisoner escort. The provisions of the Deputy Sheriff’s Code of Conduct which relate to
physica regtraint, the use of firearmg/batons and the use of pepper spray are filed with the
Committee, dong with the present report.

Doctors and nurses working in psychiatric facilities are a'so bound by their respective
professiona codes of conduct. Further regulations and rules may be superimposed over these
professond standards by the particular psychiatric facility in question. For example, Riverview,
one of the largest psychiatric facilities in the Vancouver region, has developed its own set of
written policies around staff conduct. Findly, al employees of psychiatric facilities are subject to
section 17(2) of the Mental Health Act, R.S.B.C. 1996, c. 288, which prohibits the
mistreatment of patients. The provision sates “A person employed in aProvincia mental hedlth
facility or aprivate menta hospitd, or any other person having charge of a patient, who ill

trests, assaults or willfully neglects a patient commits an offence punishable under the Offence
Act.”

Article 3: Expulsion or Extradition

384.

Asoutlined in paragraph 263 of Canada's Third Report, the Lega Services Society of British
Columbia provides lega services (legd ad) for immigration-related proceedings which could
result in deportation to goplicants who meet the income digibility guiddines. Although the
Society does not track the number of refugee claimants who alege torture, such reports are not
uncommon. The gatitics provided in the table below detall the total number of immigration and
refugee legd ad referrdsin British Columbiafor each fiscal year from 1996 to 2000.

Fiscal Year Dates Immigration and Refugee
Referrals

1996-1997 April 1, 1996-March 31, 1997 2430

1997-1998 April 1, 1997-March 31, 1998 2690
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1998-1999 April 1, 1998-March 31, 1999 3094

1999-2000 April 1, 1999-March 31, 2000 3949

Article 6: Custody and Other Legal Measures, and
Article 7: Prosecution of Offences

385.

386.

The Corrections Branch of the Ministry of the Attorney Generd admits into custody only those
persons who have appeared before the courts and have been bound by a crimind order issued
by law. The decison to prosecute or extradite remains with the office of the provincid crown
counsd.

If an accused facing a charge of torture is found ether not fit to stand trid or not criminaly
responsible by reason of menta disorder, he or she will be placed in an gppropriate psychiatric
facility rather than a prison. Once in the psychiatric facility, the individua is under the authority
of the provincid Review Board. The Review Board must review the file within three months of
the court’ s digposition and then once ayear after that. The Board must release the person if
there is no danger to the community. If thereis arisk to the community, the Review Board can
ether kegp the individua in the psychiatric facility or order a conditiona release.

Article 10: Education and Training

387.

388.

389.

390.

Medica education and training in British Columbia are carried out in two principa ways. Firs,
medica students follow the medica curriculum a the Universty of British Columbia. Practisng
physicians keep their skills current by participating in Continuing Medica Education (CME)
COUrses.

The medical program offered to medica students covers a broad range of topics. As such, it
does not specificaly focus on the treatment of victims of torture.

With respect to ongoing doctor training, management at CME indicate that training doctors to
be able to ded with victims of tortureis an area of key concern to the organization. However,
as CME courses are self-funded, meaning that program costs must be recouped from course
fees, demand drives course development.

The provisons for police and correctiond officer training remain in effect as outlined in
paragraphs 266 and 267 of Canada’s Third Report.

British Columbia
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Article 11: Treatment of Persons Arrested, Detained or Imprisoned

Interrogation

391.

392.

393.

The Canadian Charter of Rights and Freedoms appliesto the actions of dl government
officdsincluding the police, sheriffs and correctiond officers. When a person is detained or
arrested, police must inform that person of his or her right to retain and instruct counsdl without
dday. In apracticd sense, thistrandates into providing access to a telephone and a telephone
directory, as well asinformation about legd aid.

Further protection is offered in section 7 of the Charter. This provison encompasses the right
againg sHf-incrimination, as well as guaranteeing the right to life and security of the person.
Thus, police cannot obtain confessons through violence or torture.

Government and police departments have devel oped other specidized rules concerning the
interviewing of young people. In order to comply with the Young Offenders (British
Columbia) Act, R.S.B.C. 1996, c. 494, Police Standard D11.2.3 requires that each police
department develop awritten policy governing the procedures for interviewing young persons,
including provision for consulting with legal counsd, parents, guardians, relatives or other
appropriate adults.

Custody

394.

395.

In British Columbia, custody of prisoners and inmates is the respongbility of the Attorney
Genera. Within the Court Services Branch, Sheriffs Services providesin-court custody and
prisoner escort. The Corrections Branch provides care, custody and control of remanded and
sentenced inmates and, in some cases, immigration-related detainees.

Strict guiddines govern the use of force againgt persons in the custody of the state. For
example, correctiond officers may use forcein their capacity as peace officers pursuant to the
Criminal Code of Canada as well asto the BC Correctional Centre Rules and Regulations
and Standards of Conduct for Corrections Branch Employees. Reasonable force may be
used only to: prevent the commission or continuation of an offence; maintain or restore order;
gpprehend an offender; prevent an offender from an act of self-harm; or assst another officer in
any of the above conditions. Corrections Branch policies further define the situations and
circumstances in which force may be applied. The guiding principleis that the force used must
not exceed that which is necessary to effect control, and that it must be discontinued at the
earliest reasonable opportunity.
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396.

Persons who have been found unfit to stand trid for acrimind offence, or not crimindly
responsible by reason of menta disorder, will be placed in appropriate psychiatric facilities. The
director of the psychiatric unit or facility is responsble for the patients in the facility.

Article 12: Prompt and Impartial Investigation, and
Article 13: Allegations of Torture

397.

398.

399.

400.

401.

The Office of the Police Complaint Commissioner was created on July 1, 1998, replacing the
BC Police Commission as the body to investigate complaints lodged againgt municipa policein
British Columbia. The complaint procedure created for this purpose under the Police Act,
R.S.B.C. 1996, c. 367, provides for the gppointment of an independent Complaint
Commissioner who is respongble for overseeing the handling of complaints againgt municipd
police officers. The Commissoner acts in the public interest to ensure that complaints are
handled in amanner specified by the Act. Specificaly regarding complaints, the Complaint
Commissioner is respongble for the recaiving and recording of complaints, and advising and
assisting complainants, as well as the officers complained againg, chiefs of police and police
boards.

Thefirgt step taken in every forma complaint againgt the municipd policeis an internd
investigation conducted by the chief congtable of the police department in question. If the
Complaint Commissoner is not stisfied with the internd investigeation, he/she may order a
public hearing or recommend that the complaint proceed to a hearing. Retired judges generdly
conduct these hearings.

The Office of the Police Complaint Commissioner kegps dtatistics as to the numbers and kinds
of complaints received and prepares quarterly statistical reports. The first quarterly report of
2000 isfiled with the Committee, dong with the present report, as an example of the work
undertaken by the Commissioner. For the purposes of anayzing the quarterly report, it should
be noted that a“public trust complaint” includes complaints where physica or emotiond harm
has been dleged.

Complaints involving members of Aborigina police departments are not governed by the Office
of the Police Complaint Commissioner, but rather the Special Provincial Constable
Complaint Procedure Regulation, BC Reg. 206/98. A copy of this Regulation is submitted
with the present report. Precise satistics as to the number of complaints lodged against
members of Aborigind police departments are unavailable.

Inmates held in provincia correctiona centres aso have rights of complaint established under
the Correctional Centre Rules and Regulations. Section 40 establishes the process for
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402.

403.

inmates to file written complaints to an officer, centre Director, Digtrict Director or Regiond
Director. The person receiving the complaint must investigate the complaint and respond back
to the inmate within seven days. Section 41 establishes a process whereby inmates may make a
written complaint or grievance to the Director of Investigation, Inspection and Standards Office
(11&S0).

In certain circumstances, such as when a handgun has been discharged to protect life or to
prevent grievous bodily harm, 11& SO may aso be cdled upon to investigate incidents involving
sheriffs. Minigry of the Attorney Generdl Sheriff Servicesindicate that a“Critical Incident
Review Policy” is currently under development.

A find complaint mechanism is the Ombudsman, which is established as an independent body
reporting to the province' s Legidature. Section 10 of the Ombudsman Act, R.S.B.C. 1996,
c. 340, gates that the Ombudsman acting on acomplaint or on his’her own initiative may
investigate a decision or recommendation made, an act done or omitted, or a procedure used
by an authority that aggrieves or may aggrieve a person. Authorities that may be the subject of
such an investigation include government minisiries, municipalities, regiond didricts and
hospitds. The Ombudsman Act is filed with the Committee, dong with the present report.

Article 14: Redress and Compensation

404.

405.

There are two principa statutes which are designed to assist those who have been victims of
crime: the Victims of Crime Act, R.S.B.C. 1996, c. 478, and the Criminal Injury
Compensation Act, R.S.B.C. 1996, c. 85. While these Acts are not specifically aimed at
victims of torture, they provide services and support to dl victims of crime, including those who
have experienced severe physica or sexud assault, and other forms of crud and degrading
treatment.

The following are the gods of the Victims of Crime Act, enacted on July 1, 1996:
To the extent that it is practicable, the government must promote the following gods:

@ to develop victim services and promote equa access to victim services a al locations
throughout British Columbia

(b) to have victims adequately protected againgt intimidation and retaiation
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406.

407.

(© to have property of victims obtained by offendersin the course of offences returned
promptly to the victims by the police if the retention is not needed for investigation or
prosecution purposes

(d)  tohavejustice system personnd trained to respond appropriately to victims

(e to give proper recognition to the need of victims for timely investigation and prosecution
of offences

® to have facilities in courthouses that accommodate victims awaiting courtroom
appearance separate from the accused and witnesses for the accused

(9 to afford victims throughout British Columbia equa accessto

0] courtrooms and prosecutors  offices that are designed to be used by persons
with physicd disdbilities

(D) interpreters for speakers of any language

@iy  culturdly sengtive servicesfor Aborigind persons and members of ethnoculturd
minorities

The second victim-oriented Act, the Criminal Injury Compensation Act, is designed to
compensate people who have been injured or killed in BC asaresult of certain crimind
offences. Notably, victims of torture (s. 269.1 of the Criminal Code) may seek compensation
under the Act. Compensation may involve afinancia awvard as well as medicd ad including
provison of artificia limbs, eyeglasses and hearing aids. Counsdlling may aso be provided.

In addition to the Victims of Crime Act and the Criminal Injury Compensation Act, under
the Crown Proceeding Act, R.S.B.C. 1996, c. 89, the provincia government is liable for torts
committed by its agents and officers. Thus, if a British Columbian suffers crudl or degrading
trestment a the hands of a government employee (including, for example, amunicipa police
officer), then that person could launch acivil action againg both the individua officer and the
province.

Article 16: Prevention of Other Acts of Cruel, Inhuman or Degrading
Treatment or Punishment

408.

The British Columbia Human Rights Code, R.S.B.C. 1996, c. 210, prohibits discrimination in
employment, housing, public services, publications on the grounds of race, colour, ancestry,
place of origin, rdigion, maritd satus, family satus, physica or mentd disability, sex or sexud
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400.

410.

411.

orientation. Acts of crud, inhuman or degrading trestment or punishment that do not amount to
torture could be encompassed by the prohibitions contained in the Code. For example, human
right complaints involving harassment in the workplace may involve crud, inhuman or degrading
treatment. Jurigprudence has made it clear that intent to discriminate is not required for conduct
to contravene the Code.

The British Columbia Human Rights Commission, an independent body, administers the
Human Rights Code. Any person may file a complaint dleging discrimination contrary to the
Code. If the complaint falls within the jurisdiction of the Code, it will be referred to a Human
Rights Officer for investigation. If the investigation reveds evidence of discrimination and the
mediation has proved unsuccesstul, the investigator will forward his or her report to the
Commissioner of Investigation and Mediation. The Commissioner can ether dismissthe
complaint or refer it to the British Columbia Human Rights Tribundl for hearing.

If aTribunad member determines that discrimination has occurred, there are various remedies
that may be applied. Firgt, the member must order the person to cease the contravention of the
Code and refrain from committing the same or asmilar contravention. Other possble remedies
include: adeclaratory order that the conduct complained of is discrimination contrary to the
Code; an order that the respondent take steps to ameliorate the discriminatory practice or
adopt and implement an employment equity program; or an order for compensation for lost
wages or expenses incurred by the contravention. Finally, damages to compensate for injury to
dignity, fedings and sdlf- respect may aso be awarded.

The British Columbia Human Rights Commission (and its predecessor the British Columbia
Human Rights Council) plays an important public education role. Each year educationa
programs are offered to children and adults, schools and businesses. For example, in the
1998-99 fiscd year, the Commission’s Education and Communication program initiated a
50" Anniversary Steering Committee made up of representatives from both provincial and
federal government agenciesin order to coordinate avariety of educational programsto
recognize the 50" anniversary of the Universal Declaration of Human Rights.

Documentation

412.

The following documents are filed with the Committee, dong with the present report:

. Code of Professional Conduct Regulation, BC Reg. 205/98
. Use of Force Regulation, BC Reg. 203/98

. Corrections Branch Sandards. Use of Reasonable Force

. Deputy Sheriff’s Code of Conduct
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. Office of the Police Complaint Commissioner — Statistical Report: January 1 to
March 31, 2000
. Soecial Provincial Constable Complaint Procedure Regulation

. Ombudsman Act, R.S.B.C. 1996, c. 340

Appendix BC-1

Additional Materials Relevant to Article 2:
Provincial Policing Standards

Provincial Sandards for Municipal Police Departmentsin British Columbia, thefirg of their kind
in Canada, were developed in 1992 as ajoint project of the Police Commission and the British
Columbia Association of Chiefs of Police by police officers seconded to the Commission. The
Standards identify over 400 areas in which a police department should have policies, and audits are
based on those Standards. The Standards aim to identify minimum acceptable standards for police that
are uniformly gpplicable in dl municipa departments.

The Standards addressing areas relevant to the UN Convention include the following:
@ Internal Investigations

. Management Standard D6.1.1 requires the establishment of adminigrative policies for the
purposes of creating a process to ensure that the integrity of departmenta impartidity, fairness
and objectivity is mantained when investigating members of the department.

. Management Standard D6.1.2 requires the establishment of written policy that specifies the
activities of the internd investigation function, including recording, registering and contralling the
investigation of complaints againgt officers, supervising and controlling the investigation of
aleged or suspected misconduct within the department; maintaining the confidentidity of interna
investigation and records, and acting as a resource for line supervisors.

. Operations Standard D6.2.1 details that a written policy requires the department to investigate
al written complaints againgt the department or its employeesin accordance with the Police
Act.

. Operations Standard D6.2.3 notes that it is policy that the department maintain liaison with
crown counsd in investigations involving aleged crimina conduct on the part of an employee.

(b) Prisoner Transportation
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(©

Operations Standards D14.2.7 and D14.2.8 require the establishment of written policies
describing methods to be used in transporting mentaly disturbed, handicapped, sick or injured
prisonersincluding how and when prisoners are to be restrained.

Detention Facilities

Standard E1.2.1 requires that detention facilities provide the following minimum conditions for
prisoners. sufficient lighting; circulaion of ar in accordance with locad public hedlth standards;
and a bed and bedding for each prisoner held in excess of eight hours.

Standard E1.4.1 requires the establishment of awritten policy to govern the securing of firearms
in the holding facility.

Standard E1.4.4 requires a security darm system linked to a designated control point to ensure
the safety of prisoners and steff.

Standard E1.4.5 requires that a video surveillance and recording system be used in all prisoner
booking areas to protect officers from unfounded alegations or, dterndively, to provide
evidence if an invedtigation is launched.

Standard E1.4.8 establishes specific booking-in procedures, including the recording of
medlications taken by the prisoner aswell as his or her physica and psychological condition.

Standards E.1.4.9 and E.1.4.10 require that young persons be detained separately from adult
prisoners and that female prisoners be detained separately from male prisoners.

Standard E1.4.11 cdlsfor the establishment of awritten policy describing methods for
handling, detaining and segregating persons under the influence of acohal or other drugs or who
areviolent or salf-destructive,

Standard E1.4.14 establishes that ajourna be maintained in which significant or unusua
occurrences are recorded, in addition to al other detention facility inspections required by these
standards.

Standard E1.5.1 requires awritten policy identifying the policies and procedures to be followed
when a prisoner isin need of medical assstance.
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. Standards E6.1.2 and E6.1.3 require the development of awritten policy to ensure that: a
prisoner’ s opportunity for lawful release from custody is not impeded; every effort is made to
provide privacy in contacts between counsel and prisoners, and every prisoner has accessto a
telephone, telephone directory and legd aid assstance.

(d  Useof Dogs

. Management Standard D2.1.5 requires the establishment of awritten policy that specifiesthe
criteriafor the deployment of dogs.
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Nunavut

Introduction

413. Thisreport outlinesthe activities of the territory of Nunavut rlevant to the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment between
April 1999 and April 2000.

General Information

414. On April 1, 1999, the new territory of Nunavut was crested out of the Northwest Territories
pursuant to section 3 of the Nunavut Act, S.C. 1993, c. 28. Modeled on the Northwest
Territories Act and the Yukon Act, the Nunavut Act bestows on the Government of Nunavut
powers equivaent to those possessed by the other two territories. Under section 29 of the
Nunavut Act, dl territorid lawsin force in the Northwest Territoriesimmediately before the
divison were duplicated in Nunavut on April 1, 1999. All other lawsin force in the Northwest
Territories at that time (e.g., federd laws, common law) were continued in Nunavut, to the
extent that they could apply to the new territory.

Article 2: Legislative, Administrative, Judicial or Other Measures
415. Thelaw and policy of Nunavut in relation to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment has not been modified in Nunavut

during this reporting period and therefore remains as outlined in reation to the Northwest
Territoriesin the Firgt, Second and Third Reports of Canada.

Documentation

416. TheNunavut Act, S.C. 1993, c. 28, isfiled with the Committee, along with the present report.
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Northwest Territories I

417. Thisreport updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developmentsin Northwest Territories between April 1996 and
April 2000.

Introduction

Article 2: Legislative, Administrative, Judicial or Other Measures

418. There have been no changesto the legidation or policies of the Government of the Northwest
Territories during the reporting period. Legidative measures outlined in Canada' s Third Report
remain in effect.

Article 10: Education and Training

419. No programs on the effects of torture were provided to medica personnel during this reporting
period.

Article 16: Prevention of Other Acts of Cruel, Inhuman or Degrading
Treatment or Punishment

420. No relevant changes have been made to the Mental Health Act since the release of Canada's
Third Report.
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‘ Yukon I

421. Thisreport updates the information contained in the Third Report of Canada on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment with respect to developmentsin Y ukon between April 1996 and April 2000.

Introduction

Article 2. Legislative, Administrative, Judicial or Other Measures

422. TheYukon's Torture Prohibition Act, S.Y. 1988, c. 26, as previoudy reported, provides the
primary means of civil redress againg government officias for victims of torture. No
amendments have been made to this Act and no cases were brought under this Act for the
period of this report.

423. TheCornersAct, S.Y. 1986, c. 35, provides for an investigation and subsequent inquiry of a
degth where there is reason to believe the death resulted from violence, misadventure or unfair
means or aresult of negligence, misconduct or malpractice.

424. The Ombudsman Act, S.Y. 1995, c. 17, dlows an independent Ombudsman to investigate, at
no cost to the complainant, how Y ukon government departments, agencies, commissions and
boards do business, their actions, decisions, practices and procedures.

Article 12: Prompt and Impartial Investigation,
Article 13: Allegations of Torture, and
Article 14: Redress and Compensation

425. The Ombudsman Act ensures prompt and independent investigetion into complaints againgt
public officias. For the time period of this report, no complaints had been made to the
Ombudsman regarding the use of torture and other cruel, inhumane or degrading treatment or
punishment.

426. During the reporting period, there were 50 reported complaints to the Public Complaints
Commission againgt Roya Canadian Mounted Police (RCMP) in Y ukon. Of these, 33 were
determined to be unfounded, and seven were investigated and then closed. At the end of the
time period, 10 complaints were gtill active.
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427. There were no complaints made by correctional inmates with regard to corrections officers
charged with the custody of offendersin Y ukon under the Corrections Act, S.Y. 1986, c. 26,
during the period covered by this report.

428. There were no complaints pursuant to the Torture Prohibition Act, during the period covered
by this report.

Yukon 108



