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LEGISLATIVE PROPOSALS RELATING TO INCOME TAX
1. This Act may be cited as the Income Tax Amendments Act, 2005.

PART 1

AMENDMENTS TO THE INCOME TAX ACT (FOREIGN INVESTMENT
ENTITIES AND NON-RESIDENT TRUSTS) AND ANOTHER ACT AS A

CONSEQUENCE
R.S., c. 1 (5th INcoME Tax AcT
Supp.)
2. (1) Paragraph 12(1)(K) of the Income Tax Act is replaced by the following:
Foreign (k) any amount required by subdivision i to be included in computing the taxpayer’s
f;ﬁ;’fﬁf“s’ income for the year;

investment
entities

(2) Subsection (1) applies to taxation years that begin after 2002.
3. (1) The portion of subsection 12.2(11) of the Act before the definition “anniver-
sary day” is replaced by the following:

Definitions (11) The following definitions apply in this section and in clause 94.2(11)(¢)(iii)(A), and
in paragraph 56(1)(d. 1) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada,
1952.

(2) Subsection (1) applies after 2002.

4. (1) The definition “controlled foreign affiliate” in subsection 17(15) of the Act is
replaced by the following:

“controlled  “controlled foreign affiliate” has the meaning that would be assigned by the definition
:‘gl‘li?e “controlled foreign affiliate” in subsection 95(1) if this Act were read without reference to
« société paragraph 94.1(2)(h) and if paragraphs (d) and (e) of that definition were read as follows:
o

Zl;;?iere

contrélée »
“(d) one or more persons resident in Canada with whom the taxpayer does not deal at
arm’s length, or

(e) the taxpayer and one or more persons resident in Canada with whom the taxpayer
does not deal at arm’s length;”

(2) Subsection (1) applies after 2002.

5. (1) Paragraph 39(1)(a) of the Act is amended by adding the following after sub-
paragraph (ii.2):

(ii.3) aproperty inrespect of which subsection 94.2(3) applies (and subsection 94.2(20)
does not apply) to the taxpayer for the year,



Application

Cost of certain
property the

(2) Subsection (1) applies to dispositions that occur after 2002.
6. (1) Paragraph 51(1)(a) of the French version of the Act is replaced by the fol-

lowing:

a) sauf pour I’application du paragraphe 20(21) et de 1’alinéa 94(2)m), I’échange est
réputé ne pas constituer une disposition du bien convertible;

(2) Paragraph 51(1)(c) of the English version of the Act is replaced by the following:

(c) except for the purposes of subsection 20(21) and paragraph 94(2)(m), the exchange
shall be deemed not to be a disposition of the convertible property,

(3) Subsection 51(4) of the Act is replaced by the following:

(4) Subsections (1) and (2) do not apply to
(a) any exchange to which subsection 85(1) or (2) or section 86 applies; and

(b) any exchange of property if that property was, immediately before the exchange, a
specified participating interest.

(4) Subsections (1) and (2) apply to taxation years that begin after 2002. Subsections

(1) and (2) also apply to

(a) taxation years of a taxpayer that begin after 2000 if a trust, to which the taxpayer,
directly or indirectly, transferred or loaned property in 2001 (or would have so
transferred property if section 94 of the Act, as enacted by subsection 17(1) of this
Act, applied in 2001), makes a valid election under paragraph 17(2)(a) of this Act;
and

(b) taxation years of a taxpayer that begin after 2001 if a trust, to which the taxpayer,
directly or indirectly, transferred or loaned property in 2002 (or would have so
transferred property if section 94 of the Act, as enacted by subsection 17(1) of this
Act, applied in 2002), makes a valid election under paragraph 17(2)(a) or (b) of this
Act.

(5) Subsection (3) applies to exchanges that occur in taxation years that begin after

2002.

7. (1) Subsection 52(1) of the Act is replaced by the following:
52. (1) In applying this subdivision, an amount shall be added in computing the cost at

value of which any time to a taxpayer of a property if

included in
income

(a) the taxpayer acquired the property after 1971;

(b) the amount was not at or before that time otherwise added to the cost or included in
computing the adjusted cost base to the taxpayer of the property;

(c) the property is not an annuity contract, a right as a beneficiary under a trust to enforce
payment of an amount by the trust to the taxpayer, property acquired in circumstances to




which subsection (2) or (3) applies, or property acquired from a trust in satisfaction of all
or part of the taxpayer’s capital interest in the trust; and

(d) an amount in respect of the property’s value was

(i) included, otherwise than under section 7 or subsection 94.2(4), in computing

(A) the taxpayer’s taxable income or taxable income earned in Canada, as the case
may be, for a taxation year during which the taxpayer was non-resident, or

(B) the taxpayer’s income for a taxation year throughout which the taxpayer was
resident in Canada, or

(ii) for the purpose of computing the tax payable under Part XIII by the taxpayer,
included in an amount that was paid or credited to the taxpayer.

(2) Subsection (1) applies to taxation years that begin after 2002.
8. (1) Paragraph 53(1)(d.1) of the Act is replaced by the following:

(d.1) any amount required by paragraph 94(5)(a) (as that paragraph read in its application
to taxation years that include December 31, 2000) to be added in computing the adjusted
cost base to the taxpayer of the property;

(2) Paragraph 53(1)(m) of the Act is replaced by the following:

(m) any amount included in respect of the property

(i) in computing the foreign accrual property income of the taxpayer because of the
description of C in the definition “foreign accrual property income” in subsection 95(1)
(as that definition read for taxation years that began before 2003) for a taxation year of
the taxpayer that began both before that time and before 2003,

(i1) under subsection 94.1(1) (as that subsection read in its application to taxation years
that began before 2003) in computing the taxpayer’s income for a taxation year that
began both before that time and before 2003, or

(iii) under subsection 94.1(4) in computing the taxpayer’s income for a taxation year
that began before, or includes, that time;

(m.I) any amount required by subsection 94.2(12) or 94.3(5) to be added at or before that
time in computing the adjusted cost base to the taxpayer of the property;

(3) Paragraph 53(2)(b.1) of the Act is replaced by the following:

(b.1) any amount required by paragraph 94(5)(b) (as that paragraph read in its application
to taxation years that include December 31, 2000) to be deducted in computing the ad-
justed cost base to the taxpayer of the property;

(4) Subsection 53(2) of the Act is amended by striking out the word “and” at the end
of paragraph (U), by adding the word “and” at the end of paragraph (v) and by adding
the following after paragraph (v):




Exception

Resource
property, land
inventory and
property
subject to s.
94.2(3) of
deceased

(w) any amount required by subsection 94.2(12), 94.3(5) or 94.4(2) to be deducted at or
before that time in computing the adjusted cost base to the taxpayer of the property.

(5) Subsections (1) to (4) apply to taxation years that begin after 2002. Subsections

(1) and (3) also apply to

() taxation years of a taxpayer that begin after 2000 if a trust, in which the taxpayer
had a capital interest at any time in 2001, makes a valid election under paragraph
17(2)(a) of this Act; and

(b) taxation years of a taxpayer that begin after 2001 if a trust, in which the taxpayer
had a capital interest at any time in 2002, makes a valid election under paragraph
17(2)(a) or (b) of this Act.

9. (1) Subsection 70(3.1) of the Act is replaced by the following:

(3.1) In this section, “rights or things” in respect of an individual do not include

(a) an interest in a life insurance policy (other than an annuity contract the payment for
which was deductible in computing the individual’s income under paragraph 60(/) or was
made in circumstances in which subsection 146(21) applied);

(b) eligible capital property;

(¢) land included in the inventory of a business;
(d) a Canadian resource property;

(e) a foreign resource property; or

(f) property in respect of which subsection 94.2(3) applies (and subsection 94.2(20) does
not apply) to the individual for the individual’s taxation year in which the individual dies.

(2) Subsection 70(5.2) of the Act is replaced by the following:

(5.2) Ifin a taxation year a taxpayer dies,

(a) the taxpayer is deemed

(1) tohave disposed, at the time that is immediately before the taxpayer’s death, of each

(A) Canadian resource property of the taxpayer,
(B) foreign resource property of the taxpayer,
(C) property that was land included in the inventory of a business of the taxpayer, and

(D) property in respect of which subsection 94.2(3) applies (and subsection 94.2(20)
does not apply) to the taxpayer for the taxation year, and



Inter vivos
transfers by
individuals

(ii) subject to paragraph (c), to have received at that time proceeds of disposition for
each such property equal to its fair market value at that time;

(b) any person who, as a consequence of the taxpayer’s death, acquires a property that is
deemed by paragraph (a) to have been disposed of by the taxpayer is, subject to paragraph
(¢), deemed to have acquired the property at the time of the death at a cost equal to its fair
market value at the time that is immediately before the death; and

(c) where the taxpayer was resident in Canada at the time that is immediately before the
taxpayer’s death, a particular property described in clause (a)(i)(A), (B) or (C) is, on or
after the death and as a consequence of the death, transferred or distributed to a spouse or
common-law partner of the taxpayer described in paragraph (6)(a) or a trust described in
paragraph (6)(b), and it can be shown within the period that ends 36 months after the death
(or, where written application has been made to the Minister by the taxpayer’s legal rep-
resentative within that period, within any longer period that the Minister considers
reasonable in the circumstances) that the particular property has, within that period, vested
indefeasibly in the spouse, common-law partner or trust, as the case may be,

(1) the taxpayer is deemed to have received, at the time that is immediately before the
taxpayer’s death, proceeds of disposition of the particular property equal to

(A) where the particular property is Canadian resource property of the taxpayer or
foreign resource property of the taxpayer, the amount specified by the taxpayer’s
legal representative in the taxpayer’s return of income filed under paragraph
150(1)(b), not exceeding its fair market value at that time, and

(B) where the particular property was land included in the inventory of a business
of the taxpayer, its cost amount to the taxpayer at that time, and

(i1) the spouse, common-law partner or trust, as the case may be, is deemed to have
acquired at the time of the death the particular property at a cost equal to the amount
determined under subparagraph (i) in respect of the disposition of it under paragraph (a).

(3) Subsections (1) and (2) apply to taxation years that begin after 2002.

10. (1) The portion of subsection 73(1) of the Act before paragraph (a) is replaced
by the following:

73. (1) For the purposes of this Part, where at any time any particular capital property
(other than a specified participating interest) of an individual (other than a trust) has been
transferred in circumstances to which subsection (1.01) applies and both the individual and
the transferee are resident in Canada at that time, unless the individual elects in the
individual’s return of income under this Part for the taxation year in which the property was
transferred that the provisions of this subsection not apply, the particular property is deemed

(2) Subsection (1) applies to transfers that occur in taxation years that begin after
2002.

11. (1) Subsection 75(3) of the Act is amended by striking out the word “or” at the
end of paragraph (c.1) and by adding the following after paragraph (c.1):



(c.2) by a trust that is non-resident, for the purpose of computing its income for the year,
because a contributor (as defined by subsection 94(1)) to the trust is an individual (other
than a trust) who is, at the end of the year, resident in Canada and has, at the end of the
year, been resident in Canada for a period of, or for periods the total of which is, not more
than 60 months; or

(2) Subsection (1) applies to trust taxation years that begin after 2000 except that,
for trust taxation years that begin in 2001 or 2002, paragraph 75(3)(c.2) of the Act, as
enacted by subsection (1), shall be read as follows:

(c.2) by a trust that is non-resident, for the purpose of computing its income for the year,
because a contributor (as defined by subsection 94(1) as it reads in its application to
taxation years that begin after 2002) to the trust is an individual (other than a trust) who
is, at the end of the year, resident in Canada and has, at the end of the year, been resident
in Canada for a period of, or for periods the total of which is, not more than 60 months; or

12. (1) Subsection 85(1.11) of the Act is replaced by the following:

Exception (1.11) Notwithstanding subsection (1.1), the following property is not an eligible property
of a taxpayer in respect of a disposition of the property in a taxation year by the taxpayer to
a corporation:

(a) a foreign resource property, or an interest in a partnership that derives all or part of
its value from one or more foreign resource properties, if

(1) the taxpayer and the corporation do not deal with each other at arm’s length, and

(ii) it is reasonable to conclude that one of the purposes of the disposition, or a series
of transactions or events of which the disposition is a part, is to increase the extent to
which any person may claim a deduction under section 126; and

‘ (b) a specified participating interest.
(2) Subsection (1) applies to taxation years that begin after 2002.
13. (1) Subsection 85.1(4) of the Act is replaced by the following:

Exception (4) Subsection (3) does not apply in respect of a disposition at any time by a taxpayer of
property that is

(a) ashare of the capital stock of a foreign affiliate, all or substantially all of the property
of which at that time was excluded property (within the meaning assigned by subsection
95(1)), to another foreign affiliate of the taxpayer where the disposition is part of a series
of transactions or events for the purpose of disposing of the share to a person who, im-
mediately after the series of transactions or events, was a person (other than a foreign
affiliate of the taxpayer) with whom the taxpayer was dealing at arm’s length; or

‘ (b) a specified participating interest.
(2) Subsection 85.1(6) of the Act is amended by striking out the word “or” at the end

of paragraph (d), by adding the word “or” at the end of paragraph (¢) and by adding
the following after paragraph (e):



(/) the exchanged foreign shares were, immediately before the exchange, specified par-
ticipating interests.

(3) Subsections (1) and (2) apply to dispositions and exchanges that occur in taxation
years that begin after 2002.

14. (1) Subsection 86(3) of the Act is replaced by the following:
Application (3) Subsections (1) and (2) do not apply
(a) to any disposition to which subsection 85(1) or (2) applies; and

(b) to any disposition of property that was, immediately before the disposition, a specified
participating interest.

(2) Subsection (1) applies to dispositions that occur in taxation years that begin after
2002.

15. (1) Subsection 87(2) of the Act is amended by adding the following after para-
graph (j.94):

Non-resident (7.95) for the purposes of sections 94 to 94.4, the new corporation is deemed to be the

tf”‘St.s and same corporation as, and a continuation of, each predecessor corporation;
oreign

investment
entities

(2) Subsection (1) applies to taxation years that begin after 2000.
16. (1) Subsection 91(1) of the Act is replaced by the following:

Amountstobe  91. (1) In computing the income for a particular taxation year of a taxpayer resident in

ig‘;:)‘é‘ifi;n Canada, there shall be included, in respect of each share owned by the taxpayer of the capital
share of stock of a controlled foreign affiliate of the taxpayer, as income from the share, the percent-
z%ellli age of the foreign accrual property income of any controlled foreign affiliate of the taxpayer,

for each taxation year of the affiliate that ends in the particular taxation year, equal to that
share’s participating percentage in respect of the affiliate determined

(a) at the end of each such taxation year of the affiliate; and

(b) without regard to each share in respect of which subsection 94.2(9) applies to the
taxpayer for the particular taxation year.

(2) Subparagraph 91(4)(a)(ii) of the Act is replaced by the following:
(i1) the taxpayer’s relevant tax factor for the year, and

(3) Subsection (1) applies to taxation years that begin after 2002.

(4) Subsection (2) applies to the 2002 and subsequent taxation years.

17. (1) Section 94 of the Act is replaced by the following:

‘ Treatment of Trusts with Canadian Contributors

Definitions ‘ 94. (1) The following definitions apply in this section.



“arm’s length | “arm’s length transfer”, at any time by an entity (referred to in this definition as the
ff‘;f;;i;m “transferor””) means a transfer or loan (which transfer or loan is referred to in this definition
sans liende |as the “transfer”) of property (other than a restricted property) that is made at that time
dépendance » | (referred to in this definition as the “transfer time”) by the transferor to a particular entity

(referred to in this definition as the “recipient”) where

(a) it is reasonable to conclude that none of the reasons (determined by reference to all
the circumstances including the terms of a trust, an intention, the laws of a country or the
existence of an agreement, a memorandum, a letter of wishes or any other arrangement)
for the transfer is the acquisition at any time by any entity of an interest as a beneficiary
under a non-resident trust; and

‘ (b) the transfer

(i) is a payment of interest, of a dividend, of rent, of a royalty or of any other return on
investment, or any substitute for such a return on investment, in respect of a particular
property held by the recipient, if
(A) the transfer is not a transfer described in paragraph (2)(g), or the transfer is a
transfer described in paragraph (2)(g) that is an acquisition by the recipient of

(D) a unit of a mutual fund trust or of a trust that would be a mutual fund trust if

section 4801 of the Income Tax Regulations were read without reference to para-
graph 4801(),

(IT) a share of the capital stock of a mutual fund corporation, or

(IIT) a particular share of the capital stock of a corporation (other than a
closely-held corporation) which particular share is identical to a share that is, at
the transfer time, of a class that is listed on a prescribed stock exchange, and

(B) the fair market value of the property, at the transfer time, is not more than the
amount that the transferor would have transferred at the transfer time in respect of
the particular property to the recipient if the transferor dealt at arm’s length with the
recipient,

(i1) is a payment made by a corporation on a reduction of the paid-up capital in respect
of shares of a class of its capital stock held by the recipient, if
‘ (A) the transfer is not a transfer described in paragraph (2)(g), and

(B) the amount of the payment is not more than the lesser of the amount of the
reduction and the consideration for which the shares were issued,

(iii) is a refund in whole or in part of a gift that the recipient made to the transferor, if
the recipient is a trust and the transferor is at the transfer time a specified charity in
respect of the recipient,

‘ (iv) is a transfer



(A) in exchange for which, the recipient transfers or loans property (other than a
restricted property) to the transferor, or becomes obligated to transfer or loan property
(other than a restricted property) to the transferor, and

(B) for which it is reasonable to conclude

(D) having regard only to the transfer and the exchange that the transferor would
have been willing to make the transfer if the transferor dealt at arm’s length with
the recipient, and

(IT) that the terms and conditions, and circumstances, under which the transfer
was made would have been acceptable to the transferor if the transferor dealt at
arm’s length with the recipient,

(v) is made in satisfaction of an obligation that arose because of a transfer to which
subparagraph (iv) applied, if

(A) the transfer is not a transfer described in paragraph (2)(g),

(B) the transferor would have been willing to make the transfer if the transferor dealt
at arm’s length with the recipient, and

(C) the terms and conditions, and circumstances, under which the transfer was made
would have been acceptable to the transferor if the transferor dealt at arm’s length
with the recipient,

(vi) is a payment of an amount owing by the transferor under a written agreement the
terms and conditions of which, when entered into, were terms and conditions that,
having regard only to the amount owing and the agreement, persons dealing at arm’s
length with each other would have entered into, if the transfer is not a transfer described
in paragraph (2)(g),

(vii) is a payment made before 2002 to a trust (or to a corporation controlled by the
trust or to a partnership of which the trust is a majority interest partner, together referred
to in this subparagraph as “the specified person or partnership”) in repayment of or
otherwise in respect of a particular loan made by the trust (or by the specified person
or partnership, as the case may be) to the transferor, or

(viii) is a payment made after 2001 to a trust (or to a corporation controlled by the trust
or to a partnership of which the trust is a majority interest partner, together referred to
in this subparagraph as “the specified person or partnership”) in repayment of or oth-
erwise in respect of a particular loan made by the trust (or by the specified person or
partnership, as the case may be) to the transferor and either

(A) they would have been willing to enter into the particular loan if they dealt at
arm’s length with each other and the payment is not a transfer described in paragraph

(2)(g), or

(B) the payment is made before 2005 in accordance with fixed repayment terms
agreed to before June 23, 2000.



“beneficiary” | “‘beneficiary”, under a trust, includes

« bénéficiare »

‘ (a) an entity that is beneficially interested in the trust; and
‘ (b) an entity that would be beneficially interested in the trust if

(i) each reference in subsection 248(25) to the word “person” were read as a reference
to the expression “entity (as defined by subsection 94(1))”, and

‘ (i1) for greater certainty, the reference in subparagraph 248(25)(b)(ii) to

(A) “any arrangement in respect of the particular trust” were read as a reference to
“any arrangement (including the terms or conditions of a share, or any arrangement
inrespect of a share, of the capital stock of a corporation that is beneficially interested
in the particular trust) in respect of the particular trust”, and

(B) “the particular person or partnership might” were read as a reference to “the
particular person or partnership becomes (or could become on the exercise of any
discretion by any entity), directly or indirectly, entitled to any amount derived, di-
rectly or indirectly, from the income or capital of the particular trust or might”.

“closely-held |“closely-held corporation”, at any time, means a corporation, other than a corporation in

corporation” | regpect of which
«societe a peu
d’actionnaires
»

(a) there is at least one class of shares of its capital stock that includes shares prescribed
for the purpose of paragraph 110(1)(d);

(b) itisreasonable to conclude that at that time, in respect of each class of shares described
by paragraph (a), shares of the class are held by at least 150 entities each of whom holds
shares, of the class, that have a total fair market value of at least $500; and

(c) itis reasonable to conclude that at that time in no case does a particular entity (or the
particular entity together with any other entity with whom the particular entity does not
deal at arm’s length) hold shares of the capital stock of the corporation

(i) that would give the particular entity (or the particular entity together with those
other entities) 10% or more of the votes that could be cast under any circumstance at
an annual meeting of shareholders of the corporation if the meeting were held at that
time, or

(ii) that have a fair market value of 10% or more of the fair market value of all of the
issued and outstanding shares of the corporation.

“comnected | “connected contributor”, to a trust at a particular time, means an entity (including an entity
conmbwor’ | that has ceased to exist) that is a contributor to the trust at the particular time, other than an
rattaché » entity

(a) that is an individual (other than a trust) who was, at or before the particular time,

resident in Canada for a period of, or periods the total of which is, not more than 60 months
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“contribution”
«apport »

“contributor”
« contribuant
»

“eligible trust”
«fiducie
admissible »

(but not including an individual who, before the particular time, was never non-resident);
or

(b) all of whose contributions to the trust made at or before the particular time were made
at a non-resident time of the entity.

“contribution”, to a trust by a particular entity, means

(a) a transfer or loan (other than an arm’s length transfer) of property to the trust by the
particular entity;

(b) ifaparticular transfer or loan (other than an arm’s length transfer) of property is made
by the particular entity as part of a series of transactions or events that includes another
transfer or loan (other than an arm’s length transfer) of property to the trust by another
entity, that other transfer or loan to the extent that it can reasonably be considered to have
been made in respect of the particular transfer or loan; and

(c) if the particular entity becomes obligated to make a particular transfer or loan (other
than a transfer or loan that would, if it were made, be an arm’s length transfer) of property
as part of a series of transactions or events that includes another transfer or loan (other
than an arm’s length transfer) of property to the trust by another entity, that other transfer
or loan to the extent that it can reasonably be considered to have been made in respect of
the obligation.

“contributor”, to a trust at any time, means an entity (including an entity that has ceased to
exist) that, at or before that time, has made a contribution to the trust.

“eligible trust”, at any particular time, means a trust, other than a trust

(a) created or maintained for charitable purposes;

(b) governed by an employee benefit plan;

(¢) described in paragraph (a.1) of the definition “trust” in subsection 108(1);
(d) governed by a salary deferral arrangement;

(e) operated for the purpose of administering or providing superannuation, pension, re-
tirement or employee benefits;

(/) where the amount of income or capital that any entity may receive directly from the
trust at any time as a beneficiary under the trust depends on the exercise by any entity of,
or the failure by any entity to exercise, a discretionary power; or

(g) that has elected in writing filed with the Minister, on or before the trust’s filing-due
date for the particular taxation year of the trust that includes the particular time (or for an
earlier taxation year that ended before the particular time), that the definition “exempt
foreign trust” in this subsection not apply to it for the particular taxation year (or for the
earlier taxation year) and for all of its subsequent taxation years.
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“entity”
« entité »

“excluded
property”
« action
exclue »

“exempt
amount”
« somme
exclue »

“entity” includes an association, a corporation, a fund, a natural person, a joint venture, an
organization, a partnership, a syndicate and a trust.

“excluded property”, at any time, means a particular property issued by a particular entity,
if the following conditions are met:

(a) the particular entity is at that time a corporation, trust or partnership;
(b) the particular property is at that time

(i) a share of the capital stock of the corporation,

(i1) a specified fixed interest in the trust, or

(iii) an interest, as a member of the partnership, under which, by operation of any law
governing the arrangement in respect of the partnership, the liability of the member as
a member of the partnership is limited;

(c) there are at least 150 persons each of whom holds at that time property that at that time
(i) is identical to the particular property, and
(i1) has a total fair market value of at least $500;

(d) it is reasonable to conclude that no more than 10% of the total of all properties each
of which is the particular property, or an identical property, is held by an entity (in this
paragraph referred to as “the first entity”’) or another entity with whom the first entity does
not deal at arm's length;

(e) property that is identical to the particular property can normally be acquired by and
sold by members of the public in the open market; and

(/) the particular property, or identical property, is listed on a prescribed stock exchange.

“exempt amount”, in respect of a particular taxation year of a trust, means an amount

(a) that is referred to in paragraph 104(7.01)(d) in respect of the trust for the particular
taxation year and that is paid or credited to a non-resident person; or

(b) that is paid in the particular taxation year (or within 60 days after the end of the
particular taxation year) by the trust directly to a beneficiary (determined without refer-
ence to subsection 248(25)) under the trust, if

(i) the beneficiary is a natural person none of whose interests as a beneficiary under
the trust was ever acquired for consideration,

(ii) the amount is not included in computing an exempt amount in respect of any other
taxation year of the trust,

(iii) the trust was created before October 30, 2003, and
(iv) no contribution has been made to the trust on or after ANNOUNCEMENT DATE.
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“exempt

foreign trust”

« fiducie
étrangere
exempte »

“exempt foreign trust”, at a particular time, means

‘ (a) anon-resident trust, if

(i) each beneficiary under the trust at the particular time is

(A) an individual who, at the time that the trust was created, was, because of mental
or physical infirmity, dependent on an individual who is a contributor to the trust or
on an individual related to such a contributor (which beneficiary is referred to in this
paragraph as an “infirm beneficiary”), or

(B) a person who is entitled, only after the particular time, to receive or otherwise
obtain the use of any of the trust’s income or capital,

(i1) at the particular time there is at least one infirm beneficiary who suffers from a
mental or physical infirmity that causes the beneficiary to be dependent on a person,

(iii) each infirm beneficiary is, at all times that the infirm beneficiary is a beneficiary
under the trust during the trust’s taxation year that includes the particular time, non-res-
ident, and

(iv) each contribution to the trust made at or before the particular time can reasonably
be considered to have been, at the time that the contribution was made, made to provide
for the maintenance of an infirm beneficiary during the expected period of the
beneficiary’s infirmity;

‘ (b) anon-resident trust, if

(i) the trust was created as a consequence of the breakdown of a marriage or
common-law partnership of two particular individuals to provide for the maintenance
of a beneficiary under the trust who was, during that marriage or common-law part-
nership, a child of both of those particular individuals (which beneficiary is referred to
in this paragraph as a “child beneficiary”),

(i1) each beneficiary under the trust at the particular time is
(A) achild beneficiary under 21 years of age at the particular time,

(B) a child beneficiary under 31 years of age at the particular time who is enrolled
at any time in the trust’s taxation year that includes the particular time at an educa-
tional institution that is described in clause (v)(A) or (B), or

(C) aperson who is entitled, only after the particular time, to receive or otherwise
obtain the use of any of the trust’s income or capital,

(iii) each child beneficiary is, at all times that the child beneficiary is a beneficiary
under the trust during the trust’s taxation year that includes the particular time, non-res-
ident,
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(iv) each contributor to the trust at the particular time was one of those particular in-
dividuals or a person related to one of those particular individuals, and

(v) each contribution to the trust, at the time that the contribution was made, was made
to provide for the maintenance of a child beneficiary, while the child was either under
21 years of age, or was under 31 years of age and enrolled at an educational institution
located outside Canada that is

(A) a university, college or other educational institution that provides courses at a
post-secondary school level, or

(B) aneducational institution that provides courses designed to furnish a person with
skills for, or improve a person’s skills in, an occupation;

‘ (¢) anon-resident trust, if

(i) at the particular time, the trust is an agency of the United Nations,

(i1) at the particular time, the trust owns and administers a university described in
paragraph (f) of the definition “total charitable gifts” in subsection 118.1(1), or

(iii) at any time in the trust’s taxation year that includes the particular time or at any
time in the preceding calendar year, Her Majesty in right of Canada has made a gift to
the trust;

‘ (d) anon-resident trust

(1) that, throughout the particular period that began at the time it was created and ends
at the particular time, would be non-resident if this Act were read without reference to
subsection (1) as that subsection read in its application to taxation years that include
December 31, 2000,

(i1) that was created exclusively for charitable purposes and has been operated,
throughout the particular period, exclusively for charitable purposes,

(iii) if the particular time is more than 24 months after the day on which the trust was
created, in respect of which, there is at the particular time a group of at least 20 persons
(other than trusts) each of whom at the particular time

(A) is a contributor to the trust,
(B) exists, and
(C) deals with each of the others in the group at arm’s length,

(iv) the income of which (determined in accordance with the laws described in sub-
paragraph (v)) for each of its taxation years that ends at or before the particular time
would, if the income were not distributed and the laws described in subparagraph (v)
did not apply, be subject to an income or profits tax in the country in which it was
resident in each of those taxation years, and
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(v) that was, for each of those taxation years, exempt under the laws of the country in
which it was resident from the payment of income or profits tax to the government of
that country in recognition of the charitable purposes for which the trust is operated;

(e) anon-resident trust that, throughout the trust’s taxation year that includes the partic-
ular time, is a trust governed by an employees profit sharing plan, a retirement compen-
sation arrangement or a foreign retirement arrangement;

‘ (/) anon-resident trust, if

(i) throughout the particular period that began when it was created and ends at the
particular time it has been operated exclusively for the purpose of administering or
providing employee benefits,

‘ (i1) throughout its taxation year that includes the particular time

(A) the trust is a trust governed by an employee benefit plan or is a trust (referred
to in this paragraph as the “specified trust™) described in paragraph (a./) of the def-
inition “trust” in subsection 108(1), and

‘ (B) the plan or the specified trust is maintained for the benefit of natural persons
‘ (D) the majority of whom are non-resident, and

(I) all or substantially all of whom are or were employed by one entity or by two
or more entities each of which is related to each other,

‘ (iii) either
(A) atall times on or after ANNOUNCEMENT DATE the trust holds no restricted
property, or

‘ (B) the trust

(D throughout its taxation year that includes the particular time holds no restricted
property, and

(I) throughout the particular period that began when it was created and ends at
the particular time

1. held cash, or shares of the capital stock of one or more corporations that is
an entity referred to in clause (ii)(B)(Il), the value of which at each time in the
trust’s taxation year that includes the particular time represents all or substan-
tially all of the value of its property at each such time, and

2. has been governed by terms that provide, in respect of each individual who
is a beneficiary under the trust and was resident in Canada at any time while
employed by one of those corporations, for a transfer of property to be made by
the trust to the individual in satisfaction of a right (other than a right under an
arrangement to which subsection 7(2) or (6) applies) of the individual as a ben-
eficiary under the trust only on or after the satisfaction of the conditions, if any,
attached to that right, and
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(iv) the plan or the specified trust provides no benefits, other than benefits in respect of

(A) services rendered to an employer by an employee of the employer, which em-
ployee was non-resident throughout the period during which the services were
rendered,

(B) services rendered to an employer by an employee of the employer, other than
services that were primarily

(D) rendered in Canada,

(I) rendered in connection with a business carried on by the employer in Canada,
or

(III) a combination of services described in subclauses (I) and (II),

(C) services rendered to an employer by an employee of the employer, in a particular
calendar month where

(I) the employee was resident in Canada throughout no more than 60 of the 72
calendar months ending with the particular month, and

(II) the employee became a member of, or a beneficiary under, the plan or the
specified trust (or a similar plan or specified trust for which the plan or the specified
trust was substituted) before the end of the calendar month following the month
in which the employee became resident in Canada, or

(D) any combination of services described by clauses (A) to (C);

(g) a non-resident trust (other than a prescribed trust or a trust described in paragraph
(a.1) of the definition “trust” in subsection 108(1)) that, throughout the particular period
that began when it was created and ends at the particular time,

(1) has been resident in a country (other than Canada) the laws of which impose an
income or profits tax, and been exempt, under the laws of that country, from the payment
of income tax and profits tax to the government of that country in recognition of the
purposes for which the trust is operated, and

(i1) either
(A) has been operated exclusively for the purpose of administering or providing

superannuation or pension benefits that are primarily in respect of services rendered,
outside Canada, by non-resident natural persons, or

(B) has
(I) been operated exclusively for the purpose of administering or providing re-

tirement benefits in respect of a particular natural person who is, at the particular
time, a resident contributor, and

(IT) received no contributions other than contributions made by, or on behalf of,
the particular natural person when the particular natural person was non-resident;
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“exempt
service”

« service
exempté »

(h) anon-resident trust that is, at the particular time, an eligible trust under which

(i) the only beneficiaries that may for any reason receive, at or after the particular time
and directly from the trust, any of the income or capital of the trust are entities that are,

at the particular time, qualifying investors in respect of the trust, and
(ii) either

(A) the following conditions are met:

(I) there are at least 150 qualifying investors in respect of the trust each of whose
specified fixed interests in the trust have at the particular time a fair market value

of at least $500, and

(IT) where the total fair market value at the particular time of the interests, of any
class of specified fixed interests in the trust, held by a resident contributor to the
trust or by any other entity with whom the resident contributor does not deal at
arm's length is more than 10% of the total fair market value of interests of that
class, it is reasonable to conclude (determined by reference to all the circumstances
including the terms of the trust, an intention, the laws of a country or the existence
of an agreement, a memorandum, a letter of wishes or any other arrangement) that

that resident contributor is a specified contributor to the trust, or

(B) the following conditions are met:

(I) aprescribed form and a copy of the terms of the trust that apply at the particular
time have been filed with the Minister by or on behalf of the trust on or before its
filing due date for its taxation year that includes the particular time (or a later date

that is acceptable to the Minister),

(I) it is reasonable to conclude (determined by reference to all the circumstances
including the terms of the trust, an intention, the laws of a country or the existence
of an agreement, a memorandum, a letter of wishes or any other arrangement) that
each resident contributor (other than an indirect contributor) to the trust at the
particular time is a specified contributor to the trust at the particular time, and

(III) atno time in a taxation year of the trust that begins after ANNOUNCEMENT
DATE and that includes the particular time does the trust hold restricted property;

or

(i) a trust that is, at the particular time, a prescribed trust or included in a prescribed

class of trusts.

“exempt service” means a service rendered at any time by an entity (referred to in this
definition as the “service provider”) to, for or on behalf of, another entity (referred to in this
definition as a “recipient”) if

(a) the recipient is at that time a trust and the service relates to the administration of the

trust; or

‘ (b) the following conditions apply in respect of the service, namely,
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(1) the service is rendered in the service provider’s capacity at that time as an employee
or agent of the recipient,

(ii) in exchange for the service, the recipient transfers or loans property or becomes
obligated to transfer or loan property, and

(iii) it is reasonable to conclude

(A) having regard only to the service and the exchange, that the service provider
would have been willing to carry out the service if the service provider had dealt at
arm’s length with the recipient, and

(B) that the terms and conditions, and circumstances, under which the service was
provided would have been acceptable to the service provider if the service provider
had dealt at arm’s length with the recipient.

“exempt taxpayer”, for a taxation year of the taxpayer, means

(a) a person whose taxable income for the taxation year is exempt from tax under this
Part because of subsection 149(1) (otherwise than because of paragraph 149(1)(q.1), (¢)
or (z)); and

(b) an eligible trust that is resident in Canada at the end of the taxation year and under
which

(i) the only beneficiaries that may for any reason receive, at any time and directly from
the trust, any of the income or capital of the trust are persons that are qualifying investors
in respect of the trust, and

(i1) each such beneficiary at each time in the taxation year is a person whose taxable
income, for the period that includes all of those times in the taxation year, is exempt
from tax under this Part because of subsection 149(1) (otherwise than because of para-

graph 149(1)(g.1), (¢) or (2)).

“indirect contributor”, to a particular trust at any time, means an entity that is at that time a
contributor to the particular trust, if

(a) the entity would not at that time be a contributor to the particular trust if this section
were read without reference to paragraph (2)(n);

(b) paragraph (2)(n) applies to the entity because another trust made a contribution to the
particular trust; and

(c) the other trust is at that time

(i) an exempt taxpayer (determined without reference to subparagraph (b)(ii) of the
definition “exempt taxpayer” in this subsection),

(i1) a qualifying investor in respect of the particular trust, and
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‘ (iii) a specified contributor to the particular trust.

“non-resident time”, of an entity in respect of a contribution to a trust and a particular time,
means a time (referred to in this definition as the “contribution time”) at which the entity
made a contribution to a trust that is before the particular time and at which the entity was
non-resident, where the entity was non-resident or not in existence throughout the period
that began 60 months before the contribution time (or, if the entity is an individual and the
trust arose on and as a consequence of the death of the individual, 18 months before the
contribution time) and ends at the earliest of

‘ (a) the time that is 60 months after the contribution time,
‘ (b) if the entity is an individual, the date of death of the individual, and
‘ (c) the particular time.

“promoter”, of a trust at any time, means an entity that on or before that time establishes,
organizes or substantially reorganizes the undertakings of the trust.

“qualifying investor”, in respect of a trust at a particular time, means an entity

(a) that is at the particular time a beneficiary (in this definition, determined without ref-
erence to subsection 248(25)) under the trust; and

(b) whose only interests as a beneficiary under the trust are, at all times that the interests
exist during the trust’s taxation year that includes the particular time, specified fixed in-
terests of the entity in the trust.

“resident beneficiary”, at any time under a particular trust, means an entity (other than an
entity that is at that time a specified charity, or a successor beneficiary, in respect of the
particular trust) that is, at that time, a beneficiary under the particular trust where, at that time

‘ (a) the entity is resident in Canada; and
‘ (b) there is a connected contributor to the particular trust.

“resident contributor”, to a particular trust at any time, means an entity that is, at that time,
resident in Canada and a contributor to the particular trust, but does not include

(a) an individual (other than a trust) who has not, at that time, been resident in Canada
for a period of, or periods the total of which is, more than 60 months (other than an
individual who, before that time, was never non-resident); or

‘ (b) an individual (other than a trust), if

(i) the particular trust is an inter vivos trust that was created before 1960 by a person
who was non-resident when the trust was created, and

‘ (ii) the individual has not, after 1959, made a contribution to the particular trust.
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“restricted property” means

(a) a particular share (or a particular right to acquire a share) of the capital stock of a
particular closely-held corporation if the particular share (or the particular right), or a
property for which the particular share (or the particular right) was substituted, was at any
time acquired as part of a transaction or series of transactions or events under which a
specified share of the capital stock of a closely-held corporation was acquired by any
entity in exchange for, as consideration for, or upon conversion of, any property;

(b) an indebtedness (or a right to acquire an indebtedness) owing by another entity if
(1) the other entity is a closely-held corporation,

(ii) the indebtedness (or the right), or a property for which the indebtedness (or the
right) was substituted, was at any time acquired as part of a transaction or series of
transactions or events under which a specified share of the capital stock of a closely-held
corporation was acquired by any entity in exchange for, as consideration for, or upon
conversion of, any property, and

(iii) the amount of any payment under a right (whether immediate or future, whether
absolute or contingent or whether conditional on or subject to the exercise of any dis-
cretion by any entity) to receive, in any manner whatever and from any entity, amounts
in respect of the indebtedness, or the value of such a right, is, directly or indirectly,
determined primarily by one or more of the following criteria in respect of one or more
properties of the other entity (or an entity with which the other entity does not deal at
arm’s length):

(A) the fair market value of the property, production from the property or use of the
property,
(B) gains or profits from the disposition of the property,

(C) income from the property, profits from the property, revenue from the property
or cash flow from the property, or

(D) any other criterion similar to a criterion referred to in any of clauses (A) to (C);
and

(¢) any property (other than excluded property) the fair market value of which is derived
in whole or in part, directly or indirectly, from a particular share, an indebtedness or a
right described in paragraph (a) or (b).

“specified charity”, in respect of a trust at any particular time, is any person (referred to in
this definition as the “charity”) that at the particular time is a person described in any of
paragraphs (a) to (e) and (g. 1) of the definition “total charitable gifts” in subsection 118.1(1)
other than
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(a) a charity that does not, at the particular time, deal at arm’s length with a specified
entity in respect of the trust, and

(b) acharity that did not, at any specified prior time, deal at arm’s length with a specified
entity in respect of the trust,

\ where

(c) “specified prior time” in respect of a charity means any time, before the particular
time, at which

(i) an amount was payable to the charity as a beneficiary under the trust,

(i) an amount was received by the charity on the disposition of all or part of its interest
as a beneficiary under the trust, or

(ii1) a benefit was received or enjoyed by the charity from or under the trust, and
(d) “specified entity” in respect of a trust at any time means
(1) an entity that is at that time
(A) abeneficiary under the trust,
(B) a contributor to the trust,
(C) aperson related to a contributor to the trust,
(D) a trustee of the trust,

(E) an entity that could reasonably be considered to have influence over the opera-
tion of the trust or the enforcement of its terms, or

(F) an entity that could reasonably be considered to have influence over the selection
or appointment of an entity referred to in clause (A), (D) or (E), or

(i1) any group of entities at least one of which is described in subparagraph (i).

“specified contributor”, to a trust at a particular time in a taxation year of a particular entity,
means the particular entity, if

(a) the particular entity is, at the particular time, both a contributor to the trust and a
beneficiary (in this definition, other than in clause (d)(i1)(B), determined without reference
to subsection 248(25)) under the trust;

(b) at all times, after February 16, 1999 and on or before the particular time, when it is a
beneficiary under the trust, the particular entity’s interest as a beneficiary under the trust
is or would, if the definition “specified fixed interest” applied at those times, have been
a specified fixed interest of the particular entity in the trust;

(c) it is reasonable to conclude that, at no time that is after February 16, 1999 and on or
before the particular time, has

(i) the particular entity made a contribution of restricted property to the trust, or
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(i1) another entity made a contribution of restricted property to the trust when that other
entity was not dealing at arm’s length with the particular entity; and

(d) where the particular entity is, at any time that is after February 16, 1999 and on or
before the particular time, a beneficiary under the trust

(i) either

(A) a prescribed form has been filed with the Minister by or on behalf of the par-
ticular entity on or before the particular entity’s filing-due date for that taxation year
(or a later date that is acceptable to the Minister), or

(B) aprescribed form and a copy of the terms of the trust that apply at the particular
time have been filed with the Minister by or on behalf of the trust on or before its
filing due date for its taxation year that includes the particular time (or a later date
that is acceptable to the Minister), and

(ii) unless the particular entity is an exempt taxpayer for the taxation year, with respect
to each particular contribution made after February 16, 1999 and on before the particular
time by the particular entity to the trust, it is reasonable to conclude that

(A) no consideration was received (other than property received by the particular
entity that is the particular entity’s interest as a beneficiary under the trust),

(B) none of the reasons (determined by reference to all the circumstances including
the terms of the trust, an intention, the laws of a country or the existence of an agree-
ment, a memorandum, a letter of wishes or any other arrangement) for the contribu-
tion is the acquisition at any time by any entity (other than the particular entity) of
an interest as a beneficiary under the trust, and

(C) the fair market value of the particular contribution is equal to the fair market
value, at the time of the particular contribution, of the particular entity’s interest as
a beneficiary under the trust acquired as a result of the particular contribution.

“specified controlled foreign affiliate”, of a particular entity at any time, means an entity
that would, at that time, be a controlled foreign affiliate of the particular entity if the particular
entity were resident in Canada at that time.

“specified fixed interest”, at any time of an entity in a trust, means an interest of the entity
as a beneficiary under the trust if

(a) the interest includes, at that time, rights of the entity as a beneficiary under the trust
to receive, at or after that time and directly from the trust, income and capital of the trust;

(b) the interest was issued by the trust, at or before that time, to an entity, in circumstances
that are described by subparagraph (2)(g)(ii);



23

“specified
party”

« tiers
déterminé »

“specified
property”

« bien
déterminé »

(¢) the only manner in which any part of the interest may cease to be the entity’s is by
way of a transfer (determined as if subsection (2) were read only with reference to clauses
(2)(m)(i1)(B) and (D)) of that part by the entity, which transfer is a disposition (determined
without reference to paragraph (7) of the definition “disposition” in subsection 248(1) and
paragraph 248(8)(c)) by the entity of that part; and

(d) no amount of income or capital of the trust that any entity may receive directly from
the trust at any time as a beneficiary under the trust depends on the exercise by any entity
of, or the failure by any entity to exercise, a discretionary power.

“specified party”, in respect of a particular entity at any time, means an entity that is at that
time

(a) an individual who is a spouse or common-law partner of the particular entity;
(b) a specified controlled foreign affiliate of
(i) the particular entity, or
(i1) if the particular entity is an individual, a spouse or common-law partner of the
individual;
(c) an entity for which it is reasonable to conclude that the benefit referred to in subpara-
graph (8)(a)(iii) was conferred

(1) incontemplation ofthe entity becoming after that time a specified controlled foreign
affiliate of an entity referred to in subparagraph (b)(i) or (ii), or

(i1) to avoid or minimize a liability under this Part that arose, or that would otherwise
have arisen, because of the application of subsection (3) with respect to the particular
entity; or

(d) a corporation in which the particular entity is a shareholder, if
(i) the corporation is on or before that time beneficially interested in a trust, and

(ii) the particular entity is a beneficiary under the trust solely because of the application
of paragraph (b) of the definition “beneficiary” in this subsection to the particular entity
in respect of the corporation.

“specified property” means

(a) a share of the capital stock of a corporation;
(b) an interest as a beneficiary under a trust;

(¢) an interest in a partnership;

(d) an interest in any other entity;

(e) aright to acquire property described in any of paragraphs (a) to (d); and
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(f) any other property deriving its value primarily from property described in any of
paragraphs (a) to (e).
“specified share” means a share of the capital stock of a corporation other than a share that
is prescribed for the purpose of paragraph 110(1)(d).

“specified time”, in respect of a trust for a taxation year of the trust, means

(a) ifthe trust exists at the end of the taxation year, the time that is the end of that taxation
year; and

(b) in any other case, the time in that taxation year that is immediately before the time at
which the trust ceases to exist.

“successor beneficiary”, at any time in respect of a trust, means an entity that is a beneficiary
under the trust solely because of a right of the beneficiary to receive any of the trust’s income
or capital, if under that right the entity may so receive that income or capital only on or after
the death after that time of an individual who, at that time, is alive and

‘ (a) is a contributor to the trust;
‘ (b) is related to a contributor to the trust; or

(¢) would have been related to a contributor to the trust if every individual who was alive
before that time were alive at that time.

“trust” includes, for greater certainty, an estate that arose on and as a consequence of the
death of an individual.

(2) In this section,

‘ (a) an entity is deemed to have transferred, at any time, a property to a trust if

(i) at that time it transfers or loans property (other than by way of an arm’s length
transfer or a transfer or loan to which paragraph (c) applies) to another entity, and

‘ (i1) because of that transfer or loan

(A) the fair market value of one or more properties held by the trust increases at that
time, or

‘ (B) a liability or potential liability of the trust decreases at that time;

(b) the fair market value at any time of a property deemed by paragraph (a) to be trans-
ferred at that time is deemed to be the amount of the absolute value of the increase or
decrease, as the case may be, referred to in subparagraph (a)(ii) in respect of the property;

‘ (¢) an entity is deemed to have transferred, at any time, a property to a trust if

(i) at that time it transfers or loans property (other than by way of an arm’s length
transfer) to another entity, and
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(i1) ator after that time, the trust holds property the fair market value of which is derived
in whole or in part, directly or indirectly, from property held by the other entity;

(d) the fair market value at any time of a property deemed by paragraph (c) to be trans-
ferred at that time is deemed to be the fair market value of the property referred to in
subparagraph (c)(i);

(e) if, at any time, a particular entity has given a guarantee on behalf of, or has provided
any other financial assistance to, another entity,

(i) the particular entity is deemed to have transferred, at that time, property to that other
entity, and

(i1) the property, if any, transferred to the particular entity from the other entity in
exchange for the guarantee or other financial assistance is deemed to have been trans-
ferred to the particular entity in exchange for the property deemed by subparagraph (i)
to have been transferred;

() if, at any time after June 22, 2000, a particular entity renders any service (other than
an exempt service) to, for or on behalf of, another entity,

(i) the particular entity is deemed to have transferred, at that time, property to that other
entity, and

(i1) the property, if any, transferred to the particular entity from the other entity in
exchange for the service is deemed to have been transferred to the particular entity in
exchange for the property deemed by subparagraph (i) to have been transferred;

(g) each of the following acquisitions of property by a particular entity is deemed to be
a transfer of the property, at the time of the acquisition of the property, to the particular
entity from the entity from which the property was acquired, namely the acquisition by
the particular entity of

(1) a share of the capital stock of a corporation from the corporation,

(ii) an interest as a beneficiary under a trust (otherwise than from a beneficiary under
the trust),

(iii) an interest in a partnership (otherwise than from a member of the partnership),

(iv) aninterest in an entity that is not a corporation, partnership or trust (otherwise than
from an entity having an interest in the entity),

(v) a debt owing by an entity from the entity, and

(vi) aright(granted after June 22, 2000 by the entity from which the right was acquired)
to acquire or to be loaned property;

(h) the fair market value at any time of a property deemed by subparagraph (e)(i) or (f)(i)
to have been transferred at that time is deemed to be the fair market value, at that time, of
the assistance or service, as the case may be, to which the property relates;
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(i) aparticular entity that at any time becomes obligated to do an act that would, if done,
constitute the transfer or loan of a property to another entity is deemed to have become
obligated at that time to transfer or loan, as the case may be, property to that other entity;

(/) in applying at any time the definition “non-resident time”, if a trust acquires property
of an individual as a consequence of the death of the individual, the individual is deemed
to have transferred the property to the trust immediately before the individual’s death;

(k) atransfer or loan of property at any time is deemed to be made at that time jointly by
a particular entity and a second entity (referred to in this paragraph as the “specified
entity”) if

(i) the particular entity transfers or loans property at that time to another entity,

(i1) the transfer or loan is made at the direction, or with the acquiescence, of the spec-
ified entity, and

(iii) it is reasonable to conclude that one of the reasons the transfer or loan is made is
to avoid or minimize the liability, of any entity, under this Part that arose, or that would
otherwise have arisen, because of the application of subsection (3);

(/) atransfer or loan of property at any time is deemed to be made at that time jointly by
a particular entity and a second entity (referred to in this paragraph as the “specified
entity”) if

(i) the particular entity transfers or loans property at that time to another entity,

(i1) the transfer or loan is made at the direction, or with the acquiescence, of the spec-
ified entity,

(iii) that time is not, or would not be, if the transfer or loan were a contribution of the
specified entity, a non-resident time of the specified entity, and

(iv) either

(A) the particular entity is, at that time, an entity that is a controlled foreign affiliate
of the specified entity, or would at that time be a controlled foreign affiliate of the
specified entity if the specified entity were at that time resident in Canada, or

(B) itis reasonable to conclude that the transfer or loan was made in contemplation
of the particular entity becoming after that time a particular entity described in clause
(A);
(m) a particular entity is deemed to have transferred, at a particular time, a particular
property or particular part of it, as the case may be, to a second entity if

(1) the particular property is a share of the capital stock of a corporation held at the
particular time by the particular entity, and as consideration for the disposition at or
before the particular time of the share, the particular entity received at the particular
time (or became entitled at the particular time to receive) from the corporation a share
of the capital stock of the corporation, or
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(i1) the particular property (or property for which the particular property is substituted
property) was acquired, before the particular time, from the second entity by any entity,
in circumstances that are described by any of subparagraphs (g)(i) to (vi) (or would be
so described if it applied at the time of that acquisition) and at the particular time,

(A) the terms or conditions of the particular property change,

(B) the second entity redeems, acquires or cancels the particular property or the
particular part of it,

(C) where the particular property is a debt owing by the second entity, the debt or
the particular part of it is settled or cancelled, or

(D) where the particular property is a right to acquire or to be loaned property, the
particular entity exercises the right;

(n) acontribution made at any time by a particular trust to another trust is deemed to have
been made at that time jointly by the particular trust and by each entity that is at that time
a contributor to the particular trust;

(o) acontribution made at any time by a particular partnership to a trust is deemed to have
been made at that time jointly by the particular partnership and by each entity that is at
that time a member of the particular partnership (other than a member of the particular
partnership where the liability of the member as a member of the particular partnership is
limited by operation of any law governing the partnership arrangement);

(p) subject to paragraph (g) and subsection (9), the amount of a contribution to a trust at
the time it was made is deemed to be the fair market value, at that time, of the property
that was the subject of the contribution;

(¢) anentity that at any time acquires a specified fixed interest in a trust (or a right, issued
by the trust, to acquire a specified fixed interest in the trust) from another entity (other
than the trust that issued the specified fixed interest or the right) is deemed to have made
at that time a contribution to the trust and the amount of the contribution is deemed to be
equal to the fair market value at that time of the specified fixed interest or right, as the
case may be;

(r) aparticular entity that has acquired a specified fixed interest in a trust as a consequence
of making a contribution to the trust — or that has made a contribution to the trust as a
consequence of having acquired a specified fixed interest in the trust or a right described
in paragraph (¢) — is, for the purpose of applying this section at any time after the time
that the particular entity transfers the specified fixed interest or the right, as the case may
be, to another entity (which transfer is referred to in this paragraph as the “sale”), deemed
not to have made the contribution in respect of the specified fixed interest, or right, that
is the subject of the sale where

(i) immediately before the sale, the particular entity would be a specified contributor
to the trust if
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(A) the definition “specified contributor” were read without reference to subpara-
graph (d)(i) of that definition,

(B) in applying paragraph () of that definition, a specified fixed interest included
the right, and

(C) that definition applied immediately before the sale,

(i1) in exchange for the sale, the other entity transfers or loans, or becomes obligated
to transfer or loan, property (which property is referred to in subparagraph (iii) as the
“consideration”) to the particular entity, and

(iii) it is reasonable to conclude

(A) having regard only to the sale and the consideration that the particular entity
would have been willing to make the sale if the particular entity dealt at arm’s length
with the other entity, and

(B) that the terms and conditions made or imposed in respect of the exchange are
terms and conditions that would have been acceptable to the particular entity if the
particular entity dealt at arm’s length with the other entity;

(s) a transfer to a trust by a particular entity is deemed not to be, at a particular time, a
contribution to the trust if

(i) the particular entity has transferred, at or before the particular time and in the or-
dinary course of business of the particular entity, property to the trust,

(i1) the transfer is not an arm’s length transfer, but would be an arm’s length transfer
if the definition “arm’s length transfer” were read without reference to paragraph (a),
and subparagraphs (b)(i) to (iii) and (v) to (viii), of that definition,

(iii) it is reasonable to conclude that the particular entity was the only entity that ac-
quired, in respect of the transfer, an interest as a beneficiary under the trust,

(iv) the particular entity was required, under the securities law of a country or of a
political subdivision of the country in respect of the issuance by the trust of interests as
a beneficiary under the trust, to acquire an interest because of the particular entity’s
status at the time of the transfer as a manager or promoter of the trust,

(v) at the particular time the trust is not an exempt foreign trust, but would be at that
time an exempt foreign trust if it had not made an election under paragraph (g) of the
definition “eligible trust”, and

(vi) the particular time is before the earliest of
(A) the first time at which the trust becomes an exempt foreign trust,

(B) the first time at which the particular entity ceases to be a manager or promoter
of the trust, and

(C) the time that is 24 months after the first time at which the total fair market value
of consideration received by the trust in exchange for interests as a beneficiary (other



than the particular entity’s interest referred to in subparagraph (iii)) under the trust
is greater than $500,000;

(¢) atransfer, by a Canadian corporation of particular property, that is at a particular time
a contribution by the Canadian corporation to a trust, is deemed not to be, after the par-
ticular time, a contribution by the Canadian corporation to the trust if

(1) either

(A) the trust acquired the particular property before the particular time from the
Canadian corporation in circumstances described in subparagraph (g)(i) or (v), or

(B) another entity acquired property before the particular time from the Canadian
corporation in circumstances described in subparagraph (g)(i) or (v) and because of
that acquisition the Canadian corporation was deemed by paragraph (c) to have
transferred the particular property to the trust,

(i1) as aresult of a transfer (which transfer is referred to in this paragraph as the “sale”)
at the particular time by any entity (referred to in this paragraph as the “seller”) to
another entity (referred to in this paragraph as the “buyer”) the trust ceases to hold
property that is shares of the capital stock of, or debt issued by, the Canadian corporation
or that is property the fair market value of which is derived in whole or in part, directly
or indirectly, from shares of the capital stock of, or debt issued by, the Canadian cor-
poration,

(iii) the buyer deals at arm’s length immediately before the particular time with the
Canadian corporation, the trust and the seller,

(iv) inexchange for the sale, the buyer transfers or becomes obligated to transfer prop-
erty (which property is referred to in this paragraph as the “consideration”), to the seller,
and

(v) it is reasonable to conclude

(A) having regard only to the sale and the consideration that the seller would have
been willing to make the sale if the seller dealt at arm’s length with the buyer,

(B) that the terms and conditions made or imposed in respect of the exchange are
terms and conditions that would have been acceptable to the seller if the seller dealt
at arm’s length with the buyer, and

(C) that the value of the consideration is not, at or after the particular time, deter-
mined in whole or in part, directly or indirectly, by reference to shares of the capital
stock of, or debt issued by, the Canadian corporation; and

(u) atransfer, before October 11, 2002, to a personal trust by an individual (other than a
trust) of particular property is deemed not to be a contribution of the particular property
by the individual to the trust if
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(1) the individual identifies the trust in prescribed form filed with the Minister on or
before the individual’s filing-due date for the individual’s 2003 taxation year (or a later
date that is acceptable to the Minister), and

(ii) the Minister is satisfied that

(A) the individual (and any entity not dealing at any time at arm’s length with the
individual) has never loaned or transferred, directly or indirectly, restricted property
to the trust,

(B) in respect of each contribution (determined without reference to this paragraph)
made before October 11, 2002 by the individual to the trust, none of the reasons
(determined by reference to all the circumstances including the terms of the trust, an
intention, the laws of a country or the existence of an agreement, a memorandum, a
letter of wishes or any other arrangement) for the contribution was to permit or fa-
cilitate, directly or indirectly, the conferral at any time of a benefit (for greater
certainty, including an interest as a beneficiary under the trust) on

(I) the individual,
(IT) a descendant of the individual, or

(III) any entity with whom the individual or descendant does not, at any time, deal
at arm’s length, and

(C) thetotal of all amounts each of which is the amount of a contribution (determined
without reference to this paragraph) made before October 11, 2002 by the individual
to the trust does not exceed the greater of

(D 1% of the total of all amounts each of which is the amount of a contribution
(determined without reference to this paragraph) made to the trust before October
11,2002, and

(D) $500.

(3) Where at a specified time in a particular taxation year of a trust (other than a trust that
is, at that time, an exempt foreign trust) the trust is non-resident (determined without refer-
ence to this subsection) and, at that time, there is a resident contributor to the trust or a
resident beneficiary under the trust,

(a) the trust is deemed to be resident in Canada throughout the particular taxation year
for the purposes of

(1) section 2,
(i) computing the trust’s income for the particular taxation year,

(iii) applying subsections 104(13.1) to (29) and 107(2.1), in respect of the trust and a
beneficiary under the trust,
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(iv) applying clause 53(2)(%4)(i.1)(B), the definition “non-resident entity” in subsection
94.1(1), subsection 107(2.002) and section 115, in respect of a beneficiary under the
trust,

(v) subsection 111(9),
(vi) determining an obligation of the trust to file a return under section 233.3 or 233.4,
(vil) determining the rights and obligations of the trust under Divisions I and J,

(viii) determining the liability of the trust for tax under Part I, and under Part XIII on
amounts paid or credited (in this paragraph having the meaning assigned by Part XIII)
to the trust,

(ix) determining the liability of a non-resident person for tax under Part XIII on an
amount (other than an exempt amount) paid or credited after 2003 by the trust to the
non-resident person, and

(x) determining whether a foreign affiliate of a taxpayer (other than the trust) is a
controlled foreign affiliate of the taxpayer;

‘ (b) in applying subsections 20(11) and (12) and section 126,

(1) in determining the non-business income tax (as defined by subsection 126(7)) paid
by the trust for the particular taxation year to the government of a country other than
Canada no amount shall be included to the extent that it can reasonably be regarded as
attributable to income from a source in Canada, and

(i1) if the trust elects, by notifying the Minister in writing in its return of income for
the particular taxation year, to have this paragraph apply,

(A) the trust’s income for the particular taxation year (other than the portion of the
income that is from sources inside Canada or that is from a source, outside Canada,
that is a business carried on by the trust outside Canada) is deemed

(D to be income of the trust from sources (other than a business carried on by the
trust) in the particular country (other than Canada) in which the trust is resident
(determined without reference to this subsection), and

(IT) not to be from any other source, and

(B) in determining the income or profits tax paid by the trust for the particular tax-
ation year to the government of the particular country there shall be included only
the total of all amounts each of which is the amount of an income or profits tax that
was paid by the trust for the particular taxation year to the government of a country
(other than Canada) and that can reasonably be regarded as a tax paid on the trust’s
income for the particular taxation year (other than the portion of the income that is
from sources inside Canada or that is from a source, outside Canada, that is a business
carried on by the trust outside Canada);
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(c) ifthe trust was non-resident throughout its taxation year (referred to in this paragraph
as the “preceding year”) immediately preceding the particular taxation year, the trust is
deemed to have

(i) immediately before the end of the preceding year, disposed of each property (other
than property described in any of subparagraphs 128.1(1)(b)(i) to (iv)) held by the trust
at that time for proceeds of disposition equal to its fair market value at that time, and

(ii) at the beginning of the particular taxation year, acquired each of those properties
so disposed of at a cost equal to its proceeds of disposition;

(d) each entity that at any time in the particular taxation year is a resident contributor to
the trust or a resident beneficiary under the trust

(1) hasjointly and severally, or solidarily, with the trust and with each other such entity,
the rights and obligations of the trust in respect of the particular taxation year under
Divisions I and J, and

(i) is subject to Part XV in respect of those rights and obligations; and

(e) each entity that at any time in the particular taxation year is a beneficiary under the
trust and was a person from whom an amount would be recoverable at the end of 2002
under subsection (2) (as it read in its application to taxation years that began before 2003)
in respect of the trust if the entity had received before 2003 amounts described under
paragraph (2)(a) or (b) in respect of the trust (as those paragraphs read in their application
to taxation years that began before 2003)

(i) has, to the extent of the entity’s recovery limit for the year, jointly and severally, or
solidarily, with the trust and with each other such entity, the rights and obligations of
the trust in respect of the taxation years, of the trust, that began before 2003 under
Divisions I and J, and

(ii) is, to the extent of the entity’s recovery limit for the year, subject to Part XV in
respect of those rights and obligations.

(4) Paragraph (3)(a) does not apply to deem a trust to be resident in Canada for the pur-

poses of

9% <c

(a) the definitions “arm’s length transfer”, “exempt foreign trust” and “exempt taxpay-
er” in subsection (1);

(b) paragraph (14)(b), subsections 70(6) and 73(1), the definition “Canadian partner-
ship” in subsection 102(1), paragraph 107.4(1)(c) and paragraph (a) of the definition
“mutual fund trust” in subsection 132(6);

(c) determining the liability of a person (other than the trust) that would arise under section
215;

(d) determining whether, in applying subsection 128.1(1), the trust becomes resident in
Canada at a particular time;
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(e) determining whether, in applying subsection 128.1(4), the trust ceases to be resident
in Canada at a particular time;

‘ (f) subparagraph (f)(i) of the definition “disposition” in subsection 248(1);

(g) determining whether subsection 107(5) applies to a distribution on or after AN-
NOUNCEMENT DATE of property to the trust; and

(h) determining whether subsection 75(2) applies to deem an amount to be an income,
loss, taxable capital gain or allowable capital loss of the trust.

(5) A trustis deemed to cease to be resident in Canada at the earliest time at which there
is neither a resident contributor to the trust nor a resident beneficiary under the trust in a
period that would, if this Act were read without reference to subsection 128.1(4), be a taxation
year of the trust

(a) that immediately follows a taxation year of the trust throughout which it was resident
in Canada;

(b) at the beginning of which there was a resident contributor to the trust or a resident
beneficiary under the trust; and

‘ (c) at the end of which the trust is non-resident.

(6) Ifat any time a trust becomes or ceases to be an exempt foreign trust (otherwise than
because of becoming resident in Canada),

(a) its taxation year that would otherwise include that time is deemed to have ended
immediately before that time and a new taxation year of the trust is deemed to begin at
that time; and

(b) for the purpose of determining the trust’s fiscal period after that time, the trust is
deemed not to have established a fiscal period before that time.

(7) The maximum amount recoverable under the provisions referred to in paragraph
(3)(d) at any particular time from an entity in respect of a trust (other than an entity that is
deemed, by subsection (12) or (13), to be a contributor or a resident contributor to the trust)
and a particular taxation year of the trust is the entity’s recovery limit at the particular time
in respect of the trust and the particular year if

| (a) cither

(i) the entity is liable under a provision referred to in paragraph (3)(d) in respect of the
trust and the particular year solely because the entity was a resident beneficiary under
the trust at a specified time in respect of the trust in the particular year, or

(ii) at a specified time in respect of the trust in the particular year, the total of all
amounts each of which is the amount, at the time it was made, of a contribution to the
trust made before the specified time by the entity, or by another entity not dealing at
arm’s length with the entity, is not more than the greater of
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Recovery limit

(A) $10,000 and

(B) 10% of the total of all amounts each of which was the amount, at the time it was
made, of a contribution made to the trust before the specified time;

(b) except where the total determined in subparagraph (a)(ii) in respect of the entity and
all entities not dealing at arm’s length with it is $10,000 or less, the entity has filed on a
timely basis under section 233.2 all information returns required to be filed by it before
the particular time in respect of the trust (or on any later day that is acceptable to the
Minister); and

(c) itisreasonable to conclude that for each transaction or event that occurred before the
end of the particular year at the direction of, or with the acquiescence of, the entity

(i) none of the purposes of the transaction or event was to enable the entity to avoid or
minimize any liability under a provision referred to in paragraph (3)(d) in respect of
the trust, and

(i1) the transaction or event was not part of a series of transactions or events any of the
purposes of which was to enable the entity to avoid or minimize any liability under a
provision referred to in paragraph (3)(d) in respect of the trust.

(8) The recovery limit referred to in paragraph (3)(e) and subsection (7) at a particular
time of a particular entity in respect of a trust and a particular taxation year of the trust is the
amount, if any, by which the greater of

(a) the total of all amounts each of which is
(i) an amount received or receivable after 2000 and before the particular time

(A) by the particular entity on the disposition of all or part of the particular entity’s
interest as a beneficiary under the trust, or

(B) by another entity (that was, when the amount became receivable, a specified
party in respect of the particular entity) on the disposition of all or part of the specified
party’s interest as a beneficiary under the trust,

(i) an amount (other than an amount described in subparagraph (i)) made payable by
the trust after 2000 and before the particular time to

(A) theparticular entity because of the interest of the particular entity as a beneficiary
under the trust, or

(B) another entity (that was, when the amount became payable, a specified party in
respect of the particular entity) because of the interest of the specified party as a
beneficiary under the trust,

(iii) an amount (other than an amount described in subparagraph (i) or (ii)) that is the
fair market value of a benefit received or enjoyed, after 2000 and before the particular
time, from or under the trust by

(A) the particular entity, or
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(B) another entity that was, when the benefit was received or enjoyed, a specified
party in respect of the particular entity, or

(iv) the maximum amount that would be recoverable from the particular entity at the
end 0of 2002 under subsection (2) (as it read in its application to taxation years that began
before 2003) if the trust had tax payable under this Part at the end of 2002 and that tax
payable exceeded the total of the amounts described in respect of the entity under para-
graphs (2)(a) and (b) (as they read in their application to taxation years that began before
2003), except to the extent that the amount so recoverable is in respect of an amount
that is included in the particular entity’s recovery limit because of subparagraph (i) or
(ii), and

(b) the total of all amounts each of which is the amount, when made, of a contribution to
the trust before the particular time by the particular entity,

\exceeds the total of all amounts each of which is

(¢) anamount recovered before the particular time from the particular entity in connection
with a liability of the particular entity (in respect of the trust and the particular year or a
preceding taxation year of the trust) that arose because of the application of subsection
(3) (or the application of this section as it read in its application to taxation years that
began before 2003),

(d) an amount (other than an amount in respect of which this paragraph has applied in
respect of any other entity) recovered before the particular time from a specified party in
respect of the particular entity in connection with a liability of the particular entity (in
respect of the trust and the particular year or a preceding taxation year of the trust) that
arose because of the application of subsection (3) (or the application of this section as it
read in its application to taxation years that began before 2003), or

(e) the amount, if any, by which the particular entity’s tax payable under this Part for any
taxation year in which an amount described in any of subparagraphs (a)(i) to (iii) was
paid, became payable, was received, became receivable or was enjoyed by the particular
entity exceeds the amount that would have been the particular entity’s tax payable under
this Part for that taxation year if no such amount were paid, became payable, were received,
became receivable or were enjoyed by the particular entity in that taxation year.

(9) If a contribution is made at any time by an entity to a trust as a consequence of a
transaction that is, or as a consequence of a series of transactions or events that includes, the
transfer at that time to the trust of a specified property, the amount of the contribution at that
time is deemed, for the purposes of clause (2)(u)(ii)(C), subparagraph (7)(a)(ii) and subsec-
tion (8), to be the greater of

(a) the amount, determined without reference to this subsection, of the contribution at
that time, and

(b) the amount that is the greatest fair market value of the specified property, or property
substituted for it, in the period that
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(i) begins immediately after that time, and
(i1) ends at the end of the third calendar year that ends after that time.

(10) In applying this section at each specified time, in respect of a taxation year of a trust,

that is before the particular time at which a contributor to the trust becomes resident in Canada
within 60 months after making a contribution to the trust, the contribution is deemed to have
been made at a time other than a non-resident time of the contributor if

(a) in applying the definition “non-resident time” in subsection (1) as of each of those
specified times, the contribution was made at a non-resident time of the contributor; and

(b) in applying the definition “non-resident time” in subsection (1) immediately after the
particular time, the contribution is made at a time other than a non-resident time of the
contributor.

(11) Subsections (12) and (13) apply to a trust or an entity in respect of a trust if

(a) at any time property of a trust (referred to in this subsection and subsections (12) and
(13) as the “original trust”) is transferred or loaned, directly or indirectly, in any manner,
to another trust (referred to in this subsection and subsections (12) and (13) as the “trans-
feree trust™);

(b) the original trust

(1) is deemed to be resident in Canada immediately before that time because of para-
graph (3)(a),

(i) would be deemed to be resident in Canada immediately before that time because
of paragraph (3)(«) if this section were read without reference to paragraph (a) of the

definition “connected contributor” in subsection (1) and paragraph (a) of the definition
“resident contributor” in that subsection,

(iii) was deemed to be resident in Canada immediately before that time because of

subsection (1) as it read in its application to taxation years that began before 2003, or

(iv) would have been deemed to be resident in Canada immediately before that time
because of subsection (1) as it read in its application to taxation years that began before
2003 if that subsection were read in that application without reference to subclause
(b)(1)(A)(IIT) of that subsection; and

(c) it is reasonable to conclude that one of the reasons the transfer or loan is made is to
avoid or minimize a liability under this Part that arose, or that would otherwise have arisen,
because of the application of subsection (3) (or the application of this section as it read in
its application to taxation years that began before 2003).

(12) The original trust described in subsection (11) (including a trust that has ceased to
exist) is deemed to be, at and after the time of the transfer or loan referred to in that subsection,
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aresident contributor to the transferee trust for the purpose of applying this section in respect
of the transferee trust.

(13) An entity (including any entity that has ceased to exist) that is, at the time of the
transfer or loan referred to in subsection (11), a contributor to the original trust, is deemed
to be at and after that time

‘ (a) a contributor to the transferee trust; and

(b) a connected contributor to the transferee trust, if at that time the entity is a connected
contributor to the original trust.

(14) A particular property that is, or will be, at any time held, loaned or transferred, as
the case may be, by an entity is not restricted property held, loaned or transferred, as the case
may be, at that time by the entity if

(a) the particular property is a share of a specified class (as defined by subsection
256(1.1)) of the shares of the capital stock of a corporation and

(i) the particular property was acquired, as part of a transaction or series of transactions
or events, from the corporation in exchange for, or as consideration for, property that
is money only, and

(ii) no other property (other than property that is identical to the particular property)
was acquired by any entity as part of that transaction or series of transactions or events;
or

(b) the particular property is identified in prescribed form, containing prescribed infor-
mation, filed, by or on behalf of the entity, with the Minister on or before the entity’s
filing-due date (or another date that is acceptable to the Minister) for the entity’s taxation
year that includes that time, and

(i) the particular property (and property, if any, for which the particular property is, or
is to be, substituted property) was not, and will not be, at any time acquired, held, loaned
or transferred by the entity (or any entity with whom the entity does not at any time
deal at arm’s length) in whole or in part for the purpose of permitting any change in the
value of the property of a corporation (that is, at any time, a closely-held corporation)
to accrue directly or indirectly in any manner whatever to the value of property held by
a non-resident trust, and

(i1) the Minister is satisfied that the particular property (and property, if any, for which
it is, or is to be, substituted) is described by subparagraph (i).

(15) In determining whether an entity and another entity are related to each other or deal
at arm's length with each other, a person referred to in section 251 includes an entity.

(16) In applying this section,
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(a) if it can reasonably be considered that one of the main reasons that an entity is at any
time a shareholder of a corporation is to cause the condition in paragraph () of the defi-
nition “closely-held corporation” in subsection (1) to be satisfied in respect of the
corporation, the condition is deemed not to have been satisfied at that time in respect of
the corporation;

(b) ifit can reasonably be considered that one of the main reasons that an entity holds at
any time an interest in a trust is to cause the condition in subclause (#)(i)(A)(I) of the
definition “exempt foreign trust” in subsection (1) to be satisfied in respect of the trust,
the condition is deemed not to have been satisfied at that time in respect of the trust; and

(c¢) if it can reasonably be considered that one of the main reasons that a person holds at
any time a property is to cause the condition in paragraph (c) of the definition “excluded
property ” in subsection (1) to be satisfied in respect of the property or an identical property
held by any person, the condition is deemed not to have been satisfied at that time in
respect of the property or the identical property.

(2) Subsection (1) applies to trust taxation years that begin after 2002, except that

(a) it also applies to taxation years that begin in 2001 and 2002 of a trust if the trust
was created in 2001 and elects, in writing, to have section 94 of the Act, as enacted
by subsection (1), apply to those taxation years by filing the election with the Minister
of National Revenue on or before the trust’s filing-due date for the trust’s taxation
year in which this Act is assented to;

(b) italso applies to taxation years that begin in 2002 of a trust if the trust was created
in 2002 and elects, in writing, to have section 94 of the Act, as enacted by subsection
(1), apply to those taxation years by filing the election with the Minister of National
Revenue on or before the trust’s filing-due date for the trust’s taxation year in which
this Act is assented to;

(C) any election or form referred to in section 94 of the Act, as enacted by subsection
(1), that would otherwise be required to be filed before 120 days after the day on
which this Actis assented to is deemed to have been filed with the Minister of National
Revenue on a timely basis if it is filed with the Minister of National Revenue within
365 days after the day on which this Act is assented to;

(d) the expression “if the entity is an individual and the trust arose on and as a
consequence of the death of the individual, 18 months before the contribution time”
in the definition “non-resident time” in subsection 94(1) of the Act, as enacted by
subsection (1), is, in respect of contributions made before June 23, 2000, to be read
as the expression “if the contribution time is before June 23, 2000, 18 months before
the end of the trust’s taxation year that includes the contribution time”;

(e) if a trust elects, by notifying the Minister of National Revenue in writing on or
before its filing-due date for its taxation year that includes the day on which this Act
is assented to, that this paragraph apply, in applying section 94 of the Act, as enacted
by subsection (1), in respect of the trust the definition “arm’s length transfer” in
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subsection 94(1) of the Act, as enacted by subsection (1), does not include a loan or
other transfer of property that is identified in the election and that is made in a
taxation year that begins before 2003;

() if a trust ceased to exist before October 31, 2003, the definition “specified time”
in subsection 94(1) of the Act, as enacted by subsection (1), is to be read in respect
of the trust without reference to paragraph (b) of that definition;

(9) unless a trust elects, by notifying the Minister of National Revenue in writing on
or before its filing-due date for its taxation year that includes the day on which this
Act is assented to, that this paragraph not apply, paragraphs (a) and (b) of the def-
inition “closely-held corporation” in subsection 94(1) of the Act, as enacted by
subsection (1), are, in respect of the trust for its taxation years that begin on or before
ANNOUNCEMENT DATE, to be read as follows:

(a) there are one or more classes of shares of its capital stock that are not a specified class
within the meaning assigned by subsection 256(1.1); and

(b) it is reasonable conclude that at that time

(i) the shares of those classes (other than such a specified class) are held by at least
150 entities each of whom holds shares that have a total fair market value of at least
$500, and

(ii) the total number of issued and outstanding shares of a class (other than such a
specified class) held by a particular entity or by any other entity with whom the par-
ticular entity does not deal at arm’s length is not more than 10% of the total number of
the issued and outstanding shares of that class.

(h) if a trust elects, by notifying the Minister of National Revenue in writing on or
before its filing-due date for its taxation year that includes the day on which this Act
is assented to, that this paragraph apply, paragraph (f) of the definition “eligible
trust” in subsection 94(1) of the Act, as enacted by subsection (1), is, in respect of the
trust for its taxation years that begin on or before ANNOUNCEMENT DATE, to be
read as follows:

() that at or before that time was a personal trust; or

(i) subparagraph (b)(i) of the definition “exempt foreign trust” in subsection 94(1)
of the Act, as enacted by subsection (1), is, for taxation years that begin on or before
ANNOUNCEMENT DATE, to be read as follows:

(1) the trust was created after the breakdown of a marriage or common-law partnership
of two particular individuals to provide for the maintenance of a beneficiary under the
trust who is a child of one of those particular individuals (which beneficiary is referred
to in this paragraph as a “child beneficiary”),

(j) unless a trust elects, by notifying the Minister of National Revenue in writing on
or before its filing-due date for its taxation year that includes the day on which this
Act is assented to, that this paragraph not apply, paragraphs (f) and (Q) of the defi-
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nition “exempt foreign trust” in subsection 94(1) of the Act, as enacted by subsection
(1), are, in respect of the trust for its taxation years that begin on or before AN-
NOUNCEMENT DATE, to be read as follows:

(/) anon-resident trust, if throughout the trust’s taxation year that includes the particular
time
(i) the trust is a trust governed by an employee benefit plan or is a trust (referred to in

this paragraph as the “specified trust™) described in paragraph (a./) of the definition
“trust” in subsection 108(1),

(i1) the plan or the specified trust is maintained primarily for the benefit of non-resident
individuals,

(iii) the trust holds no restricted property, and
(iv) the plan or the specified trust provides no benefits, other than benefits in respect of

(A) services rendered to an employer by an employee of the employer, which em-
ployee was non-resident throughout the period during which the services were
rendered,

(B) services rendered to an employer by an employee of the employer, other than
services that were primarily

(D) rendered in Canada,

(IT) rendered in connection with a business carried on by the employer in Canada,
or

(III) a combination of services described in subclauses (I) and (II),

(C) servicesrendered to an employer by an employee, of the employer, in a particular
calendar month where

(I) the employee was resident in Canada throughout no more than 60 of the 72
calendar months ending with the particular month, and

(II) the employee became a member of, or a beneficiary under, the plan or the
specified trust (or a similar plan or specified trust for which the plan or the specified
trust was substituted) before the end of the calendar month following the month
in which the employee became resident in Canada, or

(D) any combination of services described by clauses (A) to (C);

(g) anon-resident trust that, throughout the particular period that began at the time it was
created and ends at the particular time,

(1) has been operated exclusively for the purpose of administering or providing super-
annuation, pension, retirement or employee benefits,

(ii) has
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(A) been maintained for the benefit of persons all or substantially all of whom are
non-resident individuals, or

(B) been maintained for the benefit of persons
(D) the majority of whom are non-resident individuals, and

(IT) all or substantially all of whom are employed by one corporation or by two
or more corporations each of which is related to each other, and

(iii) has
(A) been resident in a country (other than Canada) the laws of which impose an
income or profits tax, and been exempt, under the laws of that country, from the

payment of income tax and profits tax to the government of that country in recogni-
tion of the purposes for which the trust is operated, or

(B) held cash or shares of the capital stock of one or more corporations referred to
in subclause (i1)(B)(II) the value of which at any time in the particular period repre-
sents all or substantially all of the value of its property at that time, held no restricted
property, and been governed by terms that provide, in respect of each individual who
is abeneficiary under the trust and was resident in Canada at any time while employed
by one of those corporations, for a transfer of property to be made by the trust to the
individual in satisfaction of a right (other than a right under an arrangement to which
subsection 7(2) or (6) applies) of the individual as a beneficiary under the trust only
on or after the satisfaction of the conditions, if any, attached to that right;

(k) the portion of subparagraph (b)(iii) of the definition “restricted property” in
subsection 94(1) of the Act before clause (A), as enacted by subsection (1), is, for
taxation years that begin on or before ANNOUNCEMENT DATE, to be read as
follows:

(iii) the amount of any payment (under a right to receive, in any manner whatever and
from any entity, amounts in respect of the indebtedness), or the value of such a right,
is, directly or indirectly, determined primarily by one or more of the following criteria
in respect of one or more properties of the other entity (or an entity with which the other
entity does not deal at arm’s length):

(I) if a trust elects, by notifying the Minister of National Revenue in writing on or
before its filing-due date for its taxation year that includes the day on which this Act
is assented to, that this paragraph apply, in applying section 94 of the Act, as enacted
by subsection (1), in respect of the trust the definition “specified fixed interest” in
subsection 94(1) of the Act, as enacted by subsection (1), is, for its taxation years that
begin on or before ANNOUNCEMENT DATE, to be read as follows:

“specified fixed interest”, at any time of an entity in a trust, means a capital interest of the
entity in the trust if

(a) the interest includes, at that time, a right of the entity as a beneficiary under the trust
to receive, at or after that time and directly from the trust, income or capital of the trust;
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(b) the interest was acquired, at or before that time, from the trust by any entity, in cir-
cumstances that are described by subparagraph (2)(g)(ii);

(c) no right of the entity as a beneficiary under the trust to income or capital of the trust
may cease to be a right of the entity (or the entity’s legal representatives) otherwise than
because of

(i) a gift of that interest made by the entity, or

(i1) a transaction or event under which the entity (or the entity’s legal representatives)
is entitled to receive an amount equal to the fair market value, immediately before that
cessation, of the right; and

(d) the trust was not at any time at or before that time a personal trust.

(m) subparagraph 94(3)(a)(x), of the Act, as enacted by subsection (1), does not apply
in determining on or before ANNOUNCEMENT DATE whether a foreign affiliate
is a controlled foreign affiliate of a taxpayer;

(n) paragraph 94(4)(b) of the Act, as enacted by subsection (1), is

(i) subject to subparagraph (ii), for taxation years that begin on or before AN-
NOUNCEMENT DATE, to be read without reference to “the definition “Cana-
dian partnership” in subsection 102(1),”, and

(ii) to be read as follows in its application to a transfer, by a trust, that occurred
before February 28, 2004:

(b) subsections 70(6) and 73(1), paragraph 107.4(1)(c) other than subparagraph (i) of it
and paragraph (@) of the definition “mutual fund trust” in subsection 132(6);

(0) paragraph 94(4)(f) of the Act, as enacted by subsection (1), is in its application
to a transfer by a trust that occurred before February 28, 2004 to be read as follows:

(f) determining the residency of the transferee in applying subparagraph (f)(ii) of the
definition “disposition” in subsection 248(1);

(p) if a trust was for its last taxation year that began before 2003 deemed by para-
graph 94(1)(c) of the Act (as it read in its application to that taxation year) to be
resident in Canada, paragraphs 94(4)(e) and (f) of the Act, as enacted by subsection
(1), do not apply to the trust for the period that starts immediately before the end of
that last taxation year and that ends immediately after the beginning of its first tax-
ation year that begins after 2002, unless during that period a change in the trustees
of the trust occurred;

(q) if subsection (1) applies to a trust for its taxation years that begin in 2001 or in
2002,

(i) paragraph 94(3)(e) of the Act, as enacted by subsection (1), subparagraph
94(8)(a)(iv) of the Act, as enacted by subsection (1), and subparagraphs
94(11)(b)(iii) and (iv) of the Act, as enacted by subsection (1), do not apply to the
trust, and
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(ii) paragraphs 94(8)(c) and (d) of the Act, as enacted by subsection (1), and para-
graph 94(11)(C) of the Act, as enacted by subsection (1), in their application to the
trust are to be read without reference to the expression “(or the application of this
section as it read in its application to taxation years that began before 2003)”; and

(r) if a trust elects, by notifying the Minister of National Revenue in writing on or
before its filing-due date for its taxation year that includes the day on which this Act
is assented to, that this paragraph apply, paragraph (h) of the definition “exempt
foreign trust” in subsection 94(1) of the Act, as enacted by subsection (1), is, in respect
of the trust for its taxation years that begin on or before ANNOUNCEMENT DATE,
to be read as follows:

(h) anon-resident trust that is, at the particular time, an eligible trust

(1) under which the interest of each beneficiary (in this subparagraph, determined
without reference to subsection 248(25)) is, at all times that the interest exists during
the trust's taxation year that includes the particular time, a specified fixed interest of
the beneficiary in the trust, if at the particular time

(A) there are at least 150 beneficiaries each of whom holds a specified fixed interest
in the trust with a fair market value of at least $500, and

(B) where in respect of a class of interests as a beneficiary under the trust, the total
fair market value of interests of that class held by a resident contributor or by any
other entity with whom the resident contributor does not deal at arm's length is more
than 10% of the total fair market value of interests of that class, it is reasonable to
conclude (determined by reference to all the circumstances including the terms of
the trust, an intention, the laws of a country or the existence of an agreement, a
memorandum, a letter of wishes or any other arrangement) that that resident con-
tributor is a specified contributor to the trust, or

(i1) under which the interest of each beneficiary under the trust is, at all times that the
interest exists during the trust's taxation year that includes the particular time, a specified
fixed interest of the beneficiary in the trust, if in respect of the trust

(A) aprescribed form and a copy of the terms of the trust that apply at the particular
time have been filed with the Minister by or on behalf of the trust on or before its
filing due date for its taxation year that includes the particular time (or a later date
that is acceptable to the Minister), and

(B) it is reasonable to conclude (determined by reference to all the circumstances
including the terms of the trust, an intention, the laws of a country or the existence
of an agreement, a memorandum, a letter of wishes or any other arrangement) that
each resident contributor (other than an indirect contributor) to the trust at the par-
ticular time is a specified contributor to the trust at the particular time; or

18. (1) Section 94.1 of the Act is replaced by the following:
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Foreign Investment Entities — Imputed Income

94.1 (1) The following definitions apply in this section and sections 94.2 to 94.4.

“arm’s length interest”, at any time in respect of a taxpayer, means a particular participating
interest, of the taxpayer, in a non-resident entity, if the following conditions are met:

(a) it is reasonable to conclude that there are at least 150 persons each of which holds at
that time participating interests in the non-resident entity that, at that time,

(i) are identical to the particular participating interest, and
(ii) have a total fair market value of at least $500;

(b) the total of all amounts each of which is the fair market value, at that time, of the
particular participating interest (or of a participating interest in the non-resident entity that
is identical to the particular participating interest and that is held, at that time, by the
taxpayer or an entity or individual with whom the taxpayer does not deal at arm’s length)
does not exceed 10% of the total of all amounts each of which is the fair market value, at
that time, of a participating interest in the non-resident entity that is held, at that time, by
any entity or individual and that is identical to the particular participating interest; and

(c) it is reasonable to conclude that participating interests in the non-resident entity that
are identical to the particular participating interest

(i) can normally be acquired by and sold by members of the public in the open market,
or

(i1) can be acquired from and sold to the non-resident entity by members of the public.

“beneficiary” has, except for the purpose of paragraph 94.2(11)(f), the meaning assigned by
subsection 94(1).

“carrying value”, at any time of property of a particular entity in respect of a taxpayer, means

(a) the fair market value at that time of the property, if

(i) the particular entity is an entity (referred to in this subparagraph as the “first entity”)
in which the taxpayer holds at that time a participating interest or is another entity in
which the first entity holds at that time a direct or indirect interest,

(i1) the taxpayer elects, by notifying the Minister in writing in the taxpayer’s return of
income for the taxpayer’s taxation year that includes that time to have this paragraph
apply to all of the particular entity’s property, and

(iii) the property is valued for the purpose of the particular entity’s financial statements
as of that time; and
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(b) in any other case, the amount at which the property is valued for the purpose of the
particular entity’s financial statements as of that time.

“designated cost”, to a taxpayer at any time of a participating interest held, at that time, by
the taxpayer in a non-resident entity, is the amount determined by the formula

| A+B+C+D+E+F-G
\where

A is the cost amount to the taxpayer of the participating interest at that time (determined
without reference to subsection 47(1), paragraphs 53(1)(m) and (¢) and 53(2)(g) and
(g.1) and section 143.2);

B is an amount included in respect of the participating interest because of this section in
computing the taxpayer’s income for a taxation year that ends after 2002 and before that
time;

C is, if the participating interest was an offshore investment fund property (as defined in
subsection 94.1(1) as it read in its application to taxation years that began before 2003)
of the taxpayer at the end of the taxpayer’s last taxation year that began before 2003, the
total of all amounts each of which is the amount determined, in respect of the offshore
investment fund property for that last taxation year, for B, C or D is the definition “des-
ignated cost” in subsection 94.1(2) as it read in its application to that last taxation year;

D s, if the participating interest was acquired by the taxpayer before 2003, and was not an
offshore investment fund property (as defined in subsection 94.1(1) as it read in its ap-
plication to taxation years that began before 2003) of the taxpayer at the end of the
taxpayer’s last taxation year that began before 2003, the amount, if any, by which the
fair market value of the participating interest at the end of that last taxation year exceeds
the cost amount to the taxpayer of the participating interest at the end of that last taxation
year;

E is, if one or more particular amounts has been made available by a person to another
person after the last 2002 taxation year of the non-resident entity and before that time
(whether by way of gift, loan, payment for a share, transfer of property at less than its
fair market value or otherwise) in circumstances in which it can reasonably be concluded
that one of the main reasons for making the particular amount available to the other
person was to increase the value of the participating interest, the total of all amounts each
of which is the amount, if any, by which each particular amount exceeds any increase in
the cost amount to the taxpayer of the participating interest because of that particular
amount;

F is, if the participating interest is acquired by the taxpayer after 2002, the amount, if any,
by which the fair market value of the participating interest at the time it was so acquired
exceeds the cost amount to the taxpayer of the participating interest at the time it was so
acquired; and
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G s, if the participating interest was last acquired by the taxpayer before 2003, and was
not an offshore investment fund property (as defined in subsection 94.1(1) as it read in
its application to taxation years that began before 2003) of the taxpayer at the end of the
taxpayer’s last taxation year that began before 2003, the amount, if any, by which the
cost amount to the taxpayer of the participating interest at the end of that last taxation
year exceeds the fair market value of the participating interest at the end of that last
taxation year.

“entity” includes an association, a corporation, a fund, a joint venture, an organization, a
partnership, a syndicate and a trust, but does not include a natural person.

“exempt business”, of an entity at any time, means a business — other than a business carried
on by the entity principally with entities or individuals with whom the entity does not deal
at arm’s length, a business carried on by a trust that is an exempt foreign trust because of
paragraph (f) or (%) of the definition “exempt foreign trust” in subsection 94(1), and a busi-
ness carried on by the entity as a member, of a partnership, that is not a qualifying member
of the partnership, or that would not be such a qualifying member if the entity were a person
— that is carried on by the entity at that time and that, throughout the period (in its taxation
year that includes that time) during which the business was carried on by the entity, is

(a) carried on by the entity as a foreign bank, a trust company, a credit union, an insurance
corporation or, if the entity is controlled by a taxpayer resident in Canada that is described
in subparagraph 95(2.1)(a)(i), a trader or dealer in securities or commodities, the activities
of which business are regulated under

(1) the laws of

(A) in the case of each country in which the business is carried on through a per-
manent establishment, as defined by regulation, that country, or a political subdivi-
sion of that country, and

(B) the country, or the political subdivision of a country, under whose laws the entity
is governed, and any of exists, was (unless the entity was continued in any jurisdic-
tion) formed or organized, or was last continued,

(ii) the laws of the country, or of a political subdivision of the country, in which country
the business is principally carried on, or

(iii) the laws (referred to in clause (B) as the “regulating laws”) of a country that is a
member of the European Union, or a political subdivision of that country, under whose
laws another corporation is governed, and any of exists, was (unless the other corpo-
ration was continued in any jurisdiction) formed or organized, or was last continued, if

(A) the entity is a corporation that is related to the other corporation, and

(B) the business is principally carried on in a country, that is a member of the Eu-
ropean Union, the laws of which, or the laws of a political subdivision of which,
recognize the regulating laws; or

(b) abusiness the principal purpose of which is to derive income from
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(1) the development and exploitation of Canadian resource property, of foreign re-
source property, of timber resource property or of any combination of them,

(ii) the leasing or licensing of property that the entity or another entity related to the
entity manufactured, produced, developed or purchased and developed,

(iii) the leasing of machinery or equipment that is owned by the entity and that is used
by the lessee principally for the purpose of manufacturing or processing goods,

(iv) the sale of real or immovable property developed by the entity, an entity related
to the entity, or a partnership of which the entity or the related entity is a qualifying
member (or would be a qualifying member if the entity were a person),

(v) therental of real or immovable property held by the entity or a partnership of which
the entity is a qualifying member (or would be a qualifying member if the entity were
aperson), if the management, maintenance, and other services in respect of the property
are provided primarily by the employees of

(A) the entity,
(B) a corporation related to the entity,
(C) the partnership,

(D) aqualifying member (or an entity that would be a qualifying member if the entity
were a person) of the partnership, or

(E) any combination of employers described in clauses (A) to (D), or

(vi) a combination of businesses described in subparagraphs (iv) and (v).

“exempt interest”, of a taxpayer in a non-resident entity at any time, means a participating
interest of the taxpayer, in the non-resident entity, if

(a) the non-resident entity is throughout the period, in the non-resident entity’s taxation
year that includes that time, during which the taxpayer held the participating interest,

(i) a controlled foreign affiliate of the taxpayer,

(ii) aqualifying entity that is a foreign affiliate (other than a controlled foreign affiliate)
of the taxpayer in respect of which the taxpayer has a qualifying interest (within the
meaning assigned by paragraph 95(2)(m)), or

(iii) a partnership;

(b) the taxpayer is, throughout its taxation year that includes that time, a financial insti-
tution (within the meaning assigned by subsection 142.2(1)) and the participating interest
1s, at that time,

(i) amark-to-market property (within the meaning assigned by subsection 142.2(1)), or
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(i1) aproperty described in an inventory of a business of the taxpayer, which inventory
is valued, in computing the taxpayer’s income for that taxation year from the business,
in accordance with section 1801 of the Income Tax Regulations;

(c¢) the participating interest is throughout the period, in the non-resident entity’s taxation
year that includes that time, during which the taxpayer held the participating interest, a
right
(i) under an agreement referred to in subsection 7(1), to acquire a share of the capital
stock of the non-resident entity,

(i) granted by the non-resident entity, or another entity with which the non-resident
entity does not deal at arm’s length, and

(iii) acquired by the taxpayer, at a time when the taxpayer dealt at arm’s length with
the entity that granted the right, solely because the taxpayer was an employee of an
entity referred to in subparagraph (ii);

| (d) both

(i) the non-resident entity is throughout the period, in the non-resident entity’s taxation
year that includes that time, during which the taxpayer held the participating interest,
an entity (other than a trust that is an exempt foreign trust because of paragraph (f) or
(h) of the definition “exempt foreign trust” in subsection 94(1)) all or substantially all
of the carrying value of the property of which is attributable to the carrying value of
properties that are shares of the capital stock of a corporation (that is not a foreign
investment entity) that employs the taxpayer or that is related to another corporation
that employs the taxpayer, and

(i) an amount that is all or substantially all of the non-resident entity’s payable net
accounting income for its taxation year that includes that time becomes payable by it
to its interest holders in that taxation year, or within 120 days after the end of that
taxation year, and the taxpayer’s share of that amount is included in computing the
taxpayer’s income for the taxpayer’s taxation year that includes the time at which it
became payable;

(e) itisreasonable to conclude that the taxpayer has, at that time, no tax avoidance motive
in respect of the participating interest, and

(i) throughout the period, in the non-resident entity’s taxation year that includes that
time, during which the taxpayer held the participating interest,

‘ (A) the participating interest is an arm’s length interest of the taxpayer,

(B) the non-resident entity is resident in a country in which there is a prescribed
stock exchange, and

(C) participating interests, in the non-resident entity, that are identical to the partic-
ipating interest are listed on a prescribed stock exchange, or

| (ii) both
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(A) throughout that period the non-resident entity
(D is governed by the laws of

1. a country (other than a prescribed country) with which Canada has entered
into a tax treaty, or

2. apolitical subdivision of a country described by sub-subclause 1,

(IT) exists, was (unless the entity was continued in any jurisdiction) formed or
organized, or was last continued, under those laws, and

(IIT) while it is governed by the laws of a country, or of a political subdivision of
a country, is under the tax treaty with that country resident in that country, and

(B) either

(D) throughout that period the participating interest is an arm’s length interest of
the taxpayer, or

(IT) throughout that period the non-resident entity is, under the tax treaty with the
United States of America, resident in the United States of America, and throughout
the period, in the taxpayer’s taxation year that includes that time, during which
the taxpayer is resident in Canada, the taxpayer is a citizen of the United States of
America and is liable for and subject to income tax in the United States of America
for that taxation year because of that citizenship; or

() throughout the period, in the non-resident entity’s taxation year that includes that time,
during which the taxpayer held the participating interest,

(i) the participating interest is a share of the capital stock of a corporation resident in
Canada,

(i1) the participating interest would not be a participating interest, in the non-resident
entity, if the definition “participating interest” were read without reference to paragraph
(d) of that definition, and

(iii) the participating interest is convertible into, exchangeable for, or a right to acquire
only property that, if the conversion, exchange or right were exercised by the taxpayer
at that time, would be a share, of the capital stock of a non-resident corporation, that is
at that time an exempt interest (determined without reference to this paragraph) of the
taxpayer.

“exempt property”, of a particular entity at any time, means, in determining whether a par-
ticular taxpayer’s interest in the particular entity is a participating interest in a foreign
investment entity,

(a) a property, of the particular entity, that is at that time used or held principally in a
business (other than a business that is at that time an investment business carried on by
the particular entity or by another entity related, otherwise than by reason of a right referred
to in paragraph 251(5)(b), to the particular entity) carried on by the particular entity or
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another entity related (otherwise than by reason of a right referred to in paragraph
251(5)(b)) to the particular entity;

(b) indebtedness owing by another entity (referred to in this paragraph as the “indebted
entity”), if

(i) each of the particular entity and the indebted entity is, at that time,

(A) a foreign affiliate
(D of the particular taxpayer, and

(I) in respect of which the particular taxpayer has a qualifying interest (within
the meaning assigned by paragraph 95(2)(m)), or

(B) a foreign affiliate

(D) of another entity that is resident in Canada and of which the particular taxpayer
is a controlled foreign affiliate, and

(IT) inrespect of which the other entity referred to in subclause (I) has a qualifying
interest (within the meaning assigned by paragraph 95(2)(m)), and

(i1) the indebtedness would be excluded property (within the meaning of the definition
“excluded property” in subsection 95(1)) of the particular entity, if

(A) the taxpayer referred to in that definition were the particular taxpayer and the
foreign affiliate of the taxpayer referred to in that definition were the particular entity,
or

(B) the taxpayer referred to in that definition were the other entity described in sub-
clause (1)(B)(I) and the foreign affiliate of the taxpayer referred to in that definition
were the particular entity; and

‘ (¢) aparticular property, if

(i) the particular property (or other property for which the particular property is sub-
stituted) was acquired by the particular entity at any time within the 36-month period
that ends at the particular time (or within any longer period that ends at the particular
time that the Minister considers reasonable if the particular entity applies, in writing,
to the Minister within 36 months after the property was acquired by the particular entity)
because the particular entity

(A) issued a debt or a participating interest in the particular entity,

(B) disposed of property used principally in a business, other than an investment
business, carried on by the particular entity or an entity related (otherwise than by
reason of a right referred to in paragraph 251(5)(b)) to the particular entity,

(C) disposed of a participating interest in another entity all or substantially all of the
fair market value of the property of which is attributable to property used principally
in a business, other than an investment business, carried on by the other entity or an
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entity related (otherwise than by reason of a right referred to in paragraph
251(5)(b)) to the other entity, or

(D) accumulated income of the particular entity derived from a business, other than
an investment business, carried on by the particular entity or an entity related (oth-
erwise than by reason of a right referred to in paragraph 251(5)(b)) to the particular
entity, and

(i1) the issuance, disposition or accumulation referred to in subparagraph (i) was made
or amassed for the purpose of

(A) acquiring property to be used principally in, or making expenditures for the
purpose of earning income from, a business, other than an investment business, car-
ried on by the particular entity or an entity related (otherwise than by reason of a
right referred to in paragraph 251(5)(b)) to the particular entity, or

(B) acquiring a participating interest that is a significant interest in another entity all
or substantially all of the fair market value of the property of which is attributable to
property used principally in a business, other than an investment business, carried
on by the other entity.

“exempt taxpayer”, for a taxation year of the taxpayer, means

(a) aperson whose taxable income for a period that ends at the end of the taxation year
is exempt from tax under this Part because of subsection 149(1) (otherwise than because
of paragraph 149(1)(g.1), (¢) or (2));

(b) an eligible trust (in this paragraph, as defined in subsection 94(1)) that is resident in
Canada at the end of the taxation year and under which

(i) the only beneficiaries that may for any reason receive, at any time and directly from
the trust, any of the income or capital of the trust are persons that are qualifying investors
(as defined in subsection 94(1)) in respect of the trust, and

(ii) each such beneficiary at each time in the taxation year is a person whose taxable
income, for the period that includes all of those times in the taxation year, is exempt
from tax under this Part because of subsection 149(1) (otherwise than because of para-
graph 149(1)(g.1), (¢¥) or (z)); and
(¢) anindividual (other than a trust) who, before the end of the taxation year, was resident
in Canada for a period of, or periods the total of which is, not more than 60 months, but
not including an individual who, before the end of the taxation year, was never non-res-
ident;
“financial statements”, of a particular entity for a particular taxation year of the entity and
in respect of a taxpayer, means

‘ (a) the balance sheet and the statement of income of the particular entity, if
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(i) the particular entity is an entity (referred to in this subparagraph as the “first entity”)
in which the taxpayer holds, in the particular taxation year, a participating interest or
is another entity in which the first entity has, in the particular taxation year, a direct or
indirect interest,

(i1) the taxpayer elects (in the taxpayer’s return of income for the taxpayer’s taxation
year in which the particular taxation year ends) to have this paragraph apply in respect
of the particular entity and the participating interest, and

(iii) that balance sheet and statement of income would be prepared in accordance with
generally accepted accounting principles used in Canada for the particular year or in
accordance with generally accepted accounting principles that are substantially similar
to those used in Canada if those principles did not require consolidation; and

(b) in any other case, the balance sheet and statement of income of the particular entity,
if that balance sheet and statement of income are prepared for the particular taxation year
in accordance with generally accepted accounting principles used for the taxation year in
Canada or in accordance with generally accepted accounting principles that are substan-
tially similar to those used for the taxation year in Canada.

“foreign bank” has the meaning assigned by subsection 95(1).

“foreign investment entity”, at any time, means an entity that is, at that time, a non-resident
entity unless,

(a) at the end of its taxation year that includes that time, it is an exempt foreign trust (as
defined in subsection 94(1)) because of any of paragraphs (a) to (e¢) and (g) of that defi-
nition or because of paragraph (f) of that definition (read without reference to clause
(H(ii1)(B) of that definition);

(b) at the end of that taxation year, the carrying value of all of its investment property is
not greater than one-half of the carrying value of all of its property; or

(¢) throughout that taxation year, its principal undertaking was the carrying on of a busi-
ness that is not an investment business.

“investment business”, of an entity at any time, means a business (other than a business that
is at that time an exempt business) carried on by the entity (including, for greater certainty,
a business carried on by the entity as a member of a partnership) at that time, the principal
purpose of which is to derive income or profits described in any of the following paragraphs:

(a) income (including interest, dividends, rents, royalties or any similar return on invest-
ment or any substitute for such a return) from property;

(b) income from the insurance or reinsurance of risks;

(¢) income from the factoring of trade accounts receivable; or
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‘ (d) profits from the disposition of investment property.

“investment property”, of a particular entity at any time, includes property of the particular
entity that is at that time

(a) a share of the capital stock of a corporation,
(b) an interest as a member of a partnership,
(c) an interest as a beneficiary under a trust,

(d) an interest in any other entity,

(e) indebtedness,

(/) an annuity,

(g) a commodity (or commodity future) purchased or sold, directly or indirectly in any
manner whatever, on a commodities or commodities futures exchange,

‘ (h) real or immovable property,
‘ (i) a Canadian resource property or a foreign resource property,
‘ (j) currency,

(k) intellectual property within the meaning of article 2 of the Convention Establishing
the World Intellectual Property Organization done at Stockholm on July 14, 1967, as
amended from time to time,

‘ (/) a derivative financial product, or

(m) an interest, an option or a right in respect of property that is investment property
because of any of paragraphs (a) to (/),

\but does not include

(n) except for the purpose of applying the definition “investment business” in this sub-
section or the definition “tracking entity” in subsection 94.2(1), property that is at that
time exempt property of the particular entity,

(o) except for the purpose of applying the definition “qualifying entity”, property that is
at that time

(i) ashare of the capital stock of the particular entity,

(i1) a share of the capital stock of a corporation that is, throughout the period, in the
particular entity’s taxation year that includes that time, during which the particular
entity holds the share, a qualifying entity if the particular entity has at that time a sig-
nificant interest in that qualifying entity or that qualifying entity has at that time a
significant interest in the particular entity,

(iii) an interest in a partnership that is, throughout the period, in the particular entity’s
taxation year that includes that time, during which the particular entity is a member of
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the partnership, a qualifying entity if the particular entity has at that time a significant
interest in that qualifying entity or that qualifying entity has at that time a significant
interest in the particular entity, or

(iv) indebtedness owing by an entity that is, throughout the period, in the particular
entity’s taxation year that includes that time, during which the particular entity holds
the indebtedness, a qualifying entity if the particular entity has at that time a significant
interest in that qualifying entity or that qualifying entity has at that time a significant
interest in the particular entity,

(p) a commodity (referred to in this paragraph and paragraph (g) as an “exempt
commodity”) that is manufactured, produced, grown, extracted or processed by the par-
ticular entity or a person related (otherwise than because of a right referred to in paragraph
251(5)(b)) to the particular entity, and

(¢) a commodity future in respect of an exempt commodity.

“net accounting income”, of an entity for a taxation year of the entity, means its net income,
before income taxes and extraordinary items, for the year reported in its financial statements
for the year.

“non-resident entity”, at any time, means

(a) a corporation or trust that is non-resident at that time; and
(b) any entity (other than a corporation or trust) that at that time

(1) exists, was (unless the entity was continued in any jurisdiction) formed or organized,
or was last continued under the laws of a country or a political subdivision of a country
other than Canada, or

(i1) is governed under the laws of a country or a political subdivision of a country other
than Canada.

“participating interest”, of a particular entity or individual in a non-resident entity, means a
property that is

(a) if the non-resident entity is a corporation, a share of the capital stock of the corpora-
tion;
(b) if the non-resident entity is a trust, a specified interest in the trust;

(c¢) if the non-resident entity is not a corporation or trust, an interest in the non-resident
entity; and
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(d) under a contract, in equity or otherwise, either immediately or in the future and either
absolutely or contingently, convertible into, exchangeable for, or a right to acquire, di-
rectly or indirectly,

(i) a property described in any of paragraphs (a) to (¢), or

(i) a property (other than money) the fair market value of which is determined pri-
marily by reference to the fair market value of a property described in any of paragraphs
(a) to (¢).
“payable net accounting income”, of an entity for a taxation year of the entity, means its net
income, after income taxes and extraordinary items, for the year reported in its financial
statements for the year.

“qualifying entity”, in a period, means a particular entity that is a corporation or partnership
all or substantially all of the carrying value of the property of which is, throughout the period,
attributable to the carrying value of particular property that is, throughout the portion of the
period that the particular property is property of the particular entity,

(a) property other than investment property;

(b) investment property that is a participating interest in or debt issued by another entity
if, throughout the portion of the period that the participating interest or debt is property
of the particular entity,

(i) the principal undertaking of the other entity is the carrying on of a business that is
not an investment business, and

(i1) either
(A) the particular entity has a significant interest in the other entity, or
(B) the particular entity

(D) actively participates in or exercises significant influence over the governance
or the management of that other entity, directly or indirectly, by reason of'its status
as a holder of a significant number of participating interests in that other entity
(when compared to the number of participating interests held by each other holder
of interests in the corporation) or by reason of an agreement in writing between
the particular entity and one or more other holders of a significant number of
participating interests in that other entity, or

(IT) carries out a plan of action that it has established for the purpose of obtaining
its objective of actively participating in or exercising significant influence over
the governance or the management of that other entity, directly or indirectly, by
reason of its status as a holder of a significant number of participating interests in
that other entity (when compared to the number of participating interests held by
each other holder of interests in the particular entity) or by reason of an agreement
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in writing between the particular entity and one or more other holders of a signif-
icant number of participating interests in that other entity;

(¢) investment property in respect of which the particular entity establishes that the prop-
erty or proceeds from the disposition of the property is to be used by the particular entity
for the purpose of acquiring property described in paragraph (a) or (b); or

(d) investment property that is a particular property held by the particular entity if

(i) the particular property (or other property for which the particular property is sub-
stituted property) was last acquired by the particular entity within 36 months before the
end of the period (or within any greater number of months that the Minister considers
reasonable if the particular entity applies, in writing, to the Minister within the 36
months after the property was acquired by the particular entity),

(ii) the particular property was so acquired by the particular entity because it
(A) issued a debt, or a participating interest in it,
(B) disposed of property described in any of paragraphs (a) to (c), or
(C) accumulated its income, and

(iii) theissuance, disposition or accumulation referred to in subparagraph (ii) was made
or amassed for the purpose of acquiring property that, if owned by the particular entity,
would be property described in any of paragraphs (a) to (c).

“significant interest”, of a particular entity in another entity at any particular time, means

(a) if'the other entity is a corporation, a share of the capital stock of the corporation, if at
the particular time the particular entity or the particular entity together with entities related
(otherwise than by reason of a right referred to in paragraph 251(5)(b)) to the particular
entity holds shares of the capital stock of the corporation

(i) that would give the particular entity, or the particular entity together with those
related entities, 25% or more of the votes that could be cast under all circumstances at
an annual meeting of shareholders of the corporation if the meeting were held at the
particular time, and

(i1) that have a fair market value of 25% or more of the fair market value of all of the
issued and outstanding shares of the corporation;

(b) if the other entity is a partnership, an interest of the particular entity as a member of
the partnership, if at the particular time the particular entity, or the particular entity together
with entities related (otherwise than by reason of a right referred to in paragraph
251(5)(b)) to the particular entity, holds interests as a member of the partnership that have
a fair market value of 25% or more of the fair market value of all membership interests
in the partnership; and
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(c) if the other entity is a trust, an interest as a beneficiary under the trust, where at the
particular time

(i) the only beneficiaries that may for any reason receive, at any time and directly from
the trust, any of the income or capital of the trust are persons that are qualifying investors
(as defined in subsection 94(1)) in respect of the trust, and

(ii) the particular entity, or the particular entity together with entities related (otherwise
than by reason of a right referred to in paragraph 251(5)(b)) to the particular entity,
holds such interests under the trust that have a fair market value of 25% or more of the
fair market value of all the interests as beneficiaries under the trust.

“specified interest”, at any time of an entity or individual in a trust, means an interest of the
entity or individual as a beneficiary under the trust if

(a) the trust is at that time an exempt foreign trust because of paragraph (f) or (%) of the
definition “exempt foreign trust” in subsection 94(1); or

(b) the entity or individual may for any reason receive as a beneficiary under the trust, at
or after that time, any of the income or capital of the trust directly from the trust, unless

(1) the entity or individual would at that time be a successor beneficiary (as defined in
subsection 94(1)) under the trust if the reference in the definition “successor benefi-
ciary” in that subsection to a contributor did not include each contributor whose total
amount of contributions to the trust is 10% or less of the total of all amounts each of
which was the amount, at the time it was received by the trust, of a contribution made
to the trust, or

(i) every amount of income and capital of the trust that the entity or individual may
receive at or after that time depends on the exercise by any entity or individual of, or
the failure by any entity or individual to exercise, a discretionary power.

“specified party” in respect of a particular individual or particular entity, as the case may be,
means another individual or other entity that does not deal at arm’s length with the particular
individual or the particular entity, as the case may be.

“taxation year”, of a non-resident entity that is not a corporation or an individual, means

(a) in respect of a business or property of the non-resident entity for which the accounts
of the non-resident entity are ordinarily made up, the period that would be determined
under section 249.1 in respect of the non-resident entity if the non-resident entity were a
corporation; and

(b) in any other case, a calendar year.

(2) For the purposes of applying this section and sections 94.2 to 94.4 in respect of a
particular participating interest, in a particular non-resident entity, held by a taxpayer in a
particular taxation year of the taxpayer (and in respect of any other participating interests,
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in the particular non-resident entity, that are identical to the particular participating interest
and that are held by the taxpayer in the particular taxation year),

(a) in determining whether the particular non-resident entity is a foreign investment en-
tity, if the financial statements of an entity (referred to in this paragraph as the “first entity”)
for a taxation year (referred to in this paragraph as the “specified year”) of the first entity
reflect property, indebtedness, income or losses of another entity,

(1) thebusiness and non-business activities for the specified year carried on by the other
entity, the net accounting income for the specified year determined for the other entity
from those activities, and the property and indebtedness for the specified year owned
by or owed by, as the case may be, the other entity are deemed for the specified year
to be carried on by, determined for, owned by or owed by, as the case may be, the first
entity, and

(i) an exempt business of the other entity at any time in the specified year is, ifitis a
business the activities of which are deemed by subparagraph (i) to be carried on by the
first entity, deemed to be an exempt business of the first entity at that time in the spec-
ified year;

(b) generally accepted accounting principles used, for a taxation year, in the United States
of America or in countries that are members of the European Union are substantially
similar to those used in Canada in respect of that taxation year;

(c) in determining the designated cost to the taxpayer of the participating interest at any
time in the particular taxation year,

(i) ifthe particular participating interest is a specified interest in a trust that is an exempt
foreign trust (in this paragraph as defined by subsection 94(1)) because of paragraph
(f) of that definition, the cost at that time to the taxpayer of the particular participating
interest is deemed to be the greater of

(A) the cost, determined without reference to this paragraph, at that time to the tax-
payer of the particular participating interest, and

(B) the total of all amounts each of which is the fair market value, immediately
before it was acquired by the trust, of a property that is held by the trust at that time
and that may be reasonably be considered to be held for the purpose of satisfying the
rights (other than a right under an arrangement to which subsection 7(2) or (6) ap-
plies) of the taxpayer in respect of the particular participating interest, and

(i1) if the particular participating interest is an interest in a trust that is not an exempt
foreign trust, the designated cost to the taxpayer of the particular participating interest
is deemed to be the greater of

(A) the designated cost, determined without reference to this paragraph, at that time
to the taxpayer of the particular participating interest, and

(B) the total of all amounts each of which is
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(D the fair market value, at that time, of restricted property (in this subparagraph,
within the meaning of section 94) that is held at that time by the trust and that may
reasonably be considered to be held for the purpose of satisfying the rights
(whether immediate or future, whether absolute or contingent or whether condi-
tional on or subject to the exercise of any discretion by any entity) of the taxpayer
in respect of the particular participating interest, or

(I) the cost, at that time, to the trust of each property (other than restricted prop-
erty) that is held by the trust for the purpose of satisfying the rights (whether
immediate or future, whether absolute or contingent or whether conditional on or
subject to the exercise of any discretion by any entity) of the taxpayer in respect
of the particular participating interest;

(d) the reference in subsections (4) and 94.3(4) to “as income from property from a prop-
erty that is the participating interest” is to be read as a reference to “as income from
property from a property that is a source outside Canada that is the participating interest”,
if the taxpayer is a trust and the portion of the net accounting income of the particular
non-resident entity, from sources outside Canada, for its last taxation year that ends in the
particular taxation year exceeds 90% of the total net accounting income of the particular
non-resident entity for that last taxation year;

(e) in determining whether the principal undertaking of an entity is, in a taxation year of
the entity, the carrying on of a business that is not an investment business,

(i) subject to subparagraphs (ii) and (iii), that determination is to be by reference to the
facts and circumstances including the fair market value of assets used in the activities
carried on, during the entity’s taxation year, by the entity, the amount of time spent by
the entity’s employees in carrying out those activities, the amount of expenditures in-
curred by the entity in respect of those activities and the revenue derived by the entity
from those activities,

(i1) subject to subparagraph (iii), where the taxpayer has, by notifying the Minister in
writing in the taxpayer’s return of income for the particular taxation year, elected to
have this subparagraph apply in respect of the entity, the principal undertaking of the
entity for the taxation year of the entity is deemed to be the carrying on of a business
that is

(A) an investment business if the total net accounting income of the entity, for the
entity’s taxation year, derived from investment property (other than investment
property used or held in the course of carrying on an investment business) and from
investment businesses is equal to or greater than the total net accounting income of
the entity for the entity’s taxation year derived from businesses (other than invest-
ment businesses), and

(B) not an investment business if the total net accounting income of the entity for
the entity’s taxation year derived from investment property (other than investment
property used or held in the course of carrying on an investment business) and from
investment businesses is less than the total net accounting income of the entity for
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the entity’s taxation year derived from businesses (other than investment businesses)
carried on by the entity in the entity’s taxation year, and

(ii1) if the Minister sends a written demand to the taxpayer requesting additional in-
formation for the purpose of enabling the Minister to determine whether the principal
undertaking of the entity is in the entity’s taxation year the carrying on of an investment
business, and information satisfactory to the Minister to make the determination is not
received by the Minister within 60 days (or within any longer period that is acceptable
to the Minister) after the Minister sends the demand, the principal undertaking of the
entity is deemed to be the carrying on of an investment business;

(/) in determining whether an entity or natural person and another entity or natural person
are related to each other or deal at arm’s length with each other, a person referred to in
section 251 includes an entity;

(g) in applying subparagraph (e)(i) of the definition “exempt interest” in subsection (1),
ifthe particular non-resident entity is not a corporation, a partnership or a trust, it is deemed
not to be resident in a particular country, unless

(i) the particular country is a country other than a prescribed country,

(i1) the particular non-resident entity is governed, and any of exists, was (unless the
entity was continued in any jurisdiction) formed or organized, or was last continued,
under the laws of the particular country or of a political subdivision of the particular
country, and

(iii) the particular non-resident entity is liable, under the laws of the particular country,
to pay an income or profits tax imposed by the government of the particular country on
all of the particular non-resident entity’s income, profits or gains;

(h) subject to paragraph (i), a non-resident entity is deemed to be a controlled foreign
affiliate of the taxpayer throughout the period that begins at the earliest time, in the
taxpayer’s taxation year in the return of income for which the taxpayer elects in prescribed
form to treat the non-resident entity as a controlled foreign affiliate of the taxpayer (re-
ferred to in this paragraph as the “taxpayer’s election year”), at which the non-resident
entity is a foreign affiliate of the taxpayer and that ends at the earliest subsequent time at
which it is not a foreign affiliate of the taxpayer, if

(i) at any time in the taxpayer’s election year

(A) the taxpayer holds a participating interest in the non-resident entity and a taxa-
tion year of the non-resident entity ends (or the first taxation year of the non-resident
entity begins), or

(B) acontrolled foreign affiliate of the taxpayer holds a participating interest in the
non-resident entity, a taxation year of the controlled foreign affiliate ends, and a
taxation year of the non-resident entity ends (or the first taxation year of the non-res-
ident entity begins) in that taxation year of the controlled foreign affiliate,
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(i1) the non-resident entity is, at the end of its taxation year referred to in subparagraph
(i), a foreign affiliate of the taxpayer in respect of which the taxpayer has a qualifying
interest (within the meaning assigned by paragraph 95(2)(m)), and

(iii) the taxpayer has not made any other election under this paragraph in respect of the
non-resident entity;

(i) an election made by the taxpayer (or where the taxpayer is a partnership, by an entity
that was at any time a member of the taxpayer) under paragraph (%) is, other than for the
purposes of applying this paragraph and subparagraph (%)(iii), deemed never to have been
made, if

(i) the Minister sends a written demand to the taxpayer requesting additional informa-
tion for the purpose of enabling the Minister to determine an amount that would, if this
Act were read without reference to this paragraph, be required to be added or deducted
(otherwise than under subsection 104(13)) in computing the taxpayer’s income for the
year because of the application of section 91 and an election under paragraph (%) in
respect of a foreign affiliate, and

(i1) information satisfactory to the Minister to make the determination is not received
by the Minister within 60 days (or within any longer period that is acceptable to the
Minister) after the Minister sends the demand,;

(j) if the taxpayer has, by notifying the Minister in writing in the taxpayer’s return of
income for the particular taxation year, elected to have this paragraph apply in respect of
the particular participating interest, the taxpayer files with that return of income prescribed
information in prescribed form, an entity (referred to in this paragraph as the “specified
entity”’) has a significant interest in another entity that is a corporation, partnership or trust,
the particular non-resident entity is the specified entity or has, directly or indirectly, an
interest in the specified entity, and the financial statements of the specified entity do not
reflect property or indebtedness of the other entity, in determining only whether the par-
ticular non-resident entity is a foreign investment entity, and where the taxpayer so
stipulates in that election, whether the particular non-resident entity is a qualifying entity

(i) each of the following is deemed to be nil:
(A) the carrying value of each

(D) participating interest held, at the time (referred to in this paragraph as the
“specified time”) that is the end of the particular non-resident entity’s last taxation
year that ends in the particular taxation year, by the specified entity in the other
entity, and

(IT) debt owing at the specified time to the specified entity by the other entity
(other than a debt acquired in the ordinary course of a business that is not at the
specified time an investment business carried on by the specified entity), and
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(B) the net accounting income of the specified entity at the specified time derived
from property of the specified entity the carrying value of which is deemed to be nil
under clause (A),

(i1) each property that is (or that is deemed by this subparagraph in respect of the
particular participating interest to be) at the specified time property of the other entity
(other than a debt owing to the other entity by the specified entity where the other entity
and the specified entity are related to each other at the specified time) and that is valued
for the purpose of the other entity’s financial statements for its taxation year that in-
cludes the specified time (or deemed by this subparagraph to have a carrying value to
the other entity) is deemed to be at the specified time property of the specified entity
and is deemed to have at the specified time a carrying value to the specified entity equal
to the amount determined by the formula

AxB/C
where
A is the carrying value at the specified time to the other entity of the property,
B is the total of all amounts each of which is

(A) the fair market value at the specified time of a participating interest in the
other entity held at the specified time by the specified entity, and

(B) the fair market value at the specified time of a debt (other than a debt acquired
in the ordinary course of a business that is not an investment business carried on
by the specified entity) that the other entity owes at the specified time to the
specified entity, and

C is the total of all amounts each of which is

(A) the fair market value at the specified time of a participating interest in the
other entity held at the specified time by an individual or an entity, and

(B) the fair market value at the specified time of a debt owing at the specified
time by the other entity to a holder of a participating interest in the other entity
(other than a debt acquired in the ordinary course of a business that is not an
investment business carried on by a holder of a participating interest in the other
entity),

(iii) the specified entity is deemed

(A) to have carried on the proportion obtained for the formula B/C in subparagraph
(i1) (in respect of the specified entity and the other entity) of the activities carried on
at the specified time by the other entity in which it used the property referred to in
subparagraph (ii), and

(B) to have that proportion of the net accounting income of the other entity for the
period in the taxation year of the other entity ending at the specified time that was
derived from the activities referred to in clause (A), and
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(iv) an exempt business of the other entity at any time in the particular non-resident
entity’s last taxation year that ends in the particular taxation year is, to the extent that
its activities are deemed by subparagraph (iii) to be carried on by the specified entity,
deemed to be an exempt business of the specified entity at that time in that last year;

(k) subject to paragraphs (m) and (n), the taxpayer has a tax avoidance motive in respect
of the particular participating interest (and any participating interests of the taxpayer in
the particular non-resident entity that are identical to the particular participating interest),
only if it is reasonable to conclude that the main reasons for the taxpayer acquiring, holding
or having the particular participating interest include

(i) the derivation of a benefit the value of which can reasonably be attributed princi-
pally, directly or indirectly, to income derived from investment property, to profits or
gains from the disposition of investment property, or to an increase in value of invest-
ment property, and

(i1) the deferral or reduction of the amount of tax payable on that income or those profits
or gains;

() in applying paragraph (k) in respect of the particular participating interest, the factors
to be considered in determining the existence of a tax avoidance motive include

(i) the nature, organization and operation of
(A) the particular non-resident entity,

(B) any foreign investment entity in which the particular non-resident entity or a
specified party in respect of the particular non-resident entity has a direct or indirect
interest, and

(C) any foreign investment entity in which the taxpayer or a specified party in respect
of the taxpayer has a direct or indirect interest,

(i1) the form of, and the terms and the conditions governing, the direct or indirect in-
terests referred to in subparagraph (i),

(iii) the extent to which and the time at which the particular non-resident entity, or an
entity in which a direct or indirect interest referred to in subparagraph (i) is held, is
subject to an income or profits tax on its income, profits and gains,

(iv) the extent to which and the time at which the taxpayer, or an entity or individual
that holds a direct or indirect interest referred to in subparagraph (i), is subject to an
income or profits tax on the taxpayer’s or entity’s, as the case may be, share of the
income, profits and gains of the entity in which the direct or indirect interest is held, and

(v) the amount of tax that would have been payable by the taxpayer under this Part had
the taxpayer earned the income or realized the profits or gains in respect of the invest-
ment property referred to in subparagraph (k)(i) at the time that the income was earned,
or the profits or gains were realized, by the entities that owned or held the investment

property;
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(m) the taxpayer does not have a tax avoidance motive in respect of the particular par-
ticipating interest held by the taxpayer at any time in the particular taxation year if an
amount that is all or substantially all of the payable net accounting income

(i) of the particular non-resident entity for each of its taxation years that ends in the
particular taxation year becomes payable by it to its interest holders in, or within 120
days after, that taxation year of the particular non-resident entity, and the taxpayer’s
share of that amount is included in computing the taxpayer’s income for the taxpayer’s
taxation year that includes the time at which the amount became payable, and

(i1) of each other foreign investment entity, in which the particular non-resident entity
has a direct or indirect interest, for each of the other entity’s taxation years that ends in
the particular taxation year becomes payable by the other entity to its interest holders
in, or within 120 days after, that taxation year of the other entity, and the particular
non-resident entity’s share of that amount is included in computing its payable net
accounting income for its taxation year that includes the time at which the amount
became payable;

(n) the taxpayer does not have a tax avoidance motive in respect of the particular partic-
ipating interest, if throughout the period, in the particular taxation year, during which the
taxpayer held the participating interest the particular non-resident entity was a “Regulated
Investment Company” for the purposes of sections 851(b) and 852(a) of the United States
Internal Revenue Code of 1986 or a “Real Estate Investment Trust” for the purposes of
sections 856(c) and 857(b) of that Code and the taxpayer includes, in computing the
taxpayer’s income for the particular taxation year, the amount of payable net accounting
income that became payable by the particular non-resident entity to the taxpayer in the
particular taxation year;

(o) in applying paragraph (d) of the definition “exempt interest” in subsection (1), para-
graphs (m) and (n), the definition “mark-to-market formula” in subsection 94.2(1), and
subsection 94.4(2), an amount is deemed not to have become payable at any time to an
entity or individual, as the case may be, unless it was paid on or before that time to the
entity or individual, as the case may be, or the entity or individual, as the case may be,
was entitled on or before that time to enforce payment of it;

(p) the definition “exempt property” in subsection (1) does not apply in respect of a
property of the particular non-resident entity if the Minister sends a written demand to the
taxpayer requesting additional information for the purpose of enabling the Minister to
determine whether property is an exempt property, and information satisfactory to the
Minister to make the determination is not received by the Minister within 60 days (or
within any longer period that is acceptable to the Minister) after the Minister sends the
demand;

(g) paragraphs (a) to (c) of the definition “foreign investment entity” in subsection (1)
do not apply in respect of the particular non-resident entity if the Minister sends a written
demand to the taxpayer requesting additional information for the purpose of enabling the
Minister to determine whether the particular non-resident entity is a foreign investment
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entity, and information satisfactory to the Minister to make the determination is not re-
ceived by the Minister within 60 days (or within any longer period that is acceptable to
the Minister) after the Minister sends the demand;

(r) the definition “qualifying entity” in subsection (1) does not apply if the Minister sends
a written demand to the taxpayer requesting additional information for the purpose of
enabling the Minister to determine whether an entity is a qualifying entity, and information
satisfactory to the Minister to make the determination is not received by the Minister
within 60 days (or within any longer period that is acceptable to the Minister) after the
Minister sends the demand;

(s) if at any time a taxpayer has a participating interest in a particular foreign investment
entity and the taxpayer has at that time a participating interest (referred to in this paragraph
as the “indirect participating interest”) in another non-resident entity solely because the
particular foreign investment entity has at that time a participating interest in that other
non-resident entity, then the indirect participating interest is deemed (other than in ap-
plying this paragraph) not to be a participating interest of the taxpayer at that time;

(¢) if the taxpayer is an authorized foreign bank, the taxpayer is deemed for the purposes
of subsections 94.1(4), 94.2(5) to (8) and (12), 94.3(4) and 94.4(2) to be resident in Canada
throughout the particular taxation year;

(u) the dispositions, if any, in the particular taxation year of the particular participating
interest and any participating interests of the taxpayer in the particular non-resident entity
that are identical to the particular participating interest are deemed to occur in the order
in which those participating interests were acquired (determined without reference to any
other provision of this Act) by the taxpayer; and

(v) if it can reasonably be considered that one of the main reasons that an entity or indi-
vidual holds at any time on or after ANNOUNCEMENT DATE a participating interest
in a non-resident entity is to cause the condition in paragraph (a) of the definition “arm’s
length interest” in subsection (1) to be met at that time in respect of the participating
interest or an identical participating interest held by any entity or individual, the condition
is deemed not to have been satisfied at that time in respect of the participating interest or
identical participating interest.

(3) This subsection applies to a taxpayer for a particular taxation year of the taxpayer in

respect of a participating interest in a non-resident entity if

(a) the taxpayer is not an exempt taxpayer for the particular taxation year;

(b) the participating interest is held by the taxpayer at the end of a taxation year of the
non-resident entity that ends in the particular taxation year;

(c) at the end of that taxation year of the non-resident entity it is a foreign investment
entity; and
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(d) at the end of that taxation year of the non-resident entity the taxpayer’s participating
interest is not an exempt interest of the taxpayer.

(4) Ifsubsection (3) or 94.2(9) applies to a taxpayer resident in Canada for a taxation year
of the taxpayer in respect of a participating interest and subsections 94.2(3) and 94.3(3) do
not apply to the taxpayer for the taxation year in respect of the participating interest, then
this subsection applies to the taxpayer for the taxation year in respect of the participating
interest and there shall be included (as income from property from a property that is the
participating interest) in computing the taxpayer’s income for that taxation year the total of
all amounts each of which is the amount, in respect of each month in that taxation year, at
the end of which month the taxpayer holds the participating interest, determined by the
formula

| AxB

\ where

A isthe designated cost, to the taxpayer of the participating interest, at the end of the month;
and

B is the quotient obtained when the rate of interest prescribed, in respect of amounts re-
quired by this Act to be paid by the Minister, for the quarterly period that includes that
month is divided by 12.

(5) Notwithstanding any other provision of this Act, if a taxpayer disposes, at a particular
time in a particular taxation year, of a participating interest of the taxpayer and subsection
(4) applied for the purpose of computing the taxpayer’s income, for any taxation year of the
taxpayer that began on or before the particular time, in respect of the participating interest

(a) there may be deducted in computing the taxpayer’s income for the particular taxation
year the lesser of
‘ (i) the amount, if any, by which

(A) the total of all amounts each of which is an amount included in respect of the
participating interest because of subsection (4) in computing the taxpayer’s income
for

(D) the particular taxation year, or

(I) any taxation year, of the taxpayer, that ends before the particular taxation year
and after the taxpayer last acquired the participating interest

\ exceeds

(B) the total of all amounts each of which is an amount in respect of the participating
interest that is deductible under paragraph 94.4(2)(a) in computing the taxpayer’s
income for any of those taxation years, and

(i1) the amount that would, if this Act were read without reference to paragraph (b) and
subparagraph 40(2)(g)(1), be the taxpayer’s capital loss for the particular taxation year
from the disposition of the participating interest; and
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(b) thetaxpayer’s capital loss for the taxation year from the disposition of the participating
interest is the amount, if any, by which

(i) the amount that would, if this Act were read without reference to this paragraph and
subparagraph 40(2)(g)(i), be the taxpayer’s capital loss for the particular taxation year
from the disposition of the participating interest

\ exceeds

(ii) the amount in respect of the participating interest deducted by the taxpayer under
paragraph (@) in computing the taxpayer’s income for the particular taxation year.

‘ Foreign Investment Entities — Mark-to-Market

94.2 (1) The definitions in subsection 94.1(1), and the following definitions, apply in
this section.

“deferral amount”, of a taxpayer in respect of a participating interest in an entity, means,
subject to subsections (6) and (14) to (18), the positive or negative amount determined by
the formula

| Ax(B-0)

\where

\A is
(a) if,immediately before the beginning of the taxpayer’s first taxation year that began
after 2002, the interest was capital property held by the taxpayer, 1/2, and

‘ (b) in any other case, 1;

\B is

(a) the fair market value of the interest at the first time in a particular taxation year
of the taxpayer at which the taxpayer was resident in Canada where

‘ (1) the taxpayer held the interest at the end of the preceding taxation year,

(i1) at the end of that preceding year, the taxpayer was resident in Canada or the
interest was taxable Canadian property,

(iii) subsection (4) did not apply to the taxpayer for the purpose of computing the
taxpayer’s income in respect of the interest for any preceding taxation year, and

(iv) subsection (4) applies to the taxpayer for the purpose of computing the
taxpayer’s income in respect of the interest for the particular year, and

‘ (b) nil in any other case; and
‘C is
(a) if paragraph (a) of the description of B applies in respect of the interest, the cost

amount of the property immediately before the first time in the particular year at which
the taxpayer was resident in Canada, and
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(b) nil in any other case.

roSs-u r’, icu unt,
“gr08$ factor”, for a particular deferral amount, means

(a) if the amount determined for A in the definition “deferral amount™ in respect of the
particular deferral amount is 1/2, 2; and

(b) in any other case, 1.

“mark-to-market formula”, for a taxation year of a taxpayer in respect of a participating
interest of the taxpayer in a non-resident entity, means the formula

(A+B+C+D)-(E+F+Q)

‘ where

A

B

is the total of all amounts each of which is the taxpayer’s proceeds from a disposition of
the participating interest in the taxation year (other than a disposition deemed to arise
because of subsection 128.1(4) or 149(10));

is
(a) if the taxpayer held the participating interest at the end of the taxation year, the
fair market value (determined before taking into account any amount payable at the

end of the taxation year from the non-resident entity in respect of the participating
interest) at that time of the participating interest, and

(b) 1in any other case, nil;

is the total of all amounts (other than an amount to which the description of A applies)
received by the taxpayer in the taxation year from the non-resident entity in respect of
the participating interest;

is
(a) the taxpayer’s deferral amount in respect of the participating interest, if
(1) the deferral amount is a positive amount,

(i1) the participating interest was not disposed of by the taxpayer in the taxation
year, and

(iii) the taxpayer so elects in respect of the participating interest in prescribed form
filed with the Minister not later than the taxpayer’s filing-due date for the taxation
year,

(b) the taxpayer’s deferral amount in respect of the participating interest if

(i) the taxpayer disposed of the participating interest in the taxation year, and
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(i) no election was made under paragraph (@) in respect of the participating interest
by the taxpayer for a preceding taxation year, and

‘ (¢) in any other case, nil;

E is the total of all amounts each of which is the cost at which the taxpayer acquired the
participating interest in the taxation year (otherwise than because of an acquisition
deemed to arise because of subsection 128.1(4) or 149(10));

\ F is
(a) ifthe taxpayer held the participating interest at the beginning of the taxation year,
the fair market value at that time of the participating interest (determined before taking

into account any amount payable at that time from the non-resident entity in respect
of the participating interest), and

‘ (b) in any other case, nil; and

\G is

(a) ifthe participating interest was deemed by paragraph (11)() to be a participating
interest in an entity for the preceding taxation year of the taxpayer, the amount that
would be deductible under subparagraph (4)(a)(ii) in computing the taxpayer’s income

for that preceding taxation year in respect of the participating interest if that subpara-
graph were read without reference to clause (4)(a)(ii)(A), and

‘ (b) in any other case, nil.

“readily obtainable fair market value”, if any, at any time of a particular participating interest
in a non-resident entity held at that time by a taxpayer, means the fair market value at that
time of the participating interest if

‘ (a) in respect of the particular participating interest

(i) there is a regularly published price of the amount (or of the average of the amounts
each of which is the amount) at which participating interests that are identical to the
particular participating interest last traded on a prescribed stock exchange on each of
the latest 10 consecutive trading days of the participating interests on that stock ex-
change in the 30-day period that begins before the day that includes that time,

(ii) the particular participating interest would, at that time, be an arm’s length interest
of the taxpayer if the definition “arm’s length interest” in subsection 94.1(1) were read
without reference to paragraph () of that definition,

(iii) the identical participating interests are listed on that stock exchange throughout
the period, in the taxpayer’s taxation year that includes that time, during which the
taxpayer held the particular participating interest, and

(iv) there are at least 10 trading days of the identical participating interests on that stock
exchange in the period that begins 30 days before that time; or
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‘ (b) in respect of the particular participating interest

(i) the participating interests in the non-resident entity that are identical to the particular
participating interest have, throughout the period, in the taxpayer’s taxation year that
includes that time, during which the taxpayer held the particular participating interest,
conditions attached that require the non-resident entity to accept at the demand of the
holders of the participating interests (or that require the holders of the participating
interests to accept, at the demand of the non-resident entity), at a price determined and
payable in accordance with the conditions, the surrender in whole or in part of the
participating interests, and

(i1) that price

(A) is determined by reference to the fair market value, at the time the participating
interest is surrendered, of the property of the non-resident entity, and

(B) would have been acceptable to entities dealing at arm’s length with one another.

“reconciliation amount”, at a particular time in a taxation year of a taxpayer in respect of a
participating interest of the taxpayer, means the amount (including a negative amount) de-
termined at the particular time by the formula

A-B

‘ where

‘A is the amount determined by the formula

C-D
where

C is the amount that would be the cost at the particular time of the participating interest
to the taxpayer if this Act were read without reference to this section, and
D is
(a) if paragraph (12)(a) deems the taxpayer to have acquired the participating

interest at a time in the taxation year, the cost at the particular time to the taxpayer
of the participating interest, and

(b) in any other case, the taxpayer’s proceeds of disposition from the last dispo-
sition in the taxation year by the taxpayer of the participating interest; and

B is the amount determined by the formula
(E+F)-G
where

E is the total of all amounts each of which is an amount, in respect of the partici-
pating interest, that is deducted, or that would if this Act were read without
reference to subsection (20) have been deducted, under subsection (4) in com-
puting the taxpayer’s income for
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(a) if paragraph (12)(a) deems the taxpayer to have acquired the participating
interest at a time in the taxation year, a taxation year (in this definition referred
to as the “preceding taxation year”) of the taxpayer that precedes the taxation
year, and

(b) in any other case, the taxation year or a preceding taxation year,

F s the total of all amounts each of which is an amount, in respect of the partici-
pating interest, deducted under paragraph 94.4(2)(a) in computing the taxpayer’s
income for

(a) if paragraph (12)(a) deems the taxpayer to have acquired the participating
interest at a time in the taxation year, a preceding taxation year, and

(b) in any other case, the taxation year or a preceding taxation year, and

G is the total of all amounts each of which is an amount, in respect of the partici-
pating interest, that is included, or that would if this Act were read without
reference to subsection (20) have been included, under subsection (4) in com-
puting the taxpayer’s income for

(a) if paragraph (12)(a) deems the taxpayer to have acquired the participating
interest at a time in the taxation year, a preceding taxation year, and

(b) in any other case, the taxation year or a preceding taxation year.

“tracking entity”, in respect of a particular participating interest of a taxpayer in a particular
non-resident entity at a particular time, means the particular non-resident entity if

(a) the tracked properties described in paragraph (9)(d) in respect of the participating
interest are at that time owned by the particular non-resident entity, and

(1) the total fair market value at that time of those tracked properties is less than 90%
of the total fair market value at that time of all property owned at that time by the
particular non-resident entity, and

(ii) the total fair market value at that time of those tracked properties that are at that
time investment property exceeds 50% of the total fair market value at that time of those
tracked properties; or

(b) any tracked property described in paragraph (9)(d) in respect of the participating in-
terest is not at that time owned by the particular non-resident entity, the particular
non-resident entity (or an entity with which the particular non-resident entity does not
deal at arm’s length) owns property that is at that time investment property, and it is
reasonable to conclude that that investment property (or property that may be substituted
for that investment property) may be used, or give rise to property used, to satisfy, directly
or indirectly, the right referred to in paragraph (9)(d) in respect of the particular partici-
pating interest.
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“trading day”, of a participating interest on a prescribed stock exchange, means a day on
which the participating interest trades on that stock exchange.

(2) In this section,

(a) subsection 94.1(2) applies;

(b) in applying paragraph (a) of the definition “readily obtainable fair market value” in
subsection (1) in respect of a particular participating interest, in a non-resident entity, held
by a taxpayer in a taxation year, where participating interests, in the non-resident entity,
that are identical to the particular participating interest are listed on more than one pre-
scribed stock exchange, the references in that paragraph to a prescribed stock exchange
shall be read as references to

(i) ifthe taxpayer so elects, by notifying the Minister in writing in the taxpayer’s return
of income for that taxation year or a preceding taxation year, the prescribed stock ex-
change identified by the taxpayer in that election, and

(i1) if the taxpayer has not filed an election in accordance with subparagraph (i) or if
participating interests that are identical to the particular participating interest are no
longer listed on the stock exchange identified in the election referred to in that sub-
paragraph, the prescribed stock exchange chosen by the Minister;

(¢) paragraph (3)(b) does not apply to a taxpayer for a particular taxation year in respect
of a participating interest, in a non-resident entity, held in the particular taxation year by
the taxpayer if

(i) subsection (3) applied, because of an election under paragraph (3)(b), for a taxation
year (referred to in this paragraph as the “preceding taxation year”) that ended before
the particular taxation year of the taxpayer in respect of the participating interest (or in
respect of any other participating interests, in the non-resident entity, that are identical
to the participating interest), and

(i1) subsection (3) did not apply for a taxation year of the taxpayer that was after the
preceding taxation year and before the particular taxation year in respect of the partic-
ipating interest (or in respect of any of the other participating interests);

(d) paragraph (3)(b) does not apply to a taxpayer for a particular taxation year in respect
of a participating interest, in a non-resident entity, held in the particular taxation year by
the taxpayer if the Minister sends a written demand to the taxpayer requesting additional
information for the purpose of enabling the Minister to determine whether the participating
interest has a readily obtainable fair market value and information satisfactory to the
Minister to make the determination is not received by the Minister within 60 days (or
within any longer period that is acceptable to the Minister) after the Minister sends the
demand;

(e) inapplying subparagraph (4)(a)(i) to a taxpayer, that is a trust, for a particular taxation
year of the taxpayer and in respect of a participating interest of the taxpayer in a non-res-
ident entity, the reference in that subparagraph to “as income from property from a
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property that is the participating interest” is to be read as a reference to “as income from
property that is a source outside Canada that is the participating interest”, if the portion
of the net accounting income of the non-resident entity, from sources outside Canada, for
its last taxation year that ends in the particular taxation year exceeds 90% of the total net
accounting income of the non-resident entity for that last taxation year; and

(H) in applying subparagraph (4)(b)(i) to a taxpayer, that is a trust, for a particular taxation
year of the taxpayer and in respect of a participating interest of the taxpayer in a non-res-
ident entity, the reference in that subparagraph to “a capital gain for the year” is to be read
as a reference to “a capital gain for the year from a source outside Canada”, if the portion
of the net accounting income of the non-resident entity, from sources outside Canada, for
its last taxation year that ends in the particular taxation year exceeds 90% of the total net
accounting income of the non-resident entity for that last taxation year.

(3) Subject to paragraphs (2)(c¢) and (d) and (5)(b), this subsection applies to a taxpayer

for a particular taxation year of the taxpayer in respect of a participating interest held in the
particular taxation year by the taxpayer

(a) if paragraph (11)(a) applies to the taxpayer for the particular taxation year in respect
of the participating interest; or

| () if

(1) subsection (9) or 94.1(3) applies to the taxpayer for the particular taxation year in
respect of the participating interest,

(i1) the participating interest has, at all times in the particular taxation year at which
the taxpayer held the participating interest, a readily obtainable fair market value,

(iii) either
(A) this subsection applied in respect of an identical participating interest that was
held by the taxpayer at any time when the taxpayer held the participating interest, or

(B) the taxpayer has elected that this subsection apply in respect of the participating
interest by notifying the Minister in writing in the taxpayer’s return of income filed
on or before the taxpayer’s filing due-date for the first taxation year of the taxpayer
for which

(D) subsection (9) or 94.1(3), as the case may be, applies to the taxpayer in respect
of the participating interest, or

(I) subsection 94.1(3) applies to the taxpayer in respect of the participating in-
terest and that immediately follows a taxation year of the taxpayer for which
subsection (9) applied to the taxpayer in respect of the participating interest, and

(iv) subsection 94.3(3) has never applied to the taxpayer for a taxation year in respect
of the participating interest or in respect of an identical participating interest that was
held by the taxpayer at any time when the taxpayer held the participating interest.



74

Income
inclusion —
mark-to-
market regime

(4) If subsection (3) applies to a taxpayer for a taxation year of the taxpayer in respect of
a participating interest in a non-resident entity, this subsection applies and in computing the
taxpayer’s income for the taxation year in respect of the participating interest

(a) where subsection (20) does not apply for the taxation year in respect of the partici-
pating interest,

(i) there shall be added, as income from property from a property that is the partici-
pating interest, the positive amount, if any, determined by the mark-to-market formula
for the taxation year in respect of the participating interest, and

(i1) there may be deducted, as a loss from property,

(A) ifthe participating interest was deemed by paragraph (11)(b) to be a participating
interest in an entity for the year, nil, and

(B) in any other case, the absolute value of the negative amount, if any, determined
by the mark-to-market formula for the taxation year in respect of the participating
interest; and

(b) where subsection (20) applies for the taxation year in respect of the participating
interest,

(i) the taxpayer is deemed to have a capital gain for the year from the disposition of
capital property, that is the participating interest, in the taxation year equal to the
amount, if any, by which the total of

(A) the positive amount, if any, determined by the mark-to-market formula for the
taxation year in respect of the participating interest, and

(B) the positive amount, if any, that is the amount determined for D in applying the
definition “mark-to-market formula” in subsection (1) for the taxation year in respect
of the participating interest (where the gross-up factor for the deferral amount in
respect of the participating interest is 2)

exceeds

(C) the absolute value of the negative amount, if any, that is the amount determined
for D in applying the definition “mark-to-market formula” in subsection (1) for the
taxation year in respect of the participating interest (where the gross-up factor for
the deferral amount in respect of the participating interest is 2), and

(ii) the taxpayer is deemed to have a capital loss for the taxation year from the dispo-
sition of capital property, that is the participating interest, in the taxation year equal to

(A) ifthe participating interest was deemed by paragraph (11)(b) to be a participating
interest in an entity for the year, nil, and

(B) in any other case, the amount, if any, by which the total of
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(I) the absolute value of the negative amount, if any, determined by the
mark-to-market formula for the taxation year in respect of the participating inter-
est, and

(IT) the absolute value of the negative amount, if any, that is the amount deter-
mined for D in applying the definition “mark-to-market formula” in subsection
(1) for the taxation year in respect of the participating interest (where the gross-up
factor for the deferral amount in respect of the participating interest is 2)

exceeds

(II) the positive amount, if any, that is the amount determined for D in applying
the definition “mark-to-market formula” in subsection (1) for the taxation year in
respect of the participating interest (where the gross-up factor for the deferral
amount in respect of the participating interest is 2).

(5) If a taxpayer is non-resident at any time in a taxation year of the taxpayer

(a) in applying subsection (4) and the definition “mark-to-market formula” in subsection
(1) (other than the description of D in that definition) in respect of a participating interest
of the taxpayer, the taxation year is deemed to be the period, if any, that begins at the first
time in the taxation year at which the taxpayer is resident in Canada and ends at the last
time in the taxation year at which the taxpayer is resident in Canada;

(b) except for the purposes of subsection (4) and paragraph (c), subsection (3) does not
apply to the taxpayer at that time; and

(c) where the taxpayer is an individual (other than a trust) who was non-resident through-
out a particular period that is within a taxation year (determined under paragraph (a)) of
the taxpayer, at any time in the particular period the individual holds a participating interest
in a non-resident entity, and subsection (3) applies to the individual throughout the par-
ticular period in respect of the participating interest,

(i) for the purpose of section 114, the income or loss of the individual in respect of the
participating interest for the particular period shall be determined without reference to
this section, and

(ii) in computing the amount determined under paragraph 114(a) in respect of the in-
dividual for the taxation year

(A) there shall be deducted any amount that would be included under subparagraph
(4)(a)(1) in computing the individual’s income in respect of the participating interest
for the particular period if

(D) the amount determined for D in applying the definition “mark-to-market for-
mula” in subsection (1) for the taxation year in respect of the participating interest
were nil, and

(IT) the particular period were a taxation year, and
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(B) there shall be added any amount that would be deductible under subparagraph
(4)(a)(ii) in computing the individual’s income in respect of the participating interest
for the particular period if

(D) the amount determined for D in applying the definition “mark-to-market for-
mula” in subsection (1) for the taxation year in respect of the participating interest
were nil, and

(IT) the particular period were a taxation year.

(6) If, at a particular time in a fiscal period of a partnership, a person resident in Canada
becomes a member of the partnership, or a person who is a member of the partnership be-
comes resident in Canada, and immediately before the particular time no member of the
partnership is resident in Canada,

(a) all amounts determined under this section shall be determined as if that fiscal period
began at the first time in that fiscal period (determined without reference to this paragraph)
at which a member of the partnership was resident in Canada;

(b) for the purpose of the definition “deferral amount” in subsection (1), as it applies in
respect of dispositions that occur after the particular time and before the first subsequent
time to which this subsection applies in respect of the partnership, subsection (4) is deemed
not to have applied to the partnership for any preceding fiscal period; and

(¢) where a negative deferral amount would, if this Act were read without reference to
this paragraph, be determined in respect of a participating interest held by the partnership
immediately before the particular time, the deferral amount in respect of the interest is
deemed to be nil.

(7) If, at a particular time in a fiscal period of a partnership, a person resident in Canada
ceases to be a member of the partnership, or a person who is a member of the partnership
ceases to be resident in Canada and immediately after the particular time no member of the
partnership is resident in Canada, all amounts determined under this section shall be deter-
mined as if that fiscal period ended at the last time in that fiscal period (determined without
reference to this subsection) at which a member of the partnership was resident in Canada.

(8) In subsections (6) and (7) and this subsection,

(a) if it can reasonably be considered that one of the main reasons that a member of a
partnership is resident in Canada is to avoid the application of subsection (6) or (7), the
member is deemed not to be resident in Canada; and

(b) if a particular partnership is a member of another partnership at any time,

(i) each person or partnership that is at that time a member of the particular partnership
is deemed to be at that time a member of the other partnership,

(ii) each person or partnership that becomes at that time a member of the particular
partnership is deemed to become at that time a member of the other partnership, and
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(iii) each person or partnership that ceases at that time to be a member of the particular
partnership is deemed to cease at that time to be a member of the other partnership.

(9) This subsection applies to a taxpayer (other than an exempt taxpayer) for a particular
taxation year of the taxpayer in respect of a particular participating interest, in a non-resident
entity, held in the particular taxation year by the taxpayer (and in respect of any other par-
ticipating interests that are identical to the particular participating interest and that are held
by the taxpayer in the particular taxation year) only if

(a) subsection 94.1(3) does not apply to the taxpayer for the particular taxation year in
respect of the particular participating interest;

(b) at the end of a taxation year of the non-resident entity that ends in the particular

taxation year, the particular participating interest

‘ (1) is held by the taxpayer, and

| (ii) either

‘ (A) is not an exempt interest in the non-resident entity, or

(B) would not be such an exempt interest if the definition “exempt interest” in sub-
section 94.1(1) were read without reference to subparagraph (a)(i) or (ii) of that
definition;

(c) at the end of that taxation year of the non-resident entity, it is a tracking entity in
respect of the particular participating interest;

(d) at any time in the particular taxation year, the amount of any payment under a right
(whether immediate or future, whether absolute or contingent or whether conditional on
or subject to the exercise of any discretion by any entity or individual) to receive, in any
manner whatever and from any entity, amounts in respect of the particular participating
interest or any identical interests, or the value of such a right, is, directly or indirectly,
determined primarily by one or more of the following criteria in respect of one or more
properties (such property or properties together referred to, in this subsection and the
definition “tracking entity” in subsection (1), as “tracked property” or “tracked
properties”):

(i) production from the property, use of the property, gains from the disposition of the
property, profits from the disposition of the property, fair market value of the property,

(i) income from the property, profits from the property, revenue from the property,
cash flow from the property, or

‘ (iii) any other criterion similar to a criterion referred to in subparagraph (i) or (ii); and

(e) throughout each taxation year of the non-resident entity that ends in the particular
taxation year, all or substantially all of the fair market value of the tracked property cannot
be attributed, either directly or indirectly, to the fair market value of property
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(i) that is a share or shares of the capital stock of a corporation that is at that time a
particular foreign affiliate of the taxpayer that if held at that time by the taxpayer would
be
(A) a qualifying interest (within the meaning assigned by paragraph 95(2)(m)) of
the taxpayer in the particular foreign affiliate of the taxpayer, and

(B) throughout the period, in the particular taxation year, that the taxpayer held the
share or shares, a participating interest of the taxpayer in a qualifying entity, and

(i1) that is not at that time tracked property in respect of a participating interest in a
non-resident entity of an entity that is not related to the taxpayer.

(10) This subsection applies to a taxpayer for a particular taxation year of the taxpayer

in respect of an interest in an insurance policy, if

(a) the taxpayer is not an exempt taxpayer for the particular taxation year;

(b) the taxpayer holds, at any time in the particular taxation year, an interest in the in-
surance policy; and

(c) the insurance policy is not an insurance policy issued by an insurer in the course of
carrying on an insurance business in Canada the income from which is subject to tax under
this Part.

(11) If subsection (10) applies to a taxpayer for a particular taxation year of the taxpayer

in respect of an interest in an insurance policy

(a) subject to paragraph (c), this paragraph applies to the taxpayer for the particular tax-
ation year in respect of the interest, and no amount shall be included or deducted, as the
case may be, under section 12.2, paragraphs 56(1)(d) and (j) and 60(a) and (s) and sections
138.1 and 148 in respect of the interest for the purpose of computing the taxpayer’s income
for the particular taxation year;

(b) subject to paragraph (c), in applying subsections (1) to (4) and paragraph (d. ) of the
definition “specified foreign property” in subsection 233.3(1) to the taxpayer in respect
of the interest for the particular taxation year,

(i) the interest is deemed at each time in the particular taxation year that it is held by
the taxpayer to be a participating interest in a non-resident entity, and

(i1) the amount determined for D in applying the definition “mark-to-market formu-
la” in subsection (1) for the taxation year in respect of the participating interest is
deemed to be nil;

(c¢) paragraphs (a) and (b) do not apply to the taxpayer for the particular taxation year in
respect of the interest if

(i) the taxpayer is an individual and the interest in the policy was acquired by the
individual more than 60 months before the individual became resident in Canada unless,
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at any time in the period that begins 60 months before the day on which the individual
became resident in Canada and that ends at the end of the particular taxation year, the
individual paid premiums in respect of the policy that are in excess of the level that can
reasonably be considered to have been contemplated at the time the first interest in the
policy was acquired,

(ii) under the terms and conditions of the insurance policy, the taxpayer is entitled to
receive only
(A) benefits payable as a consequence of the occurrence of risks insured under the
policy,
(B) an experience-rated refund of premiums for a year, or

(C) areturn of premiums previously paid upon the surrender, cancellation or termi-
nation of the insurance policy, or

(iii) the taxpayer can establish to the satisfaction of the Minister that

(A) the interest in the policy was, on the anniversary day of the policy that occurs
in the taxation year,

(I) an exempt policy, or
(IT) a prescribed annuity contract, or

(B) the taxpayer has included in computing the taxpayer’s income for the particular
year the amount, if any, required under section 12.2 to be included in computing the
taxpayer’s income for that year in respect of the interest;

(d) for the purpose of subsections (1) and (4), an interest in an insurance policy held by
a taxpayer at the end of a particular taxation year is deemed to have been acquired by the
taxpayer at the beginning of the following taxation year at a cost equal to the fair market
value at the end of the particular taxation year of the interest if

(i) paragraphs (a) and (b) do not apply to the taxpayer in respect of the interest for the
particular year, and

(i1) paragraphs (@) and (b) apply to the taxpayer in respect of the interest for the
taxpayer’s following taxation year;

(e) for the purpose of subsections (1) and (4), an interest in an insurance policy held by
a taxpayer at the beginning of a particular taxation year is deemed to have been disposed
of by the taxpayer at the end of the taxpayer’s preceding taxation year for proceeds of
disposition equal to its fair market value at the end of that preceding taxation year if

(i) paragraphs (a) and (b) do not apply to the taxpayer in respect of the interest for the
particular taxation year, and

(i1) paragraphs (a) and (b) applied to the taxpayer in respect of the interest for the
taxpayer’s preceding taxation year;



80

(/) for the purposes of this subsection and subsections (1) and (4), the fair market value
of an interest in an insurance policy, the proceeds of disposition of an interest in an in-
surance policy and amounts paid to a beneficiary in respect of an interest in an insurance
policy are each determined without reference to benefits paid, payable or anticipated to
be payable, under the insurance policy as a consequence only of the occurrence of the
risks insured under the insurance policy;

(g) for the purposes of this subsection and subsections (1) and (4),

(i) an interest in an insurance policy is deemed to have been acquired by the taxpayer
in a particular taxation year (notwithstanding that the interest was held by the taxpayer
at the end of the preceding taxation year), where the taxpayer made a payment described
in subparagraph (ii) in respect of a premium or a loan under the policy in the particular
taxation year, and

(i1) the cost to the taxpayer of an interest in an insurance policy acquired in a particular
taxation year is the total of all amounts each of which is

(A) the amount of a premium paid by the taxpayer in the particular taxation year
under the insurance policy to the extent that it cannot be refunded (otherwise than
on termination or cancellation of the policy) and is not a payment in respect of a
benefit described in subparagraphs (¢)(i) to (vii) of the definition “premium” in sub-
section 148(9),

(B) the amount of a payment made by the taxpayer in the particular taxation year in
respect of the principal amount of a loan made under the insurance policy in any
taxation year to the extent that the loan was included in the amount determined for
C in applying the definition “mark-to-market formula” in subsection (1) for the tax-
ation year, in which the loan was made, in respect of the participating interest, and

(C) an amount (other than amount described in clause (A) or (B)) paid by the tax-
payer, to an entity or individual other than the insurer that issued the policy, to acquire
the interest from the entity or individual;

() if, under paragraph (d), a taxpayer is deemed to have acquired an interest in an in-
surance policy at the beginning of a taxation year (referred to in this paragraph as the
“acquisition year”), the taxpayer may add to the cost of that interest, the amount, if any,
by which

(i) the total amount of premiums paid by the taxpayer before the beginning of the
acquisition year in respect of that interest at a time at which the taxpayer was resident
in Canada and not an exempt taxpayer for the year in respect of the interest (to the extent
that the premiums paid cannot be refunded otherwise than on termination or cancella-
tion of the policy and are not premiums paid in respect of a benefit described in
subparagraphs (c)(i) to (vii) of the definition “premium” in subsection 148(9))

exceeds
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(i1) the total of the fair market value, at the beginning of the acquisition year, of that
interest and the total of the amounts received by the taxpayer before the beginning of
the acquisition year under the policy at a time at which the taxpayer was resident in
Canada and not an exempt taxpayer for the year in respect of the interest;

(i) for the purpose of subsections (1) and (4), if the amount determined under subpara-
graph (4)(ii) exceeds the amount determined under subparagraph (#)(i) in respect of an
interest in an insurance policy of a taxpayer described in paragraph (%), the amount of the
excess shall be added in computing the taxpayer’s proceeds of disposition of that interest
for the taxation year in which the taxpayer disposes of the interest otherwise than because
of paragraph (e); and

() where an interest in an insurance policy is held by a taxpayer at the beginning of a
particular taxation year, paragraphs (a) and (b) do not apply to the taxpayer in respect of
the interest for the particular taxation year, and paragraphs (a) and (b) applied to the
taxpayer in respect of the interest for the taxpayer’s preceding taxation year, the interest
is deemed to have been acquired by the taxpayer at the beginning of the particular taxation
year at a cost equal to the amount, if any, by which

(i) the total of

(A) the fair market value, at the end of the taxpayer’s preceding taxation year, of the
interest, and

(B) the amount that would be determined under subparagraph (4)(a)(ii) in respect
of the interest in respect of the taxpayer for the taxpayer’s preceding taxation year if
that subparagraph were read without reference to its clause (A),

exceeds

(ii) the amount determined under paragraph (7) in respect of the interest in respect of
the taxpayer.

(12) If a participating interest in a non-resident entity is held by a taxpayer at a time that
is the beginning of a taxation year, subsection (4) applied for the purpose of computing the
taxpayer’s income for the preceding taxation year in respect of the participating interest, and
that subsection does not apply for the purpose of computing the taxpayer’s income for the
taxation year in respect of the participating interest (otherwise than because the taxpayer
became an exempt taxpayer or ceased to reside in Canada),

(a) subject to paragraph (c), the taxpayer is deemed to have acquired the participating
interest at that time at a cost equal to its fair market value at that time;

(b) where the participating interest is capital property of the taxpayer, in computing the
adjusted cost base after that time to the taxpayer of the interest

(i) there shall be deducted

(A) except where the taxpayer has made an election in respect of the participating
interest under subparagraph (a)(iii) of the description of D in the definition
“mark-to-market formula” in subsection (1) for the taxation year in respect of the
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participating interest, the product of the positive deferral amount, if any, in respect
of the participating interest and the gross-up factor for the deferral amount, and

(B) the absolute value of the negative reconciliation amount, if any, at that time in
respect of the participating interest, and

‘ (i1) there shall be added

(A) the product of the absolute value of the negative deferral amount, if any, in
respect of the participating interest and the gross-up factor for the deferral amount,
and

(B) the positive reconciliation amount, if any, at that time in respect of the partici-
pating interest; and

‘ (¢) where paragraph (b) does not apply,
(i) there shall be deducted in computing the cost to the taxpayer of the participating
interest

(A) except where the taxpayer has made an election in respect of the participating
interest under subparagraph (a)(iii) of the description of D in the definition
“mark-to-market formula” in subsection (1) for the taxation year in respect of the
participating interest, the lesser of

(D the product of the positive deferral amount, if any, in respect of the partici-
pating interest and the gross-up factor for the deferral amount, and

(IT) the cost to the taxpayer of the participating interest, determined without ref-
erence to this subparagraph, and

(B) the absolute value of the negative reconciliation amount, if any, at that time in
respect of the participating interest,

(i1) there shall be included in computing the taxpayer’s income for the taxation year in
respect of the participating interest the amount, if any, by which

(A) the amount determined under subclause (i)(A)(I) in respect of the participating
interest

\ exceeds

(B) the amount determined under subclause (i)(A)(II) in respect of the participating
interest, and

(iii) there shall be added in computing the cost to the taxpayer of the participating
interest

(A) the product of the absolute value of the negative deferral amount, if any, in
respect of the participating interest and the gross-up factor for the deferral amount,
and

(B) the positive reconciliation amount, if any, at that time in respect of the partici-
pating interest.
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(13) If a taxpayer’s participating interest in a non-resident entity is disposed of by the
taxpayer at a particular time in a taxation year and subsection (4) applies for the purpose of
computing the taxpayer’s income for the taxation year in respect of the participating interest,
in determining the taxpayer’s cost of the participating interest immediately before the par-
ticular time

(a) if the participating interest was held by the taxpayer at the beginning of the taxation
year, its cost to the taxpayer immediately before the particular time is deemed to be equal
to the fair market value at the beginning of the taxation year of the participating interest;
and

(b) in any other case, its cost to the taxpayer immediately before the particular time is
deemed to be equal to the amount that would be its cost to the taxpayer at the particular
time if this Act were read without reference to this section.

(14) Subject to subsections (15) to (18), if a taxpayer disposes of a participating interest
in an entity at any time in a taxation year of the taxpayer and subsection (4) applies for the
purpose of computing the taxpayer’s income for the year in respect of the participating
interest, in applying subsection (4) to a disposition after that time by the taxpayer of the
participating interest, the deferral amount of the taxpayer in respect of the participating
interest is nil.

(15) If a participating interest is deemed by paragraph (12)(a) to have been acquired at a
particular time in a taxation year by a taxpayer, in applying subsection (4) to a disposition
after the taxation year by the taxpayer of the participating interest and to an election made
after the taxation year by the taxpayer under subparagraph (a)(iii) of the description of D in
the definition “mark-to-market formula” in subsection (1) for the taxation year in respect of
the participating interest, the deferral amount of the taxpayer in respect of the participating
interest shall be determined

(a) for the purpose of subparagraph (a)(iii) of the description of B in the definition
“deferral amount” in subsection (1), as if subsection (4) had not applied to the taxpayer
in respect of the participating interest for taxation years that began before the particular
time; and

(b) without reference to the application of subsection (14) with regard to dispositions that
occurred before the particular time.

(16) If a taxpayer ceases at a particular time to be resident in Canada, in applying sub-
section (4) to a disposition after the particular time by the taxpayer of a participating interest
and to an election made after the particular time by the taxpayer under subparagraph (a)(iii)
of the description of D in the definition “mark-to-market formula” in subsection (1) for a
taxation year in respect of the participating interest, the deferral amount of the taxpayer in
respect of the participating interest shall be determined

(a) for the purpose of subparagraph (a)(iii) of the description of B in the definition
“deferral amount” in subsection (1), as if subsection (4) had not applied to the taxpayer
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in respect of the participating interest for taxation years that began before the particular
time; and

(b) without reference to the application of subsection (14) with regard to dispositions that
occurred before the particular time.

(17) If a taxpayer is an exempt taxpayer for a particular taxation year of the taxpayer
because of the application of paragraph (a) or () of the definition “exempt taxpayer” in
subsection 94.1(1), and the taxpayer was not an exempt taxpayer for the taxation year of the
taxpayer that preceded the particular taxation year, in applying subsection (4) to a disposition
after the particular taxation year by the taxpayer of a participating interest and to an election
made after the particular taxation year by the taxpayer under subparagraph (a)(iii) of the
description of D in the definition “mark-to-market formula” in subsection (1) for a taxation
year in respect of the participating interest, the deferral amount of the taxpayer in respect of
the participating interest shall be determined

(a) for the purpose of subparagraph (a)(iii) of the description of B in the definition
“deferral amount” in subsection (1), as if subsection (4) had not applied to the taxpayer
in respect of the participating interest for taxation years that ended before the particular
taxation year; and

(b) without reference to the application of subsection (14) with regard to dispositions that
occurred before the particular taxation year.

(18) If a taxpayer disposes of a participating interest, the deferral amount in respect of
the participating interest would otherwise be a negative amount, and the disposition would,
if the participating interest were a capital property and a loss arose on the disposition, give
rise to a superficial loss (within the meaning that would be assigned by section 54 if the
definition “superficial loss” in that section were read without the reference to subsection
40(3.4) in paragraph (%) of that definition),

(a) except for the purpose of applying paragraph (b) in respect of the disposition, the

deferral amount of the taxpayer in respect of the participating interest is deemed to be nil;

and

(b) the deferral amount of the taxpayer in respect of the property that would be the sub-
stituted property referred to in that definition if the assumptions described in this subsec-
tion applied is deemed to be equal to the deferral amount of the taxpayer in respect of the
participating interest.

(19) If an amount has been included or deducted under paragraph (4)(a) in computing
the income of a corporation resident in Canada for a taxation year in respect of a participating
interest, in computing the capital dividend account of the corporation

‘ (a) the corporation is deemed to have

(i) a capital gain from a disposition at the end of the taxation year of property equal to

twice the amount of the taxable capital gain determined under subparagraph (ii), and
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(i1) ataxable capital gain from the disposition at the end of the taxation year of property
equal to the lesser of

(A) the positive amount, if any, that is the amount determined for D in applying the
definition “mark-to-market formula” in subsection (1) for the taxation year in respect
of the participating interest (where the gross-up factor for the deferral amount in
respect of the participating interest is 2), and

(B) the amount included in computing the income of the corporation for the taxation
year under subsection (4); and

‘ (b) the corporation is deemed to have

(i) a capital loss from a disposition at the end of the taxation year of property equal to
twice the amount of the allowable capital loss determined under subparagraph (ii), and

(i) an allowable capital loss from the disposition at the end of the taxation year of
property equal to the lesser of

(A) the absolute value of the negative amount, if any, that is the amount determined
for D in applying the definition “mark-to-market formula” in subsection (1) for the
taxation year in respect of the participating interest (where the gross-up factor for
the deferral amount in respect of the participating interest is 2), and

(B) the amount deducted in computing the income of the corporation for the taxation
year under subsection (4).

(20) This subsection applies for a taxation year of a taxpayer in respect of a participating
interest, in a particular non-resident entity, held in the taxation year by the taxpayer, if

(a) the participating interest would, if paragraph 39(1)(a) and the definition “invento-
ry” in subsection 248(1) were read without reference to this section, be a capital property
of the taxpayer at the last time in the taxation year at which the taxpayer held the partic-
ipating interest; and

(b) all or substantially all of the amount determined under the mark-to-market formula
for the taxation year in respect of the participating interest can be attributed to

(1) capital gains or capital losses from the disposition of capital property (other than a
participating interest in a foreign investment entity) by the particular non-resident entity
or by any foreign investment entity in which the particular non-resident entity has a
direct or indirect interest, and

(i1) increases or decreases in the fair market value of capital property (other than a
participating interest in a foreign investment entity) of the particular non-resident entity
or of any foreign investment entity in which the particular non-resident entity has a
direct or indirect interest.

(21) If a taxpayer’s participating interest in a non-resident entity is disposed of by the
taxpayer at a particular time in a particular taxation year, and subsection (4) applies for the
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purpose of computing the taxpayer’s income for the particular taxation year in respect of the
participating interest, in computing that income

(a) where subsection (20) does not apply for the particular taxation year, and has never
applied for a preceding taxation year, in respect of the participating interest,

(i) there may be deducted, as a loss from property from a property that is the partici-
pating interest, the positive reconciliation amount, if any, at that time in respect of the
participating interest, and

(ii) there shall be included, as income from property from a property that is the par-
ticipating interest, the absolute value of the negative reconciliation amount, if any, at
that time in respect of the participating interest; and

‘ (b) in any other case,

(i) the taxpayer is deemed to have a capital loss for the particular taxation year from
the disposition of capital property that is the participating interest in the particular tax-
ation year equal to the positive reconciliation amount, if any, at that time in respect of
the participating interest, and

(i1) the taxpayer is deemed to have a capital gain for the particular taxation year from
the disposition of capital property that is the participating interest in the particular tax-
ation year equal to the absolute value of the negative reconciliation amount, if any, at
that time in respect of the participating interest.

‘ Foreign Investment Entities — Accrual

94.3 (1) Thedefinitions in subsections 94.1(1) and 94.2(1), and the following definitions,
apply in this section.

“fresh-start year”, of a non-resident entity in respect of a taxpayer, means a taxation year of
the non-resident entity

(a) that ends in a taxation year of the taxpayer that begins after 2002 if, at the end of the
taxation year of the non-resident entity, the non-resident entity is a foreign investment
entity and the taxpayer holds a participating interest, other than an exempt interest, in the
non-resident entity; and

(b) that begins immediately after a preceding taxation year of the non-resident entity at
the end of which the non-resident entity was not a foreign investment entity or the taxpayer
did not hold a participating interest in the non-resident entity.

“income allocation”, of a particular taxpayer in respect of a particular participating interest,
in a non-resident entity, held by the particular taxpayer at the end of a particular taxation
year of the non-resident entity that ends in a taxation year of the taxpayer, means the amount
determined by the formula

‘ A x B/C

\ where
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A is the amount that would be the income of the non-resident entity for the particular
taxation year if

(a) except for the purposes of subparagraph (2)(b)(ii), section 91, subsection 107.4(1)
and paragraph (f) of the definition “disposition” in subsection 248(1), the non-resident
entity had been a taxpayer resident in Canada throughout its existence,

(b) each property held by the non-resident entity at the particular time that is the
beginning of a fresh-start year of the non-resident entity in respect of the particular
taxpayer had been

(i) disposed of by the non-resident entity immediately before the particular time
for proceeds equal to its fair market value at the particular time, and

(i) reacquired by the non-resident entity at the particular time at a cost equal to
that fair market value,

(c) for a fresh-start year of the non-resident entity in respect of the particular taxpayer
and for each following taxation year of the non-resident entity, each deduction in
computing the non-resident entity’s income that is contingent on a claim by the
non-resident entity had been claimed by the non-resident entity to the extent, and only
to the extent, designated by the particular taxpayer in prescribed form filed with the
Minister with the particular taxpayer’s return of income for the particular taxpayer’s
taxation year in which that fresh-start year or the following year, as the case may be,
ends,

(d) the non-resident entity had deducted the greatest amounts that it could have
claimed or deducted as a reserve under sections 20, 138 and 140 for its taxation year
that precedes a fresh-start year of the non-resident entity in respect of the particular
taxpayer,

(e) inapplying sections 37, 65 to 66.4 and 66.7, the non-resident entity had not existed
before a fresh-start year of the non-resident entity in respect of the particular taxpayer,

() this Act were read without reference to subsections 20(11) and (12) and 104(4) to
(6),

(g) where the non-resident entity holds at any time in the particular taxation year a
participating interest in another non-resident entity, the description of D in the defi-
nition “mark-to-market formula” in subsection 94.2(1) did not apply in respect of that
interest,

(h) paragraph (a) of the definition “exempt interest” in subsection 94.1(1) were read
without reference to its subparagraph (i),

(i) the amount included in computing the non-resident entity’s income for the par-
ticular taxation year in respect of capital gains were the amount, if any, by which the
amount determined under subparagraph 3(b)(i) exceeds the amount determined under
subparagraph 3(5)(ii) in respect of the non-resident entity for the particular taxation
year,
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(7) the amount deducted in computing the non-resident entity’s income for the par-
ticular taxation year in respect of capital losses (other than business investment losses)
were the amount, if any, by which the amount determined under subparagraph 3(5)(ii)
exceeds the amount determined under subparagraph 3(b)(i) in respect of the non-res-
ident entity for the particular taxation year, and

(k) the amount deducted in computing the non-resident entity’s income for the par-
ticular taxation year in respect of business investment losses were the amount of its
allowable business investment losses for the particular taxation year;

is the amount that is the fair market value, at the end of the particular taxation year, of
the particular participating interest; and

is the fair market value, at the end of the particular taxation year, of all of the participating
interests in the non-resident entity (other than an interest that would not be a participating
interest, in the non-resident entity, if the definition “participating interest” in subsection
94.1(1) were read without reference to paragraph (d) of that definition).

“loss allocation”, of a particular taxpayer in respect of a participating interest, in a non-res-
ident entity, held by the taxpayer at the end of a particular taxation year of the non-resident
entity that ends in a taxation year of the taxpayer, means the amount determined by the
formula

(A -B)x C/D

\ where

\A is the total of all amounts each of which is

(a) an amount that would, if paragraphs (a) to (%) of the description of A in the def-
inition “income allocation” applied in respect of the particular taxpayer and the
participating interest, be a loss of the non-resident entity for the particular taxation
year from a business or property,

(b) the amount, if any, by which the amount determined under subparagraph 3(b)(ii)
exceeds the amount determined under subparagraph 3(5)(i) in respect of the non-res-
ident entity for the particular taxation year, or

(c) an allowable business investment loss of the non-resident entity for the particular
taxation year;

is the amount that would, if paragraphs (a) to (%) of the description of A in the definition
“income allocation” applied in respect of the particular taxpayer and the participating
interest, be determined under paragraph 3(c) in respect of the entity for the particular
taxation year;

is the amount that is the fair market value, at the end of the particular taxation year, of
the participating interest; and

is the fair market value, at the end of the particular taxation year, of all of the participating
interests in the non-resident entity (other than an interest that would not be a participating
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interest, in the non-resident entity, if the definition “participating interest” in subsection
94.1(1) were read without reference to paragraph (d) of that definition).

“specified tax allocation”, of a taxpayer in respect of a participating interest, in a non-resident
entity, held by the taxpayer at the end of a particular taxation year of the non-resident entity
that ends in a taxation year of the taxpayer, means the total of all amounts each of which is
the amount determined, in respect of the particular taxation year, by the formula

| Ax (B/C)xD
‘Where

‘A is

(a) if that taxation year of the taxpayer begins after 2002, the income or profits tax
paid by the non-resident entity in respect of the particular taxation year, to the extent
that that tax can reasonably be considered to be in respect of the income or profits of
the non-resident entity included in computing the amount determined in respect of the
non-resident entity and the participating interest under the description of A in the
definition “income allocation” for the particular taxation year or any of the five tax-
ation years of the non-resident entity that precede the particular taxation year and that
end after 2002, and

‘ (b) in any other case, nil;

B is the amount that is the fair market value, at the end of the particular taxation year, of
the participating interest;

C isthe fair market value, at the end of the particular taxation year, of all of the participating
interests in the non-resident entity (other than an interest that would not be a participating
interest, in the non-resident entity, if the definition “participating interest” in subsection
94.1(1) were read without reference to paragraph (d) of that definition); and

D is the taxpayer’s relevant tax factor (as defined by subsection 95(1)) for that taxation
year of the taxpayer.

(2) In this section,

‘ (a) subsection 94.1(2) applies; and

(b) subsection (3) does not apply to a taxpayer for a particular taxation year of the taxpayer
in respect of a particular participating interest, in a non-resident entity, held in the partic-
ular taxation year by the taxpayer (and in respect of any other participating interests, in
the non-resident entity, that are identical to the particular participating interest and that
are held in the particular taxation year by the taxpayer) if

(i) subsection 94.2(3) applies to the taxpayer for the particular taxation year in respect
of the particular participating interest,

‘ (i1) the taxpayer is a foreign investment entity at the end of the particular taxation year,
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(iii) the Minister sends a written demand to the taxpayer requesting additional infor-
mation for the purpose of enabling the Minister to determine whether an amount with
respect to the particular participating interest would be required under subsection (4)
to be added (or permitted under subsection (4) to be deducted) in computing the income
of the taxpayer for the particular taxation year, and information satisfactory to the Min-
ister to make the determination is not received by the Minister within 60 days (or within
any longer period that is acceptable to the Minister) after the Minister sends the demand,

(iv) the particular participating interest is an interest that would not, at each time in the
particular taxation year at which the taxpayer held the particular participating interest
(or any of the other participating interests) and at which a taxation year of the non-res-
ident entity ends, be a participating interest, in the non-resident entity, if the definition
“participating interest” in subsection 94.1(1) were read without reference to paragraph
(d) of that definition,

(v) subsection (3)

(A) applied for a taxation year (referred to in this subparagraph as the “preceding
taxation year”) that ended before the particular taxation year of the taxpayer in respect
of the particular participating interest, and

(B) did not apply for a taxation year of the taxpayer that was after the preceding
taxation year and before the particular taxation year in respect of the particular par-
ticipating interest,

(vi) the particular participating interest is a specified interest in a trust that is an exempt
foreign trust because of paragraph (f) of the definition “exempt foreign trust” in sub-
section 94(1) and the trust holds, at any time in the particular taxation year, property in
respect of which it has waived a right to receive an amount,

(vii) subsection 94.2(9) applies to the taxpayer for the particular taxation year in respect
of the particular participating interest,

(viii) any of the participating interests in the non-resident entity (other than an interest
that would not be a participating interest, in the non-resident entity, if the definition
“participating interest” in subsection 94.1(1) were read without reference to paragraph
(d) of that definition) are not identical to the particular participating interest, or

(ix) where the non-resident entity is a trust, any amount of income or capital of the
trust that any entity or individual may receive directly from the trust at any time as a
beneficiary under the trust depends on the exercise by any entity or individual of, or
the failure by any entity or individual to exercise, a discretionary power.

(3) Subject to paragraph (2)(b), this subsection applies to a taxpayer for a particular tax-
ation year of the taxpayer in respect of a particular participating interest, in a non-resident
entity, held in the particular taxation year by the taxpayer if

(a) subsection 94.1(3) applies to the taxpayer for the particular taxation year in respect
of the particular participating interest;
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| (b) either

(i) this subsection applied in respect of an identical participating interest that was held
by the taxpayer at any time when the taxpayer held the particular participating interest,
or

(i1) the taxpayer has elected that this subsection apply in respect of the particular par-
ticipating interest, by notifying the Minister in writing in the taxpayer’s return of income
filed on or before the taxpayer’s filing-due date for the first taxation year of the taxpayer
for which

(A) subsection 94.1(3) applies to the taxpayer in respect of the particular partici-
pating interest, or

(B) subsection 94.2(9) does not apply to the taxpayer in respect of the particular
participating interest and that immediately follows a taxation year for which sub-
section 94.2(9) applied to the taxpayer in respect of the particular participating
interest;

(¢) neither subsection 94.1(4) nor 94.2(3) applied to the taxpayer for a taxation year (re-
ferred to in this paragraph as the “preceding taxation year”) that ended before the particular
taxation year in respect of the particular participating interest (or in respect of an identical
participating interest that was held by the taxpayer at any time when the taxpayer held the
particular participating interest), unless subsection 94.2(9) applied for that preceding tax-
ation year to the taxpayer in respect of the particular participating interest (or the identical
participating interest);

(d) the particular participating interest is, at each time in the particular taxation year at
which the taxpayer held the particular participating interest and at which a taxation year
of the non-resident entity ends, capital property of the taxpayer; and

(e) the taxpayer files, with the taxpayer’s return of income filed on or before the

taxpayer’s filing-due date for the particular taxation year, prescribed information in pre-

scribed form.

(4) Ifsubsection (3) applies to a taxpayer resident in Canada for a particular taxation year
of the taxpayer in respect of a participating interest in a non-resident entity, in computing
the taxpayer’s income for the particular taxation year

(a) there shall be added, as income from property from a property that is the participating
interest, the positive amount, if any, determined by the formula

| A-B-C-D

‘ where

A is the total of all amounts each of which is the taxpayer’s income allocation in respect
of the participating interest for each taxation year of the non-resident entity that ends
in the particular taxation year,
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B

is the total of all amounts each of which is the taxpayer’s loss allocation in respect of
the participating interest for each taxation year of the non-resident entity that ends in
the particular taxation year,

is the total of all amounts each of which is the specified tax allocation of the taxpayer
in respect of the participating interest for each taxation year of the non-resident entity
that ends in the particular taxation year, and

is the amount, if any, by which

(i) the amount determined under subparagraph (b)(i) in respect of the taxpayer and
the participating interest for the taxation year (referred to in this paragraph as the
“preceding taxation year”) of the taxpayer that immediately preceded the particular
taxation year

exceeds

(i) the amount determined under subparagraph (b)(ii) in respect of the taxpayer
and the participating interest for the preceding taxation year; and

(b) there may be deducted, as a loss from a property that is the participating interest, the
lesser of

(i) the absolute value of the negative amount, if any, determined by the formula in
paragraph (a) in respect of the taxpayer and the participating interest for the particular
taxation year, and

(i1) the amount, if any, by which

(A) the total of all amounts added under paragraph (a) in computing the taxpayer’s
income, from a property that is the participating interest, for a taxation year of the
taxpayer that ended before the particular taxation year

exceeds

(B) the total of all amounts deductible under this paragraph in computing the
taxpayer’s income, from a property that is the participating interest, for a taxation
year of the taxpayer that ended before the particular taxation year.

(5) Incomputing at any time the adjusted cost base to a taxpayer of a participating interest
in a non-resident entity

‘ (a) there shall be added the total of all amounts each of which is

(i) the amount added (or that would have been added if this Act were read without
reference to subsection 56(4.1) and sections 74.1 to 75), as income from a property that
is the participating interest, under paragraph (4)(a) in computing the taxpayer’s income
for a taxation year of the taxpayer that ended before, or includes, that time , and

(i1) the product obtained when the amount determined under paragraph (i) of the de-
scription of A in the definition “income allocation” in subsection (1) in respect of the

taxpayer and the participating interest for a particular taxation year of the non-resident
entity that ended in a taxation year of the taxpayer that ended before, or includes, that
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time and at the end of which particular taxation year the taxpayer held the participating
interest is multiplied by the amount that is determined by the fraction B/C described in
the formula in that definition and that was used in computing the taxpayer’s income
allocation in respect of the participating interest for the particular taxation year; and

(b) there shall be deducted the total of all amounts each of which is

(i) the amount deducted (or that would have been deducted if this Act were read without
reference to subsection 56(4.1) and sections 74.1 to 75), as a loss from a property that
is the participating interest, under paragraph (4)(b) in computing the taxpayer’s income
for a taxation year of the taxpayer that ended before, or includes, that time ,

(i1) the product obtained when the amount determined under paragraph (j) of the de-
scription of A in the definition “income allocation” in subsection (1) in respect of the
taxpayer and the participating interest for a particular taxation year of the non-resident
entity that ended in a taxation year of the taxpayer that ended before, or includes, that
time and at the end of which particular taxation year the taxpayer held the participating
interest is multiplied by the amount that is determined by the fraction C/D described in
the formula in the definition “loss allocation” in subsection (1) that was used in com-
puting the taxpayer’s loss allocation in respect of the participating interest for the
particular taxation year, and

(iii) the product obtained when the amount determined under paragraph (k) of the de-
scription of A in the definition “income allocation” in subsection (1) in respect of the
taxpayer and the participating interest for a particular taxation year of the non-resident
entity that ended in a taxation year of the taxpayer that ended before, or includes, that
time and at the end of which particular taxation year the taxpayer held the participating
interest is multiplied by the amount determined by the fraction C/D described in the
formula in the definition “loss allocation” in subsection (1) was used in computing the
taxpayer’s loss allocation in respect of the participating interest for the particular tax-
ation year.

Foreign Investment Entities — Relief from Double Taxation
94.4 (1) In this section,

(a) the definitions in subsection 94.1(1) apply; and
(b) subsection 94.1(2) applies.

(2) If one or more amounts become, at a particular time in a particular taxation year of a
taxpayer that begins after 2002 or in a preceding taxation year of the taxpayer that begins
after 2002, payable to the taxpayer from a particular entity or another entity in respect of a
participating interest in the particular entity (other than an amount that is proceeds of dis-
position of the participating interest or of a part of it), and the taxpayer is at the particular
time resident in Canada,
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(a) there may be deducted in computing the taxpayer’s income for the particular taxation
year the lesser of

(i) the amount, if any, by which

(A) the total of all amounts each of which is an amount that is in respect of any of
those amounts payable and that is included (otherwise than because of the description
of C in the definition “mark-to-market formula” in subsection 94.2(1)) in computing
the taxpayer’s income for any of those taxation years

exceeds the total of all amounts each of which is an amount, in respect of the partici-
pating interest,

(B) that is deducted under this paragraph in computing the taxpayer’s income for
any of those preceding taxation years, or

(C) where subsection 94.3(3) applied to the taxpayer in respect of the participating
interest for any of those taxation years, that would, if the amount determined for D
in applying the definition “specified tax allocation” in subsection 94.3(1) were the
taxpayer’s relevant tax factor (as defined in subsection 95(1)) minus 1, be the spec-
ified tax allocation of the taxpayer in respect of the participating interest for each
taxation year of the particular entity that ends in one of those taxation years for which
subsection 94.3(3) applied to the taxpayer in respect of the participating interest, and

(ii) the amount, if any, by which the total of all amounts each of which is

(A) an amount, in respect of the participating interest, that is, or would if this Act
were read without reference to subsection 94.2(20) have been, included under sub-
section 94.1(4) or 94.2(4) in computing the taxpayer’s income for any of those
taxation years, or

(B) the amount, if any, by which all amounts each of which is an amount required
by paragraph 94.3(5)(a) to be added in computing at the particular time the adjusted
cost base to the taxpayer of the participating interest,

exceeds the total of all amounts each of which is an amount, in respect of the partici-
pating interest,

(C) that is required by paragraph 94.3(5)(b) to be deducted in computing at the par-
ticular time the adjusted cost base to the taxpayer of the participating interest,

(D) that is, or would if this Act were read without reference to subsection 94.2(20)
have been, deducted under subsection 94.2(4) in computing the taxpayer’s income
for any of those preceding taxation years, or

(E) that is deducted under this paragraph in computing the taxpayer’s income for
any of those preceding taxation years; and

(b) in computing after the particular time the adjusted cost base to the taxpayer of the
participating interest there shall be deducted the amount deductible under paragraph (a)
in computing the taxpayer’s income.



95

Prevention of
double
taxation —
foreign tax
credit
unavailable

(3) Ifone ormore particular amounts become payable to a taxpayer in a particular taxation
year of the taxpayer, the taxpayer includes the particular amounts in computing its income
for the particular taxation year, and the particular amounts are included in computing, in
respect of a particular participating interest of the taxpayer, an amount deducted by the
taxpayer under subsection (2) in computing its income for the particular taxation year, the
taxpayer may deduct in computing the taxpayer's income for the particular taxation year the
amount determined by the formula

AxB
where
A is
(a) nil, if the taxpayer is a corporation and the particular amounts are income from a
share of the capital stock of a foreign affiliate of the taxpayer, and

(b) thetaxpayer's relevant tax factor (as defined by subsection 95(1)) for the particular
taxation year, in any other case; and

B s the lesser of

(a) 15% of the total of all amounts, if any, determined under subparagraph (2)(«)(ii)
in computing the amount deductible by the taxpayer, in respect of the particular par-
ticipating interest and the particular amounts, under subsection (2) in computing its
income for the particular taxation year, and

(b) the amount that

(1) is the part of the non-business income tax (as defined by subsection 126(7)) paid
by the taxpayer for the particular taxation year to a government of a country other
than Canada that is in respect of the particular amounts, and

(i1) would be deductible under subsection 126(1) by the taxpayer from the tax for
the particular taxation year otherwise payable under this Part (within the meaning
assigned by paragraph (a) of the definition “tax for the taxation year otherwise
payable under this Part” in subsection 126(7)) by the taxpayer if

(A) the taxpayer had not deducted an amount, in respect of the particular
amounts, under subsection (2), and

(B) paragraph 126(1.2)(a) did not apply.
(2) Subsection (1) applies to taxation years that begin after 2002, except that

(@) any election or form referred to in any of sections 94.1 to 94.3 of the Act, as
enacted by subsection (1), made by a taxpayer is deemed to have been filed with the
Minister of National Revenue

(i) on a timely basis if it is filed with the Minister of National Revenue on or before
the taxpayer’s filing-due date for the taxpayer’s taxation year that includes the
day on which this Act is assented to, and
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(ii) in the taxpayer’s return of income for the taxpayer’s taxation year identified
by the taxpayer in the election, if it is filed with the Minister of National Revenue
in writing in the taxpayer’s return of income for the taxpayer’s taxation year that
includes the day on which this Act is assented to;

(b) for taxation years that begin before October 30, 2003, subparagraph (a)(ii) of
the definition “exempt interest” in subsection 94.1(1) of the Act, as enacted by sub-
section (1), is to be read as follows:

(i1) a qualifying entity, or

(C) subjectto paragraph (0), for taxation years that begin on or before ANNOUNCE-
MENT DATE, the definition “exempt business” in subsection 94.1(1) of the Act, as
enacted by subsection (1), is to be read without reference to the expression “(f) or”;

(d) subjectto paragraph (0), for taxation years that begin on or before ANNOUNCE-
MENT DATE, subparagraph (d)(i) of the definition “exempt interest” in subsection
94.1(1) of the Act, as enacted by subsection (1), is to be read without reference to the
expression “(f) or”;

(e) for taxation years that begin on or before ANNOUNCEMENT DATE, the defi-
nition “investment property” in subsection 94.1(1) of the Act, as enacted by subsec-
tion (1), is to be read without reference to its paragraph (k);

(f) for taxation years that begin on or before ANNOUNCEMENT DATE, paragraph
(C) of the definition “significant interest” in subsection 94.1(1) of the Act, as enacted
by subsection (1), is to be read as follows:

(c) if the other entity is a non-discretionary trust (as defined in subsection 17(15)), an
interest as a beneficiary under the trust, if at that time the particular entity, or the particular
entity together with entities related (otherwise than by reason of a right referred to in
paragraph 251(5)(b)) to the particular entity, holds such interests under the trust that have
a fair market value of 25% or more of the fair market value of all the interests as benefi-
ciaries under the trust.

(g) for taxation years that begin on or before ANNOUNCEMENT DATE, subpara-
graph (b)(i) of the definition “specified interest” in subsection 94.1(1) of the Act, as
enacted by subsection (1), is to be read as follows:

(1) the entity or individual is at that time a successor beneficiary (as defined by sub-
section 94(1)) under the trust, or

(h) unless a taxpayer elects, by notifying the Minister of National Revenue in writing
on or before the taxpayer’s filing-due date for the taxpayer’s taxation year that in-
cludes the day on which this Act is assented to, that this paragraph not apply in
respect of the taxpayer and a participating interest of the taxpayer, paragraph
94.1(2)(c) of the Act, as enacted by subsection (1), is in respect of the taxpayer and
the participating interest for the taxpayer’s taxation years that begin on or before
ANNOUNCEMENT DATE to be read without reference to its subparagraph (ii);
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(i) for taxation years that begin on or before ANNOUNCEMENT DATE, subsection
94.1(2) of the Act, as enacted by subsection (1), is to be read without reference to its
paragraph (1);

(J) for taxation years thatbegin on or before ANNOUNCEMENT DATE, paragraph
94.2(9)(d) of the Act, as enacted by subsection (1), is to be read without reference to
the expression “(whether immediate or future, whether absolute or contingent or
whether conditional on or subject to the exercise of any discretion by any entity or
individual)”;

(k) for taxation years that begin on or before ANNOUNCEMENT DATE, subpara-
graph (a)(ii) of the definition “exempt interest” in subsection 94.1(1) of the Act, as
enacted by subsection (1), is to be read without reference to “(other than a controlled
foreign affiliate)”;

(I) for taxation years that begin on or before ANNOUNCEMENT DATE, the de-
scription of A in the definition “income allocation” in subsection 94.3(1) of the Act,
as enacted by subsection (1), is to be read as if its paragraph (f) were replaced by the
following:

(/) this Act were read without reference to subsections 20(11) and (12) and 104(4) to (6),

(1) in the case where the particular taxpayer is a corporation resident in Canada, divi-
dends received by the non-resident entity in the particular taxation year from a foreign
affiliate of the particular taxpayer were included in computing the income of the non-res-
ident entity for the particular taxation year only where

(i) the particular taxpayer did not have a qualifying interest (within the meaning as-
signed by paragraph 95(2)(m)) in the foreign affiliate at the time the dividends were
received, or

(i1) taking into account the application of paragraphs (a) and (%), subsection 94.2(4)
applied for the purpose of computing the non-resident entity’s income for the particular
taxation year in respect of the non-resident entity’s participating interest in the foreign
affiliate,

(m) for taxation years that begin on or before ANNOUNCEMENT DATE, para-
graph (h) of the description of A in the definition “income allocation” in subsection
94.3(1) of the Act, as enacted by subsection (1), is to be read as follows:

(h) the expression “controlled foreign affiliate” in paragraph (a) of the definition “exempt
interest” referred to a controlled foreign affiliate of the particular entity and not to a con-
trolled foreign affiliate of the non-resident entity,

(n) subject to paragraph (0), for taxation years that begin on or before AN-
NOUNCEMENT DATE, subparagraphs 94.3(2)(b)(vi) to (ix) of the Act, as enacted
by subsection (1), are to be read as follows:

(vi) the particular participating interest is a specified interest in a trust that is an exempt
foreign trust because of paragraph (f) of the definition “exempt foreign trust” in sub-
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section 94(1) and the trust holds, at any time in the particular taxation year, property in
respect of which it has waived a right to receive an amount, or

(vii) subsection 94.2(9) applies to the taxpayer for the particular taxation year in respect
of the particular participating interest.

and

(0) unless a trust elects under paragraph 17(2)(j) of this Act that that paragraph not
apply in respect of it, for taxation years that begin on or before ANNOUNCEMENT
DATE, in applying sections 94.1 to 94.4 of the Act, as enacted by subsection (1), in
respect of an interest in the trust

(i) the reference to “paragraph (f)” is to be read as a reference to “paragraph
(9)” in the definitions “exempt business”, “exempt interest” and “specified inter-
est” in subsection 94.1(1) of the Act, as enacted by subsection (1), and in subpara-
graph 94.1(2)(c)(i) of the Act, as enacted by subsection (1),

(ii) paragraph (a) of the definition “foreign investment entity” in subsection
94.1(1) of the Act, as enacted by subsection (1), is to be read as follows:

(a) at the end of its taxation year that includes that time, it is an exempt foreign trust (as
defined in subsection 94(1)) because of any of paragraphs (a) to (f) of that definition or
because of paragraph (g) of that definition (read without reference to clause (g)(iii)(B) of
that definition);

and

(iii) subparagraphs 94.3(2)(b)(vi) to (ix) of the Act, as enacted by subsection (1),
are to be read as follows:

(vi) the particular participating interest is a specified interest in a trust that is an exempt
foreign trust because of paragraph (g) of the definition “exempt foreign trust” in sub-
section 94(1) and the trust holds, at any time in the particular taxation year, property in
respect of which it has waived a right to receive an amount, or

(vii) subsection 94.2(9) applies to the taxpayer for the particular taxation year in respect
of the particular participating interest.

19. (1) The portion of subsection 95(1) of the Act before the definition “active busi-
ness” is replaced by the following:

Definitions re 95. (1) In this subdivision (other than in sections 94 to 94.4),
foreign
affiliates

(2) The portion of the definition “controlled foreign affiliate” in subsection 95(1) of
the Act before paragraph (a) is replaced by the following:
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“controlled  “controlled foreign affiliate”, at any time of a taxpayer resident in Canada, means a foreign
Z‘;tilel‘li?e affiliate of the taxpayer that is, at that time, a controlled foreign affiliate of the taxpayer
« Société because of paragraph 94.1(2)(%) or that is, at that time, controlled by

étrangere

dffiliée

contrélée »

(3) The formula in the definition “foreign accrual property income” in subsection
95(1) of the Act is replaced by the following:

(A+A.1+A2+B)-(D+E+F+G+H)

(4) The description of C in the definition “foreign accrual property income” in sub-
section 95(1) of the Act is repealed.

(5) The definition “relevant tax factor” in subsection 95(1) of the Act is replaced by
the following:

“relevanttax ~ “‘relevant tax factor”, of a person or partnership for a taxation year, means
factor”

« facteur fiscal
approprié »
(a) in the case of a corporation, or of a partnership all the members of which, other than
non-resident persons, are corporations, the quotient obtained by the formula
| 1/(A - B)
‘ where
‘ A is the percentage set out in paragraph 123(1)(a), and
‘ B is
(i) inthe case of a corporation, the percentage that is the corporation’s general rate
reduction percentage (as defined by section 123.4) for the taxation year, and
(i) in the case of a partnership, the percentage that would be determined under
subparagraph (i) in respect of the partnership if the partnership were a corporation
whose taxation year is the partnership’s fiscal period, and
‘ (b) in any other case, 2.2;
(6) The portion of subsection 95(2) of the Act before paragraph (a) is replaced by
the following:
Application—  (2) For the purposes of this subdivision (other than sections 94 to 94.4),
foreign
affiliates

(7) Subsection 95(2) of the Act is amended by adding the following after paragraph
(9.2):

(g.3) ifinaparticular taxation year of a particular foreign affiliate of a particular taxpayer,

the particular foreign affiliate holds a participating interest, in a particular non-resident



100

entity (in this paragraph as defined by subsection 94.1(1)), sections 94.1 to 94.4 apply to
the particular foreign affiliate in respect of the participating interest as if

(i) the particular foreign affiliate were a taxpayer resident in Canada throughout the
particular taxation year,

(i1) paragraph (a) of the definition “exempt interest” in subsection 94.1(1) were read
without reference to its subparagraph (i), unless, at the end of the particular non-resident
entity’s taxation year that ends in the particular taxation year,

(A) where the particular taxpayer is not a partnership,

(D) the particular foreign affiliate is a controlled foreign affiliate of the particular
taxpayer,

(II) the particular non-resident entity is a controlled foreign affiliate of the par-
ticular taxpayer, and

(IIT) the particular non-resident entity would, were the particular foreign affiliate
a corporation resident in Canada, be a controlled foreign affiliate of the particular
foreign affiliate, or

(B) where the particular taxpayer is a partnership,
(D) the particular foreign affiliate is a controlled foreign affiliate of the partnership,

(I) the particular non-resident entity is a controlled foreign affiliate of the part-
nership, and

(IIT) the particular non-resident entity is a controlled foreign affiliate of each tax-
payer resident in Canada

1. that has, directly or indirectly, a partnership interest in the partnership, or
2. acontrolled foreign affiliate of which is a member of the partnership,

(iii) an exempt interest (in this paragraph, as defined by subsection 94.1(1)) of the
particular foreign affiliate in a non-resident entity included a participating interest

(A) thatis held, in the particular taxation year, by the particular foreign affiliate, and

(B) that is, throughout the period, in the particular taxation year, during which the
particular foreign affiliate held the participating interest, property used or held by
the particular foreign affiliate principally for the purpose of gaining or producing
income from a business that is not an investment business,

(iv) the definition “fresh-start year” in subsection 94.3(1) did not apply and a reference
in section 94.3 to a fresh-start year, of the particular non-resident entity in respect of
the particular foreign affiliate, were a reference to a taxation year of the particular
non-resident entity

(A) that ends in a taxation year of the particular foreign affiliate that begins after
2002,
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(B) thatbegins immediately after a preceding taxation year of the particular non-res-
ident entity at the end of which

(D the particular non-resident entity was not a foreign investment entity,

(IT) the particular foreign affiliate did not hold a participating interest in the par-
ticular non-resident entity (other than an exempt interest), or

(II) the particular foreign affiliate was not a controlled foreign affiliate of the
particular taxpayer,

(C) at the end of which the particular non-resident entity is a foreign investment
entity in which the particular foreign affiliate holds a participating interest that is not
an exempt interest, and

(D) atany time in which the particular foreign affiliate is a controlled foreign affiliate
of the particular taxpayer,

(v) an election for the particular taxation year made under paragraph (@) of the defi-
nition “carrying value”, or paragraph (a) of the definition “financial statements”, in
subsection 94.1(1), paragraph 94.1(2)(e), (h) or (j), subparagraph (a)(iii) of the de-
scription of D in the definition “mark-to-market formula” in subsection 94.2(1),
subparagraph 94.2(2)(b)(i) or 94.2(3)(b)(iii) or paragraph 94.3(3)(b) were required to
be filed under that provision in respect of the particular foreign affiliate, by, and only
by, the particular taxpayer, with the Minister on or before the filing-due date of the
particular taxpayer for the particular taxpayer’s taxation year in which the particular
taxation year ends,

(vi) the Minister were required, in sending a written demand under subparagraph
94.1(2)(e)(iii), any of paragraphs 94.1(2)(i) or (p) to (») or 94.2(2)(d), or subparagraph
94.3(2)(b)(iii), to send the demand to the particular taxpayer,

(vii) the amount determined under the definition “deferral amount” in subsection
94.2(1) did not include the portion of that amount that can reasonably be considered to
have accrued during the period that the particular foreign affiliate was not a foreign
affiliate of any person described in any of subparagraphs (f)(iii) to (vii),

(viii) the reference in subsection 94.2(19) to “in computing the capital dividend ac-
count of the corporation” were read in respect of the particular foreign affiliate as a
reference to “and the corporation is a foreign affiliate, of a taxpayer, to which paragraph
95(2)(g.3) applies, in computing the amount prescribed to be the foreign affiliate’s
exempt surplus and taxable surplus in respect of the taxpayer”,

(ix) any form, information or notification, in respect of a participating interest in a
non-resident entity held in the particular taxation year by the particular foreign affiliate,
that is required under any of sections 94.1 to 94.4 to be filed or included with the
particular foreign affiliate’s return of income for the particular taxation year were re-
quired to be filed or included with, and only with, the particular taxpayer’s return of
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income for the particular taxpayer’s taxation year in which the particular taxation year
ends,

(x) designations and notifications made, and information provided, by the particular
taxpayer in a form referred to in subparagraph (ix) were made or provided by the par-
ticular foreign affiliate,

(xi) for taxation years that begin on or before ANNOUNCEMENT DATE, in applying
paragraph (f-1) of the description of A in the definition “income allocation” in subsec-
tion 94.3(1)

(A) the expression “the particular taxpayer” referred to the particular taxpayer rather
than to the particular foreign affiliate, and

(B) the expression “foreign affiliate” referred to a foreign affiliate of the particular
taxpayer and not to a foreign affiliate of the particular foreign affiliate, and

(xii) for taxation years that begin on or before ANNOUNCEMENT DATE, the defi-
nition “income allocation” in subsection 94.3(1) were read without reference to para-
graph (%) of the description of A in that definition;

(8) Subsection 95(5) of the Act is replaced by the following:

(5) For the purposes of this subdivision (other than sections 94 to 94.4), an income bond
or income debenture issued by a non-resident corporation is deemed to be a share of the
capital stock of the corporation unless any interest or other similar periodic amount paid by
the corporation on or in respect of the bond or debenture was, under the laws of the country
in which the corporation was resident, deductible in computing the amount on which the
corporation was liable to pay income or profits tax imposed by the government of that coun-
try.

(9) The portion of subsection 95(6) of the Act before paragraph (a) is replaced by
the following:

(6) For the purposes of this subdivision (other than sections 90 and 94 to 94.4),

(10) Subsection 95(7) of the Act is replaced by the following:

(7) For the purposes of subsection 52(3) and this subdivision (other than sections 94 to
94.4), the amount of any stock dividend paid by a foreign affiliate of a corporation resident
in Canada is deemed to be, in respect of the corporation, nil.

(11) Subsections (1) to (4), (6) and (7) apply to taxation years, of a foreign affiliate
of a taxpayer, that begin after 2002, except that for taxation years that begin on or
before ANNOUNCEMENT DATE, subparagraph 95(2)(g.3)(ii) of the Act, as enacted
by subsection (7), is to be read as follows:
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(i1) the expression “controlled foreign affiliate of the taxpayer” in paragraph (a) of the
definition “exempt interest” in subsection 94.1(1) referred to a controlled foreign af-
filiate of the particular taxpayer and not to a controlled foreign affiliate of the particular
foreign affiliate,

(12) Subsection (5) applies to the 2002 and subsequent taxation years.

(13) Subsections (8) to (10) apply to taxation years that begin after ANNOUNCE-
MENT DATE.

20. (1) Paragraph 96(1)(d) of the Act is amended by striking out the word “and” at
the end of subparagraph (i), by adding the word “and” at the end of subparagraph (ii)
and by adding the following after subparagraph (ii):

(iii) where at any time in a particular taxation year of the partnership the partnership’s
property includes a participating interest in a particular non-resident entity (in this sub-
paragraph as defined by subsection 94.1(1)), in applying sections 94.1 to 94.4 to the
partnership for the particular taxation year in respect of the participating interest

(A) paragraph (a) of the definition “exempt interest” in subsection 94.1(1) were read
without reference to its subparagraph (i), unless

(D the taxpayer is a foreign affiliate of another taxpayer resident in Canada and
the particular non-resident entity

1. is a controlled foreign affiliate of the other taxpayer, and

2. would, were the taxpayer resident in Canada, be a controlled foreign affiliate
of the taxpayer, or

(IT) the particular non-resident entity is a controlled foreign affiliate of the tax-
payer and the taxpayer is not a foreign affiliate of another taxpayer resident in
Canada,

(B) where the taxpayer is a foreign affiliate of another taxpayer resident in Canada,
an exempt interest (in this subparagraph, as defined by subsection 94.1(1)) of the
partnership in a non-resident entity included a participating interest

() that is, in the particular taxation year, the partnership’s property, and

(IT) that is, throughout the period, in the particular taxation year, during which the
participating interest was the partnership’s property, property used or held by the
partnership principally for the purpose of gaining or producing income from a
business that is not an investment business (in this subclause, within the meaning
assigned by section 95),

(C) the definition “fresh-start year” in subsection 94.3(1) did not apply and a refer-
ence in section 94.3 to a fresh-start year, of the particular non-resident entity in
respect of the partnership, were a reference to a taxation year of the particular
non-resident entity

(D) that ends in a taxation year of the partnership that begins after 2002,
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(II) that begins immediately after a preceding taxation year of the particular
non-resident entity, at the end of which the particular non-resident entity was not
a foreign investment entity or at the end of which the partnership property did not
include a participating interest in the particular non-resident entity (other than an
exempt interest, in this subparagraph as defined in subsection 94.1(1) as modified
by this subparagraph), and

(IIT) at the end of which the particular non-resident entity is a foreign investment
entity in which the partnership owns a participating interest that is not an exempt
interest,

(D) the expression “in the return of income for which the taxpayer elects” in para-
graph 94.1(2)(h) were replaced by the expression “in respect of which a member of
the taxpayer elects”,

(E) subparagraph 94.1(2)(4)(ii) were replaced by the following:

(ii) the non-resident entity would, if subsection 93.1(1) applied in respect of each
member (resident in Canada) of the taxpayer at the end of the non-resident entity’s
taxation year referred to in subparagraph (i), be a foreign affiliate of each such member
in respect of which each such member would have a qualifying interest (within the
meaning assigned by paragraph 95(2)(m)), and

(F) subparagraph 94.1(2)(k)(iii) were replaced by the following:

(iii) an entity that was at any time a member of the taxpayer has not made in respect
of the taxpayer any other election under this paragraph in respect of the non-resident
entity and no member of the taxpayer is a partnership;

(G) anelection for a particular taxation year of the partnership made under paragraph
(a) of the definition “carrying value”, or paragraph (a) of the definition “financial
statements”, in subsection 94.1(1), paragraph 94.1(2)(e), (k) or (j), subparagraph
(a)(iii) of the description of D in the definition “mark-to-market formula” in sub-
section 94.2(1), subparagraph 94.2(2)(b)(i) or (3)(b)(iii), or paragraph 94.3(3)(b),
were required to be filed under that provision in respect of the partnership by the
taxpayer with the Minister on or before the taxpayer’s filing-due date for the
taxpayer’s taxation year in which the particular taxation year ends,

(H) the Minister were required, in sending a written demand under subparagraph
94.1(2)(e)(iii), any of paragraphs 94.1(2)(i) or (p) to () or 94.2(2)(d), or subpara-
graph 94.3(2)(b)(iii), to send the demand to the taxpayer,

(I) any form, information or notification, in respect of a participating interest, in a
non-resident entity, that is partnership property in the particular taxation year, that
is required under any of sections 94.1 to 94.4 to be filed or included with a return of
income were required to be filed or included with the taxpayer’s return of income
for the taxpayer’s taxation year in which the particular taxation year ends,
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(J) designations and notifications made, and information provided, by the taxpayer
in the form referred to in clause (I) were made or provided by the partnership, and

(K) for taxation years that begin on or before ANNOUNCEMENT DATE, the def-
inition “income allocation” in subsection 94.3(1) were read without reference to
paragraph (%) of the description of A;

(2) Section 96 of the Act is amended by adding the following after subsection (1.8):

(1.9) If an exempt taxpayer (as defined in subsection 94.1(1)) for a taxation year is a
member of a partnership at any time in the year, in applying paragraphs (1)(f) and (g) and
53(1)(e) and (2)(c) to the taxpayer for a fiscal period of the partnership that ends in the year
this Act is to be read without reference to sections 94.1 to 94.4.

(3) The portion of subsection 96(3) of the Act before paragraph (a) is replaced by
the following:

(3) If a taxpayer who was a member of a partnership at any time in a fiscal period has,
for any purpose relevant to the computation of the taxpayer’s income from the partnership
for the fiscal period, made or executed an agreement, designation or election under or in
respect of the application of any of subsections 13(4), (4.2) and (16) and 14(1.01), (1.02)
and (6), section 15.2, subsections 20(9) and 21(1) to (4), section 22, subsection 29(1), section
34, clause 37(8)(a)(ii)(B), subsections 44(1) and (6), 50(1) and 80(5), (9), (10) and (11),
section 80.04, subsection 86.1(2), sections 94.1 to 94.3, paragraph 95(2)(g.2) and subsec-
tions 97(2), 139.1(16) and (17) and 249.1(4) and (6) that, if this Act were read without
reference to this subsection, would be a valid agreement, designation or election,

(4) Subsection 96(9) of the Act is replaced by the following:

(9) For the purposes of applying subsection (8) and this subsection,

(a) where it can reasonably be considered that one of the main reasons that a member of
apartnership is resident in Canada is to avoid the application of subsection (8), the member
is deemed not to be resident in Canada; and

‘ (b) where at any time a particular partnership is a member of another partnership,

(i) each person or partnership that is, at that time, a member of the particular partnership
is deemed to be a member of the other partnership at that time,

(i1) each person or partnership that becomes a member of the particular partnership at
that time is deemed to become a member of the other partnership at that time, and

(iii) each person or partnership that ceases to be a member of the particular partnership
at that time is deemed to cease to be a member of the other partnership at that time.

(5) Subsections (1) and (2) apply to fiscal periods that begin after 2002, except that
for fiscal periods that begin on or before ANNOUNCEMENT DATE,
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(@) clause 96(1)(d)(iii)(A) of the Act, as enacted by subsection (1), is to be read as
follows:

(B) the expression “controlled foreign affiliate of the taxpayer” in paragraph (a) of
the definition “exempt interest” in subsection 94.1(1) referred to a controlled foreign
affiliate of the taxpayer and not to a controlled foreign affiliate of the partnership,

and

(b) clause 96(1)(d)(iii)(F) of the Act, as enacted by subsection (1), is to be read as
follows:

(F) the expression “the taxpayer has not made any other election” in subparagraph
94.1(2)(h)(iii) were replaced by the expression “a member of the taxpayer has not
made in respect of the taxpayer any other election”,

(6) Subsection (3) applies to taxation years that end after February 27, 2000. How-
ever, subsection 96(3) of the Act, as enacted by subsection (3), is

(@) before December 21, 2002, to be read without reference to *“, (4.2)”; and

(b) before 2003, to be read without reference to “subsections 94.1 to 94.3, paragraph
95(2)(9.2)”.

(7) Subsection (4) applies to fiscal periods that begin after June 22, 2000.

21. (1) The portion of subsection 97(2) of the Act before paragraph () is replaced
by the following:

(2) Notwithstanding any other provision of this Act other than subsection 13(21.2), where
a taxpayer at any time in a taxation year disposes of any property (other than a specified
participating interest) that is a capital property, Canadian resource property, foreign resource
property, eligible capital property or inventory of the taxpayer to a partnership that imme-
diately after that time is a Canadian partnership of which the taxpayer is a member, if the
taxpayer and all the other members of the partnership jointly so elect in prescribed form
within the time referred to in subsection 96(4),

(2) Subsection (1) applies to dispositions that occur in taxation years that begin after
2002.

22. (1) Section 98 of the Actis amended by adding the following after subsection (6):

(7) If at a particular time a partnership ceases to exist, the partnership is, at the time (in
this subsection referred to as the “disposition time”) that is immediately before the time that
is immediately before the time that is immediately before the particular time, deemed

(a) to have disposed of each of its properties that is at the disposition time a specified
participating interest for proceeds of disposition equal to the property’s fair market value
at the disposition time; and
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(b) to have acquired the property immediately after the disposition time at a cost equal
to that fair market value.

(2) Subsection (1) applies to fiscal periods that begin after 2002.
23. (1) Subparagraph 104(4)(a)(i.1) of the Act is replaced by the following:

(i.1) is a trust that was created by the will of a taxpayer who died after 1971 to which
property was transferred in circumstances to which paragraph 70(5.2)(b) or (d) (as those
paragraphs read in their application to taxation years that began before 2003),
(5.2)(¢) or (6)(d) applied and that, immediately after any such property vested inde-
feasibly in the trust as a consequence of the death of the taxpayer, was a trust,

(2) Subsection 104(4) of the Actis amended by adding the following after paragraph
@4)

(a.5) where the trust is deemed by subsection 94(3) to be resident in Canada for a taxation
year for the purpose of computing the trust’s income for the taxation year, the day (in that
taxation year) on which, because a contributor (in this paragraph, as defined by subsection
94(1)) either ceases to be resident in Canada or ceases to be a contributor to the trust
because of the application at any time of paragraph 94(2)(¥), there is no resident contributor
(in this paragraph, as defined by subsection 94(1)) to the trust (or the only resident con-
tributors to the trust are entities (in this paragraph, as defined by subsection 94(1)) each
of which is an entity the maximum 