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1. INTRODUCTION

The control of imports and exports of hazardous wastes is one of Canada's environmental minisiries
important responghilities to ensure protection of the environment and human hedth and meet Canada's
internationa obligations. Because of their nature and high public profile, polychlorinated biphenyls
(“PCB's’) are a speciad case when it comes to the management, export, and import of hazardous
wades. Canadd's policy is to ensure the management of PCB wastes within a drictly controlled
regulatory system until they can be diminated through remova from service, proper destruction and
isolation from the environment. In Canada, Environment Canada has the responghility for the control of
imports and exports.

Although there has been no such shipment to date in accordance with the Export and Import of
Hazardous Wastes Regulations (EIHWR), PCB waste imports are permitted in Canada.  Recently,
there has been more interet in potentia imports of such waste, mainly from countries without the
capacity to dispose of PCB wastes. It isimportant to note that the United States prohibits the export of
PCB wadtes and, since a 1997 Court ruling overturning its PCB Import Rule, also prohibits the import
of PCB wastes.

In order to strengthen the existing rules and to ensure that the import controls for PCB wastes are as
gringent as those for export as set out in the PCB Waste Export Regulations (PCBWER),
Environment Canada is proposing to amend the regulaions governing PCB waste export to include
imports. Proposed amendments to these regulations will be improved by the advice gathered through
multistakeholder consultations.  Your views are sought on the proposed amendments to Canada's
regulations respecting PCB waste imports.

The purpose of this brief paper is to prepare the reader for the upcoming multistakeholder workshops
and to be the foundation for initiating discussons both prior to and at the meetings. These meetings are
scheduled for Montréal on 30 January 2001, Toronto on 2 February 2001, and Edmonton on 5
February 2001. The document describes the context for the proposed changes to the PCBWER and
outlines the relevant legidation and the history of events leading to the development of the proposed
amendments.  Proposed specific changes to the regulations are identified and the rationae for those
changesis provided.

2. THE PROCESS

Canadaisin the process of updating its regulations to promote more efficient controls on transboundary
movements and management of hazardous wastes and hazardous recyclable materids. This course is
guided by the new Canadian Environmental Protection Act, 1999 (“CEPA, 1999"), which
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srengthens the provisons concerning control and management of hazardous waste by incorporating
new authorities into the legidatiion. These additiond requirements include environmentaly sound
management, equivaent leves of safety and waste reduction plans for exportsfor fina disposal.

A review of the Export and Import of Hazardous Wastes Regulations (EIHWR) has been initiated,
with plans for new regulations to improve regulaory efficiency and enforcement, to implement changes
to applicable internationd obligations and to implement these new CEPA authorities by 2003. 1t is
anticipated that the controls on the export and import of PCB wastes may eventudly be integrated into
these amended regulations as part of this 2003 EIHWR_amendment. Development of the amended
EIHWR isin its early stages and will dso involve significant stakeholder consultation processes over the
next two years.

Given the increasing interest in importing PCB wastes, rather than wait until EIHWR is amended, it was
decided to amend the current PCBWER in 2001 to include imports. These regulations will become the
PCB Waste Import and Export Regulations (PCBWEIR) and this is the subject of this discusson

paper.

Concurrent with these changes, the revised Chlorobiphenyls Regulations (which will be cdled the
PCB Regulations), which require among other things an acceerated phase-out and destruction of in-
use and stored PCB products, are being developed under the new CEPA. These regulations only alow
import of PCBs for treatment and destruction, where the PCBs will be destroyed in the process. While
the revised PCB Regulations are not part of this consultation process, they will be an important eement
in conjunction with the stipulations in the new PCBWEIR in Canada s overdl PCB waste management
regime.

This present consultation process is designed to dicit your views on the proposed incluson of import
requirements to the PCBWER and other proposed amendments, including possible controls on materids
contaminated with PCBs in concentrations between 2 and 50 ppm. Once the workshops are complete,
Environment Canada will consder dl suggestions and recommendations and draft the regulations
accordingly. The draft PCBWEIR will then be submitted for legd drafting. A socio-economic study is
aso underway and will form the basis for the Regulatory Impact Assessment Statement that must
accompany the regulations.

The Satutory Instruments Act (R.S., 1985, C. S-22) establishes the basic legal process the federal
government must follow when developing regulations. The process is summarized as follows®

! Government of Canada, CEPA Environmental Registry ™ URL http://www.ec.gc.ca/ CEPARegistry/Regul ations
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1. A copy of the regulaions proposed to be made by the Minister or the Governor in Council
under CEPA is published by the Minigter in Part | of the Canada Gazette, Canada's officid
parliamentary journd. This publication is a statement that indicates the manner in which the
Minigters (of the Environment and Hedlth) intend to develop a proposed regulation.

2. Within 60 days after the publication of a proposed regulation, any person, including a
representative of the government of any country that would be affected by or benefit from it,
may file with the Minigter written comments on the proposed regulation.

Once a proposed regulation has been finadized, taking into account the comments received during the
60-day public consultation period, the find officia regulaion is published in Part 1l of the Canada
Gazette. It isexpected that the new PCBWEIR will be ready for Gazetting in (PART 1) the Spring of
2001.

3. CONTEXT
31 PCBUSE AND PCB WASTE MANAGEMENT IN CANADA

While never manufactured in Canada, PCBs were imported from the United States since the 1930's
and were in wide use in eectrical equipment and numerous other products until the late 1970's. At that
time research linked PCBs to cancer, reproductive failure, birth deformities and other hedlth problemsin
many animas and was generdly thought, though not conclusively proven, that when not properly
managed, could have dgnificant effects on human hedth including cancer and immune system
dysfunction.

Commercia, manufacturing and processing uses of PCBs were redtricted in Canada in 1977 with the
introduction of the Chlorobiphenyls Regulations. The effect of these regulations was to bring an end
to the manufacture and import of new PCB eguipment and the refilling of existing equipment with fluids
containing PCBs. By the late 1980s, legidation and forma agreements controlling the management of
PCBs were in place. Under this regime, materias containing PCB wastes were subject to control if
they contained concentrations of 50 mg or more of PCBs per kilogram (i.e. 50 parts per million or
ppm). These initiatives included the Transportation of Dangerous Goods Act and Regulations,
Canada-U.SA. Agreement on the Transboundary Movement of Hazardous Waste the PCB
Waste Storage Regulations under the Canadian Environmental Protection Act, and severd CCME
Guidelines on PCB waste management.

2 Government of Canada, Economic Impact Analysis of Proposed Amendments to the CEPA Chlorobiphenyls
Regulations and Storage of PCB Material Regulations, draft summary report by Headwater Environmental Services
Corporation (Environment Canada, Environmental Protection, August 2000) at p.1.
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Congderable volumes of PCB’s have been taken out of service and the resulting PCB wastes have
been digposed. There remains in Canada and elsewhere, szable volumes of PCBs 4till in equipment in
service prior to the date of the legidation and substantia quantities of PCB-contaminated wastes in
dorage waiting to be treated. These materids must be trested in an environmentaly sound and
expeditious manner.

Domedticdly, the federal government and the provinces share jurisdiction for the management of wastes
and recyclable materids. The federd government authority for PCB wadte is to control the import,
export, release to the environment, storage and transboundary movement as stipulated by the Canadian
Environment Protection Act and the Transportation of Dangerous Goods Act. The provincid and
territorid governments regulate intraprovincia movements of PCB waste. They are dso responsible for
establishing controls for licenang of PCB waste carriers and trestment facilities within their jurisdictions.

The federd and provincid governments cooperate through the Canadian Council of Minigers of the
Environment (CCME) to developed substance and technology specific guidedines that have specific
goplication to PCB management. These guidelines are then used in drafting legidation, reviewing
environmental assessment and in issuing permits and certificates of gpprovd. The rdevant CCME
guiddines are asfollows:

Codes of Practice for Used Oil Management (1989)

Guiddines for PCB Waste Management (1989)

Guiddinesfor Chemica PCB Treatment (1990)

Guiddines for PCB Dedtruction (Incineration) (1990)

Hazardous Waste Landfill Guiddines (1991)

Hazardous Waste Incinerator Guiddlines (1992)

PCB Transformer Decontamination Protocols (1995)

Nationd Guidelinesfor the Use of Hazardous and Non-hazardous Waste as Supplementary
Fudsin Cement Kilns (1996)

Given the complexity of the regulatory regime, co-operation and co-ordination of the federal, provincid,
territoria governments and aborigind peoples is essentid for Canada to be successful in developing and
implementing a suitable PCB management system.
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In Canada, there are currently nine mgor facilities approved for PCB waste management: two in
Alberta;® two in Quebec; and five in Ontario. A number of other companies are involved in the
transportation, storage, transfer and pretreatment of PCB waste.

3.2 PCBEXPORT AND IMPORT IN CANADA

Canada permitted the export of Canadian PCB wastes only to the United States and only for
destruction in the 1990 PCB Waste Export Regulations created under CEPA, 1988. At the time, the
United States border had been closed to PCB imports since 1980. The only exports of PCB wastes
from Canada alowed into the United States in the early 1990s were United States government-owned
PCB wastes to be returned to that country for disposal.

In 1995, the U.S. moved to open the border for a broader range of PCB waste from Canada. In order
to have time to assess whether the PCBs being exported would be subject to environmentaly sound
management, Canada obtained an Interim Order temporarily banning the export of Canadian PCB
waste to the United States in 1995.

In February 1997, following a review of the 1996 US PCB Waste Import Rule, the revised PCBWER
were adopted in Canada and the Canadian border reopened to the export of PCB wastes. These
regulations adlow the export of PCB waste only to the United States but only for disposd a an
authorized fadility other than alandfill. This landfill prohibition is congstent with the Technicd Guiddines
under Basel Convention on the Transboundary Movement of Hazar dous Wastes.

The PCBWER contain additional conditions for exporting PCB wastes. However, because the
importation of wastes containing PCBs above 2 ppm into the United States was effectively banned by a
court ruling on a Sierra Lega Defense Fund challenge to the U.S. EPA PCB Rule under the Toxic
Substances Control Act (TSCA) in July 1997, dl these provisons are presently moot.

As dated in Section 2 above, the present authority to control the export and import of hazardous
wades, including PCB wastes is found CEPA, 1999. As described above, the PCBWER were
established under CEPA, 1988 and rolled over under CEPA, 1999 to control the export of PCB
wastes above 50 ppm from Canada. The import of PCB wastes are regulated under the generd
provisons of EIHWR which have been in effect snce 1992.

Together the PCBWER and EIHWR establish the conditions for the export and import of PCB wastes
above 50 ppm shipped across the Canadian border. These regulations ensure that transboundary PCB

% The Alberta government recently announced an interim arrangement for continued operation of the Swan Hills
Treatment Centre, following the decision by the private contractor that had been operating the facility to stop
operations at the end of December 2000.
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wastes have been consented to by the receiving country or province before shipment, thereby
respecting the sovereign right of states to determine what enters and leaves their jurisdiction. They aso
ensure that shipments of PCB wastes entering into, leaving or passing through Canada can be tracked
and controlled by Environment Canada with the assstance of various other government agencies and
juridictions. Tracking shipments is an important part of assuring that the PCB wastes reach their find
intended destination and are properly managed.

The PCBWER and the EIHWR are founded on Canada's commitment to protecting the Canadian
environment and implement Canada s internationa obligations under the Basel Convention on the
Control of Transboundary Movements of Hazar dous Wastes and their Disposal and the Canada —
U.SA. Agreement on the Transboundary Movement of Hazardous Waste.*

Ensuring the environmentaly sound management of al hazardous wastes and hazardous recyclable
materids, both domestic and imported, is one obligation common to both commitments. The
development of new PCB regulations for export and import will contribute to meeting that obligation
and strengthen current controls on imports of PCBs.

To date there has been no import of PCB wastes under the EIHWR. However, in the last year there has
been increased interest in the area. 1n December 1999, the province of Alberta began to dlow imports
from outsde Canada to the Swan Hills Treatment Centre. Other Canadian companies are increasngly
interested in the possbility of importing PCB wastes from other countries, especidly from developing
countries with no capacity to manage their wastes in an environmentally sound manner.

At the same time, there have been concerns expressed over the increasing imports of hazardous waste
into Ontario and Québec, especidly for landfill without trestment. However, as shown above, PCB
wadgte digposd is highly regulated in Canada. It is dso important to note that the landfilling or recyding
of any PCB waste imports is prohibited in Canada. Any imported PCB waste must be destroyed.
(Controls on the environmentally sound management of PCB waste imports will be further discussed in
section 4.3))

The chronologica history of PCBs and the Canadian border is summarized in Appendix A.

* Canada's controls on imports and exports of hazardous recyclable materias are also based on OECD Council
Decision C(92)39 on wastes destined for recovery operations. However, since PCB wastes are only allowed to be
shipped for disposal, thisinternational agreement does not directly impact transboundary movements of PCBs.
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4. PROPOSED AMENDMENTSTO THE PCB WASTE EXPORT
AND IMPORT REGULATIONS

41  CEPA, 1999

CEPA, 1999 srengthens the provisons concerning control and management of hazardous waste. The
exigting regulations governing PCB waste export and import will be amended accordingly, first through
the amendment to the current PCBWER and, it is expected, subsequently through amendments to the
EIHWR to integrate the controls import and export of PCB wastes into those regulations.
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Among other authorities, CEPA, 1999 includes the authority for Environment Canada to:

. require exporters of hazardous waste destined for find disposa to submit waste reduction plans;

. develop and implement more stringent criteria to assess the environmentally sound management
of transboundary hazardous waste; and

. refuse to issue permits for export or import if these criteria are not met.

As explained earlier in this paper, the requirements for waste reduction plans, new environmentaly
sound management criteria, and equivaent level of environmental safety permits will require some time
to develop since they will gpply to al hazardous wastes and hazardous recyclable materids. In the
interim, Environment Canada is moving forward to strengthen the existing regulaions on the import and
export of PCB wastes.

42 COMPARISON OF CONDITIONS ON EXPORTSAND IMPORTS

One of the main goas of this amendment is to ensure that the controls on the import of PCB wadtes are
as dringent as those for exports.  The following table (Table 1) provides a brief comparison of the
current requirements for export and import of PCB wastes under the PCBWER and the EIHWR.

43 PCBWASTE EXPORT AND IMPORT REGULATIONS - PROPOSED
AMENDMENTS

New regulations on the export and import of PCB wastes will be implemented under Section 185 of
CEPA, 1999. These new regulations will carry over the provisons of the PCBWER while adding
provisions for the import of PCB waste for digposa in Canada

The main objective of changing the PCBWER to the PCBWEIR is to strengthen the controls on imports
of PCB wagtes and harmonize the requirements between imports and exports. Thiswill be done, firdtly,
by ensuring that the regulatory requirements on imports are fully consstent with those set out for exports
in the PCBWER. This will require cregting a new section in the current PCBWER to add paralé
controls on imports.  Given the smilarity of the two regulaions, it is proposed that a number of the
current import controls for PCB wastes under EIHWR will remain the same under the new regulations.

The condderation of possible additiona control for both imports and exports of PCB contaminated
wadgtes in concentrations between 2 and 50 ppm, consistent with new controls being established under
the PCB Regulations, will aso be part of the consultation process on the PCBWEIR. This proposd is
discussed in greater detal below.
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Tablel - COMPARISON OF CONDITIONSON EXPORTSAND IMPORTS

SUBJECT PCB WASTE EXPORTS PCB WASTE IMPORTS DIFFERENCE TO
BE ADDRESSED
Applicability PCB liquids, PCB solids, PCB mixtures, PCB equipment, Wastes that contain or consist of polychlorinated biphenyls Importsless specificin
PCB-contaminated solid or electrical equipment, packaging, | (PCBs) at aconcentration of 50 mg/kg or more. describing PCB wastes.
at a concentration of 50 mg/kg or more. Providesamore
specific list of waste types and disposal activities
applicable to PCB wastes.
Countries of Export to U.S. only for disposal at authorized disposal Exporting country party to Basel Convention, Canada-USA Imports less prescriptive on
export/import facility not landfilling. Agreement. other country involved.
and operation
Canadian Exporter is person whose activity generated the waste, is Importer isdisposer in Canada. No change required.
Exporters/ removing waste from site owned by someone el se, acting
Importers on behalf of government, or collects or receives wastes and
then processesit for disposal at that person’sfacility ina
manner that changes the physical and chemical
characteristics.
Notice Exporter required to provide the Chief’ with completed PCB | Importer completes notice as per Regulations and send to PCB Waste exports and

Waste Notice Form, with proof of insurance and contract
attached. On request of Chief, copy of written
authorization issued by USEPA to the importer must also
be provided.

Environment Canada; copy of contract, proof of insurance
attached to notice.

imports use different notice
forms; export notice has
additional information.

Authorization

The carriers and disposal facility must be authorized;
written authorization under TSCA allowing import and
disposal.

Authorized carrier and disposal facility. Province must consent to
the import.

No change required.

Insurance

Exporter and carriersinsured against third party damages
and costsimposed by laws; Exporters need $5 million
coverage for each shipment; Carriers need sufficient
amount as required by law in countriesin which PCB waste
transported; liability extends from time waste shipped until

Importer and carrier insured against third party damages and
costs imposed by laws; importers need $5 million coverage of
each shipment; Carriers need amount specified by law of country
through which waste is transported or by international
convention; liahility extends from time waste enters Canada until

No change required.

® Asdefined in the regulations, refers to the Chief of the Transboundary Movement Division of Environment Canada.
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SUBJECT PCB WASTE EXPORTS PCB WASTE IMPORTS DIFFERENCE TO
BE ADDRESSED
accepted at an authorized facility accepted at facility or until the waste leaves Canada if returned
Contracts Signed, written contract between exporter and foreign Signed, written contract between importer and foreign exporter Export contract has
importer, including: containing: additional requirements,
- type of disposal operation, including information onany | -code for disposal operation; especially on temporary
activity to destroy residues for decontamination processes. | - importer to return manifest within 3 days after delivery and storage facility.
- statement that export isfor disposal only written confirmation 30 days after disposal
- importer to provide copy of manifest 5 days after delivery | - importer to take all practicable measures to help exporter comply
and a certificate 30 days after disposal, including the with Basel Agreement if disposal cannot occur.
disposal of any residue
- importer to take all practicable measures to help exporter
to fulfill undertaking and arrange for proper storage and
disposal if disposal cannot occur as notified
- identification of atemporary storage facility where the
waste can be stored for up to 90 days if theimporter cannot
accept the waste
Consent Exporter receives written confirmation from Chief that EPA | Importer received written confirmation from the Chief that the Written confirmation
has consented to import or not objected within 45 days province of import has provided awritten statement that disposal | required from all provinces
after written acknowledgment of receipt of PCB Waste permissible under provincial law. Written confirmation that involved since facilities
Notice Form. Written confirmation that transit countriesdo | countries of transit do not object. regulated at provincial
not object. level.
Manifest Exporter and importer complete relevant portionsand is Exporter and importer complete relevant portionsand isincluded | Should refer to PCB notice
included with the shipment; reference number of PCB with the shipment; reference number import notice included. if itisto beused for
Waste Notice Form included. Copies of manifest, notice Copies of manifest, notice and confirmation of consent stored importsaswell.
and confirmation of consent stored during transit and during transit and deposited at identified customs office.
deposited at identified customs office.
Sefety in Proper packaging, labeling and placarding as per the Proper packaging, labeling and placarding as per the No changes required.
transport Transportation of Dangerous Goods Regul ations. Transportation of Dangerous Goods Regulations.
Alternate Where waste cannot be disposed of asintended the As per contract obligations. Imports have less specific
arrangements | exporter must inform the Chief and USEPA and make reguirements than exports.

aternate arrangement for temporary storage and disposal
within specific time frames.

10
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Given these objectives, it is proposed that the changes not be wide sweeping because they are primarily
intended to ensure uniform interpretation of the controls gpplicable to import and export of PCB waste.
Environmentally sound management, waste reduction plans, and equivdent leves of safety are not
incorporated in the proposed regulations because they are planned to be dedt with through other
mechanisms, such asthe new EIHWR.

A copy of the current PCBWER and EIHWR are available a the following internet Ste:
http:/Mmww.ec.gc.ca/ CEPARegistry/regulations

The following subsections describe in more detail the proposed changes to these regulations to make
them cover both imports and exports.

44  PROPOSED CHANGESTO EXPORT CONTROLS

Severd consequential changes will be proposed to the current PCBWER sections for definitions, notice,
dternate arrangement and insurance sections to ensure the terms gpply to both imports and exports and
to ensure consstency with CEPA, 1999. Except for these smal consequentid changes, it is not
intended to make any changes to the current controls for the export of PCB wadtes at this time.
Broader changes to both the export and import requirements for PCB wastes will be reexamined as
follow-up to the amendments to the EIHWR, expected to be in place in 2003.

45 NEW SECTION ON CONDITIONSON IMPORT

Severd changes will be proposed to ensure consistency of the import and export controls. These will
be further discussed below. A new section is proposed to include the list of conditions for imports of
PCB wagtes, amilar to those in EIHWR with some key additions:

1. Criteriaon the country of export

Canada does not want to be seen as the country of choice for the disposal of PCB wastes for the
world. Severa countries in Europe have a history of PCB waste imports. However, Canada has
not imported any PCB wastes in accordance with the EIHWR to date and Environment Canada
does not anticipate that these proposed regulations, intended to strengthen Canada's import
controls, will result in large quantities of PCB wastes being imported into Canada for the reasons
outlined below.

The smal number of PCB disposd facilities in Canada, the current US ban on export of PCB
wastes and the proposed new CEPA PCB Regulations, which will edablish phase out and

1
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destruction deadlines for PCBs in use and storage in Canada, will create market conditions which
are unlikely to favor large volumes of imports. In addition, the certificate of approva of some
facilities includes conditions on service areas that establish the places from which wastes may be
received.

At the same time, there are a very limited number of facilities throughout the world cgpable of
disposing of various types of PCB wastes. Due to their stable chemical nature, the destruction of
PCB wadtes in an environmentaly sound manner requires sophigticated technology, which few if any
developing countries possess.

Although one of the godls of the Basel Convention is to promote the disposal of hazardous wastes
to the extent possible within the country of generation, Article 4.9 specificdly dlows transboundary
movements where the country of export does not have the technicd capacity and the necessary
fecilities, cgpacity or suitable digposd Stes in order to dispose of the waste in question in an
environmentally sound and efficient manner.

As such, the import condition in the proposed PCBWEIR, plans to include a specific requirement
that any import be in accordance with Canada's obligations under the CanadasUSA Agreement or
the Basdl Convention. Where an import notice is provided for countries other than the United
States (which has a long-standing ban on the export of PCB wastes). It is proposed that Canada
will require the country of export provide written confirmation that it does not have the technical

capacity and the necessary facilities, cgpacity or suitable disposa Stes in order to digpose of the
wadte in question in an environmentally sound and efficient manner.

In this way, Canada can provide assistance to those countries lacking the necessary capacity, while
ensuring proper transboundary movement controls.  In doing so, this will not only protect the
environment of those countries but because there is scientific evidence that air deposition, including
from distance sources is a sgnificant factor in PCB loading in the Great Lakes. With its fragile
ecosystem, PCB arborne deposition in the Canadian Arctic would be of particular concern. As
such, providing environmentally sound disposal of PCB wastes for countries lacking the necessary
capacity may aso benefit Canadian environment.

2. Environmentally sound management

Under the Basd Convention, it is the obligation of the country of import to prohibit the import of
hazardous wagtes unless they can be managed in an environmentdly sound manner (ESM).
Although severa waste stream and operation-specific technica guiddines have been developed
under the Convention, until the last Conference of the Parties in 1999 where a ten year ESM work
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plan and vison gstatement were adopted, little had been done internationdly to work at further
defining ESM.

PCB and PCB wadtes are highly regulated substances in Canada, with controls on their use, waste
storage, handling, trangportation, release to the environment and disposd. The PCBWER currently
permit the export for disposa only, except export for landfilling of PCBs, consstent with the Basdl
Convention Technicd Guidelines on the management of PCB wagtes. Although the EIHWR does
not include a specific satement to that effect, because of the prohibition in the Chlorobiphenyls
Regulations on imports other than for disposa and the corresponding CCME policy, the effect is
the same. However, for further dlarity, it is proposed that the prohibition on import for landfilling
and the requirement that any imports of PCB wastes be destined for destruction be specificaly
included for importsin the new PCBWEIR.

In part, in regponse to concerns about increasing imports of other types of hazardous wastes,
especidly those for landfilling from the United States, Environment Canada has initiated a new
program to develop anaiona regime for ESM of hazardous wastes. As this work progresses over
the next three to five years, the current stringent controls on PCB waste management will be re-
examined. This review will take into account the evolving work on ESM for al hazardous wastes
under the Basd Convention and any new controls specific to PCB wadtes resulting from work
related to the recently findized draft convention to reduce and diminate Persgtent Organic
Pollutants (the so-called POPs Convention). This work will also be used in the development of
ESM criteriafor the new EIHWR.

Until such time as the full set of ESM criteria is developed under CEPA, 1999 for dl hazardous
wastes and hazardous recyclable materids, it is proposed that further definition of what is
consdered environmentally sound management be added to the import controls under the new
PCBWEIR through reference to the current PCB waste management guiddines under the CCME
and the Basd Convention.

3. Changesto contract requirements
To ensure consstency with the export controls, some changes will be proposed to the current
contract requirements for the import of PCB wastes, specificaly that the contract between the
importer and the export as follows:

specify the type of digposa operation, including information on any activity to destroy residues

for decontamination processes, as per the sameligt of operations in the PCBWER;
include a statement that import is for disposd only;

13
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in addition to the requirement for returning manifest copies and a certificate of digposd by the
importer, arequirement for submission of a certificate of digposal 30 days following the disposa
of any resdues from the decontamination of transformers,

a statement that requires the importer to take al practicable measures to help exporter to fulfill
undertaking and arrange for proper storage and disposd if disposa cannot occur; and,
identification of a temporary storage facility where the waste can be stored for up to 90 days if
the importer cannot immediately accept the waste.

This last statement is considered by Environment Canada to be essentid to ensuring that the proper
contingency plan is in place should, for unforeseen reasons, dternate disposal arrangements be
required for a particular import. Because there are a limited number of facilities in Canada capable
of managing PCB wastes and export to the United States is not allowed under US law, Environment
Canada consdersthat it isimportant to have such contingency plansin place prior to shipment.

4. Authorized facilities and additional requirementsfor provincial consent.

Prior to consenting to any import of PCB wastes, it is imperative to ensure that the PCB waste and
any resdue from its production can be treated at an authorized facility. As set out in the contract
requirements above, contingency planning will be required before any import occurs. It is important
to ensure that these contingency plans are consstent with environmentaly sound management and
that dl facilities included in these plans are authorized to receive and dispose of the type of PCB
wadte in question.

Under the current import controls for PCB and other hazardous wastes, consent to an import notice
is only required from the province where the waste will be first imported. Two new requirements
for obtaining written consent before permitting the import will be added:

Written consent will be required from the province where any temporary sorage facility
required to be identified in the contract islocated to ensure that this facility is authorized to store
such PCB wastes.

Written consent will be required from the province or provinces where any residues from the
disposa operation that till meet the definition of PCB waste will be sent for find disposd.

Take the following case, for example. An import notice is submitted by a transformer
decontamination facility in Quebec. Through the decontamination process, transformers are cleaned
to a PCB surface contamination level of less than 10 ni100 cn? and PCB contaminated residue is
created, which contains more than 50 ppm of PCBs. The cleaned transformer parts are destined
for metd recovery in Manitoba and the residues from decontamination are destined for incineration
in Alberta. Asrequired under the regulations, the contract attached to the notice named a facility in

14
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Ontario where the waste imported could be stored for up to 90 days, pending dternate arrangement
should the importer be unable to process the waste as notified. In this case, consent for the import
and decontamination would be required from the province of Quebec; consent for the incineration
of the residues would be required from Alberta; and, consent to any temporary storage at the facility
in Ontario would aso be required. Since in this particular example, the cleaned transformer parts
no longer meet the definition of PCB waste, consent from Manitobais not required.

46  ADDITIONAL CHANGESTO CURRENT IMPORT CONTROLS

In addition to including a new section to the current PCBWER to set out the main conditions for imports
of PCB wastes, other changes are proposed:

1. Useof new notice

A person intending to import PCB wastes would be required to notify using the same notice form as
required for PCB wadgte exports.  The notice form in the current PCBWEIR requires additiond
information than is currently required in the EIHWR notice form.  The current PCB notice form
would have to be dightly amended to make reference to imports as well as exports.

2. Useof specific waste types

EIHWR only includes one generd lising for al PCB wastes, whereas the PCBWER identifies 6
different types of PCB wastes. Under the new PCBWEIR, importers of PCB wastes would have
to identify their wastes under these 6 types.

3. Useof specific disposal operation code

EIHWR provides a listing of disposal operations that is generic for dl types of hazardous wastes,
whereas the PCBWER identifies 6 specific permissble disposa for PCB wastes. Under the new
PCBWEIR, importers of PCB wastes would have to identify their operation and that of the disposer
of any PCB waste residues under these 6 PCB disposa operations.

4. Alternate arrangements
The PCBWER includes specific obligations for the exporter to inform the rdevant authorities in the
countries concerned and make dternate arrangements as approved by these authorities should

disposa of an imported materia not be able to occur as notified. These arrangements are intended
to cover exceptional circumstances. Beyond the contract requirements, EIHWR is not as specific
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with respect to the obligations of an importer (of PCB or other hazardous waste) in such
circumstances.

Consgtent with the new requirements for contracts and for obtaining consent from the authorities in
al of the provinces concerned, specific obligations will be included in the new PCBWEIR to require
the importer to notify the relevant authorities and to assst the foreign exporter in making aternate
arrangements for the temporary storage and disposal esewhere in Canada, or, where such
arrangements are not possible, for the return of the waste to the country of export.

4.7  WASTESCONTAINING LOW LEVELS OF PCBsFOR EXPORTSAND IMPORTS

The current definition for PCB wastes as a type of hazardous waste is generdly set a 50 ppm or above
in mog jurisdiction in Canada and internationdly. However, it has been suggested that it may be
appropriate to consder some type of control on the import and export of wastes containing PCBs
below this level. Without changing the definition of hazardous PCB wadte, it is proposed to consider
the merits of controlling imports and export of wastes containing PCBs in concentrations between 2 and
50 ppm.

There are severd reasons for this proposal:

In addition to prohibitions on imports of PCBs above 50 ppm except for disposdl, the new PCB
Regulations will prohibit, with some specific exceptions, the import of PCBs between 2 and 50
ppm for use, including recycling, where the resulting product contains more than 2 ppm of PCBs.
Some Canadian facilities have service areas in their provincid permit which does not dlow them to
import wastes, whether above or below the 50 ppm regulated limit.

Certain countries, such as the United States, prohibit the import of PCB contaminated materias to
levels lower than 50 ppm.

Although no specific concentration levels have been adopted yet, globa discussions as part of the
POPs negotiations, indicate a shift towards more stringent controls of wastes contaminated with
lower levels of PCBs.

There are ds0 concerns that PCB-contaminated eectrica equipment may contain dioxins and furans as
aresult of arcing. Some commercid formulations of PCBs are dso known to contain dioxins and
furans. Therefore, even if awaste contains less than 50 ppm of PCBS, it isimportant to ensure thet it is
not hazardous by virtue of its dioxin and furan level. EIHWR controls wastes with more than 100 ng/kg
of 2, 3, 7, 8-tetracl orodibenzo-p-dioxin equivalent.

Wastes containing lower concentrations of PCBs and without dioxin levels above the regulated limit are
not consdered to represent the same risk to the environment as higher levels. Therefore the controls for
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the wastes containing low levels of PCBs should not be as stringent as those above the 50 ppm leve
which define a hazardous waste.

Specific controls under consideration for these low-level PCB containing wastes include;

1. ensuring that thiswaste is not exported where its import is prohibited by the country of import;

2. ensuring that this waste is not imported where Canadian legidation prohibits its import;

3. requiring exporters and importers to ensure that the receiving facility is authorized, as required
by the importing jurisdiction, to receive and manage these wadtes,

4. requiring exporters and importers to be able to demongtrate through the results of andytica
testing that the materid is below 50 ppm PCB or the regulated limits for dioxin and furans; and

5. putting onus on the exporter or importer to ensure that the shipment will be transported and
managed in an environmentaly sound management.

One means of implementing these controls would be to integrate some additiond conditions for wastes
containing low levels of PCBs into the new PCBWEIR. Any stakeholder input on other options that
could meet the same environmental goals would evaluated as part of thisinitiative.

S. CONCLUSION AND NEXT STEPS

The main objective of thisregulatory initiative is to strengthen the current regulatory controls on the
imports of PCB wastes. Thisis proposed to be accomplished through the inclusion of specific controls
on the import of PCB wastes congstent with those set out for exports in the PCBWER. Pending future
work on ESM domegticdly and internationaly, it is proposed that the PCBWEIR will aso further define
environmentally sound management through reference to the current CCME and Basel Guiddines. In
addition, new proposed controls are outlined in the paper for the import and export of wastes containing
between 2 and 50 ppm PCBs. Further changes to these regulations to fully implement the authorities
under the new CEPA will be contemplated as part of the amendment to the EIHWR, anticipated to be
in place by 2003.

Following the stakeholder consultation sessions and any written comments submitted in February 2001,
asummary of the comments received will be compiled and circulated to interested stakeholders. Taking
these comments into account, the proposed regulatory controls will then be converted to draft
regulations. A Regulatory Impact Andysis Statement will be developed based on a socio-economic
study thet isaso underway. It is anticipated that these draft regulations will be published in Canada
Gazette, Part |, for forma consultation in the Spring of 2001 for implementation in the Summer of 2001.
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Stakeholder views on these proposals are an important element of the regulation development process.
Your views are greetly appreciated.
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Appendix A: A Brief History of PCB Waste Export and Import

Date Event Result

1977 Canadian (Chlorobiphenyls Regulations) and | Canadaand U.S. both pass legisiation making it illegal to import
U.S. borders closed to PCBs PCBs (except for the importing to Canada for the purpose of

destruction).

1980 U.S. PCB waste export/import ban imposed

1985 Transportation of Dangerous Goods Regulates transport of hazardous materials, including PCB
Regulations (TDGR) introduced wastes

1986 Canada-US Agreement on the Trans- Administrative conditions for export, import and transportation
boundary Movement of Hazardous Waste of hazardous waste

1988 Canadian Environmental Protection Act Designates PCBs as “ Toxic Substance”, provides for
(CEPA) introduced regul ations respecting PCBs

Late 1980s PCB shipments from Canadato France and Shipments successfully transported but enormous public
Ireland approved. concern in both Canada and country of receipt.

1989 Failed attempt to export PCB wastes to the Canada ultimately accepted return of the ships
United Kingdom.

1989 The Basel Convention on the Control of Canada agrees to work to implement the Convention
Transboundary Movements of Hazardous
Wastes and their Disposal signed by Canada

1990 PCB Waste Export Regulationsintroduced Prohibits export to al countries except US

1992 Canada ratifies Basel Convention Canadian legislation to apply Convention rules

1992 Export and Import of Hazardous Wastes | Instituted to satisfy the requirements of the Basel Convention.
Regulations introduced PCBs regul ated as a hazardous waste.

194 North American Agreement on | Permitsrestrictions of transboundary movement and use of
Environmental Cooperation (NAAEC) potentially harmful chemicals and treatment processes that do
Side Agreement to NAFTA not meet the standards of a host country

Nov. 15 1995 One US company granted “enforcement Several U.S. companies eager to begin importing Canadian
discretion” to import into US PCB wastes from | PCBs for destruction; have contractsin place waiting for border
Canada opening

Nov. 20 1995 Interim Order under CEPA amends 1990 PCB PCB exportsto the US cease.

Waste Export Regulations

1996 CCME Guidelines on PCBs clarified Clarifies prohibition landfilling of PCBs greater than 50 ppm

1996 U.S. Import Rule on PCB waste imports Allowsimport of PCB waste into the U.S.

Feb. 7 1997 Canadian PCB Waste Export Regulations, Replaced Interim Order and permitted export of PCBsto the U.S.
1996 inforce for destruction but not for landfilling

July 8 1997 U.S. Court of Appealsrulesthat the EPA did U.S. border closed to al imports of PCBs. Some shipments had
not have the statutory authority to allow the taken place between Feb. and July 1997, Canadian notifiers
import of PCBsto the U.S. informed of US prohibition.

1999 Several PCB waste management companies Environment Canada beginsto consider adding import
express interest in importing PCBs from provisions to the PCB Waste Export Regulations
outside Canada

1999 Albertagovernment has approved to import of [ No notices for import of PCBsinto Albertareceived to date.
hazardous waste, including PCBs, at the Swan
Hills Treatment Centre.

1999 CEPA, 1999 Builds on federal authority to regulate movements of wastes

and recyclable materials.

March 2000 Attempt to import PCB contaminated Shipment returned when Ontario determined that the facility
transformers from US military basein Japanto | was not authorized to receive the waste even if it was below the
facility in Northern Ontario. 50 ppm level.

Oct. 2000 Swan Hills operator provided Province of Subseguent announcement from the Province that an interim

Albertawith written notice of itsintention to

operator has been selected.




| cease operations at facility on Dec. 31, 2000




