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Message from the Superintendent

This issue covers severa topics, some of which |
would like to comment on.

CURRENT OSB PROJECTS

with surplus income, as well as the new Forms

65, 79 and 82 that deal respectively with theindi-
vidual bankrupt’s monthly family income and
expense statement, the statement of affairsfor anon-
business bankruptcy, and the report on the bank-
rupt’s application for discharge. The changes made
to these forms are based on extensive consultations
with various stakeholders in the insolvency com-
munity and with the Joint Committee on Bankruptcy.

I ncluded in thisbulletin is Directive 11R dealing

You will recall that the National Insolvency Forum
proposed a series of measures designed to make the
Canadian insolvency system more efficient. One of
these proposals focussed on changing Form 79 so
that individual bankrupts’ financial statements pro-
vide their creditors with more complete information
on the bankrupts’ personal and financial situations.

To facilitate the use of the new forms, the OSB
organised information sessions in different parts
of the country for the trustees and their personnel.
These meetings addressed various issues raised by
participants as part of the overall effort to ensure
uniform national application.

Also, Form 31 dealing with proof of claim will soon
be revised to make it easier for both creditors and
trustees to use.

The OSB hopes that the revised layout of these
forms and directives will meet the expectations of
creditors and other stakeholders. All these
documents are available on the OSB Web site at
osb-bsf.ic.gc.ca

PAY EQUITY
s| mentioned in the previousissue, the OSB
has been working with the CIPA to develop
a uniform national policy on handling
income from pay equity settlements. Various

approaches were considered to find a solution that
was both consistent with the legislation and accept-
able to the parties concerned. However, proposals
to date have proven to be unsatisfactory.
Nonetheless, this issue remains a priority for the
OSB and new devel opments are expected shortly.

RECENT DEVELOPMENTS CONCERNING
HEATING EXPENSESAND
DEMUTUALIZATION

eral queries have been received as to how
0 deal with the heating expense allocation.
incethe basic question isvery relevant at this

time, the OSB and the CIPA have adopted a joint
position, which isoutlined in thisissue.

In another development, | had mentioned in the pre-
viousissue that the OSB was considering interven-
ing in an appeal that a trustee had lodged against a
provincial court’s decision concerning demutual-
ization. The appeal has now been heard with the
result that the court rejected the appeal of the reg-
istrar’s decision. This issue contains a summary of
the overall question and the OSB’s current posi-
tion on demutualization in the wake of this judge-
ment.

NEW LEGISLATION

arious bills to amend the Bankruptcy and
Insolvency Act are currently being studied
or have recently been approved. Please refer

tothe“New Legidation” section to learn about how
these changes might affect you.

SUCCESSFUL TRUSTEE LICENCE
CANDIDATES

his year, 32 candidates were successful in
obtaining or being offered their trustee

licence. Six of the candidates were restricted
to commercial bankruptcies and proposals, and
another nine candidates were restricted to consumer
bankruptcies and proposals. These restrictions will
not automatically expire on a given date. Trustees
holding alicence that is subject to restrictions are
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required to make a specific application to have the
restrictionslifted. Thisissue of the Bulletin contains
alist of thisyear’s successful candidates, aswell as
the success and failure statistics for our various
offices across Canada.

TRUSTEE LICENSING SERVICES ON-LINE

Il information on how to obtain atrustee
A licence, what is required to practise as a

trustee, and how to change alicencethat has
aready been issued can now be accessed at the OSB
Web site, osh-bsf.ic.gc.ca The site also covers sev-
eral other topics and provides another way of con-
tacting the OSB. This initiative is part of the
Canadian government’s “On-line” program to
improve client services and make the federal gov-
ernment more efficient and accessible. | sincerely
hope you will consult and use this new service.

ELECTRONIC FILING INITIATIVE

here are mgjor risksinvolved in implement-
I ing any electronic business system, but the
OSB isconvinced that if itson-lineinitiative
is successful, it will benefit all insolvency stake-
holders. Although the OSB'’s negotiations with apri-
vate consortium to provide all OSB serviceson-line
have ended without a viable agreement, other solu-
tions are available and we are currently studying
them. The “Electronic Filing Initiative” section pro-
vides readers with an update. As you will read, the
OSB is pursuing its efforts to introduce this sys-
tem and is convinced that it will be very useful.

PERSONAL INSOLVENCY
TASK FORCE ESTABLISHED

Personal Insolvency Task Force (PITF) has
been established to review the personal
bankruptcy provisions of the Bankruptcy
and Insolvency Act. Starting from scratch, this group
will explore alternative models of consumer insol-
vency processes to address perceived weaknessesin
our Canadian insolvency system. The PITF will
review consumer and creditor expectations while

factoring in the general public interest. It will also
identify desirable legidative changesto the Canadian
insolvency system. At the end of the review process,
the Task Force will issue acomprehensive report as
part of the overall BIA Review in 2002. For your
reference, this issue of the Bulletin contains the
PITF s terms of reference. Also, as the work pro-
gresses, the minutes of task force meetings and a
summary of the main issues dealt with will be posted
on the OSB Web site. We would very much appre-
ciate that everyone interested in providing the task
force with awritten submission on these issues gets
in touch with Chantal Quesnel by e-mail at
guesnel.chantal@ic.gc.ca, by phone at
(613) 941-8926 or by fax at (613) 941-2862.

THE OSB ON-LINE

The OSB isinfavour of eectronic distribution
of insolvency related documents and infor-
mation. Recent tests have shown that we can
contact almost 90% of licensed trustees by e-mail.
E-mail will therefore be the OSB's preferred means
of communication in the future. Not only can we
contact most trustees by e-mail, the amost instan-
taneous sending and receiving of paperless elec-
tronic messages yields real savings in time and
money.

| invite readers to take note of the electronic mail
results on directives and forms. You may & so notice
that thisway of providing communication constitutes
acogt-effective aternative and is more efficient com-
pared with the traditional way of communicating.

| therefore encourage all the various stakeholdersin
the insolvency field to bein regular electronic con-
tact with the OSB either through e-mail or by con-
sulting the OSB Web site at osb-bsf.ic.gc.ca
(Remember everything can be done in either offi-
cial language.) In conclusion, | hope that Bulletin
readers and Web site userswill tell us how they feel
about all these developments. Naturally, any sug-
gestions for improving our Web site's content and
layout will always be welcome.
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CANADA
Province of Ontario
Industry Canada
Office of the Superintendent of Bankruptcy

DISCIPLINE ORDER
UNDER THE BANKRUPTCY AND INSOLVENCY ACT

In the matter of David |saac Guttman
Formerly aholder of atrustee licence for Manitoba
Presently a holder of atrustee licence for Ontario

WHEREAS David Isaac Guttman is a licenced
trustee in the City of Toronto, Province of Ontario;

WHEREAS, the said David | saac Guttman formerly
held atrustee’s licence for the Province of Manitoba
and as such operated an office in the City of
Winnipeg, Province of Manitoba;

WHEREAS the Senior Discipline Analyst to the
Office of the Superintendent of Bankruptcy pursuant
to the general delegation received by the said Senior
Discipline Analyst for the application of subsection
14.02(1) of the Bankruptcy and Insolvency Act
(BIA), has submitted a Report to the Superintendent
of Bankruptcy on the administration of the said
David Isaac Guttman while he operated as atrustee
in bankruptcy in the City of Winnipeg, Province of
Manitoba;

WHEREAS the Report submitted by the Senior
Discipline Analyst identifies a number of deficien-
cies and wrongdoings on the part of David Isaac
Guttman which undermine the integrity of bank-
ruptcy and insolvency system and more specifically
identify the following:

* improperly diverted to his persona bank
accounts, funds payable out of estate to the
accounting firm to which he belonged at thetime;

e drawing unauthorized fees contrary to Rule
64.4(2);

 failing to properly verify Statement of Affairs;

» failing to realize and improper Realization of
Assets,

 failingto report in atimely manner on bankrupts
discharges asper S. 170 of the BIA;

WHEREAS the said David | saac Guttman has not
accepted any assignments under histrustee licence,
nor acted as a designated trustee on any new bank-
ruptcy estates since May 1995, and has submitted
certain other mitigating evidence that has a bear-
ing on the nature of this Order;

WHEREAS pursuant to subsection 14.02( 1) of the
BIA, the Senior Discipline Anayst has sent to David
Isaac Guttman a copy of the said Report with the
recommendation included therein;

WHEREAS a conference call was held with the
parties on September 11, 2000;

WHEREAS during the conference call,
Mr. Guttman confirmed that he had no estates under
his supervision and that he had ceased to act as
Trustee pursuant to the BIA,;
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WHEREAS Mr. Guttman indicated he had no plan
nor desire to accept any new appointment as a
Trustee in the future;

WHEREAS Mr. Guttman further stated that if so
required he would not seek the renewal of histrustee
licence for year 2001; AND

WHEREAS, David Isaac Guttman, trustee, was
afforded a full opportunity for a Hearing and has
elected not to be heard further under subsection
14.02 (1) of the BIA.

ORDER:

I, the Superintendent of Bankruptcy, pursuant to the
statutory powers provided to me, by virtue of
subsections 13.2(5) and 14.01(1) of the BIA, hereby
order asfollows:

That the trustee licence of David |saac Guttman,
Toronto, Ontario, be cancelled 10 days after the
issuance of this order.

Ottawa, November 30th, 2000

The Superintendent of Bankruptcy
Marc Mayrand

(Corrected, 20.12.2000)

INSOLVENCY BULLETIN, VoLumE 20, Numser THRee | Decision, D.1. Guttman



BANKRUPTCY AND INSOLVENCY ACT
RE: THE CASE OF GUY LOSLIER, CA,
HOLDER OF A TRUSTEE LICENCE

PRELIMINARY DECISION

I.INTRODUCTION

Licensed trustee Guy Loslier has submitted two
objections against theimposition of any disciplinary
measures in connection with hisrole in the mis-
management of the property and business of
H. Sénécal Transport inc. and 2331-0899 Québec
inc. during 1986 and 1987. His two objections are
asfollows:

1. Because of the amendments madein 1992 to the
Bankruptcy Act, R.S.C., 1985, c. B-3, the Deputy
Superintendent of Bankruptcy’s report on inci-
dents that took place prior to 1992 has no legal
basis and isinadmissible.

2. Since key documents have been destroyed and
akey witnessis not available, this has deprived
Mr. Loslier of full answer and defence.

After reviewing each objection in relation to rele-
vant legislation and regulations, | have concluded
that both objections should be rejected.

II. THE FACTS

In 1985, atransport company, H. Sénécal Transport
inc. [Sénécal Transport] requested assistance from
lonnis Mavrikakisto help the company deal withits
financial difficulties. Mavrikakis, who claimed to be
a consultant specializing in companies struggling
financially, was quickly able to take effective con-
trol of Sénécal Transport’s assets and business.

During the next two years, Mavrikakis engineered
aseries of transactionsthat resulted in the complete
stripping of all the company’s assets. He persuaded
company owner Henriot Sénécal to create a new
company, 2331-0899 Québec inc. [2331 Québec]

and to transfer all Sénécal Transport’s assets to the
new company. Mavrikakisthen provoked the bank-
ruptcy of 2331 Québec. The physical and monetary
assets of both companies were thereby put out of
their creditors’ reach and were transferred into com-
panies controlled by Mavrikakis.

During 1986 and 1987, while these fraudulent activ-
ities were going on, Mavrikakis made use of
Guy Lodlier's services in three capacities:

(i) astherepresentative of Seymour D. Steinman,
the designated fiduciary representative of one
of Sénécal Transport’s debts (even though
Mr. Steinman had, in fact, resigned from this
function at the time Mr. Lodlier claimed to be
acting as his representative);

(ii) astheinterim receiver of 2331 Québec, after
this company was placed under the Bankruptcy
Act on April 23, 1987; and

(iii) as abankruptcy trustee in the “ 2331 Québec”
bankruptcy.

Later, in a judgement confirmed by the Court of
Appeal, Judge Barbeau of the Superior Court stated
that Guy Loslier's negligence in carrying out the
above-mentioned duties allowed Mavrikakis to
deprive Sénécal Transport and its creditors of what
they had an absolute legal right to.1 The judgement
notes that, in acting on behalf of Mavrikakis,
Guy Lodlier had put himself in a conflict-of-inter-
est situation, since he was both a bankruptcy trustee
and the acting receiver for 2331 Québec; his behav-
iour was cul pable both because he did nothing and
he wasin a conflict of interest.

1. 2331-0899 Québec inc. v. Guy Lodlier, J.E. 90-404 (Sup. Ct.), confirmed by [1996] R.R.A. 308 (C.A.)
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In 1997, after the judgement from the Court of
Appeal, Guy Lodlier wasinformed that his case had
been submitted to the Disciplinary Committee.

In November 1998, Michel Leduc, a Deputy
Superintendent of Bankruptcy, produced a report
describing the actions for which Guy Loslier had
been found civilly responsible and recommended
that histrustee licence be suspended for three years.

Mr. Loslier has repeatedly objected that the disci-
plinary process should be stopped.

I11.ANALYSISOF GUY LOSLIER’S
OBJECTIONS

[11(A) FIRST OBJECTION: ALLEGED
INADMISSIBILITY OF THE DEPUTY
SUPERINTENDENT’S REPORT

Guy Lodlier clamsthat, at the time when the Deputy
Superintendent produced his report, anew discipli-
nary systemwasin place, and thisdid not allow the
Deputy Superintendent to discipline conduct that
had taken place during atime when the former sys-
tem was in effect. It is easier to understand this
objection by referring to the statutory provisions it
is based on.

I11(A)(i) Overview of therelevant statutory
provisions

Before a legislative amendment was adopted in
1992, the authority of the Superintendent of
Bankruptcy [the“ Superintendent”] to deal with any
case of misconduct by bankruptcy trustees was
described in section 7 of the Bankruptcy Act. Under
this section, the Superintendent only had the author-
ity to investigate the matter and make areport to the
Minister of Consumer and Corporate Affairs [the
Minister]. On the other hand, another provision, sub-
section 14(2), stipulated that the power to suspend
or cancel a trustee’s licence was the Minister’s
prerogative.

In 1992, the Bankruptcy Act was amended and
renamed the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3, as amended by S.C. 1992, c. 27 [the
Act]. The above-mentioned powers were amended
and, whereas they had previously been assigned to

two jurisdictional authorities, they were now placed
in the hands of a single public servant — namely,
the Superintendent, who, according to subsection
14.01(2) of the new act, isnow responsible for both
investigations and discipline. The disciplinary power
conferred by the Act includes the authority to can-
cel or suspend atrustee’s licence.

An interim measure was introduced concerning
trustees who had received notice prior to
30 November 19922 that the Superintendent intended
to submit areport to the Minister under section 7 of
the Bankruptcy Act. If such notice had been given,
but no hearing had yet taken place, the Minister's
authority under the former subsection 14(2) could
have been delegated to any other person except the
Superintendent. See the Act to amend the
Bankruptcy Act and to amend the Income Tax Act in
conseguence thereof, S.C. 1992, c. 27 [the “Act to
amend the Bankruptcy Act”].

[11(A)(ii) Objection concerning thereport’s
admissibility

Mr. Loslier states that, under the existing circum-
stances, the Deputy Superintendent’s report has no
legd validity. Since he did not receive notice, before
30 November 1992, of the intention to submit a
report to the Minister, the interim measures were
not applicable. Furthermore, Mr. Loslier also states
inhisreply that if the* Superintendent” had intended
to conduct an investigation before that date, he was
legally obliged under the transitional procedure to
make such an intention known. He arguesthat in his
particular case, the Superintendent did not fulfil this
obligation.

Since the transitional procedure was not followed,
Mr. Leduc’s report was produced on the basis of pro-
visions contained in a pre-1992 version of the Act.
Mr. Loslier argues that the Superintendent’s pow-
ers conferred by subsection 14.01(1) can only be
applied to events that occurred after the Act came
into effect on 30 November 1992. On the other hand,
Mr. Leduc’sreport deals with professional miscon-
duct that took place in 1986 and 1987. According
to Mr. Loslier, applying subsection 14.01(1) to
events that took place before its coming into effect
would be tantamount to applying it retroactively.

2. Datethe new changes cameinto effect.
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Since subsection 14.01(1) has not been not been for-
mulated in away that contradicts the presumption
that it is non-retroactive, the Superintendent’s report
should not be admissiblein this case.

ITT(A)(iii) Analysis of the fir st objection

Mr. Loslier basically claims that, after the proce-
dures governing investigations and disciplinary
action are amended in the legidlation, the new pro-
cedures cannot be applied to events that took place
before the amendments. The only exception to this
“rule’” would be in cases where the legid ature specif-
ically statesthat it wants the new procedures to be
retroactive.

In my view, thisinterpretation of Mr. Lodlier'sisfar
too broad and is not supported by any relevant legal
authority. First, the Interpretation Act, R.S.C. 1985,
c. 1-21, specifically statesthe opposite rule. Second,
Mr. Loslier’'s objection does not take into account
the specific meaning given to retroactivity in prece-
dent-setting court decisions.

Paragraph 44(d)(iii) of the Interpretation Act directly
contradicts Mr. Lodlier’s claim, as follows:

44. Where an enactment, in this section called the
“former enactment,” is repealed and another
enactment, in this section called the “ new enact-
ment,” substituted therefor, ...

(d) the procedure established by the new enact-
ment shall be followed as far as it can be
adapted thereto ...

(iii)in a proceeding in relation to matters that
have happened before the repedl...

44. En cas d’ abrogation et de remplacement, les
regles suivantes s appliquent: [...]

(d) laprocédure établie par le nouveau texte doit
étre suivie, dans la mesure ou I’ adaptation
en est possible: [...]

(iii) dans toute affaire se rapportant a des faits
survenus avant |’ abrogation.

The purpose of this provision isto provide for con-
tinuity in the administration of legal procedures
when these are subject to legislative amendment.
It obliges those responsible for administering an act
to follow the procedure prescribed in the amended
act when dealing with situations that occurred before
the act was amended.

If paragraph 44(d)(iii) of the Interpretation Act is
applied to the Deputy Superintendent’s recommen-
dations, it is clear that they comply with the appli-
cable version of the act in question. The investigation
and disciplinary procedures connected with
Mr. Loslier's professional negligence in 1986 and
1987 concern events that took place before the for-
mer act was repealed — specifically, sections 7 and
14(2) of the Bankruptcy Act. By producing areport
and recommending that Mr. Lodlier’slicence be sus-
pended by the Office of the Superintendent of
Bankruptcy, the Deputy Superintendent acted in
accordance with “the procedure established by the
new enactment,” that is, subsection 14.01(1) of the
Bankruptcy and Insolvency Act. Thisiswhy it can
be said that the steps taken by the Deputy
Superintendent comply with the provisions of the
Interpretation Act in every respect.

Thefact that the Deputy Superintendent acted under
due legd authority is sufficient justification to refute
this objection.

Infact, evenif the Interpretation Act did not clearly
apply to thiscase, Mr. Lodlier’'s objection should not
be accepted because it does not identify any actual
instance of retroactive application of the Act. In numer-
ous cases, the courts have distinguished Acts that
aretruly retroactive from those that only affect exist-
ing situations or acquired rights. This distinction
was clarified in a decision of England’s Court of
Apped, West v. Gwynne,3 and embodied in many sub-
sequent decisions of the Supreme Court of Canada.4

InWest v. Gwynne, the owner of some premiseswho
had been disadvantaged as a result of the applica-
tion of anew act argued that applying the new statute
to existing leases had the same effect as applying
it retroactively. Master of the Rolls Cozens-Hardy

3. [1911] c. 2 (C.A.)

4. Gustavson Drilling (1964) Ltd. v. Minister of National Revenue, [1977] 1 R.S.C. 271; AG of Quebec v. Tribunal de |’ expropriation
[1986] 1 R.S.C. 732; Venne v. Quebec (Commission de protection du territoire agricole), [1989] 1 R.S.C. 880.
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expressed the opinion that it is presumed that an act
should not have retroactive effect unlessthe opposite
intent is evident in the wording or must be implied.

| assent to this general proposition, but | fail
to appreciate its application to the present
cae. “ Retrospective operation” isaninaccurate
term. Almost every statute affectsrights which
would have been in existence but for the statute.

L. J. Buckley agreed:

To my mind, theword “ retrospective” isinap-
propriate, and the question is not whether the
section is retrospective. Retrospective opera-
tion is one matter. Interference with existing
rightsis another. If an Act provides that as at
a past date the law shall be taken to have been
that which it was not, that Act | understand
to be retrospective. That is not this case.

When a new provision concerning leases was
adopted in 1892, this did not result in legislation
with retroactive application simply because it
affected existing leases. It was more a question of
legidation that affected existing rights, as opposed
to a statute with retroactive application.

The principle to be derived from West v. Gwynne,
as well as from the decisions handed down by the
Supreme Court of Canada to the same effect, has
been very clearly explained by PA. C6tés:

We should therefore distinguish retroactivity
and the affecting, in the future, of rights that
have been acquired in the past; we haveto dis-
tinguish between an Act’ sretroactive effect and
its future effect on situations that have origi-
nated in the past; we have to distinguish the
presumption of an Act’s non-retroactivity from
the presumption that it preservesacquired rights.

In other words, all applications of an act to past
events do not constitute “ retroactive application of
the Act.” Sometimes, an ordinary act is applied to
eventsthat have already taken place or to rightsthat
have already been transferred. This does not imply
retroactivity in the sense that the applicable act in
this case was something other than it actually was.

If the distinction made in West v. Gwynne is
accepted, it is easy to see that Mr. Lodlier isunjus-
tified and inaccurate in his use of the term “ retroac-
tive.” When the Deputy Superintendent used the
procedure prescribed in subsection 14.01(1) of the
Bankruptcy and Insolvency Act, he did not claim
that the act applicablein 1986 and 1987 was, in fact,
the act passed in 1992. That would indeed have con-
stituted retroactive application of legislation. What
the Deputy Superintendent actually did was similar
to what was maintained in West v. Gwynne: he sim-
ply applied a new act to a previous situation. The
only objection that could be raised in similar cir-
cumstancesis not based on the presumption of non-
retroactivity, but rather on the presumption of
preserving acquired rights.

However, it should be made immediately clear that
Mr. Lodlier cannot complain that the new procedure
deprived him of rights acquired under the procedure
that was applicable prior to 1992. Under the pre-
1992 legislation and specifically according to the
provisions of subsection 14(2) of the Bankruptcy
Act, atrustee who was the subject of an investiga-
tion had the right to a hearing in which to reply to
the allegations contained in the Superintendent’s
report. Thisright is conserved in the post-1992 leg-
islation, and specifically in subsection 14.02(1) of
the Bankruptcy and Insolvency Act. That iswhy it
is legitimate to assert that Mr. Loslier's acquired
rights have not been impinged upon and that there
has been no retroactive application of legislation
in this case.

Case law and the Interpretation Act complement
each other. Court decisions suggest that there isno
problem of retroactivity when a new provision is
applied to events that took place before it was
adopted. At the most, it could affect acquired rights,
but that situation does not apply in this case. The
Interpretation Act complements this logical
approach by clearly stating that changes to proce-
dures are applicable to eventsthat took place before
the changes.

Thus, both the legislation and case law run counter
to the position taken by Guy Lodlier. The adminis-
trative procedure he described does not lack

5. COté, supra, p. 137.
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legislative authority. Applying a new procedure to
previous incidents does not represent retroactive
application of the law.

Finally, let me add a comment in response to an
argument put forward by Mr. Loslier in hisreply.
Quoting subsection 9(2) of the Act to amend the
Bankruptcy Act, Mr. Loslier claims that the
“Superintendent” did not fulfil his obligation before
1992 to give notice that he intended to make areport
to the Minister.

In my opinion, subsection 9(2) does not create such
an obligation. In fact, subsection 9(2) isonly appli-
cable “where’ the Superintendent, before the new
act comesinto force, gives notice of intent to make
areport to the Minister. However, there is nothing
in the wording of this provision that indicates that
the Superintendent was obliged to announce intent
to submit areport, even if this was the case before
the new act came into effect. The text of the Act
states: “ Where, before the coming into force of this
section, the Superintendent had communicated in
writing to (the licensee) the Superintendent’ sinten-
tion to make a report to the Minister in respect of
that licensee..” and not “ the Superintendent shall
make known his intention to make a report before
the coming into force of this section”

In other words, whether or not the Superintendent
intended, before 30 November 1992, to investigate
and report on Mr. Lodlier’s conduct, he was not sub-
ject to any obligation in this respect before that date.

The first objection is therefore rejected. The tran-
sitional procedure was not applicable and did not
create any pre-1992 requirement to inform. The
applicable act was the onein effect after 1992, that
is the Bankruptcy and Insolvency Act; and the
Deputy Superintendent’s application of this act to
events that took place prior to 1992 does not con-
stitute retroactive application of an act.

[11(B) SECOND OBJECTION: ALLEGED
DENIAL OF FULL ANSWER AND
DEFENCE

I11(B)(i) The objection

Guy Lodlier also maintains that, since certain doc-
uments and a key witness are not available, the

current proceeding should be stopped because heis
not in aposition to defend himself adequately.

Thefacts substantiating these alegations are highly
debatable. Mr. Lodlier states that when the eventsin
guestion were taking place, hisimmediate super-
visor was Mr. Paul Bertrand, manager of the insol-
vency section at Mr. Loslier's then-employer,
Samson Bélair Deloitte & Touche. Mr. Bertrand
died on 27 December 1999 and is described by
Mr. Loslier as his most important witness.
Mr. Loslier also states that, according to Samson
Béair Deloitte & Touche, the file dealing with the
case in guestion was destroyed following comple-
tion of the legal proceedings that took place after
the Quebec Court of Apped’sjudgement was handed
down. Mr. Lodglier points out that thisfile contained
everything that he had turned over to the trustee who
replaced him in the 2331 Québec bankruptcy and
included an agenda and his personal notes.

The Department of Justice prosecutor vigorously
contests Mr. Lodlier’sversion of the facts. According
to the prosecutor, the bankruptcy trustee for 2331
Québec was not Samson Bélair Deloitte & Touche,
but Mr. Loslier personally. If the “file” in question
constitutes the complete file on the company,
Mr. Loslier was duty-bound to preserveit and hand
it over to his successor in 1987, in accordance with
section 36 of the Bankruptcy Act. As a result,
whether thefile dtill exists or wasindeed destroyed,
Mr. Loslier had failed to fulfil hislegal obligation
to turn it over to the trustee who succeeded him.

For the purposes of coming to a decision on this
question, | will takeit for granted that the documents
in question have indeed been destroyed.

I11(B)(ii) Analysis of the “ full answer and
defence” abjection

[11(B)(ii)(a) Principlesof fairnessin
administrative law

Mr. Loglier’s objection has been expressed in terms
that are not totally consistent with the nature of the
current proceeding. He says that he is not able to
mount “afull answer and defence,” a use of lan-
guage that callsto mind the rights of an accused in
acrimina proceeding — in other words, in the con-
text of someone enjoying the full protection pro-
vided by Article 7 of the Canadian Charter of Rights
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and Freedoms.¢ When Mr. Loslier uses such lan-
guage, he invokes a level of procedural protection
far greater than the level heisentitled to in the con-
text of adisciplinary proceeding in which his life,
freedom and safety are not being threatened.

The areaof thelaw in which Mr. Lodlier’s objection
would have a sounder basisis not criminal law, but
administrative law. For instance, an objection could
be raised on the grounds that the proposed proce-
dureisbased on alegal processleadingtolossof a
professional licence. While it is not appropriate in
such circumstancesto refer to theright to full answer
and defence, someone could still object on the
grounds that conducting a hearing in the absence of
a key witness or crucial documents constitutes an
infringement of the “duty to act fairly,” which
includesthe ‘audi alteram parten rule.

Itistherefore in the context of natural justice or the
“duty to act fairly” that the objection based on the
absence of certain documents or testimony must be
considered.

The ability to submit evidence and generally to
“make good use of one’sresources’” congtitutes part
of the *audi alteram partem'’ rule. However, like any
rule of natural justice, the degree of protection pro-
vided by ‘audi alteram parten? is not identical in
every case. Justice Dickson stated: “ The aspects of
the principles of natural justice and fairness, as
applied to individual cases, will vary according to
the particular circumstances of each case.”8

Thus, to determine what the duty to act fairly in
Mr. Lodier'scaserequires, it isnecessary to examine
the nature of this particular proceeding more closely.

[11(B)(ii)(a) Therequirements of the ‘audi
alteram partem’ rulein this case

The Bankruptcy and Insolvency Act stipulates that
the official delegated by the Superintendent must
use quasi-judicial means to determine how to

proceed in dealing with a report of professional
misconduct concerning a trustee. The following
comments give some indication as to the degree of
fairness envisaged by Parliament.

(i) Theinvestigating body and the adjudicating body
are the same: Subsection 14.01(1) of the
Bankruptcy and Insolvency Act states that
“Where, after making or causing to be made an
investigation into the conduct of a trustee,”
it appears to the Superintendent (or the
Superintendent’s delegate) that there has been
professional misconduct by a trustee, the
Superintendent (or the delegate) may suspend
the trustee’s licence. This means that the
Superintendent (or the delegate) acts as both
investigator and adjudicator.

(i) Required notice: In accordance with subsection
14.02(1), the Superintendent shall give noticeto
the trustee in question that a disciplinary mea-
sure, as provided for in section 14.01, might be
imposed.

(iii) Reasonable opportunity for a hearing: In
accordance with subsection 14.02(1), the
Superintendent shall afford the trustee “area-
sonable opportunity for a hearing” before any
disciplinary measure is imposed.

(iv) The hearing will be conducted in an informal,
summary manner: At the hearing, the
Superintendent is not bound by the rules of evi-
dence and shall proceed “as informally and
expeditiously asthe circumstances and aconsid-
eration of fairness permit” [subsection 14.02(2)].

(V) The superintendent bases his decision, to a great
extent, on the investigation report: Although the
trustee concerned is entitled to a hearing, the
Superintendent shall base his or her decision, to
agreat extent, on theinvestigation carried out by
the Superintendent’s office [subsection 14.01(1)].

6. Canadian Charter of Rights and Freedoms, part 1 of the Constitution Act, 1982, consisting of Appendix B of the Canada Act 1982

(UK), 1982, ch. 11.

7. Komo Construction Inc. v. Quebec Labour Relations Board [1968] S.C.R. 172, p. 175; see also Coopérants v. Quebec Labour Court

[1991] RJ.Q. 1248 (C.A.)

8. Martineau v. Matsqui Institution (Disciplinary Board), [1980] 1 S.C.R. 602, p. 630; see also G. Pépin and Y. Ouellette, Principes
de contentieux administratifs, 2 ed., Cowansville, Yvon Blais, 1982, p. 238: “Le contenu delarégle ‘audi alteram partem’ est variable”
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These provisions have clearly been formulated with
aview to setting up an expeditious, informal process,
and, even though this processis not subject to overly
rigid procedures, it should still respect the ‘audi
alteram partem’ rule.

However, it is clear that the protection guaranteed
by the procedure stipulated is not asrigorous asthose
that can be found in other administrative or quasi-
judicia bodies. If Parliament had wanted the licence
suspension procedure to be more“judicial” in nature,
it would not have entrusted the same official with
the dual functions of investigation and adjudication
in the same matter. On the contrary, Parliament
would have required closer adhesion to the rules
of evidence and other procedural formalities.

In view of the process described above, the fact of
going to arbitration, in the absence of testimony and
afilethat were not available, would not contravene
the duty to act fairly. Although the trustee must be
provided “a reasonable opportunity for a hearing,”
the Superintendent or the Superintendent’s del egate
base their decision, to a great extent, on the inves-
tigation. In this context, the hearing represents an
opportunity for the trustee to refute the investigation
and provide explanations as to certain of its con-
clusions. Mr. Loslier could try to exonerate himsel f
orally on the basis of his recollection of what hap-
pened, and produce any documentary evidence that
he might have kept in his possession in anticipation
of litigation. He would have a hearing in which he
would not be subject to rules of evidence, such as
those relating to hearsay and the most acceptable
type of documentary evidence. Within the limits of
his credibility, all his statements about what hap-
pened in the past would be taken into account. In
such circumstances, such a hearing would consti-
tute afair process, bearing in mind the lack of formal

procedure and the particular importance the
Superintendent attaches to the investigation report.

Incidentally, it is not clear that the file that was
destroyed would be very useful to Mr. Lodier’'s case.
| should point out that, even as early as 1991 at the
trial in the Superior Court of Quebec, most of 2331
Québec’s records were no longer available.® This
did not prevent the Superior Court from passing
judgement on Mr. Lodlier’s conduct. Consequently,
how could it be argued in such an informal case as
thisthat it would be contrary to the rules of natural
justice to proceed, while it was possibleto do soin
the strict context of the Superior Court?10

So far as the death of a key witness is concerned,
this aspect of Mr. Loslier’s objections has been
raised prematurely. Before holding the hearing as
such, it is not possible to assess to what extent the
testimony from Mr. Lodlier’s supervisor would have
been crucial to an adequate defence. | should point
out, however, that the particular relevance of
Mr. Bertrand or the firm that employed Mr. Lodlier
was not mentioned when these issues were being
discussed in the Superior Court trial and in the pro-
ceeding before the Court of Appeal.

In any event, even if | accepted that Mr. Bertrand's
testimony would have been important, the objection
that a key witness is not available does not consti-
tute, in itself, an automatic reason for rejecting the
proceedings. The real question is to know whether
there was an unreasonabl e delay before going ahead
with disciplinary action against Mr. Loslier. Inthis
regard, the fact that an important witness has died
must be considered as one factor among many oth-
ersin deciding whether theindividual subject to dis-
ciplinary action has suffered prejudice.!t

9. In his comments on the uncontradicted evidence submitted to him, Judge Barbeau wrote: “ The minutes book of the bankrupt com-
pany, 2331 Québec cannot be found, and the same goes for the registers and other documents that should be part of the same collec-
tion of company records. Witness Sénécal Jr. states that everything was given to Loslier, but trustee Loslier maintains that he never

had them...

The debtor, 2331 Québec, had no accounting system to speak of ...

10. See, for example, Henry v. Assoc. des courtiers d' assurances de la Province de Québec, [1999] R.R.A. 37 (C.A.); Béchard v. Roy,

[1974] Sup.Ct. 13, confirmed by [1975] C.A. 509.

11. See C6té v. Désormeaux [1990] R.J.Q. 2476 (C.A.): Whether adelay is reasonable or not depends on the length of the delay, the
reasons for the delay, the behaviour of the person accused/charged, and the prejudice suffered.
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If Mr. Lodlier had wanted to successfully argue that
the current proceeding would be unfair without
Mr. Bertrand's testimony, he would have had to
demonstrate convincingly that the lack of thistesti-
mony would seriously prejudice his ability to con-
tradict the investigation’s conclusions. Such aburden
of proof is not easily removed.12 Certainly,
Mr. Loslier’s alegations do not remove this burden.
Mr. Loglier’sremarks should be taken to mean that
Mr. Bertrand's testimony was important, but not
essential, since it appears that Mr. Lodlier himself
had personal knowledge of the events that
Mr. Bertrand would have testified about.13 If
Mr. Loslier can testify concerning the same
happenings, it isdifficult to conclude the proceeding
would be unfair without Mr. Bertrand’s testimony.

In sum, | also reject the second objection. The
unavailability of the file in question does not make
the proceeding unfair and it has not been shown that
the absence of the late Mr. Bertrand would cause
serious harm to Mr. Loslier’'s ability to contradict
the Deputy Superintendent’s conclusions.

V. CONCLUSION

Both objections are rejected. The case will go
forward to a hearing.

(Trandlation)

12. See, for example, Farrar v. Mcmullen [1971] 1 OR 709 (C.A.). In this case, the Ontario Court of Appeal refused to reject the
action on the grounds of delay, despite the death of the only witnesswho could testify for the defendant. See also McGregor and McGregor
v. Canada [1988], 20 F.T.R. 122, p. 124 (F.C.T.D.): The death of awitness can be untimely, but not necessarily prejudicial because “par-
tiesin court proceedings have to be prepared for the occasional possibility of such unfortunate circumstances.”

13. See page 8 of Mr. Lodlier's letter of 5 May 2000 to counsel Jean-Claude Demers, QC.
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ORDER ON THE TEMPORARY LIMITATION
OF GUY LOSLIER'STRUSTEE LICENCE

DECISION

WHEREAS Guy Loslier, chartered accountant,
holds a bankruptcy trustee licence for the province
of Quebec.

WHEREA S the Deputy Superintendent (Programs,
Standards and Regulatory Affairs) has submitted for
the file, in accordance with the terms of section
14.02(1) of the Bankruptcy and Insolvency Act, a
report on Guy Lodlier’s administration of the 2331
0899 Québec inc. proposal, aswell ason hisactions
as acting receiver and bankruptcy trustee for the
same corporation.

WHEREAS it was determined in this report that:

a) trustee Guy Lodlier did not respect the terms of
the order, dated April 29, 1987, appointing him
asthe interim receiver,

b) trustee Guy Lodlier, realizing that he could not
comply with the terms of the judgement dated
April 29, 1987, did not make areport on the sit-
uation to the court, or the creditors, or to the
Superintendent of Bankruptcy,

c) trustee Guy Lodlier put himself in a conflict of
interest by agreeing to act on both the proposal
and the debtor’s bankruptcy, after having acted
as afiduciary representative,

d) trustee Guy Loslier did not verify the debtor’s
statement of affairs,

€) trustee Guy Lodlier did not collect the debtor's
accounts receivable,

f) trustee Guy Lodlier did not take possession of
the debtor’s property,

g) trustee Guy Lodlier did not notify the main client
that the debtor had submitted a proposal and had
subsequently filed for bankruptcy,

h) trustee Guy Loslier did not take conservatory
measures to protect the bankrupt debtor’s assets,
and

i) trustee Guy Loslier did not perform his duties
carefully and with due care.

WHEREA S the preliminary defence arguments put
forward by trustee Guy Lodlier were rejected by the
undersigned in adecision handed down in June 2000
and attached herewith as an appendix.

WHEREAS the facts relating to the financia col-
lapse of both H. Sénécal Transport inc. and 2331
Québec inc. have been fully described and analyzed
in the Superior Court of Quebec judgement #500-
11-001307-871 by the Honourable Judge Barbeau,
handed down on January 31, 1990.

WHEREAS the Honourable Judge Barbeau unequi-
vocal as concluded to trustee Loslier’s laxity and
professional negligence.

WHEREAS these same conclusions were unani-
mously repeated by the Quebec Court of Appeal in
case #500-09-00198-903 in its judgement handed
down on February 19, 1996, which severely con-
demned trustee Loslier for his conduct.

WHEREAS the parties concerned decided to sub-
mit a proposed settlement to the undersigned at the
time the investigation began, rather than letting the
case go forward on its merits.

WHEREAS the factsin this case go as far back as
1985, 1986 and 1987 and that many delays have to
be taken into consideration.

I, the undersigned, under these circumstances, accept
and adopt the conclusions submitted by the parties,
and decide, in my capacity as the Superintendent’s
delegate under the terms of section 14.01(2) of the
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Act and by virtue of the powersvested in me under
section 14.01(1) of the Act, to:

LIMIT the licence of trustee Guy Loslier for a
period of 18 months, as of October 23, 2000, dur-
ing which time he will only be able to act on files
involving debtor’s assets in which the debtor con-
cerned is a private individual.

LIMIT, aswell, the licence of trustee Guy Lodlier
for a period of 18 months, as of October 23, 2000,

during which time he will be unable to act as a
receiver, according to part XI of the Act, and/or an
interim receiver in any files.

Jean-Claude Demers, QC
Delegate for the Superintendent of Bankruptcy

Signed at Aylmer, Quebec, on Nov. 1%, 2000

(Trandation)
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CANADA
Province of Ontario
Industry Canada
Office of the Superintendent of Bankruptcy

TRUSTEE AND CORPORATE TRUSTEE LICENCE
LIMITATION ORDER ISSUED UNDER
THE BANKRUPTCY AND INSOLVENCY ACT

In the matter of Sidney C. Schiff
Holder of aTrustee Licence for Ontario

Schiff and Associates Inc.
Successor of Starkman Kraft Inc.
Holder of a Corporate Trustee Licence for Ontario

WHEREAS Sidney C. Schiff, trustee and Schiff
and Associates Inc., corporate trustee, operating an
officein the City of Toronto, Province of Ontario;

WHEREAS, the Senior Discipline Analyst of the
Office of the Superintendent of Bankruptcy pursuant
to the general delegation received by the said Senior
Discipline Analyst for the application of subsection
14.02(1) of the Bankruptcy and Insolvency Act
(BIA), has submitted a Report to the Superintendent
of Bankruptcy on the administration of the said
Sidney C. Schiff, trustee and Starkman Kraft Inc.,
the predecessor of Schiff and Associates Inc., cor-
porate trustee;

WHEREAS the Report submitted by the Senior
Discipline Analyst identifies a number of serious
and repeated deficiencies causing as such prejudice
to the bankruptcy process on the part of the trustee
Sidney C. Schiff inthe administration of hisfilesin
the following situations:

e withdrawing, without authorization, from
the Consolidated Trust Bank Account in
October 1993, $10,190.97 contrary to
Subsection 25(1.3) of the BIA; and

» withdrawing, without authorization, from vari-
ous receivership accounts from March 1993 to
March 1995 amounts totaling $154,203.05,
contrary to the public interest criteriawhich shall
be met at al times by trustees.

WHEREAS the withdrawals in the summary
administration estates resulted from the payment of
realization costs to third parties;

WHEREAS the Report submitted to the
Superintendent of Bankruptcy by the Senior
Discipline Analyst indicates that the unauthorized
withdrawals in receiverships have never totaled at
one time more than the amount due to the trustee by
one secured creditor;

WHEREAS by May 26, 1995, all missing trust
funds had been restituted:;
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WHEREAS since the matter emerged the secured
creditor has paid the trustee the sum of $143,583.77
for work performed;

WHEREAS in accordance with the Report of the
Senior Discipline Analyst to the Superintendent of
Bankruptcy, Sidney C. Schiff was acting asthe des-
ignated individual trustee on behalf of Starkman
Kraft Inc., the predecessor of Schiff and Associates
Inc., the corporate trustee, pursuant to the provisions
of section 10.00 of Part 3 of the Trustee Licensing
Policy;

WHEREAS pursuant to paragraph 10.02 of Part 3
of the Trustee Licensing Policy the corporate trustee
is responsible for the actions of failures to comply
withthe BIA, its Rules and the Directivesissued by
the Superintendent in the files in which
Sidney C. Schiff was designated as the individual
trustee;

WHEREAS directions for conservatory measures
pursuant to Section 14.03 of the BIA have been
issued on May 15, 1995, concerning the adminis-
tration of the trustee and the corporate trustee and
since that date, neither the trustee nor the corpo-
rate trustee can make a payment out of the money
credited to the estate accounts or other deposits or
certificates of the trustee or the corporate trustee
without the countersignature of an Official Recelver
from the Office of the Superintendent of Bankruptcy;

WHEREAS pursuant to Subsection 14.02(1) of the
BIA, the Senior Discipline Analyst of the Office of
the Superintendent of Bankruptcy has sent
Sidney C. Schiff, trustee and Starkman Kraft Inc.,
corporate trustee, awritten notice of the powers and
the reasons therefor recommended to the
Superintendent of Bankruptcy; AND

WHEREAS Sidney C. Schiff, trustee and Schiff
and Associates Inc., corporate trustee, the succes-
sor of Starkman Kraft Inc. were afforded a reason-
able opportunity for ahearing pursuant to subsection
14.02(1) of the BIA.

ORDER:

I, Superintendent of Bankruptcy, pursuant to my
statutory powers under subsection 14.01(1) of the
BIA, hereby order asfollows:

a) Thetrustee licence of Sidney C. Schiff islim-
ited for a period of 10 months to the adminis-
tration of estates for which the trustee has been
designated as individual trustee prior to
December 1, 2000, and during that period of
10 months, the trustee cannot take new assign-
ments nor act as trustee in any other files.

b) The corporate trustee licence of Schiff and
Associates Inc. is limited for a period of
10 months from December 1%, 2000, to the
administration of estates for which the trustee
has been appointed as corporate trustee prior to
the said date and during that period of 10 months,
the corporate trustee cannot take new assign-
ments nor act as trustee in any other files.

¢) The payment of funds held to the credit of the
estates administered by the trustee and the cor-
porate trustee shall be made during the period of
limitation of 10 monthsin accordance with direc-
tions issued pursuant to paragraph 14.03(1)(c)
of the BIA on May 15, 1995 and amended
June 22nd, 2000.

d) Thedirectionsreferred to above should ceaseto
have effect upon the termination of the 10 month
limitation period.

Ottawa, November 30th, 2000

The Superintendent of Bankruptcy
Marc Mayrand

(Corrected, 20.12.2000)
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MEMORANDUM

Date: October 3rd, 2000

To:  All Trustees, OSB Employees, Registrars
and Consumer Proposal Administrators

Re: Directives No. 8R2 and 11R, and
forms2, 3, 65, 72, 79 and 82

The purpose of this memo is to inform you that
amendments have been made to Directives
No. 8R (Bankruptcy and Insolvency Act Forms), and
No. 11 (Surplus Income) and to certain forms.

DIRECTIVE No. 8R2

Directive No. 8R has been revised to take into
account amendments madeto forms 2, 3, 65, 72, 79
and 82 and the date these changes will come into
force. This new Directive bears No. 8R2. The Index
of Forms and the Table of Concordance take these
changes into account aswell.

FORMS2AND 3

Forms 2 and 3 derive from Directive No. 13, Trustee
Licensing, issued on March 31, 2000.

The revised Forms 2 and 3 come into force on
November 1%, 2000.

DIRECTIVE No. 11R

Directive No. 11R provides information on how to
calculate the portion of the bankrupt’s income that
is to be paid into the bankrupt's estate, taking the
bankrupt’s personal and family situation into
account.

It is necessary to determine the income and expenses
of both the bankrupt and the bankrupt’s family unit
in order to establish the bankrupt’s family-related
expenses and financial situation. The bankrupt must
disclose the earnings and expenses of each member
of the family unit in order to accurately reflect the
bankrupt's personal situation. The trustee may ques-
tion the other members of the family unit to ensure
that the information is complete and accurate.

It istherefore necessary for the bankrupt to prepare
a statement of monthly income and expenses for
both the bankrupt and the bankrupt’s family unit,
using Form 65, “Monthly Income and Expense
Statement of the Bankrupt and the Family Unit and
Information (or Amended Information) Concerning
the Financial Situation of the Individual Bankrupt.”

Forms 65, 79 and 82 have been revised accordingly.
The monthly statement of income and expenses of
the bankrupt and the family unit (Form 65) is now
more detailed and, henceforth, is to be attached to
the “ Statement of Affairs’ (Form 79), which now
has an improved lay-out. These changes have been
implemented in response to suggestions made dur-
ing the National Insolvency Forum that took place
in May and June 1999. The purpose of these changes
isto give creditors more information concerning the
property and personal situation of debtors.

The revised versions of Forms 65, 79 and 82 come
into force on November 1%, 2000 and should be
used for al ongoing files on that date, unlessthe pre-
vious versions of the forms have already been filed.

However, for a30-day period from the coming into
force date of the revised versions of the forms,
trustees will have the choice of using either the for-
mer versions of Forms 65, 72, 79 and 82 or the
revised versions.

Effective December 1%, 2000, only the revised ver-
sions of Forms 65, 79 and 82 will be accepted.

Hereis asummary of the changes made:
FORM 65

Forms 65 and 72 have been combined into the new
Form 65. Asaresult, Form 72 has been withdrawn.
This amendment simplifies the information con-
tained and allowsit to be presented in amore struc-
tured manner.

New Form 65 isto be used in al bankruptcy cases,
even when there is no surplusincome. Trustees are
to attach this form to the “ Statement of Affairs’
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Form 79, at the time the assignment for the benefit
of creditorsis submitted to the Official Receiver.

When amember of the family unit is not bankrupt,
the member’s monthly income is to be included in
the family unit’s monthly income, even if the bank-
rupt isnot required to pay an amount under Directive
No. 11R, Surplus Income. However, it is not heces-
sary to provide a breakdown of the member’'s
monthly income or hon-discretionary expenses.

In the case of ajoint assignment, each bankrupt’s
monthly income and non-discretionary expenses
must be detailed. A noteto this effect appears at the
bottom of the form.

Discretionary expenses of the same type areidenti-
fied by group.

Theinformation requested inlines 12, 13and 14 is
to be provided for al bankrupts regardless of
whether there is a monthly amount required to be
paid according to Directive No. 11R.

FORM 79

Some questions have been simplified, reorganized
or removed, while other questions require more
detailed responses.

Thus, more detailed information is required on mar-
ital status, which will allow for a better determina-
tion of the bankrupt's family obligations and
personal situation.

Paragraph D, “Budget Information,” has been
amended. From now on, Form 65 is to be attached
to Form 79 in order to take budget information into
account.

FORM 82

Form 82 has been revised to structure its various
questions better. In addition, an appendix contains
guestions relating to surplus income and the rec-
ommendation on the bankrupt’s discharge.

This appendix isto be completed only in situations
where the surplus income provisions and discharge
recommendation apply.

To assist with the implementation of the new forms
and Directive No. 11R, the division office in your
areawill be arranging information sessions over the
next month for trustees and their staff.

The amended forms are also available on the OSB
Web site osb-bsf.ic.gc.ca

The Superintendent of Bankruptcy
Marc Mayrand
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DIRECTIVE No. 8R2

THE BANKRUPTCY AND INSOLVENCY ACT FORM S

Issued: October 3rd, 2000

This Directive amends Directive No. 8R, which
came into force on April 30, 1998.

SHORT TITLE
1. Forms Directive
PurPosE

2. ThisDirective isissued pursuant to paragraphs
5(4)(c) and 5(4)(e) of the Bankruptcy and Insolvency
Act (hereinafter the Act), for the purpose of pre-
scribing the form of certain documents required by
the Act and the information to be given therein.

BACKGROUND
3. Paragraph 5(4)(e) of the Act states that:

“The Superintendent may [...] issue directives
prescribing the form of any document that is by
thisAct to be prescribed and the information to
be given therein”.

4. The purpose of this Directive is to prescribe
amendments to Forms 2, 3, 65, 72, 79 and 82 and
the date of their coming into force.

SUMMARY

5. Amended Forms 2 and 3 derive from Directive
No. 13, Trustee Licensing, issued on March 31, 2000.

6. Forms65, “Income and Expense Statement” and
72, “Information (or Amended Information)
Concerning the Financial Situation of the Individual
Bankrupt”, are withdrawn and replaced by a new

Form 65, “Monthly Income and Expense Statement
of the Bankrupt and the Family Unit and Information
(or Amended Information) Concerning the Financial
Situation of the Individual Bankrupt.”

7. Form 79, “ Statement of Affairs (Non-Business
Bankruptcy”), is replaced by the revised Form 79,
“ Statement of Affairs (Non-Business Bankruptcy).”

8. Form 82, “Section 170 Report” is replaced by
the revised Form 82, “Report of Trustee on
Bankrupt’'s Application for Discharge.”

9. Appendix A of this Directive contains the List
of Forms and Appendix B provides a Table of
Concordance.

COMING INTO FORCE

10. Therevised Forms 65, 79 and 82 will comeinto
force on November 1st, 2000 for all ongoing files
on that date, except for situations where the previous
versions of the forms have already been filed.

11. However, for a30-day period, trusteeswill have
the choice of using either the previous Forms 65,
72, 79 and 82 or the revised versions.

12. Asof December 1%, 2000, only amended Forms
65, 79 and 82 will be accepted, as their use then
becomes mandatory.

13. Amended Forms 2 and 3 will come into force
on November 1%, 2000.

The Superintendent of Bankruptcy
Marc Mayrand
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APPENDIX A
INDEX OF FORMS

Form Description

1  Generdl titlefor proceedings
2 Application for trustee licence (individual)
3 Application for trustee licence (corporation)
4  Trusteelicence
5  Trusteelicence (with conditions)
6  Noticeto Canada Post Corporation
7  Application of former trustee to pass accounts
8  Affidavit verifying application to pass accounts
9  Notice of former trustee’s application to pass accounts
10  Application of trustee for discharge
11 Notice of final dividend and application for discharge of trustee
12 Fina statement of receipts and disbursements
13 Trustee's statement of recelpts and disbursements (summary administration)
14  Administrator’s statement of receipts and disbursements (consumer proposal)
15  Notice of deemed taxation of trustee’s accounts and deemed discharge of trustee
16  Certificate of compliance and deemed discharge of trustee or administrator
17  Notice of hearing for taxation of trustee’s accounts and discharge of trustee
18  Notice of application for taxation of accounts and discharge of interim receiver
19  Certificate of appointment of trustee
20  Certificate of appointment of trustee
20.1 Certificate of appointment of trustee
21 Assignment for the general benefit of creditors (Corporation or other legal entity)
22 Assignment for the general benefit of creditors (Natural person)
23 Preliminary statement of affairs
24 Notice of examination before the Official Receiver (Corporate bankrupt)
25  Notice of examination before the Official Receiver (Individual bankrupt)
26  Questionsto be put to the bankrupt by the Official Receiver
27  Examination of bankrupt by Official Receiver (Non-business)
28  Questionsto be put to an officer of the bankrupt corporation, or a designated person, by the Official Receiver
29  Trustee's report on cash-flow statement
30  Report on cash-flow statement by the person making the proposal
31  Proof of Claim
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Form Description

32 Proof of Claim (Securities firm bankruptcies)

33 Notice of intention to make a proposal

34  Report of trustee on non-filing of cash-flow statement or proposal

35  Certificate of assignment

36  Proxy

37  Voting letter

38  Report of trustee on refusal by creditors to approve proposal

39  Certificate of assignment

40  Report of trustee on proposal

40.1 Notice of hearing of application for court approval of proposal

41  Report of trustee on refusal by court to approve proposal

42  Certificate of assignment

43  Notice of default in the performance of a proposal

43.1 Report of trustee on annulment of proposal

43.2 Order Annulling Proposal

44  Certificate of assignment

45  Noticeto landlord to disclaim lease by commercial tenant

46  Certificate of full performance of proposal

47  Consumer proposal

48  Report of administrator on consumer proposal

49  Noticeto creditors of consumer proposal

50  Notice of meeting of creditorsto consider consumer proposal

51  Report of administrator on consumer proposal and conduct of consumer debtor

51.1 Notice of hearing of application for court review of consumer proposal

52  Notice of status of consumer proposal

53  Noticeto creditors and report to O.R. on annulment of consumer proposal of a consumer debtor who was not a
bankrupt

53.1 Order annulling the consumer proposal of a consumer debtor who was not a bankrupt

54 Report to O.R. on annulment of consumer proposal of a consumer debtor who was a bankrupt

54.1 Order annulling the consumer proposal of a consumer debtor who was a bankrupt

55  Certificate of assignment

56  Noticeto creditors and report to O.R. on deemed annulment of consumer proposal

57  Certificate of full performance of consumer proposal

58  Notice of taxation of administrator’s accounts and discharge of administrator

59  Notice of hearing for taxation of administrator’s accounts and discharge of administrator

60  Request for mediation made by trustee
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Form Description

61  Notice of mediation

62  Notice of cancellation of mediation

63  Mediation settlement agreement

64  Notice of non-resolution by mediation

65  Monthly family income and expense statement and information (or amended information) concerning the finan-
cial situation of the individual bankrupt

66  Noticeto bankrupt of meeting of creditors

67  Notice of bankruptcy and first meeting of creditors

68  Notice of impending automatic discharge of first-time bankrupt

69  Notice of bankruptcy and of impending automatic discharge of first-time bankrupt, and request of afirst meeting
of creditors

70  Notice of bankruptcy and request of afirst meeting of creditors

71 Notice of first meeting of creditors

72 Revoked on November 1st, 2000

73 Notice of bankruptcy and first meeting of creditorsin local newspaper

74 Proof of claim (property)

75  Demand for repossession of goods

76  Notice by trustee requiring filing of proof of security

77  Notice of disallowance of claim, right to priority or security or notice of valuation of claim

78  Statement of affairs (Business bankruptcy)

79  Statement of affairs (Non-business bankruptcy)

80  Notice of intended opposition to discharge of bankrupt

81  Notice of hearing for bankrupt’s application for discharge

82  Report of trustee on bankrupt’s application for discharge

83  Report of trustee under subsections 171(1) & (2)

84  Certificate of discharge

85  Certificate of discharge (conditions met)

86  Notice of intention to enforce a security

87  Notice and statement of the receiver

88  Notice of hearing of trustee’s report to the court after three years

89  Order of substituted service of petition

90  Notice of substituted service of petition

91  Receiving order

92  Notice of proposal to creditors
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APPENDIX B
TABLE OF CONCORDANCE

FORMS

This table indicates the numbering changes of the Forms since the issuance of Directive #8 on September 30,
1997, with reference to the old form numbers.

CODES:
A The Form came into force on September 30, 1997.
B The Form cameinto force on September 30, 1997, and was revised since.
C The Form comesinto force on April 30, 1998.
D TheFormisstill under review.
E The Form was revoked prior to 1992.
F The Form was revised on November 1<, 2000.
G The Form was revised on November 1, 2000.
H The Form was revoked on November 1%, 2000.
old Form # Form # old Form # Form #
Form # Sept. 97 Apr. 98 Code Form # Sept. 97 Apr. 98 Code
1-4 1 1 B 19 — — D
5 — — D 20 — — D
51 2 2 F 21 — — D
52 3 3 F 22 — — D
5.3 4 4 C 23 19 89 C
— 5 5 C 24 20 90 C
6 — — D 25 — — D
7 — — D 26 — — D
8 10 9 C 27 — — D
9 8 7 C 28 22 91 C
10 9 8 C 29 — — D
11 — — D 29.1 21 18 C
12 7 88 C 30 25 21 C
13 — — D 30A 26 22 C
14 6 6 C 31 — — D
15 11 10 C 32 27 23 C
151 17 16 C 33 23 19 C
16 — — E — 24 20 B
17 — — D — — 20.1 C
18 — — D 34 — — D
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Old Form # Form #

Form # Sept. 97 Apr. 98 Code
35 — — D
35.1 52 47 C
35.2 53 48 C
36 36 92 A
36.1 54 49 A
36.2 55 50 A
37 — — D
38 40 37 C
39 — — D
40 43 40.1 C
40.1 56 511 C
41 41 38 C
42 44 40 C
42.1 35 33 C
42.2 31 29 C
42.3 32 30 C
42.4 37 34 C
42,5 38 35 B
42.6 57 51 A
42.7 58 52 A
43 42 39 B
44 — — D
45 — — D
46 45 41 C
47 46 42 B
47.1 47 43 C
— — 43.1 C
48 48 43.2 C
48.1 59 531 A
— 60 54.1 A
48.2
48.3 61 53 B
— 62 %] B
— 63 55 B
48.4
48.5 64 56 C
49 49 44 B
49.1 50 45 A
49.2 51 46 C

Old Form # Form #

Form # Sept. 97 Apr. 98 Code
49.3 65 57 C
50 — — D
50.1 79 76 C
51 72 67 C
— 74 69 B
— — 70 C
— — 71 C
— 75 72 H
52 71 66 C
53 — — D
54 — — D
55 76 73 C
56 — — D
57 — — D
58 — — E
59 39 36 C
60 — — D
61 33 31 B
— 34 32 A
62 — — D
63 77 74 C
63.1 78 75 C
64 80 77 B
65 — — D
66 13 12 C
— 14 13 C
— 15 14 C
67 — — D
68 12 11 A
68.1 16 15 C
68.2 66 58 B
69 18 17 C
69.1 67 59 C
— 68 60 C
— 69 61 C
— — 62 C
— 70 63 C
— — 64 C
— — 65 G
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Old Form # Form # Old Form # Form #

Form # Sept. 97 Apr. 98 Code Form # Sept. 97 Apr. 98 Code
70 — — E 95 84 81 A
71 — — E 95.1 — 68 C
72 — 25 C 95.2 83 80 C
73 — 24 C 96 85 82 G
74 8l 78 C 97 86 83 C
T4A 82 79 G 97.1 87 84 C
75 28 26 C — 88 85 C
75A 29 27 C 98 — — D
76 30 28 C 99 — — D
7 — — D 100 — — D
78 — — D 101 — — D
79 — — D 102 — — D
80 — — D 103 — — D
8l — — D 104 — — D
82 — — D 105 — — D
83 — — D 106 — — D
84 — — D 107 — — D
85 — — D 108 — — D
86 — — D 109 — — E
87 — — D 110 — — E
88 — — D 111 — — E
89 — — D 112 — — D
90 — — D 113 — — D
91 — — D 114 — — D
92 — — D 115 89 86 A
93 — — D 116 90 87 C
94 — — D
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DIRECTIVE No. 11R

SURPLUS INCOME

Issue: October 3rd, 2000

This Directive replaces Directive No. 11, which
cameinto force April 30th, 1998.

ThisDirective comesinto force on November 1, 2000.
| NTERPRETATION

1. InthisDirective,

“Act” means the Bankruptcy and Insolvency Act;

“Superintendent’s standards’ refers to the table set
out in Appendix A of this Directive.

PurPoSsE

2. The purpose of this Directive, issued pursuant
to paragraph 5(4)(c) and section 68 of the Act, is
to assist the trustee in determining equitably and
consistently the portion of the bankrupt’'s income
that should be paid into the bankrupt’s estate.

SECTIONS OF THE ACT CONCERNED

Sections 68 and 170.1.

BACKGROUND

3. Subsection 68(3) of the Act states:
“The trustee shall

(a) having regard to the applicable standards
established under subsection (1), and to the
personal and family situation of the bank-
rupt, fix the amount that the bankrupt is
required to pay to the estate of the bankrupt;

(b) informthe official receiver in writing of the
amount fixed under paragraph (a); and

(c) take reasonable measuresto ensure that the
bankrupt complies with the requirement to

pay.”

FamiLY UNIT

4. Indetermining the bankrupt’s persona and fam-
ily situation, it is necessary to establish the earnings
and expenses of both the bankrupt and the bank-
rupt’s family unit. The bankrupt must disclose the
earnings and expenses of each member of the fam-
ily unit. Aswell, the trustee may question each mem-
ber of the family unit as to their earnings and
expenses.

5. For the purposes of this Directive, the bankrupt’s
family unit includes, in addition to the bankrupt, any
persons who reside in the same household and who
benefit from either the expensesincurred or income
earned by the bankrupt, or who contribute to such
expenses or earnings. A person who does not reside
in the same household shall be considered asamem-
ber of the family unit if the person benefitsfrom, or
participates in, the bankrupt’s income or expenses.

CALCULATION

6.(1) Inordertoapply the Superintendent’s stan-
dards (Appendix A), the bankrupt shall first com-
plete the income and expense statement of the family
unit, including the bankrupt, in Form 65 entitled
“Monthly Income and Expense Statement of the
Bankrupt and the Family Unit and Information (or
Amended Information) Concerning the Financial
Situation of the Individual Bankrupt.”

6.(2) Thefamily unit’stotal monthly income shall
be determined by subtracting from the total of al its
members monthly incomes the following amounts,
as applicable:

(a) inthe case of asalaried employee, minimum
statutory remittances (income tax, pension
and employment insurance deductions) and
other mandatory deductions paid; or

(b) inthe case of aperson who is self-employed,
business expenses and deductions as per-
mitted by the Income Tax Act or similar
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provincial legislation, minimum statutory
remittances and instalment tax payments.

6. (3) The family unit’s available monthly income
is determined by subtracting from the family unit’s
total monthly income the monthly non-discretionary
expenses applicable to the personal and family sit-
uations of both the bankrupt and the bankrupt’s
family unit:

(a) child support payments;
(b) spousal support payments;
(c) child care expenses;

(d) expenses associated with a medical
condition;

(e) court-imposed fines or penaltiesthat arein
process of being paid;

() expenses permitted by the Income Tax Act
(or similar provincial legidation) that are a
condition of employment; or

(g) any other debt where a stay of proceedings
has been lifted by the court, and a recourse
authorized.

6. (4) The trustee shall verify the accuracy of the
income and expense statement submitted by the
bankrupt by requiring that the bankrupt provide:

(@) proof of payments made pursuant to
subsections (2) and (3) above;

(b) proof of income.

7.(1) Thetrustee determinesthe bankrupt’stotal
monthly surplus income by subtracting from the
family unit’s available monthly income the amount
which, according to the standards, corresponds to
the number of personsin the family unit, as set out
in Appendix A.

7. (2)(a) Where the bankrupt’stotal monthly surplus
incomeisequal to or greater than $100 and
less than $1,000, 50% of the amount deter-
mined in subsection (1) shall be required
from the bankrupt;

(b) Where the bankrupt’stotal monthly surplus
income is equal to or greater than $1,000,

at least 50%, but no more than 75% of the
amount determined in subsection (1), shall
be required from the bankrupt.

FAMILY SITUATION ADJUSTMENT

8. The amount that the bankrupt is required to pay
to the bankrupt’s estate shall be adjusted to the same
percentage as the bankrupt’s portion of the family
unit’s avail able monthly income.

9. For the purposes of this Directive and subsection
68(3) of the Act, when the trustee has determined
the amount the bankrupt is required to pay to the
bankrupt’s estate, the trustee shall inform the Official
Receiver of that amount, in Form 65 entitled
“Monthly Income and Expense Statement of the
Bankrupt and the Family Unit and Information (or
Amended Information) Concerning the Financial
Situation of the Individual Bankrupt.”

EXAMPLE (FAMILY UNIT OF 2)
Bankrupt’s available monthly income: $1,800

Other family unit member’s available
monthly income: 1,000

Family unit’s available monthly income:  $2,800

Total monthly surplus income,
as per Appendix A: $888

Bankrupt's portion of the family unit’s
monthly income (1,800 + 2,800 = 64.3 %)

Payment required from bankrupt,
as per paragraph 7(2)(a) of the Directive
[(888 x 64.3 %) x 50 % = 285.49] $285

10. Where a person considered to be a member of
the family unit as defined in section 5, who isnot a
bankrupt, refuses or neglects to divulge his or her
family income and expenses, for the purposes of
subsection 7(1), this person is deemed not to be a
member of the family unit. The trustee shall describe
these circumstances in Form 65 entitled “Monthly
Income and Expense Statement of the Bankrupt and
the Family Unit and Information (or Amended
Information) Concerning the Financial Situation of
the Individual Bankrupt” and in Form 82 entitled
“Report of Trustee on Bankrupt's Application for
Discharge”
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|RREGULAR INCOME

11. When abankrupt'sincomeisirregular (e.g., sdle
commissions or seasonal employment), the amount
that the bankrupt isrequired to pay to the bankrupt’s
estate may be deferred until the time of preparation
of Form 82 entitled “ Report of Trustee on Bankrupt's
Application for Discharge,” if necessary. At that
time, the average income for the period of bank-
ruptcy would be considered for the purpose of deter-
mining the amount that the bankrupt is required to
pay to the bankrupt’s estate and a conditional dis-
charge shall be recommended by the trustee for the
total amount, if this has not already been paid.

12. The trustee shall comment on this situation
when dealing with surplusincomein Form 82 enti-
tled “Report of Trustee on Bankrupt’s Application
for Discharge.”

ExXAMPLE

Anindividual with no regular income, but an occa-
siona salescommission, files an assgnment in bank-
ruptcy. During the eighth month of bankruptcy, the
bankrupt receives three commissionsin the amount
of $6,000, $4,000 and $8,000 for atotal of $18,000.
The monthly average during the nine month period
of bankruptcy would be $2,000, and the total
monthly surplus income determination would be
made retroactively with arecommendation for acon-
ditional discharge being made in the amount of the
determined surplus.

DISCONTINUATION OF PAYMENTS

13. The payments which the bankrupt is required
to make to the bankrupt’s estate shall cease upon the
discharge of the bankrupt, or as otherwise ordered
by the court.

The Superintendent of Bankruptcy
Marc Mayrand
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APPENDIX A

SUPERINTENDENT’S STANDARDS — 2000
Total Monthly Surplus Income (Section 68)

%2}

§ FAMILY UNIT'SAVAILABLE MONTHLY INCOME

E 1) 1629 1729 1829 2029 2229 2429 2629 2829 3029 3229 3429 3629 3829 4029 4229
1 1529 1000 200 300 500 700 900 1100 1500 1700 1900 2100 2300 2500 2700 2700
2 1912 0 0 o0 117 317 517 717 917 1117 1317 1517 1717 1917 2117 2317

3 2377 0 0 0 0 0 0 252 452 652 852 1052 1252 1452 1652 1852

4 2878 0 0 0 0 0 0 0 0 151 351 551 751 951 1151 1351

5 3217 0 0 0 0 0 0 0 0 0 0 212 412 612 812 1012

6 3556 0 0 0 0 0 0 0 0 0 0 0 0 273 4713 673

7 3895 0 0 0 0 0 0 0 0 0 0 0 0 0 134 334

The Superintendent’s Standards (“S”) are derived from information provided by Statistics Canada. The stan-
dards consist of the 1998 base established by Statistics Canada, plus a 2.6% adjustment based on the 1999
Consumer Price Index and a 1.8% adjustment representing the Superintendent’s projection for the 2000 Consumer
Price Index.

The amounts shown above represent the bankrupt’s total monthly surplusincome that isin excess of the stan-
dards that form the basis for cal culating surplus income payments.
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FORMS

FORM 2
Application for Trustee Licence (Individual)
(Subsection 13(1) of the Act)

GENERAL INFORMATION

Family Name Given Name(s) Date of Birth
/ /

year month  day

Other Previous Legal Names or Aliases

Business Address HomeAddress
Telephone No. Telephone No.
Fax No. Fax No.

E-mail address

Current Employer Employment Began

/ /
year month day

Professional organization(s) of which | am currently a member (if any)

Bankruptcy District(s) for which Licenceis requested

PREREQUISITE QUALIFICATIONS

Formal education (degrees, professional designations, year of conferment, post-secondary institutions) and rel-
evant work experience. Please provide a curriculum vitae.
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FORM 2 —Continued
DECLARATION REGARDING PREREQUISITE QUALIFICATIONS

| hereby declare that:

(@ | have not, at any time within the 5 years preceding the date of this application, personally beenin a
state of insolvency?;

(b) I have successfully completed the BIA Insolvency Counsellor’s Qualification Course;
(¢) | have successfully completed the National Insolvency Qualification Program;

(d) Asamember or former member of a professional organization, | am in good standing with, and am not
subject to any current disciplinary action by that organization.

SPECIFIC QUALIFICATIONS

If you are amember of aprofessional organization, do you intend to retain your membership in that organiza-
tion when you begin to practice as a trustee?

O Yes O No

(If yes, and if such membership entitles you to practice a profession that is an incompatible occupation?,
you are required to satisfy the Superintendent that you will be a non-practising member of the organiza-
tion. Pleaserefer to sections 36 to 39 of the Directive.)

DECLARATION RELATING TO THE APPLICANT’'SREPUTATION

| hereby declare that:

(@ | have no criminal record;

(b) I have never been a bankrupt;

(c) | have never been aprincipa shareholder, adirector or an officer of a bankrupt corporation;

(d) Asamember or former member of a professional organization, | have not previously been found guilty
of professional misconduct of an ethical, commercial or economic nature;

except asindicated hereafter (please provide documentation):

1. “State of insolvency” means being bankrupt, having filed a notice of intention or a proposal under the BIA, or being subject to any
similar proceedings under federal, provincia or foreign legislation.

2. “Incompatible occupation” includes, notably, a collection agent, a bailiff, a trade association representative, an employee of the
Office of the Superintendent of Bankruptcy (“OSB”), alawyer and a notary in the province of Québec, as well as any other occupa-
tion, business or profession which may bein conflict with the duties and responsibilities of atrustee.
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FORM 2 —Continued
UNDERTAKING OF APPLICANT REGARDING CONDITIONSIMPOSED ON NEW LICENCES

If atrustee licence is granted by the Superintendent of Bankruptcy, | accept that it be subject to the following
conditions:

(@ that I will, for aperiod of twenty-four (24) months, practice with, and in the same physical location as,
an active established trustee who is acceptable to the Superintendent.

(b) that where, at any time during those twenty-four (24) months, | do not meet the requirement set forth in
paragraph (a), | will be authorized to act only in the following cases:

(i) consumer proposals;
(if) estates under the summary administration provisions of the Act;

(iii) estates, known as ordinary administration estates, for which the unsecured liabilities, as per the
Statement of Affairs, do not exceed $500,000 and for which the realizable assets as per the Statement
of Affairs, after deducting the value of all security interests, do not exceed $15,000; and

(iv) dll other cases (notice of intention, Division | proposal, Interim Receiver, estates not covered by case
(iii) above, etc.) , subject to the approval of the Division Assistant Superintendent (DAS) and on
such terms as the DAS shall determine, considering my performance.

These conditions will not necessarily restrict me to any specific employer and any transfer or change of employ-
ment assuring similar or better circumstances would be acceptable. | will inform you in advance of any
such change.

| also accept that these conditions may, upon written request, be reviewed after the period of
twenty-four (24) months. They will thus either be removed, modified or maintained.

If other conditions are to apply, | will be so natified by the Superintendent, prior to the granting of the licence,
for my approval.

AUTHORIZATION

I understand that my application for a trustee licence is subject to an investigation, and that a verification by
the Royal Canadian Mounted Police (RCMP) will be conducted with regard to crimina records, ongoing or
completed investigations and arrest warrants, as well as with regard to my background. | hereby authorize
and give consent to the RCMP or other police forces to release personal information and make full disclosure
to the Office of the Superintendent of Bankruptcy, as provided by the Privacy Act.

DECLARATION AND SIGNATURE

I, the undersigned, do solemnly declare that | am the applicant named in this application and that the informa-
tion set out in this application and in the attached documentsiis, to the best of my knowledge and belief, true,
correct and complete in all respects, and that | agree to respect the conditions contained in this form, if the
Superintendent issues me alicence.

Dated at , this day of

Applicant
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FORM 2 —Concluded

THE FOLLOWING MUST ALSO BE PROVIDED WITH THISAPPLICATION

Pleasefill out this page and return with your application. If any items are not checked off, please indicate the
reason for such information being excluded and the date at which it will be provided.

O 1
O 2
O 3
O 4
O 5

A copy of the applicant’s certificate of completion of the Insolvency Counsellor’'s Qualification
Course.

A curriculum vitae containing the applicant’s academic background and alist of employment posi-
tions held during the last ten (10) years with a brief description of duties.

A detailed description of experience in bankruptcy administration (see attached table).
A recent photograph of the applicant (approx. 5cm X 3.5 cm).
A cheque for $300 payable to the Receiver General of Canada.

Where the applicant intends to practice either with a trustee firm (i.e. partnership or corporate licence), or as
an employee of another trustee:

O 6

A supporting letter in which the employer or a partner undertakes to provide the necessary resources
(work facilities, equipment and personnel) that will be required by the applicant for the execution
of hig/her duties as atrustee, as well as insurance coverage (professional liability insurance and
employee dishonesty (fidelity) insurance).

In all other cases (in order to obtain authorization to begin accepting professional engagements):

O 7
O 8
O 9

A personal balance shest.

Details of necessary resources (work facilities, equipment and personnel) that will be at the appli-
cant’s disposal in the execution of his/her duties as atrustee, and of banking arrangements.

Evidence of insurance coverage for the applicant (professional liability insurance and employee dis-
honesty (fidelity) insurance).
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FORM 3
Application for Trustee Licence (Corporation)
(Subsection 13(1) of the Act)

GENERAL INFORMATION

Name of Corporation (pre-approved by the Superintendent)

Address of Head Office

Tel. No.

Fax No.

E-mail address:

Incorporated
O under Federal law
0O under provincial law (Which province(s)?

Other province(s) in which the corporation is registered:

Date of Incorporation / /
year month day

Bankruptcy District(s) for which Licence is requested:

DECLARATION

I, the undersigned, do solemnly declare that | am authorized to submit the present application on behalf of the
corporation named herein and that the information set out in this application and in the attached documentsis,
to the best of my knowledge and belief, true, correct and completein all respects.

Dated at , this day of

Applicant, on behalf of the Corporation
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FORM 3 —Concluded

THE FOLLOWING MUST ALSO BE PROVIDED WITH THISAPPLICATION

Please fill out this page and return with your application. If any items are not checked off, please indicate the
reason for such information being excluded and the date at which it will be provided.

|

1

10

Theorigina or acertified true copy of the constituting documents (letters patent, certificate of incor-
poration, memorandum or articles of association and other pertinent documentation).

The address of the head office and of every other office or place of business from which the corpo-
rate trustee intends to provide bankruptcy services.

The personal balance sheet of the firm’s managing trustee (as of the date of the application).

The name, residential address and occupation of each shareholder and each person having a direct
or indirect proprietary interest in the corporation (including beneficial owner, where applicable).

The number of shares (or proportion of total shares) and the classes of shares held by each share-
holder in the corporation.

A list indicating every trustee who is simultaneously a shareholder (or financial backer) of this cor-
poration and of any other corporate trustee! and all relevant details (i.e. names of those corporate
trustees, and the district(s) in which they operate).

The name, residential address and occupation of each director and of each officer of the corporation.

The name and business address of every licensed trustee who will practice in an office or place of
business of the corporate trustee.

Evidence of insurance coverage (professional liability insurance and employee dishonesty (fidelity)
insurance).

A cheque for $300 made out to the order of the Receiver General of Canada.

A copy of the following information must also be sent to your local Division Assistant Superintendent (DAS):

O

11

12

Details of necessary resources (work facilities, equipment and personnel) available for each office
at which the corporate trustee intends to provide bankruptcy services, as well as details of banking
arrangements.

Where the trustee responsible for the administration of estates is being replaced, aletter indicating
which trustee is assuming responsibility for these estates, and the signature of that trustee confirm-
ing his/her acceptance of the transfer.

1. Section 27 of the Directive reads asfollows: “A trustee may, with the pre-approval of the Superintendent, be a shareholder or afinan-
cia backer of more than one corporate trustee provided that:

(a) the corporate trustees do not operate in the same district;

(b) the trustee satisfies the Superintendent that there is no conflict of interest; and

(c) thetrustee respects any other conditions and limitations that the Superintendent considers appropriate.”
Section 28 of the Directive reads asfollows:. “ Notwithstanding section 27, atrustee may, with the pre-approval of the Superintendent,
be a shareholder or afinancial backer of more than one corporate trustee in the same district, for alimited period of time, in order to
retire from practice as atrustee.”
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FORM 65
Monthly Income and Expense Statement of the Bankrupt and the Family Unit and Information
(or Amended Information) Concerning the Financia Situation of the Individual Bankrupt
(Section 68 and Subsection 102(3) of the Act and Rule 105(4))

(TiTLE FOrRM 1)

The information concerning the monthly income and expense statement of the bankrupt and the family unit, the financia situation
of the bankrupt and the bankrupt’s obligation to make payments required under section 68 of the Act to the estate of the bankrupt are
asfollows:

Other members
MONTHLY INCOME Bankrupt of the family unit Total

Net employmentincome .................
Net pension/Annuities ...................
Net childsupport ...............coon...
Net spousal support . ....................
Net employment insurance benefits . ... ... ..
Net social assistance ....................
Self-employment income

Gross Net..............
Othernetincome .......................
(Provide details )
TOTAL MONTHLY INCOME ............... $ 1 $ 2)*

TOTAL MONTHLY INCOME OF
THE FAMILY UNIT ((1) + (2)) 0s (3

MONTHLY NON-DISCRETIONARY
EXPENSES

Child supportpayments . .................
Spousal support payments . ...............
Childcare......... ...,
Medical conditionexpenses...............
Fines/Penalties imposed by thecourt .. .....
Expenses as a condition of employment ... ..
Debtswhere stay hasbeen lifted ..........
Otherexpenses ............ccovviinnenn.
(Provide details )

TOTAL MONTHLY
NON-DISCRETIONARY EXPENSES ........ $ (@) $ (5)

TOTAL MONTHLY NON-DISCRETIONARY
EXPENSES OF THE FAMILY UNIT ((4) + (5)) 0% (6)

AVAILABLE MONTHLY INCOME
OF THE BANKRUPT (1) = (4)) ...vvvvnn... $ ©

AVAILABLE MONTHLY INCOME
OF THE FAMILY UNIT ((3) - (6)) 0$ (8)

BANKRUPT' S PORTION OF THE AVAILABLE
MONTHLY FAMILY UNIT INCOME
((7)/ (8) X 100)) 0% (9

* Where one or more members of the family unit have refused to divulge this information, please provide details as required by
section 10 of Directive 11R.
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FORM 65— Concluded
MONTHLY DISCRETIONARY EXPENSES (Family unit):

Housing expenses Living expenses
Rent/Mortgage . ...............coo..n. Food/Grocery ............ccoviin...
Property taxes/Condofees .............. Laundry/Drycleaning ..................
Heating/Gas/Oil ...................... Grooming/Toiletries ...................
Telephone ............. ... ... ..., Clothing ........ ... oo ..
Cable.........cooii Other ... ..
VHvydro .............................. Transportation expenses
E BN .. —_— Carlease/Payments. . ..................
Ourr]nlture ............................ Repait/ Maintenance/Gas . .. ............ I
ther .. - Public transportation . . .. ...............
Personal expenses Other ...
SmoKing . ... Insurance expenses
Alcohol ... Vehicle
Dining/Lunches/Restaurants . .. .......... House . ... oo I
Entertainment/Sports .................. P -
Gifts/Charitable dontions . ............. PUIUIEICONIENLS ..o R
Allowances .........covveiiiiiinnann. other .. .. ...y —_—
Other .. e T e I
Non-recoverable Medical experises T OO .o
Br&etcgll pions . ... To secured creditor I
BB v —_— (Other than mortgage and vehicle) .......
Other ... .. - other ... .. .. E—
TOTAL MONTHLY DISCRETIONARY EXPENSES (FAMILY UNIT) ... -$ (120)
MONTHLY SURPLUS OR (DEFICIT) FAMILY UNIT ((8) —(10)) .+ .ttt vttt e e e e =$ (1)

Information (or Amended I nfor mation) Concerning the Financial Situation of the Individual Bankrupt

Paymentsto the estate as per agreement
Number of personsin household family unit, including bankrupt:

Total amount bankrupt hasagreed to pay monthly . . ... ... ... e (12)
Amount bankrupt has agreed to pay monthly to repurchase assets

(providedetails) (13)
Residual amount paid into theestate ( (12) —(13)) « . o oo oottt et e e e e e 19

Paymentsrequired by the Directive on Surplus | ncome

Monthly amount required by the Directive on Surplus Income based on percentage established online(9) ....... (15)
Difference between amountsat lines (14) and (15) .. ..o ottt (16)
Other applicable comments: (If amount at line (14) isless than amount at line (15),
explain why the required payments are not being made: )
Amendment or material change: (If the information relates to a material change
or an amendment, provide details: )
Dated at , this day of
Trustee Bankrupt

Note: Inajoint assignment, only one form is required and each bankrupt’s monthly income and non-discretionary expenses have to
be explained in detail.
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FORM 79
Statement of Affairs (Non-Business Bankruptcy)
(Paragraph 158(d) of the Act)

(Title Form 1)

ASSETS

Type of assets

Exempt
Description (Provide details) Property

Yes | No

Estimated
Dollar Value

Cash on hand

Furniture

Personal effects

PlwWINIPF

Cash-surrender value of life
insurance policies, RRSPs, etc.

Securities

Real Property | House

Cottage

Land

Motor vehicle| Automobile

Motorcycle

Snowmobile

Other

Recreational equipment

Estimated tax refund

10.

Other assets

TOTAL

Date

Bankrupt
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FORM 79 — Continued

LIABILITIES

Creditor

Address including postal code

Account No.

Amount of debt

Unsecured

Secured

Preferred

O Oo|IN[OO|O|B[W|N|PF

=
o

=
=

iRy
N

[
w

H
~

=
(6]

=
(e}

=
\‘

[
(o]

[iny
©

N
o

N
[y

N
N

N
w

N
N

25

Please add details
of pledged assets

TOTAL

Unsecured

TOTAL

Secured

TOTAL

Preferred

TOTAL

Date

Bankrupt
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FORM 79 — Continued

INFORMATION RELATING TO THE AFFAIRS OF THE BANKRUPT

A. PERSONAL DATA

1. Family name: Given names: Date of birth: / /
YY /MM /DD

2. Also known as:

3. Complete address, including postal code:

4. Marital status: (Specify month and year of event if it occurred in the last five years)
____ Married _____Single ___ Widowed
___ Separated ____ Divorced _____ Common-law partner

5. Full name of spouse or common-law partner:

6. Name of present employer: Occupation (Bankrupt):

7A. Number of personsin household family unit, including bankrupt:

7B. Number of persons 17 years of age or less:

8. Have you operated a business Yes No (If yes) Name, type and period of operation:
within the last five years?

B. WITHINTHE 12MONTHSPRIOR TO THE DATE OF THE INITIAL BANKRUPTCY
EVENT, HAVE YOU, EITHER IN CANADA OR ELSEWHERE:

9A. Sold or disposed of any of your property? Yes No
9B. Made payments in excess of the regular paymentsto creditors? | Yes No
9C. Had any property seized by a creditor? Yes No

C. WITHIN FIVEYEARSPRIOR TO THE DATE OF THE INITIAL BANKRUPTCY EVENT,
WHILE YOU KNEW YOURSELF TO BE INSOLVENT, HAVE YOU, EITHER IN CANADA
OR ELSEWHERE:

10A. Sold or disposed of any property? Yes No
10B. Made any giftsto relatives or others in excess of $500? Yes No
Date Bankrupt

INSoLVENCY BULLETIN, VoLuME 20, NUMBER THREE | Form 79



FORM 79 — Concluded

D. BUDGET INFORMATION: Attach Form 65 to this Form.

11A. Have you ever made a proposal under the Bankruptcy and Insolvency Act?  Yes No

11B. Have you been bankrupt before, either in Canada or elsewhere? Yes No

(If you answered Yes, provide the following details for all insolvency proceedings: () Filing date and
location of the proceedings; (b) Name of trustee or administrator; (c) If applicable, was the proposal
successful; (d) Date on which Certificate of Full Performance or Discharge was obtained.)

12. Do you expect to receive any sums of money which are not related to
your normal income, or any other property within the next 12 months? Yes No

13. If you answered Yes to any of questions 9, 10 and 12, provide details:

14. Give reasons for your financia difficulties:

I, , of the of in the Province of , do swear (or
solemnly declare) that this statement is, to the best of my knowledge, afull, true and complete statement of my
affairsonthe day of and fully discloses all property and transactions of every

description that is or was in my possession or that may devolve on me in accordance with section 67 of the
Bankruptcy and Insolvency Act.

SWORN (or SOLEMNLY DECLARED)

before me at the of in the Province of
this day of
Commissioner of Oaths Bankrupt

for the Province of
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FORM 82
Report of Trustee on Bankrupt’s Application for Discharge
(Subsection 170(1) of the Act)

(TitteForm 1)
Date of bankruptcy: Date of initial bankruptcy event:
Marital status:
Type of employment: Number of personsin household family unit, including bankrupt:
AMOUNT OF LIABILITIES
Secured Preferred Unsecured
Declared $ $ $
Proven $ $ $
AMOUNT OF ASSETS
Value as per Amount realized Estimate of
Description Statement of Affairs assetsto be realized
$ $ $
TOTAL
ANTICIPATED RATE OF DIVIDENDS
Preferred creditors: Unsecured creditors:

A: CAUSES OF BANKRUPTCY

1. Provide details of the causes of bankruptcy:

B:INFORMATION CONCERNING THE FINANCIAL SITUATION (The same method of calculation
must be used to establish the available monthly income of the bankrupt and the family unit at date of bank-
ruptcy and at date of this report. Explain any material changes.)

2. (8) Available monthly income of the bankrupt at date of bankruptcy

(Sameamount asline(7) on FOrm65): ... ... $
(b) Available monthly income of the bankrupt at date of thisreport: ................ $
3. (8 Available monthly income of the family unit at date of bankruptcy
(Sameamount asline(8) oNFOrmM®65): ... ... ..o $
(b) Available monthly income of the family unit at date of thisreport: .............. $
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FORM 82 — Continued
C: CONDUCT OF THE BANKRUPT

4. (a) Wasthe bankrupt required to pay to the estate an amount established
by the Directive on Surplus Income? (If yes, attach Appendix A)
(b) Could the bankrupt have made a viable proposal rather than proceeding
with bankruptcy? (If yes, attach Appendix A)

5. (@) Did the bankrupt fail to perform any of the dutiesimposed on the bankrupt
under the Act? (If yes, provide details)
(b) Can the bankrupt be justly held responsible for any of the facts referred
pursuant to section 173 of the Act? (If yes, provide details)
(c) Did the bankrupt commit any offence in connection with the bankruptcy?
(If yes, provide details)

6. (@) Did the bankrupt ever make a proposal under the Bankruptcy and
Insolvency Act? (If yes, provide details)
(b) Hasthe bankrupt been bankrupt before either in Canada or el sewhere?
(If yes, provide details)

7. Were inspectors appointed in this estate?
(Provide detailsiif the trustee has reasonable grounds to believe that the
inspectorswill not approve this report. Attach a copy of the resolution.)

D: DISCHARGE OF THE BANKRUPT

8. (@) Isittheintention of the trustee to oppose the bankrupt’s discharge?
(If yes, provide details)
(b) Doesthe trustee have reasonable grounds to believe that a creditor or the
Superintendent will oppose the bankrupt’s discharge for a reason other than
those set out in section 173(1)(m) or (n) of the Act? (If yes, provide details)

9. Did the bankrupt refuse or neglect to receive counselling pursuant to the
Directive on Counselling in insolvency matters? (If yes, provide details)

10. Arethere other facts, matters or circumstances that would justify the Court
in refusing an absolute order of discharge? (If yes, provide details)

11. Other pertinent information? (e.g. Exceptional personal circumstances,
preferential payments, etc. If yes, provide details)

Additional details as required

Number

O Yes

O Yes

O Yes

O Yes

O Yes

O Yes

O Yes

O Yes

O Yes

O Yes

O Yes

O Yes

O Yes

O No

0 No

0 No

0 No

Additional information

Dated at , this day of ,

Trustee
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FORM 82 — Concluded
APPENDIX A

A: AMOUNT REQUIRED TO BE PAID MONTHLY BY THE BANKRUPT
Monthly amount required by the Directive on Surplus Income

Amount bankrupt has agreed to pay monthly (Same amount as line (14) on Form 65): ..
Difference between amountsat lines(1) and (2): ...,

Amount bankrupt has agreed to pay monthly to repurchase assets

B: SURPLUSINCOME

1. Did bankrupt make all required payments pursuant to section 68 of the Act?
(If no, provide details)

2. Does amount established to be paid correspond with Directive on Surplus Income?
(If no, provide details of any extenuating circumstances that would affect amount
to be paid as per Directive)

3. Was the bankrupt made aware of the possibility of requesting mediation?

4. Any amendment or material changes during period of bankruptcy?
(If yes, provide details)

5. Was mediation necessary under subsection 68(6) or 68(7) of the Act to determine
the amount to be paid by the bankrupt?

C: RECOMMENDATION ON THE BANKRUPT’SDISCHARGE
(Do not complete this part if:
« the bankrupt has previously been a bankrupt;

« thedischarge of the bankrupt is opposed on grounds other than those mentioned at section 170.1 of the Act; or
« the bankrupt has refused or neglected to receive counselling pursuant to the Directive on Counselling in insolvency matters)

6. Recommendation of the trustee pursuant to section 170.1 of the Act:

% (2)

%

0 No

0 No

0 No

O Yes

O Yes

)

N )

O Yes

O Yes

O Yes

0 No

0 No

o bankrupt to be discharged without conditions; (Provide justification for unconditional discharge)

o bankrupt to be discharged subject to conditions (deemed opposition) based on the following grounds under
subsection 170.1(2) of the Act; (Provide details, including amount and period of payments)
o the bankrupt has not complied with arequirement imposed on the bankrupt under section 68 of the Act;
o the total amount paid to the estate by the bankrupt is disproportionate in relation to the bankrupt’s

indebtedness and financial resources;

o the bankrupt could have made a viable proposal, but chose to proceed with bankruptcy, rather than

make a proposal as the means to resolve the indebtedness;

o bankrupt to be discharged after fulfilling obligations under mediation agreement. (Provide details, includ-

ing amount and period of payments.)

7. Does the trustee have reasonable grounds to believe
that the debtor agrees to the conditions recommended by the trustee?

8. Was the bankrupt made aware of the possibility of requesting mediation?
Dated at , this day of ,

O Yes
O Yes

O No
0 No

Trustee
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NEW LEGISLATION

The Senate of Canada
Bill S-4
Second reading, February 7, 2001

Title:

A First Act to harmonize federal law with the civil
law of the Province of Quebec and to amend certain
Actsin order to ensure that each language version
takesinto account the common law and the civil law.

Summary:

This enactment amends the I nter pretation Act to rec-
ognize Canadian bijuralism and to provide that
provincia law relating to property and civil rights
applies to federal legidation on a suppletive basis.
It also amendsthat Act to include interpretation rules
relating to bijural provisionsin federal enactments.

The enactment harmonizes certain provisions of the
Bankruptcy and Insolvency Act with the civil law of
the Province of Quebec, particularly insofar asthose
provisions relate to the security and trusts law of
that province and the jurisdiction of its Superior
Court and Court of Appeal.

Statutes of Canada, 2000
Chapter 12 (Bill C-23)
Assented to 29th June, 2000

Title:
AnAct to modernize the Statutes of Canadain rela-
tion to benefits and obligations

Summary:

A number of federal Acts (including the Bankruptcy
and Insolvency Act) provide for benefits or obliga
tionsthat depend on a person’srelationship to another
individual, including their husband or wife and other
family members. Most of those Acts currently pro-
vide that the benefits or obligations in relation to a
husband or wife also apply in relation to unmarried
opposite-sex coupleswho have been cohabitingina
conjugal relationship for at least one year. Some of
those Acts provide for benefits or obligationsin rela-
tion to certain family members of a person’s hus-
band, wife or opposite-sex common-law partner.

This enactment extends benefits and obligations to
all couples who have been cohabiting in a conjugal

relationship for at least one year, in order to reflect
values of tolerance, respect and equality, consistent
with the Canadian Charter of Rights and Freedoms.

Accordingly, the enactment amends the Bankruptcy
and Insolvency Act by incorporating new definitions
of “common-law partner” and “common-law partner-
ship,” aswell asanother category of “related persons”

The provisions concerning the Bankruptcy and
Insolvency Act came into force on July 31, 2000.

Statutes of Canada, 2000
Chapter 30 (Bill C-24)
Assented to 20th October, 2000

Title:

An Act to amend the Excise Tax Act, a related
Act, the Bankruptcy and Insolvency Act, the Budget
Implementation Act, 1997, the Budget Implementation
Act, 1998, the Budget Implementation Act, 1999, the
Canada Pension Plan, the Companies Creditors
Arrangement Act, the Cultural Property Export and
Import Act, the Customs Act, the Customs Tariff, the
Employment Insurance Act, the Excise Act, the
Income Tax Act, the Tax Court of Canada Act and
the Unemployment Insurance Act.

Summary:

In the parts dealing with the application and imple-
mentation of the taxation system, this enactment
contains amendments to various Acts, particularly
the Bankruptcy and Insolvency Act, the Canada
Pension Plan, the Companies Creditors Arrangement
Act, the Employment Insurance Act (and the previ-
ous Unemployment Insurance Act), and the Income
Tax Act, in order to empower the Crown to recove,
in bankruptcy cases, all Employment Insurance pre-
miums and Canada Pension Plan contributions.

The same provisions apply to both employer and
employee contributions to the Quebec Pension Plan.

These amendments apply as of November 30, 1992,
the date on which the amendment made to
Section 86 of the Bankruptcy and Insolvency Act
took effect.

ThisAct came into force on royal assent.
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DEMUTUALIZATION

As you may recall, some of Canada’'s mutual life
insurance companies decided to undergo demutu-
alization. The process of demutualization involves
converting a mutual company to a publicly traded
stock company. Mutual companies are owned by
their participating policyholders, whose ownership
rights cannot be traded or sold. A publicly traded
stock company is owned by its shareholders, whose
shares may be bought or sold. In ademutualization,
the participating policyholders become sharehold-
ers of apublicly traded stock company. The €eligi-
ble policyhol ders exchange their ownership right as
members of amutual company for demutualization
benefits (which will usualy either be sharesthat can
be kept as an investment or sold, or cash).

Demutualization requires policyholder and govern-
ment approval.

This raised a question as to the vesting of demutu-
alization benefits after demutualization in a bank-
ruptcy context. In turn, thisissue was addressed In
The Matter of the Bankruptcy of Tracy Jean Broesky
and Wilfred Rodney Broesky (Calgary). The facts
of the case were as follows:

Mr. and Mrs. Broesky made voluntary assignments
in bankruptcy on September 7, 1997, and at that time
they were policyholders.

During the bankruptcy the insurance company
announced that it intended to demutualize, result-
ing in policyholders being entitled to sharesif demu-
tualization was approved by the policyholders and
the federal government.

The date on which they became entitled to receive
shares in the event that the demutualization proposal
was implemented was April 2, 1998 (“the eligibil-
ity date”). On this date, the Broeskys had not yet
been discharged.

In June 1998 Mrs. Broesky received an automatic
discharge and in September 1998, Mr. Broesky
received his absolute discharge.

The specia meeting for the policyholdersto vote on
the demutualization proposal was held on
September 16, 1999, at which time it was approved.
Government approval was obtained on
November 4, 1999.

In the Registrar’'s view the Broeskys were entitled
to keep the shares after demutualization because “the
bankrupt’s rights vested long after they both received
their discharge from bankruptcy” .

The trustee appeal ed this decision to ajudge of the
Alberta Queen’s Bench and weintervened and sup-
ported the trustee's position.

Theissue that was raised in the appeal was whether
or not the shares, which ultimately issued to the
Broeskys, were property of the bankrupts pursuant
to paragraph 67(1)(c) of the Bankruptcy and
Insolvency Act (BIA) such that they camewithinthe
control of thetrustee, and thereby divisible amongst
the creditors.

The judge concluded that the shares were not prop-
erty of the bankrupt pursuant to paragraph 67(1)(c)
because all the Broeskys had within the time of the
bankruptcy regime was aright to vote, and achance
or possibility to receive shares. That isal they had
at the eligibility date of April 2, 1998. In September
1998 they were both absolutely discharged, and in
September 1999 the policyholders voted in favor of
demutualization with federal approval obtained
shortly thereafter. As such, the rights to the shares
vested long after the debtors had been discharged
and, therefore, the Broeskys were entitled to keep
the shares they had received. The appeal from the
Registrar’s decision was therefore dismissed.

Based on this decision we can conclude that the
appropriate date to use in determining when aright
to obtain demutualization benefits vests in an indi-
vidual isthe date when demutudization is approved.
However, there are two steps to demutualization,
policyholder approval and government approval.
Unfortunately, neither the judge nor the Registrar
identified which of these two dates of approval to
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use when determining the time that demutualization
benefits vest.

At this stage and after careful consideration it isnot
the intention of the OSB to pursue this matter any
further given the fact that the demutualization of
these insurance companies has been compl eted and
that there will be fewer bankruptcy estates where
thiswill be an issue. Furthermore, the OSB'’s legal
counsels advise us that the arguments put forward
by counsel for the Broeskys and adopted by the

courts, specifically, the finding that the right that
arose during bankruptcy was only aright to vote at
the policyholders’ meeting and that it was not an
enforceable right which would allow the Broeskys
to receive the shares, would be difficult to reverse
on appeal.

If you would like a copy of this decision, cited as
Young Parkin McNab Inc. v. Broesky, please contact
the Office of the Superintendent of Bankruptcy in
you area.
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SUPERINTENDENT’'S STATEMENT ON
RELIEF FOR HEATING EXPENSES TAX CREDIT

Asyou are no doubt already aware, on December
13, 2000, the Minister of Finance, Paul Martin, con-
firmed the Government’s commitment to provide
Relief for Heating Expenses (RHE) to eligible fam-
ilies and individuals. As indicated in the October
2000 mini-budget, this one-time payment will be
made to individuals and families who are eligible
for the goods and services tax (GST) credit for
January 2001.

Under this measure;

»  married and common-law couples will receive
$250;

» single-parent families will receive $250; and

» single individuals without children will receive
$125.

The Canada Customs and Revenue Agency (CCRA)
isresponsible for administering the RHE. The pay-
ments, which will be separate from GST credit
cheques, began going out to low- and modest-
income Canadians on January 31, 2001.

It has become necessary to devel op aposition onthe
treatment of the RHE by trustees in bankruptcy
cases. Following a meeting of the executive of the
Canadian Insolvency Practitioners Association
(CIPA) and the Office of the Superintendent of
Bankruptcy (OSB) on January 23, 2001, it was
jointly decided that the RHE can not be considered
part of the assets of the bankruptcy and conse-
guently, must be paid in full to bankrupts. CIPA
President Norm Kondo has already sent a message
to his membersthrough their chat line to advise them
of this position.

The position of the Superintendent of Bankruptcy
is based on the following considerations:

» theRHE isintended for the most disadvantaged
in society;

* RHE payments arerelated to beneficiaries essen-
tial needs as provided for in paragraph 67(1)(b.1)
of the Bankruptcy and Insolvency Act (BIA);

» these payments are being made pursuant to the
Minister of Finance's October 2000 budget
statement, before the enabling legislation has
even been passed,;

 under the circumstances, it is materially impos-
sibleto adopt timely regulations excluding such
amount from the property of the bankrupt since
the chegues are presently being issued;

e if it were materially possible to do so, the
Superintendent would recommend adopting reg-
ulations excluding the RHE in its entirety from
the property of the bankrupt;

» inorder to ensure equal and uniform treatment
of the thousands of chegues to bankrupt indi-
viduals, the Superintendent should announce a
clear position;

« finaly, the Superintendent may, pursuant to para-
graphs 5(4)(b) and (c) of the BIA, issue direc-
tivesto trustees and official receiverswith respect
to their functions or to facilitate the carrying out
of the purposes and provisions of the Act and its
Rules.

For these reasons, the above-mentioned position aso
appliesto provincial relief for heating expenses.

Furthermore, the RHE credit is not subject to
Section 59 of the Bankruptcy and Insolvency Rules
and must be refunded to the bankrupt inits entirety,
despite the fact that the RHE calculation is based on
the digibility for a GST credit.

For additional information on this matter, please
contact the Office of the Superintendent of
Bankruptcy in your area.
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ELECTRONIC FILING INITIATIVE

Throughout the course of the negotiations, with a
potential vendor under the Service Provider Initiative
(SP1), it was determined that e-filing was a crucial
deliverable of the OSB’s SPI ‘ package’ of products
and services. As such, the success of e-filing was a
major determining factor in the decision for both the
OSB and the potential vendor to proceed with the
initiative under along-term contract. The parties had
decided that further work had to be undertaken in
order to establish if there was an economically viable
basisfor the delivery of servicesthrough electronic
commerce.

The parties agreed to focus on the devel opment of
an e-filing business case, which would subsequently
lead to a comprehensive agreement for the whol e of
the SPI. The e-filing service would provide the abil-
ity for formal transactions pursuant to the BIA to be
communicated electronically between the OSB,
trustees, creditors and courts. A contract was signed
on March 31, 2000.

The e-filing business case would define the best solu-
tion to provide the e-filing service and describe how
to go about delivering it. It would also determine the
market viability in terms of the anticipated transac-
tion volumes, pricing and take-up rate.

We regret to announce that the interim report on the
business case clearly demonstrated that the proposed
solution would not permit the attainment of the
required qualitative and quantitative criteria. The
OSB’s Management Advisory Board was informed
of the results and the Board recommended a closure
to the SPI process and encouraged the OSB to
explore other options.

The OSB remains strongly committed to the devel-
opment and implementation of an electronic filing
system for bankruptcies. To that effect the OSB is
presently preparing a Request for Proposal (RFP)

for asystemsintegrator to develop an e-filing system
that will transmit and validate forms under the BIA
between trustees and the OSB.

The solutionsto the OSB’s e-filing concept will have
to respect the following conditions:

* Thesystem will have to be compatible with the
various technology currently used by the trustees
who must be able to retain their insolvency
software;

» Theinternet-enabled system will facilitate the
transmission of formsdirectly to the OSB within
a secure environment;

* The system will operate without the assistance
of athird party.

In order to ensure that this system is compatible with
the various technologies used by the trustees and
that the chosen systems integrator takes this into
consideration, the OSB felt it necessary to survey
practitioners in that respect.

Accordingly, a survey will be circulated amongst
trustees to collect information on the type of infor-
mation systems technology currently used by
trustees as well as planned upgrades over the next
twelve months. The aggregate results will be used
to determine the best approach to take to ensure that
trustee systems can easily access the OSB’s new
e-filing system.

This survey will be conducted at the beginning
of March 2001 and although your participation
tothissurvey issought on avoluntary basis, your
response at this stage of the processis necessary
in ensuring that we develop a system that sup-
portsthe entire trustee community. Please give
usyour input and fill in the short survey when
you receiveit.
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PERSONAL INSOLVENCY TASK FORCE

THE PURPOSE OF THIS PAPER

The purpose of this paper is to establish operating
terms of reference for the Personal Insolvency Task
Force (PITF).

In addition to the five year review planned for 2002,
when the Office of the Superintendent of Bankruptcy
(OSB) must report to Parliament on the 1997
Reforms, the single most important event giving rise
to thistask forceisthe rapid escalation in the num-
ber of personal bankruptcies over the years.

THE FUNDAMENTAL PURPOSE OF
BANKRUPTCY LEGISLATION

Thefundamenta purpose of bankruptcy legidation
is and remains that of protecting and maximizing
the realization in an insolvent estate by liquidating
the debtor’s assets and by distributing its proceeds
amongst his/her creditors quickly and efficiently.
However, in today’s society, where consumer debtors
have no, or very little, assetsto be liquidated the pur-
pose of bankruptcy |egidation takes on anew mean-
ing. Personal insolvency and bankruptcy may be
viewed more in socio-economic terms rather than
strict legal terms.

BACKGROUND
A LittleHistory

The Constitution Act of 1867 conferred upon
Parliament exclusive jurisdiction to enact lawsin
relation to “bankruptcy and insolvency”. Canada's
first insolvency Act, which only applied to traders,
was adopted in 1869 and was replaced by alater Act
in 1875.

The 1875 Act waswidely criticized and repealed in
1880. Between 1880 and 1919, Canada had no gen-
eral bankruptcy legidation at all. In 1882, the fed-
eral government adopted winding up legidation for
insolvent trading corporations and other corporate
enterprisest. The first insolvency Bill was enacted

in 1919. The 1919 Act was heavily influenced by
the British Bankruptcy Act 1883, and its general con-
ceptual structure. In 1949, the 1919 Act was exten-
sively revised. A number of proposals for new
revisions were presented by a federal Study
Committee in 1970, yet despite the introduction of
several bills between 1975 and 1984, the proposals
were never adopted.

What’'s Been Done ThusFar...

The 1992 Amendments

In 1992 a number of important amendments were
made to streamline the process by removing from
the judicial process the procedure for the handling
of dischargesfor personal bankrupts by introducing
the concept of automatic discharges for first-time
bankrupts where no opposition was made by the
trustee, the Superintendent or creditors. These
amendments further recognized the need for debtor
rehabilitation by introducing the concept of coun-
salling. Aswell, the amendments afforded insol vent
debtors an alternative to bankruptcy by introducing
a separate regime for the making of consumer
proposals.

The 1997 Amendments

The 1997 amendments were primarily focused on
making high-income debtors aware of their respon-
sibilities by introducing significant changes to the
treatment of consumer bankruptcies. Former
section 68 of the Bankruptcy and Insolvency Act
(BIA) was repealed and replaced with new section
68 which requires high-income debtors, between
the time of bankruptcy and the time of their dis-
charge, to pay over their surplus income based on
standards issued by the Superintendent of
Bankruptcy. The concept of compelling high-income
debtors to pay over their surplus income to the
trustee was intended to provide away of precluding
an automatic discharge of such debtors in cases
where they failed to comply with section 68.

1. Houlden & Morawetz, Bankruptcy Law of Canada, Third Edition, Carswell, p.1-1
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The National Insolvency Forum Report

In May and June 1999, through a series of round
table discussions held in six selected cities across
Canada, primary stakeholders of the insolvency sys-
tem were asked to voice their opinions on what
works, what doesn’t work and how the existing
insolvency system could be streamlined to be more
efficient and cost-effective. A summary of each
round-table discussion was published in the fall of
1999, all of which are available by consulting our
Web site at osh-bsf.ic.gc.ca Some of the sugges-
tionsinclude:

» improve compliance measures by addressing the
lack of deterrent mechanisms for trustees who
fail to maintain professional obligations (e.g.,
verifying the debtor’s statement of affairs) and
debtorswho do not comply with their dutiesand
obligations under the BIA (e.g., declaring all
their assets);

» simplify the procedure and requirements for
Summary Administration Estates, making them
less time-consuming and |ess expensive to com-
ply with for debtors with few assets and no sur-
plusincome;

* incorporate a hardship clause in paragraph
178(1)(g) which refersto student loans.

WhereWeAre Now...

Despite predictions made by government and econ-
omists to the effect that a strong economy would
trandate into adecrease in personal bankruptciesin
the late 1990's, the actual rate of consumer bank-
ruptcies in fact peaked in 1997 and has decreased
only slightly since2.

Overall, the number of bankruptcies has been
increasing exponentially over the last 35 years. In
1966, busi ness bankruptcies represented the major-
ity of all bankruptcies reported in Canada (i.e.,
59.3%), whereas consumer bankruptcies represented
41%. Fiveyears|ater, in 1971, consumer bankrupt-
cies accounted for 50.5% whereas business bank-
ruptcies accounted for 49.5% of all bankruptcies

reported. This trend has continued throughout the
70’s, 80's and 90’s with consumer bankruptcies
reaching an all time high of 87.9% in 1999. Recent
statistics reported by the Bank of Canada show that
the debt-income-ratio (% total household debt/per-
sonal disposable income) was at 99.9% in 1999.

The current profiles of insolvenciesreveal that con-
sumer proposals are on the rise, whereas bankrupt-
cies appear to remain stable in spite of the
fluctuations in the economy. Statistics show that in
1999, 72,997 Canadians declared bankruptcy; 90%
or more of consumer bankrupts declare total assets
with less than $10,000, thus qualifying the estate for
summary administration; 85% or more have incomes
at or below the prescribed low income cost of liv-
ing at which they are required to make payments
to the trustees pursuant to section 68 of the BIA.

PITFFSMANDATE

PITF has been established to review the provisions
of the BIA asit pertains to persona bankruptcies.
Starting without preconceived notions, PITF will
explore aternative models of personal insolvency
processes better geared towards addressing the per-
ceived weaknesses of our Canadian insolvency sys-
tem. In doing so, PITF will also review expectations
of both debtors and creditors while factoring in the
general public interest.

PITFSOBJECTIVE

PITF s objective is to formulate recommendations
for an alternative insolvency process and/or redress
mechanisms to the existing process in order to
ensure:

 that Canada's highly privatized bankruptcy sys-
tem, which was designed for debtors with assets
and/or income can nevertheless remain accessi-
ble to debtors with little or no assets and/or
income;

» theappropriateness of low-income debtors pay-
ing even a modest fee to obtain a fresh start
while being subject to the same procedural
process as those with high income and/or assets,

2. A number of studies conducted in 1998 and 1999 present various explanations and/or rationales for the rapid escalation in the
number of consumer bankruptcies, see Symposium Consumer Bankruptcies in a Comparative Context, Osgoode Hall Law Journal,

Volume 37, Numbers 1 & 2, Spring & Summer 1999.
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* that bench marking isincorporated into the rec-
ommendations and that best practices from other
countries such as Australia, USA and UK are
drawn on to improve the efficiency and effec-
tiveness of Canada’s insolvency system.

PITF will also identify the desirable legidlative
changesto the Canadian insolvency system and rec-
ommend appropriate mechanisms to ensure that:

» low-income debtors are discharged in afair and
efficient manner, having regard to the legitimate
and frequently competing interest of various
stakeholders representing, in turn, various soci-
etal interests.

» theissue of post-bankruptcy revenuesis clari-
fied and addressed in a cohesive manner in the
BIA;

 trustees are afforded appropriate and fair remu-
neration for their professional services;

» stakeholders and practitioners are afforded
electronic means of communications and
e-commerce;

o debtors assetsare evaluated in ajust manner and
their redlization maximized in an insolvent estate;

e all procedures in personal bankruptcies are
streamlined and reduced without jeopardizing
the integrity of the system;

» bankrupts with no surplus income or seizable
assets are dealt with as efficiently as possible.

PITFSCRITERIA

Criteriaagaingt which PITF must prioritize the issues
to be examined and serve as the measure against
which final recommendations must be gauged are:

Fairness: is afunction of what the system appears
to be to on-lookers, whether or not they are famil-
iar with the system.

Accessibility: going bankrupt in Canada must be
seen as aright, not a privilege. Accordingly, access
to the system must be simple, inexpensive and read-
ily available throughout the country.

Predictability: debtors and creditors understand what
the result of the process will be: consistency.

Efficiency: the social cost of the system and its eco-
nomic cost are directly related to its efficiency. This
rai ses questions about whether atrustee needsto be
involved in every aspect of a personal insolvency
and, more generally, whether the system asawhole
isas efficient asit could or should be.

Responsibility: the system should encourage socia
and economic responsibility of both debtors and
credit grantors.

Understandability: isthe processitself, and are the
results of the process, transparent and comprehen-
sible to each of the debtor and to the creditor?

Effectiveness: dealswith whether theinsolvency sys-
tem isresponsive to the perceived needs of itsusers
and whether it is consistent with the rest of the socio-
economic fabric of the country.

THE PITF TEAM
Structure

PITF is comprised of a broad base constituency of
stakeholders with astrong interest in the subject mat-
ter; namely creditors and/or creditor representatives,
debtor representatives, members of the judiciary,
trustees, a member of the Canadian Insolvency
Practitioners Association aswell asanumber of aca
demic scholarsin the field of Bankruptcy Law.

M eetings

A series of four or five meetings of the Task Force
will be held over the course of the next year. In addi-
tion, five sub-groups have been created. These sub-
groups will be called upon to deal with, and make
recommendations to the Task Force, in specific sub-
ject areas.

Results

A comprehensive Report outlining strong rational es
supporting recommendationsfor changesto the BIA,
its Rules and Directives, including other relevant
aspects of the insolvency system. In addition, the
Report will also serve as aform of bench marking
by positioning Canada and comparing the Canadian
insolvency system with that of Australia, USA and
the UK while respecting the fundamental policy and
flavor which characterize the personal insolvency
systemin Canada Thefina Report will be published
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to elicit further public discussion before final Method of Payment of Members

recommendations are made to the Minister. ) ) )
Members of the task force will conduct their duties

pro bono. Their expenses, however, will be paid by
the OSB.
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RESULTS OF THE ELECTRONIC TRANSMISSION
OF DIRECTIVESAND FORMS

Under the government’s “On-Line” program, the
OSB recently used electronic mail to send out the
revised versions of Directives 8R2 and 11R, aswell
as the modified versions of forms 2, 3, 65, 79 and
82. Hereis abrief report of how well thisinitiative
worked.

Electronic transmission had an overall successrate
of 98.5% with only 12 instances of non-reception
out of 854. The main reason for the failures was that
certain recipients had Hotmail e-mail accountsthat
were experiencing technical problemsjust when our
messages were being transmitted. Three unsuc-
cessful transmissions were the result of incorrectly
entering the e-mail addresses. All 12 clientswho did
not receive their transmissions electronically did
receive hard copies of the revised directives and
forms. To correct the problem for future transmis-
sions, the OSB contacted each of these clients to
confirm their exact e-mail address and then updated
its data bank.

Another part of the processinvolved sending atest
message before the actual transmission of the doc-
uments. This message informed those on the elec-
tronic mailing list that there would shortly be an
electronic mailout to all trustees with e-mail
addresses known to the OSB. The message also
mentioned that the documents concerned were
already available on the OSB Web site. This measure

enabled us to observe a certain number of new vis-
itsto the Web site for this purpose, indicating that a
good number of trustees were now aware of the new
system. Of the trustees who obtained the informa-
tion from the Web site, six experienced problems
and contacted the OSB by telephone or e-mail: three
of them said they were having problems down-
loading or accessing the attached documents, and
the three others requested hard copies because of
problems with their computer systems.

Thus, thisfirst experience definitely proved to be a
success. On the one hand, it showed that it was pos-
sibleto use the power and versatility of the Internet
to reach amost all of the trustee community within
apredictable time frame, and, on the other, virtually
all these recipients were able to benefit from the
advantages of electronic messaging.

If you have not already done so, we strongly urge
you to communicate your e-mail addressto the OSB.
This will enable you to receive instantaneous
updates, on a 24/7 basis, on al insolvency-related
information that might interest you.

Please don't delay. Send your e-mail address, or
any change in your postal address, fax number or
telephone number, to Lilliane Kutkewich at
kutkewich.lilliane@ic.gc.ca or (613) 941-2699.
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NEWLY LICENCED TRUSTEES

John Barrett, Toronto, Ontario

Lisa Bodtker, Cagary, Alberta

André Bolduc, Ottawa, Ontario

Daniel Brodeur, Granby, Québec

Stephen Cherniak, London, Ontario
Wilfred Cosby, Barrie, Ontario

Greg Cote, Toronto, Ontario

Colleen Craig, Victoria, British Columbia
Christopher Crupi, Ottawa, Ontario

Joel Easter, Hamilton, Ontario

Georges Faucher, Charlesbourg, Québec
Domenic Giustini, Cambridge, Ontario
Raobert Harpin, Québec, Québec

Joseph Healey, St-John’'s, Newfoundland
David Hoyt, Vancouver, British Columbia

Glen Huber, Toronto, Ontario

Alan Hutchens, Toronto, Ontario

Joel Kideckel, Richmond Hill, Ontario
Claude Lacroix, Trois-Riviéres, Québec
Pierre Leblanc, Montréal, Québec
Sylvie Lyons, Ottawa, Ontario
Theodore Michal os, Waterloo, Ontario
Eugene Migus, Mississauga, Ontario
Michael Morris, Toronto, Ontario

Brad Newton, Hamilton, Ontario

Gilles Noiseux, Terrebonne, Québec
Maurice Roy, Montréal, Québec

Jeffrey Sole, Toronto, Ontario

Darrin Surminsky, Brandon, Manitoba
Kimberley Stewart, Owen Sound, Ontario
Charles Tremblay, Chicoutimi, Québec
André Thibault, Montréal, Québec
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TRUSTEE ORAL BOARDS
2000 STATISTICS

(By Office)

Licence

without Limitation Limitation

limitation to Consumer | to Corporation Failure Total
Halifax 1 1 2
Montréal 4 1 5 10
Québec 2 1 1 3 7
Ottawa 1 1 1 3
Toronto 4 2 3 4 13
London 3 2 1 2 8
Calgary 1 1 2 4
Vancouver 1 1 2
Total 17 (35%) 9 (18%) 6 (12%) 17 (35%) 49 (100%)

32 (65%) 17 (35%) 49 (100%)
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ADDRESSES OF DIVISION OFFICES OF
THE SUPERINTENDENT OF BANKRUPTCY
INDUSTRY CANADA

300 West Georgia St.
Suite 1900

Vancouver, British Columbia V6B 6E1

Tel.: (604) 666-5007
Fax: (604) 666-4610

Standard Life Tower Building
639 — 5 Avenue SW.

Suite 510

Cdgary, Alberta T2P OM9
Tel.: (403) 292-5607

Fax: (403) 292-5188

Suite 725, Canada Place
9700 Jasper Avenue
Edmonton, Alberta T5J4C3
Tel.: (780) 495-2476

Fax: (780) 495-2466

2002 Victoria Avenue

Suite 1020

Regina, Saskatchewan S4P OR7
Tel.: (306) 780-5391

Fax: (306) 780-6947

7th Floor

123 — 2nd Avenue South
Saskatoon, Saskatchewan S7K 7E6
Tel.: (306) 975-4298

Fax: (306) 975-5317

400 St. Mary Ave,, 4th Floor
Winnipeg, Manitoba R3C 4K5
Tel.: (204) 983-3229

Fax: (204) 983-8904

69 John Street South

4th Floor

Hamilton, Ontario L8N 2B9
Tel.: (905) 572-2847

Fax: (905) 572-4066

The Federal Building

451 Talbot Street, Room 303
London, Ontario N6A 5C9
Tel.: (519) 645-4034

Fax: (519) 645-5139

TreblaBuilding

473 Albert Street

2nd étage

Ottawa, Ontario K1R 5B4
Tel.: (613) 995-2994

Fax: (613) 996-0949

25 St. Clair Avenue East

6th Floor

Toronto, Ontario M4T 1IM2
Tel.: (416) 973-6486

Fax: (416) 973-7440

5, PlaceVille-Marie

8e étage, piece 800

Montréal (Québec) H3B 2G2
Tel.: (514) 283-6192

Fax: (514) 283-9795

1141, Route de I’ Eglise

4e étage

Sainte-Foy (Québec) G1V 3W5
Tel.: (418) 648-4280

Fax: (418) 648-4120

2665, rue King Ouest

Bureau 600

Sherbrooke (Québec) J1L 1C1
Tel.: (819) 564-5742

Fax: (819) 564-4299

Maritime Center

1505 Barrington Street

16t Floor

Halifax, Nova Scotia B3J 3K5
Tel.: (902) 426-2900

Fax: (902) 426-7275
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For all changes of address, please complete and return the form hereunder to the following address:

The Insolvency Bulletin Distribution Centre
Office of the Superintendent of Bankruptcy
365 Laurier Avenue West, 8 Floor

Ottava ON K1A 0S9

Fax: (613) 941-2865

CHANGE OF ADDRESS/NOTICE TO PUBLISHER / Insolvency Bulletin

Name

PO. Box, R.R. or Apt. No., No. and Street

City Province Postal Code
Canada

The addressee has moved to: PO. Box, R.R. or Apt. No., No. and Street

City Province Postal Code
Canada

E-mail address
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