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I ntroduction

Copyright law in Canada falls under federal jurisdiction. Canadian
federal law is a composite of both the civil and common law systems.
Although Canada’ s Copyright Act is based on British legislation,
reforms in the past ten years have incorporated many concepts from
civil law (such as moral rights), and added exhibition rights, aswell asa
comprehensive system of collective administration of copyright.

The management of intellectual property in the electronic environment
has become atopic of considerable interest in the Canadian cultural
community, asit has elsewhere in the world. Of late, this community has
been considering collective action to streamline access and
administrative requirements. However, this approach may not suit every
ingtitution’ s needs. Given the public service and educational missions

of cultural organisations, cost/benefit analyses should be undertaken
before collective administration of intellectual property is considered.

Collective Administration in Canada: A Legal Framework

Collective administration in its current form is fairly new in Canada. Although the
Canadian Performing Rights Society was founded in 1925 to administer performing
rights, the Canadian Copyright Act provided only for collective administration for the
public performance of musical works from 1931 until 1988. In 1988, collective
administration of copyright was expanded to include literary, dramatic, and artistic
works. Collective administration of the retransmission of distant broadcast signals was
added in a separate amendment to the Act in 1988. Thus collective administration of
copyright is arelatively new phenomenon for most intellectual property in Canada,
except for musical works, which have enjoyed the benefits of collective administration of
copyright for over sixty years.*

With the 1988 amendments to Canada’ s Copyright Act, a new and comprehensive
scheme for managing intellectual property was introduced. Unlike the U.S. experience,
collective administration in Canada became subject to a Copyright Board, an independent
administrative tribunal that rules on the rates that collective societies may charge for the
use of works in their repertoires. The Board holds jurisdiction over collective societies
filing their agreements with the Copyright Board.? In certain circumstances the Board
also holds the jurisdiction to settle disputes over rates and, in very limited circumstances,
can rule on the interpretation of the Copyright Act.

Collective Administration of Performing Rights



The Copyright Act provides that societies, such as the Society of Composers, Authors,
and Music Publishers of Canada (SOCAN)® may administer rights associated with the
performance in public of dramatic or musical works. Recent amendments to the
Copyright Act have also introduced neighbouring rights for musicians' performances,
with such rights attaching to musical works.* The Copyright Act removes from
performing rights societies any common-law rights (such as case law, contractua rights,
and other rights for individually licensing works that common law provides) in musical
works. Instead, it imposes a set of tariffs and provides the means to recover tariff fees,
including injunctive relief and a statutory right of action.”

To determine what fees they can charge, a performing rights society must file its
proposed list of fees with the Copyright Board and address any requests from the public
for information concerning its repertoires in current use. The list of feesis then published
in The Canada Gazette® to provide any interested parties with notice of the proposed fee
schedule. Any objections to these fees may be filed with the Copyright Board, which
considers these objections in determining the final fees the performing rights society can
charge for the use of works in its repertoire. In this instance, the Copyright Board also has
the jurisdiction to settle issues associated with the fee structure, such as notice
requirements.”

Collective Administration of Retransmission Rights

Copyright subsists in works that are retransmitted via broadcast technol ogies when the
works are retransmitted to the public. Royalties are owed to the copyright holders when
their works are retransmitted to the public by distant signal. The Copyright Board sets the
fee schedule for these payments, and the Copyright Act provides for special collective
societies to collect and redistribute the fees associated with retransmitted works. As with
performing rights societies, the collective societies that administer retransmission rights
must file a proposed statement of fees with the Copyright Board. Objections may be filed
by interested parties, and the Board must consider such objections when making final
decisions about fees. Collecting bodies do not hold a common-law right to license works
individually within their repertoires, but they hold statutory rights to enforce the payment
of fees through the court system.®

If a copyright holder of aretransmitted work is not a member of a collecting body, he or
she must bring an application before the Copyright Board to have a collecting body
designated to act on his or her behalf. Copyright holders hold no individual rightsto
collect royalties owed them because of the retransmission of their works.

Copyright Act regulations require that copyright holders file their claims within two years
from the time the retransmission occurred.’

Other Collective Societies

The Copyright Act also provides for collective societies, associations, or corporations
that are not performing rights societies or retransmission rights societies. In general, these



other types of collective societies may administer copyright and operate a licensing
scheme for their particular repertoire of works. They are free to enter into licensing
agreements in any form, but they must offer blanket licenses as well as transactional or
individual licenses for the use of awork. The Copyright Board does not impose royalty
rates on these collecting societies, but does act as an arbitration panel when a collective
licensing body and a prospective user cannot agree on rates or related terms and
conditions of the licensing agreement.*°

The collective is responsible for redistributing the royalties collected to its membership.
Redistribution is based upon specified formulas devised to obtain fair remuneration for
the author. These formulas may or may not depend on the exact use of the author’ s work.
Depending on the by-laws of the collective society, redistribution formulas may also
ensure that remuneration is split equitably among the members of the collective society.
In al cases, acertain percentage of the royalties collected is used to cover administrative
costs incurred in managing the collective.

Many other rights-related associations do not issue licenses or collect and redistribute
royalties, but have an impact upon the collective administration environment by fulfilling
alobbying function on behalf of certain groups, or by serving as quasi-collective
societies. An example is the Canadian Musical Reproduction Rights Agency (CMRRA),
which acts as an agent for music publishers. CMRRA can negotiate individual licensing
agreements on behalf of its members and can clear the rights to musical works held by
members. However it functions primarily as an agent, and the law of agency imposes
different responsibilities on it and provides different protections for the agents' clients.™*

Other Legal Factors Affecting Collective Administration
1. Anti-Competition Rules.

The Canadian Copyright Act encourages collective administration. Canadian
legislators were very much aware of the potential conflict with anti-competition rules,
such as those that exist in the United States. Antitrust accusations have marked the
history of collective administration in the United States, and Canadian legislators
sought to address this issue so that collective administration in Canada would not
share asimilar experience. By increasing the overseeing powers of the Copyright
Board to set and review tariffs and other conditions associated with the allocation and
collection of royalties, legislators sought to remove any potential conflict with
Canada’ s Competition Act,*? particularly Section 45 of the Act, which makes it isa
criminal offence to conspire or agree to lessen competition by effectively enhancing
the price of agood or service.'®

Canadian performing rights societies are protected from certain accusations of anti-
competitive behaviour because they are subject to the Copyright Board' s jurisdiction
in setting tariffs for royalties.** For all other issues, performing rights societies and
other collective societies are subject to anti-competition laws.



2. Exceptionsto Copyright.

Amendments to Canada' s Copyright Act™ in 1997 introduced specific exceptions to
copyright for educational institutions and museums, archives, and libraries, which are
excepted from copyright violation if they make a copy of awork in order to manage or
maintain their respective collections (specific conditions are provided in the text of the
legidation), or to carry out limited interlibrary loans. Exceptions to copyright are a'so
provided to educational institutions for use of works inside a classroom or as part of

an examination.'® Museums, libraries, and archives that are part of educational
institutions may avail themselves of all of the exceptions. Certain exceptions for all
these groups apply only when a copy of the work in question is not "commercialy
available," i.e., not available for licensing from a collective society.*’

Some of the amendments of the 1997 legislation are not yet in force, so the impact of
the exceptions on a collective's potential market is not known. However, one can
assume that since educational institutions are one of the primary users of intellectual
property from cultural heritage organisations, their direct use of this intellectual
property for educational purposes may be exempt from copyright. In other words,
educational institutions can use this intellectual property for the specific reasons
defined by the Copyright Act (such as for use on a classroom overhead projector)
without paying for such use or requesting prior authorisation, as long as museums,
libraries, and archives do not make their intellectual property commercially available
through a collective society. If these organisations do make their intellectual property
available through collective societies, then educational institutions are required by law
to use these collectives to obtain the works. Thus, under Canadian law, it isin the
interests of cultural institutions to join collectivesif they wish to receive financial
payments from the educational markets using their intellectual property.

3. Fair Dealing.

"Fair dealing" is an exemption allowed in Canadian copyright law that allows awork
to be used without prior authorisation for purposes of research, private study,
criticism, review, or reporting, without violating copyright.'® The concept of fair
dealing has been in existence since the Canadian Copyright Act was introduced in
1924. It is a defence that the user of copyright material can employ to justify use
without prior authorisation. Unlike its "fair use" counterpart in the United States, fair
dealing does not generate a great deal of litigation, and there are no written criteria
(such as the "four factors" of fair use) for assessing fair dealing in Canadian
legislation.

Once a user establishes that the use of awork fallsinto one of the categories of use
under fair dealing, he or she must determine whether his proposed use of the work is



"fair." Thetest of "fairness’ may be based on whether a substantial part of the work is
being used, and whether that will diminish the quality of the work, or increase the
quantity of the work in circulation so as to diminish the return to the author.'® While
the criteria of substantiality and effect on the market are similar to two of the four
factors used in U.S. copyright law’s fair use exemption, in Canada their interpretation
has been much less precise. In the few court decisions that have interpreted fair
dealing, what constitutes fair is based on a notion of "first impression.” A leading
court decision has described fair dealing as follows:

“To take long extracts and attach short comments may be unfair. But,
short extracts and long comments may be fair. . . . after al is said and
done, it must be a matter of impression.”

The end result is that fair dealing is a vague concept that both users and copyright
holders grapple with in order to determine how far a user can go in using awork
before such use becomes unfair. Collective societies administering copyright inherit
this dilemma. While collective societies do not try to define fair dealing in their
licensing agreements, they do try to take fair dealing into account when setting royalty
rates.?! The notion that fair dealing appliesin a digital environment is contentious.
What acts constitute fair dealing? Is browsing on the Internet fair dealing? The
Canadian government’s Information Highway Advisory Council? supports the
conclusion that fair dealing applies to the electronic environment. The government
will be addressing new media issuesin its next stage of copyright reform, which will
occur over the next few years. For collectives trying to determine their operational
boundaries, the uncertainty of applying fair dealing in analogue and print
environments is compounded in an el ectronic one.

4. The Satus of the Artist Act.”

Canada' s Status of the Artist Act, which provides minimum terms and conditions for
freelance artists contracting with the federal government and its agencies, imposes a
regulatory scheme for certifying associations of artists entering into freelance
contracts with the federal government. Cultural heritage institutions that are agencies
of the federal government are thus affected by this Act. The Status of the Artist

Act allows artists’ associations to negotiate collective agreements establishing
minimum terms and conditions for individual artists in their freelance contracts. Under
this Act, artists associations can collectively negotiate these terms and conditions on
behalf of their members, but individual members must subsequently sign their own
agreements with the contracting federal agencies.® It is not clear whether artists’
associations authorised to operate under the Status of the Artist Act can include
royalty rates among the terms and conditions they negotiate. (Under the Copyright
Act, the Copyright Board determines rates.) It is clear, however, that there is potential
for overlap in this area between the Copyright Board and artists' associations
authorised by the Status of the Artist Act.> The Copyright Board stated that replacing
the administrative scheme in the Copyright Act with a system of collective bargaining
(as provided for under the Status of the Copyright Act) isillogical if copyright is



assigned to collective societies that are not part of the artists' associations and thus are
not part of these associations' collective bargaining process.”® The tribunal
responsible for administering the Status of the Artist Act has concluded that an artists
association can negotiate certain uses for artistic works in a collective agreement that
includes copyrights. However, the element of exclusive representation, common in the
accreditation process in labour law and under the Status of the Artist Act, does not
have to apply to copyright negotiations. Therefore, even if an artists' association is
given the jurisdiction to negotiate copyright, each artist must have expressly assigned
the copyright before the association can include copyright in its collective bargaining
negotiations.?’

Theory and Practice: The Operating Environment

Since the inception of Canada s comprehensive system for collective administration,
various collective societies have been created and have filed their licensing agreements
with the Copyright Board. These societies can be grouped by distinctive categories. The
majority is based on genre, followed by language of publication.?®

Societies also group themselves on the basis of the types of rights they may represent.”
For example, CANCOPY, the Canadian National Reprography Collective, represents
authors' reproduction rights but not their public performance rights. Therefore,
CANCOPY grants the right to photocopy awork but not the right to read it aloud in
public. There are many more collectives operating in the province of Quebec or for
French-language publications than operating in English Canada or for English-language
publications. This phenomenon may be the result of historic, political, and legal
developments.®

The spirit of labour law and the Status of the Artist Act had a significant impact on the
practical, as opposed to the legal, practices of collective societies in Canada. Many areas
of the Status of the Artist Act, which is alabour law, conflict with the Copyright Act,
particularly in collective administration. Its certification system has the potential to affect
collective administration, particularly when associations seek to act both as collectives
for the purposes of copyright administration and as associations for the purposes of
negotiating collective agreements under the Status of the Artist Act.

Quebec's Unique Environment

The convergence of labour law and the collective administration of copyright is
particularly apparent in Quebec, resulting in a hybrid rights management system in this
province. Artists associations, which include collective societies, represent many
different categories of artists (based on specific rights) and have large memberships.
They wield enormous influence in negotiating conditions of use.®

Licensing agreements issued by collectives, particularly in the audio-visual field, become
more like collective agreements with minimum terms and conditions. They cover areas



such as how awork may be used, remuneration required, rights that may be licensed, and
perhaps a "good will" clause (frequently required of artists of particular notoriety). If an
association holds the express authority to negotiate copyright, agreements will also

stipul ate royalty rates and tariffs.* If an association is not authorised to negotiate
copyright, the government agency must enter into separate licensing agreements with the
collective society, thereby creating further layers of negotiation in the licensing process.

When agreements are negotiated with non-governmental bodies, artists' associations and
collective societies often find themselves at the same bargaining table. However, issues
become more complex because the minimum standards set in provincial and federal
legislation do not apply.*® Therefore, artists associations, collective societies, and
potential users must negotiate in an adversarial labour law environment and cannot avail
themselves of any formal legidlative structure that sets certain terms and conditions.

The Relationship Between the Author and the Collective

Collective societies in Canada administer economic rights on behalf of their members.
Frequently, members of collectives hold the copyrights for works held in the collectives
repertoires. The pivotal point in the relationship between the collective and its
membership is when rights are assigned or transferred directly to the collective. The
agreement that outlines this transfer may be either alicense or aright to administer,
depending on whether the member assigns property rights or merely the mandate to
collect and distribute royalties. The nature of the relationship is not always clear because
agreements often do not clarify these points.®

Moral rights cannot be assigned to collective societies (or anyone else) under Canadian
law, but some collective societies will try and protect their members' moral rights as a
matter of course. Certain collective societies, for example, may have bylaws that prohibit
granting a license when there is a violation of moral rights, or may accept instructions
from individual members and act as their agent with respect to moral rights.*

Many collective societies demand exclusive representation of their members’ rights.*
Copyright in Canada, asin the United States, involves a bundle of rights, and creators
frequently assign different rights for the same work to different collective societies. In
Canada, however, the author may not assign the same right to awork to more than one
collective society at the same time. The sole exception is collective societies operating in
mutually exclusive territories. In this instance, an author may grant the same right for a
work to more than one collective society as long as the societies operate in non-
overlapping territories.®” This situation is extremely rare. Most collective societies hold
reciprocity agreements with each other that cover different jurisdictions.

The collective society manages the rights of the author, enters into licensing agreements
on his or her behalf, collects royalties, and redistributes them according to agreed



formulas. In addition, a number of collective societies offer their members legal advice,
intervene in legal disputes that may influence relevant issues, and play an advocacy role
on behalf of their membership. Despite these interactions, the relationship between the
collective and its members is somewhat paternalistic. The degree of control that a
member may have over the day-to-day activities of the collective society, and over the
administration of the rights assigned to the society, is not always clear.®

The Relationship Between the Collective and the User

Most collectives offer users both transactional and blanket licenses. An exception occurs
in collective societies that represent public performance rights for dramatic or musical
works, such as SOCAN. Users may purchase blanket or transactional licenses from these
collectives, or they may ssimply pay the tariffs the Copyright Board sets for the use of
these works.*

I ssues such as access, cost, and size of repertoire continue to be problematic for certain
usersin certain disciplines. For example, access and repertoire size are major issues for
the educational community, which has traditionally advocated wide exceptions to
copyright for educational purposes, claiming that the collectives that serve them offer
terms that are too strict or do not hold the most popular works in their repertoires.
Broadcasters have also advocated for certain exceptions, claiming that the costs
associated with certain reproduction rights held by collectives are prohibitive. Many users
feel that, with the exception of Quebec (where collective administration is well
established), there is a vacuum in rights management options in Canada.

The collective management options that exist do offer advantages to users. In the ten
years that have passed since collective management was introduced broadly in the
Canadian market, access to alarge number of works has increased. Collective societies
make it their business to clear copyright, are expertsin the field, and have to some degree
created a system of "one-stop shopping” that facilitates access to works. For example, in
areas such as reprography, blanket licenses have made it possible for scholars and
students4go copy required texts without violating copyright or applying the test for fair
dealing.

Potential for the Future—Licensing Electronic Rights

The administration of collectives may not have to change substantially in order to
manage electronic rights.** What will need to be clarified is the concept of electronic
rights and their legal interpretation.

The status of electronic rights as a unique type of right, or as part of an overall "one-time
right" to publish, remains unclear. Certain freelance publishing agreements have no
express provisions granting electronic rights to publishers, but publishers nevertheless
place their print materials on their respective Internet sites. A court action spearheaded by



anumber of writers associations has recently been launched in Canada to contest such
42
use.

Of late, electronic rights have been challenged in anew way in Canada. The law affecting
the copyright status of databases was changed substantially by arecent decision of the
Federal Court of Appeal of Canada. Prior to the Court’s decision, it was generally
assumed that copyright subsisted on databases that held mostly factual information. The
threshold test that determined whether a work was "copyrightable” was much lower in
Canada than in the United States where a certain level of creativity isrequired for a
database to be copyrighted. The Federal Court of Appeal in Canada agreed with the
creativity requirement in place in the United States, and raised the threshold requirements
for databases in Canada. Databases now receive copyright protection in Canada only if
they can be considered "intellectual creations."*® The end result of this decision is that
many electronic works once considered copyrightable no longer enjoy copyright
protection.

Collective societies in Canada are now addressing the issue of electronic rights. As an
example, SOCAN has applied to the Copyright Board to obtain the authority to collect
royalties for the use of musical works over the Internet. A new collective called The
Electronic Rights Licensing Agency (TERLA)* is being launched to represent

the rights of Canadian freelance writers, photographers, and illustrators. It hopes to
provide convenient rights clearance services to publishers that wish to distribute
Canadian written works electronically.

Another new project is Canadian Artists Represented Online (CAROL ), which will make
contemporary visua works of art available for licensing on an Internet-based system,
thereby securing a place for visual artists in the new technology market. The economic
model proposed by the CAROL project is based on "fair remuneration” for contemporary
artists, including the coverage of overhead costs. The CAROL project is currently in the
test bed stage, working with local collective societies and partners in the
telecommunications industry, and incorporating the latest technologies in order to control
use of its repertoire in an electronic environment.*

Finally, CHIN has embarked on a rights management initiative for its museum members.
CHIN has managed museum databases for twenty-five years, and has been managing the
electronic rights of its museum members since its inception. Museum members hold
copyright on the information in the CHIN databases, and CHIN has assisted in the
protection of its members copyright and launched a subscription service to the databases.
CHIN has now launched a site licensing service and is also exploring the possibility of a
more complex rights management program.*°

Conclusion

Collective administration of copyright in Canadais not without its pitfalls. Initialy,
collective administration sought to balance the relationship between the copyright holder



and the user of copyrighted material so that bargaining strengths were equalised. In
attempting this alignment, a complex system of collective administration was introduced.
To address anti-competition issues, an administrative tribunal with the jurisdiction to
oversee royalty rates was deemed necessary.

Despite its complexity, the system has provided both the user and the copyright holder
with certain advantages. Low-cost access to works protected by copyright has been
provided by collectives operating in certain sectors of the cultural community.
Reprography collectives, for example, have allowed educational institutions to access
works at low cost. The system of collective administration has increased the circulation
of information, thereby serving the public interest.

Canadian cultural heritage organisations could benefit greatly from collective
administration of copyright, and the Canadian legal system offers incentives for doing so.
While exceptions to copyright law in Canada may diminish the educational market for
cultural organisations, this potential problem can be remedied by collective action, which
secures educational markets under copyright law.

However, the Canadian form of collective administration also presents interesting
limitations for the cultural community. Unlike its U.S. counterparts, collective societies
in Canada face the Copyright Board' s potential intervention in determining its royalty
rates. A sound pricing policy can help maintain a collective's credibility before the
Copyright Board, and reduce the possibility of Board intervention when consumers of
intellectual property from cultural organisations object to usage fees.

Another concern is the exclusivity requirement mandated by many Canadian collective
societies. Exclusivity limits an organisation’s control over its own intellectual property.
Ideally, members should grant collective societies the nonexclusive right to manage their
copyright so that cultural organisations can continue to control the exploitation of their
own intellectual property.*’

Many existing collectives or associations are just now facing issues presented by digital
media, such asinstant and almost perfect reproductions of works. Canadian law is
playing "catch-up" at the moment, and many issues (such as copyright on databases and
electronic reproduction rights) are unresolved. Technology is ever evolving and will
enable new ways to protect and exploit intellectual property. Cultura heritage
organisations must ensure that the collectives they join stay informed of changesin
technology and law, so that the collectives can continue to act in the best interests of their
members.

Glossary
civil law: Derived from Roman law, civil law codifies legal principles into one statute. In

Quebec, the Civil Code embodies most legal obligations, such as family law, property
law, responsibility for negligent behaviour (tort law does not exist), and commercial



transactions. Most European countries, Scotland, the province of Quebec, and the state of
Louisiana are governed by civil law.

common law: Derived from British legal traditions, common law relies on judicial
precedents set by prior court decisions to determine the development of legal principles,
rather than on legal enactments. Common law derives its authority from rules of the
court, custom, judicial reasoning, prior court decisions, and principles of equity. Canada
and the United States (with exceptions noted in the above definition), England, New
Zealand, and Australia are common-law countries.

law of agency: A contractua relationship authorising a person or corporation to act on
behalf of another person or corporation under specific and limited circumstances.

neighbouring rights: Recently introduced into Canadian law, neighbouring rights protect
performers and producers of recordings, and broadcasters communication signals. They
are similar to copyright but can be distinguished because they give additional rights to
users of material already protected by copyright. Consequently, performers and producers
of sound recordings and broadcasters (as well as copyright holders) can be remunerated
for their use of copyright protected works.

tariffs: Similar in principle to royalties, tariffs are fixed by the Copyright Board upon
application by a collective society of their proposed rates.
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