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	Ministry of 
Culture
	Application Guidelines 

for Determination under the Foreign Cultural Objects Immunity From Seizure Act (FCOISA)


Background and Purpose

Museums, art galleries and other cultural or educational institutions in Ontario on occasion organize temporary exhibitions that include international works of art or other cultural objects. These exhibitions give Ontarians the opportunity to see works that offer unique cultural and learning experiences. Examples include the 2004-05 Turner, Whistler, Monet exhibition at the Art Gallery of Ontario and the 2004-05 Pearls: A Natural History exhibition at the Royal Ontario Museum. 

When Ontario institutions borrow these objects, they may wish, or they may be asked by the foreign owners or foreign custodians of the objects (such as international museums and art galleries), to ensure that the borrowed objects are not seized by court order by others claiming to own the works.

Recognizing the benefit to Ontarians in having the opportunity to see important cultural objects, the Ontario government introduced the Foreign Cultural Objects Immunity from Seizure Act (FCOISA) in 1978.

FCOISA provides that works of art or objects of cultural significance, brought into Ontario pursuant to an agreement with another country for temporary exhibition at a cultural or educational institution, are protected from seizure, but only if all the following conditions are met:

· The objects are works of art or other objects of cultural significance

· The objects must be brought into Ontario pursuant to an agreement between a foreign owner or foreign custodian of the objects and the government of Ontario or any cultural or educational institution in Ontario 

· The exhibition of the objects in Ontario is temporary

· The exhibition is in the interest of the people of Ontario

· Before the objects are brought into Ontario, the Minister of Culture or his/her delegate must determine that the objects are of cultural significance and that the exhibition is in the interest to the people of Ontario

· Before the objects are brought into Ontario, the Minister’s (or his/her delegate’s) determination must be published in The Ontario Gazette.

Ontario institutions wishing to protect borrowed foreign works from seizure must therefore apply for a determination under FCOISA.

Eligibility Criteria

To be eligible for immunity under the FCOISA applicants must meet the following criteria and provide the required verification with their formal application.
	CRITERION
	VERIFICATION

	Institution must:

1. be a valid and subsisting organization incorporated under the laws of Ontario or Canada, and in existence for a minimum of one year; and

2. have as its primary object to present arts and/or heritage programming, or preserve, exhibit and interpret arts and heritage resources in Ontario.
	1.
Corporation number or name of constituting statute, and financial statements; and

2.
Annual report or other document which shows mandate and programming record; and

3.
Present a copy of the facility report completed by the applicant to satisfy the lender before the loan is approved; or

4.
The equivalent i.e., the provision of recent information about the applicant’s physical specifications and staff practices.

	Objects must:

1. be of cultural significance (e.g. rarely seen work of art, have historical significance, etc.);

2. be of interest/benefit to the people of Ontario (e.g. provide access to objects not seen in Ontario; provide educational, cultural experience, etc.);

3. be from a foreign country/collection in accordance with an agreement between the applicant and the foreign lender;

4. have documented ownership and confirmed provenance; and

5. be travelling to and exhibited in Ontario during a pre-determined, temporary period of time.


	1.
Statement describing cultural significance;

2.
Statement describing interest and benefit to the people of Ontario;

3.
Complete and signed copies of all loan agreements describing, in detail, the objects between the foreign owner or foreign custodian and the applicant;

4.
Statutory Declaration made under oath or affirmation which certifies that the objects’ provenance do not indicate potential for competing ownership claims; and

5.
Dates that works will be in Ontario (dates should be identified in the loan agreement between the lending institution and applicant).


Application Process and Timing

There are two stages to the application process. 

Stage 1

The first step is to advise the Ministry that you wish to make an application under FCOISA. The Ministry encourages the applicant to contact and involve the Ministry as early on in the process as possible. An open communication line will aid in assuring that the application is processed in time for the exhibition.
The applicant must send a letter of intent prior to formally applying for a determination under FCOISA so that the Ministry can determine whether a request will be eligible. The letter of intent must include the following:

· draft application;

· draft Statutory Declaration with a current list of works/objects to be brought in; and

· a copy of applicable loan agreement(s) between applicant and foreign lender.

The letter of intent and accompanying documentation must be sent to the address provided at the end of this guideline.

It is recommended that the letter of intent be submitted as soon as possible, and in any case, a minimum of 90 days prior to the borrowed works arriving in Ontario.

In accordance with the summary provided below, Ministry staff will evaluate the eligibility of the applicant, exhibition and objects and will notify applicant if eligible to apply.



Stage 2

If the Ministry has determined that the applicant, objects and exhibition are eligible, the Ministry will ask the institution to prepare and submit a formal signed application, Statutory Declaration and complete list of works/objects, including any amendments asked for by the Ministry.

The application is deemed complete when the Ministry staff designated to process the application are satisfied that all necessary documents are in order. After completion, the Ministry requires a minimum of 45 days to process the application.

The applicant will be notified as soon as the determination has been published in the Ontario Gazette. At that time, the works can be brought into Ontario with immunity from seizure.
If you have any questions regarding FCOISA, please visit our website at http://www.culture.gov.on.ca, or call the Office of the Assistant Deputy Minister at 
416 314-7265. The Ministry can only provide information about eligibility and the application process.  We encourage you to work with your own legal counsel to ensure all statutory and any other requirements are met.

	Summary of Application Process and Timelines

	Steps
	Checklist
	Due Dates

	Stage 1 

Application to determine eligibility
	· Submit letter of intent to apply for a determination.  Application to include

· draft application;

· draft Statutory Declaration with a current list of works/objects under consideration; and

· a copy of applicable loan agreement(s) between institution(s) and foreign lender
	Minimum of 90 days prior to the borrowed works arriving in Ontario

	Upon Ministry determination of eligibility

	Stage 2

Formal application
	· Submit the following items for ministry verification of Institution and Object eligibility (as detailed on page 2):

Institution:

· Corporation number or name of constituting statute and financial statements;

· Most recent annual report

· Facility report or the equivalent

Objects

· Signed and completed application, including importation and exhibition dates

· Signed copies of all loan agreements

· Signed Statutory Declaration certifying objects’ provenance


	Minimum of 45 days prior to the borrowed works arriving in Ontario

	All correspondence must be sent to:

Ministry of Culture

Office of the Assistant Deputy Minister

Culture Policy, Programs and Services Division

400 University Avenue, 5th Floor

Toronto ON  M7A 2R9
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