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the jury to note that Morin had not expressed his condolences up to the
present date. Apart from the overal inadmissibility of this evidence, it was
surely incorrect to invite the jury to infer anything from Morin’sfailure to
express condolences, once he was charged with Christine Jessop’s murder.
Mr. McGuigan conceded, on reflection, that thisis so. (He had not
intended to include the time-frame after arrest.)

Mr. Morin’s failure to attend the funeral or funeral home was
worthless evidence and ought not be have been admitted. Again, the
situation was compounded in that Morin’s answer (that he was not invited)
was, not surprisingly, used to reflect upon his credibility. The issue should
never have been before the jury in the first place.

As| have earlier reflected, the introduction of all of this evidence,
together with other problematic evidence of consciousness of guilt, was
bound to have had, in its accumulation, a significant effect on the jury. The
leading of this evidence demonstrated that the prosecution, led by Mr.
McGuigan, sought to squeeze every drop out of the information available
to them, to support their case. However, there was no impropriety in the
leading of this evidence, since it was presented to the tria judge who ruled
on it. Further, in fairness to both the trial judge and Crown counsel, there
has been some greater sensitivity to the limited use of consciousness of
guilt evidence expressed by appellate courts more recently than was the
case during the currency of the trial. My later recommendations further
address the use of ‘consciousness of guilt’ and related evidence.

E. TheAlibi
(i) Overview

At both trials, Mr. Morin testified that he did not murder Christine
Jessop and told the jury of his whereabouts on October 3, 1984. The defence
led evidence as to the time Mr. Morin left work on that day, his subsequent
shopping activities and his arrival time home. Alphonse and Ida Morin
supported their son’s evidence that he came home with groceries, took a nap
and worked on renovations to the family home after dinner.

It was Crown counsel’s position at the Inquiry that Mr. Morin's
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conviction at the second trial resulted, at least in part, from the failure of the
defence to establish acredible dibi. On the other hand, the position of counsel
for Mr. Morin a the Inquiry was that the prosecution converted excul patory
evidence and innocent conversations into incriminating evidence as the result
of their tunnel vision or their desire to secure a conviction.

Thetiming and minute detail of the activities of Guy Paul Morin and
hisfamily on October 3, 1984, were the subject of considerable analysis and
evidence and it is summarized below.

(i) Mr. Morin’s Statements to I nvestigator s

When Guy Paul Morin was first interviewed by Detective Fitzpatrick
and Inspector Shephard on February 22, 1985. He initialy estimated that he
returned home from work on October 3, 1984, at approximately 4:30 p.m.:

Morin: That particular day | was starting in the
morning about 7:00 and finished at | think was, ah,
3:30, then went shopping, got home around 4:30. It
only takes me about 45 minutes to get home from
where | work.

Fitzpatrick: Okay, so you had, you got home around
4:30.

Morin: All of it. It's easily 4:30, it had to be.
Fitzpatrick: Ya.

Morin: * Cause, ah, normally | would have seeniit ... So
if | wastherethat day | guarantee you | could even tell
you the licence plate, everything. ‘Cause I'm really
suspicious of anyone who stops in front here or
anything like that. So that’s why I'm really pissed off
at mysdf for not being there. Shopping screwed me up
that time. Usually from work | would pick up the odd
thing at the mall.

Later, in the untaped portion of the interview, he adjusted his arrival time
home to between 4:30 and 5:00 p.m.

Indeed, there were a number of timing errors that he made to the
policein this statement relating to the occurrences some five months before.
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After telling the investigators that he worked at 1L International for “no more
than three months,” he later realised, “Oh gosh, when you really think about
it, | worked there about a year and a half instead of three months.” In this
context, he added “I’'m really bad with times.” While he told the detectives
that he had started work that day at 7:00 am. (atime he later, in the untaped
portion of the interview, changed to between 7:20 to 7:30 am.), a check of
hisworkplace time card records revealed that he had not arrived at the plant
until 7:56 am. Mr. Morin indicated that he thought Christine Jessop
disappeared “in the late summer, wasn't it?” Leo McGuigan could not recall
his view of this comment at the time, but offered two possible explanations
which would have then been open for consideration: either Mr. Morin was not
being frank about his recollection of the season, or he had mentally repressed
thisinformation. He thought a next-door neighbour would have remembered
the date of the kidnaping and the events associated with it.

Mr. Morin said, at hisfirst trial, that during his conversation with the
police, hedid hisbest to figure out histiming, months after the event. When
asked in cross-examination at the second trial why he told the police he got
home at 4:30 p.m. if he went shopping, he said that he “blended the two
together without really taking into consideration my one hour of shopping.”
When asked why he adjusted the time of his arrival home from 4:30 p.m. to
between 4:30 and 5:00, he replied that he had estimated that if he got out of
work at 3:15, he would have been home at 4:00; with one hour of shopping
he would have been home at 5:00. In fact, Mr. Morin’s time card documented
that he did not leave his place of employment until 3:32. A police timing run
confirmed the drive from Mr. Morin’s workplace to his residence to be 42
minutes.

Upon his arrest on April 22, 1985 — amost seven months after
Christine's disappearance — Mr. Morin had this conversation with the
detectives relating to his arrival home:

Morin: | got home at maybe 5:00 - 5:30 for sure.
Shephard: Y ou told us 4:30, Guy.

Morin: Gosh 4:30 look it takes me an hour easily. I'm
sure I’'m quite sure, | know | had easily good (sic)
groceries (sic.) bags it takes time to shop and my time
was immediately out of touch with Christine Jessop’s.
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Shephard: Y ou told us you were home at 4:30, you told
us that 3 or 4 times.

Morin: You think | was home around 4:30, okay let’'s
say | was, if that’swhat | told you | mean time usually
| would get home around 4:30 but that day | told you
| even went shopping. | remember coming in with all
the grocery bags. [Frank] Devine was there too, | do
remember that for sure but even if | was home at 4:30
| have noidea, | never saw her that day.

During the Inquiry, Crown attorney Susan MacL ean acknowledged
that while the range of times that Mr. Morin provided and his admitted
inability to specifically remember times could indicate that he was doing his
best to provide estimates, her perception of his various statements was that
he was constructing an alibi.

It was suggested to Mr. McGuigan that had Mr. Morin murdered
Christine Jessop, he would have known the time of the abduction; if he
intended to avoid admitting any opportunity to abduct her, he would have
placed his arrival a home as late as possible. Mr. McGuigan noted that in
light of the psychiatric evidence (discussed later in this Report), Mr. Morin
might have been in a state of psychosis and may not have remembered the
exact time of the abduction.®

(iii) The Alibi Notices

Following the arrest of Mr. Morin, Bruce Affleck, Q.C., and
Alexander Sosna were retained to represent him.

On June 28, 1985, Mr. Affleck provided ‘alibi information’ to John
Scott relating to Mr. Morin’s activities on October 3, 1984:

On the morning of October 39, 1984, Guy had
breakfast and drove to work at I.1.L. which is situated
between Steeles and Finch near Highway 401. He
punched out of work at 3:32 p.m. and proceeded aong
Highway 401 to Highway 9 and into Newmarket where

3 |ndeed, Dr. Turrall’s evidence at the first trial was that one of the symptoms of
theillnessisdistortion of time; in his opinion while Mr. Morin would know whether it was
morning or night, he may have more difficulty if asked to be more specific.
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he entered the Upper Canada Mall. He purchased a
649 L ottery ticket aswell as a Lottario ticket at a kiosk
inside the mall. He proceeded from there to the
Dominion store and from there to Loblaws. He left
Loblaws at approximately 5:10 p.m. and proceeded
along Highway 11 towards Bradford and from there on
to Bathurst Street and turned left onto the Queensville
Sideroad where he proceeded east to Queensville.

He arrived home at approximately 5:30 p.m. When he
arrived home the following persons were present: his
fater (sc.) Alphonse Morin, his mother, Ida, his sister
Y vette and her husband, Frank Devine.

On July 10, 1985, Mr. Scott wrote to Mr. Affleck asking for the
identity of any person who saw Mr. Morin between 3:32 and 5:30 p.m. that
day. He dso notified Mr. Affleck that police officers would wish to interview
the Morin family concerning the dibi.

On August 15, 1985, Mr. Sosna provided Mr. Scott with further aibi
information:

Thefollowing isasynopsis of the alibi evidence which
will be tendered on behalf of the Defence. Four
witnesses will be called to substantiate the whereabouts
of our client on October 3, 1984. The following people
will give evidence confirming that Guy Paul Morin
returned home at approximately 5:30 p.m. These
people are as follows:

Al Morin, our client’s father.

Ida Morin, our client’s mother.

Y vette Morin, our client sister.

Frank Arthur Devine, the brother-in-law of our
client.

AwWDdE

Y vette Morin would indicate that she arrived at her
parents home at approximately 3:30 p.m. in
Queensville. She attended to discuss the health of her
young son who was hospitalized. At approximately
4:00 p.m., Frank Devine attended at the Morin home
in Queensville. He remained at that residence until
approximately 5:30 p.m. At that time, when exiting, he
met Guy Paul Morin who was about to enter the home
carrying some groceries. A brief discussion ensued
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between the parties and Mr. Devine left the Morin
resdence. Al Morin would indicate that he was home
the entire day and would confirm the attendance of
both his daughter, Yvette, and Frank Devine at the
approximate times already outlined. He will aso
indicate that his son, Guy Paul Morin, arrived home at
approximately 5:30 p.m. carrying groceries that he
purchased. Our client stayed at home for the entire
evening, without leaving.

Ida Morin would corroborate the evidence of her
husband and confirm the attendance of both Y vette
Morin and Frank Devine at her home.

It is my understanding that these witnesses have
already been interviewed by the police authorities and,
therefore, their addresses are available to you for the
purposes of further investigation. Should that not be
the case, please contact me and | will supply you with
the addresses of the people outlined above.

(iv) The Devines

At Mr. Morin’s second trid, hisdibi was chdlenged, inter alia, on the
ground that members of the Morin family had originally tied their recollections
about his time of arrival home to the hospitalization of Andrew Devine, the
infant son of Mr. Morin’s sister, Y vette, and her husband, Frank Devine.

Thereisno mention of Andrew Devinein Mr. Morin’s statements to
the police, or in a conversation Mr. Morin had with Mr. May on July 1, 1985,
as to his whereabouts on October 3, 1984. (This conversation is discussed
below.) The first time Andrew’s hospitalization and the alibi were formally
linked isin Bruce Affleck’s August 15" letter, set out above. A review of this
letter, however, indicates that it is unclear whether 1da and Alphonse Morin
actualy adopted the statement of Y vette Devine and tied their recollection of
Guy Paul’ sarrival home to the hospitalization of their grandchild — an event,
Ms. MacL ean thought, would not be easily forgotten by family members. John
Scott agreed that the letter contained no indication that Alphonse and Ida
Morin linked their recollections to the hospitalization of Andrew Devine.

Frank Devine, Guy Paul Morin’'s brother-in-law, was of interest to the
investigation for two reasons. First, he had supported Mr. Morin’s aibi asto
hiswhereabouts the afternoon Christine Jessop disappeared. Second, Paddy
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Hester alleged that she had seen Mr. Devine driving with Guy Paul Morin and
hisfather late in the evening on October 3, 1984. (Thisis discussed in detail
elsewhere in the Report.) The investigative practices reflected in the
interviews of Mr. Devine are aso of interest.

On March 1, 1985 (gpproximately aweek after Guy Paul Morin’s first
interview with Detective Fitzpatrick and Inspector Shephard), Y vette and
Frank Devine were interviewed by these officers regarding their October 3,
1984 activities. The Devines described visiting the Morin household that
afternoon. Y vette thought she recalled leaving the residence to visit their son
Andrew, who was hospitalized at the time; however, during this interview
both were uncertain, due to the elapsed time, as to the times of their arrival
and departure and whether Andrew was actually in the hospital on that date.
Ms. Devine advised the police that Andrew,

had just been put in the hospital ... that day or the day
before. I'd gone over to let them know how he was
doing ... I know we left before 7:00, anyway the two of
us were definitely there cause | went back to the
hospital that night.

In the course of the interview, she said that her memory of October 3,
1984 (whether it was a Tuesday or a Wednesday) was “pretty bad.” After
Frank joined the interview, Y vette asked him “ Andrew was in the hospital at
that time wasn't he?’ and Frank replied “1 think so. That was a long time
ago.” Inspector Shephard then asked “ Do you remember if Guy had anything
with him when he came in?” Frank turned to Yvette and repeated the
guestion, and she responded “I think he had groceries or something.”

It isworth noting, at this point, that Andrew was treated by the family
physician on October 2™ and October 4" and was admitted to hospital on the
4n,

Y vette and Frank Devine recalled Frank arriving at the residence at
timesranging from 3:15 to 4:15 p.m. and departing at times ranging from 5:30
to 7:00 p.m. Ms. Devine recalled leaving the residence after Frank, sometime
before 7:00 p.m., possibly at 6:00 p.m.* When Mr. Scott received the alibi

32 At points during the interview Ms. Devine variously stated that Guy Paul
arrived home between 4:30 to 5:00 p.m. with alot of groceries, that he arrived when Frank
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letter, discussed above, he knew that Frank and Y vette Devine had been
guestioned by Detective Fitzpatrick and Inspector Shephard on March 1,
1985.

Frank Devine was interviewed again on March 14, 1985. |nspector
Shephard’s notebook entry reflects that his tape recorder malfunctioned
during thisinterview. A supplementary report filed by Detective Fitzpatrick
states that Mr. Devine was

guestioned again [as] to what time Guy Paul had
arrived home, what time he, Frank, |eft and where he
went. Devine related the same information as he had
on the previous occasion when he was interviewed at
his residence with wife Y vette.

During this interview, Mr. Devine signed a consent to release his son’'s
hospital records.

On March 15, 1985, the investigators examined these records. As
pointed out before, they discovered that Andrew was not admitted to hospital
until October 4™. Detective Fitzpatrick described how he felt at the time:

When you're [in] an investigation like that, and you
run across these things ... you start thinking of cover-
up, something wrong here. And you start looking into
it alittle further.

Although he and his partner originally thought that the Devines were
mistaken, by the time of the first trial, Shephard and Fitzpatrick had come to
the view that they were concocting an alibi for Guy Paul Morin.

On September 19, 1985, Mr. Morin discharged Mr. Affleck as his
counsel and retained the services of Clayton Ruby. On December 9, 1985,
Detective Fitzpatrick and Inspector Shephard attended Mr. Ruby’s office for
a meeting with the alibi witnesses, Frank and Y vette Devine and Ida and
Alphonse Morin. During this meeting, Mr. Devine maintained the connection
between seeing Guy Paul that afternoon and his son’s admission to hospital,
despite the fact that the records reflected that Andrew was not admitted until
the following day. Mr. Devine thought that these records were in error.

arrived, or that he may have arrived as they were leaving.
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Inspector Shephard told the Inquiry that Mr. Morin’s counsel
suggested that the interview of the three aibi witnesses be ajoint interview.
Inspector Shephard responded that the interviews must be conducted
individudly in order to preserve the integrity of the process. Accordingly, the
supplementary report of the interview reflects that the witnesses were
interviewed separately; Frank Devine's interview commenced at 7:30 p.m.,
IdaMorin’s at 10:02, and Alphonse Morin’s at 10:14 p.m.

Detective Fitzpatrick said that of dl the alibi witnesses put forward by
the defence, he viewed Frank Devine as the weak link. By the time
preparation began for Mr. Morin's second trial, Frank and Yvette were
experiencing marital difficulties. Fitzpatrick was asked about this during the
Commission hearings.

Q. [Y]ou and [Shephard] thought you might be able
to take advantage of the family split up between
[Frank] and Y vette, correct?

A. Possibly, yes.

Q. Andindeed, what you understood to be something
of acustodial or access dispute about their child?

A. I'mnot sure, | can’'t seem to recall everything on
it, but I’ m sure we were thinking along that line.

Following Mr. Morin’s acquittd at hisfirst trid, and in preparation for
are-trid, Mr. Devine was re-interviewed on November 2, 1987, in Inspector
Shephard’ s vehicle. A transcript of the tape-recorded interview contains the
following introductory comments:

Shephard: [A]re you going to talk to Mr. Stone
[Devine' s family lawyer] or Ruby?

Devine: No, I'm going - I'll talk to Stone, yeah.

Shephard: Because I'm sure, I'm sure that if you talk
to Ruby, he's going to say don’t talk to the police.

Devine: Um hm.

Shephard: Don’t talk to anybody, because he may not
use you as a witness himself, and he may nat, ... and



CHAPTER V: THE DURHAM INVESTIGATION AND THE PROSECUTION1005

obvioudy doesn’t want anyone else to use you, but the
thing isthat um if the Crown subpoena s you, you're
not gonna have any choice in the matter, ... whether
Mr. Ruby says don't talk to the police or not, if he
subpoenas you, ... you're going to be there, and that’s
all thereisto it, or they’ll issue a warrant for you, and
you know, one way or another.

It was in the course of this interview that Inspector Shephard told
Frank Devine of hisbelief that Guy Paul had murdered Christine Jessop:

Shephard: See Frank all we're trying to do is get to the
bottom of this thing. There’s no doubt in our minds
that Guy Paul committed this horrendous crime.
Absolutely no doubt in our mind. There’s no doubt in
the Crown Attorney’ s mind, and ah you know, | could
goon and on and on, and it'satravesty to think that ...
this guy is going to get away with murdering and
sexually assaulting this little girl. It’s just you know,
there’ s absolutely no doubt in our minds at all.

Devine: Um hm.

Shephard: And if you can shed the least little bit of
light on it, you're not only going to do the justice
system a favour, you're aso doing Guy Paul afavour
because he's one sick sick boy. | don’'t know whether
you realize that or not. You weren't at the trial when
all the ... psychiatric evidence was brought out about
him.

Devine: Um hm.

Shephard: He is one sick little boy. And um the only
way he’'s ever going to get any help is, is through a
mental institution. And if they don’t get him there
before long the same thing’s going to happen again
and it' s going to be somebody else’s little girl ... that’s
going to wind up in the same perdicament (sic.) as
Christine Jessop did.

Because it won’t end here. | can guarantee you that.
And al the people we' ve dealt with ... we' ve brought
up professionals from the United States and there's
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professionals here in Canada dealing with the
psychiatric assessments and reports, and ah they all say
the same thing: 1t’ll happen again.’

Later in the interview, Inspector Shephard spoke about Alphonse
Morin:

| understand that ah at one point he [Morin]
may have ah wanted to plead guilty and his
father wouldn’t let him. ... But that’s neither
here nor there, and his father stood behind
him and | give him credit for that.

Detective Fitzpatrick and Inspector Shephard said that they received
information from ‘a source’ that Mr. Morin wanted to plead not guilty by
reason of insanity. To their minds, this was indistinguishable from a plea of
guilty. They could not, however, recall this ‘ source.’*

I ngpector Shephard aso conveyed to Mr. Devine his views about Mr.
Morin’s acquittal at the first trid:

Devine: You know with ... what | heard in the news
and stuff like that, and ah | couldn’t believe it. What
he was doing [referring to Morin's aleged
conversationsin jail], I mean unless he must have felt
that he done it or something, you know.

Shephard: Well | don’t think there’s any ... doubt at
all. At least not in my mind anyway, Frank.

Devine: Um hm.

Shephard: If there was, ... | wouldn’t pursue the
matter. If there was the least bit of doubt in my mind
that he didn't do it, I'd be, looking at somebody else.
But you know, the evidence is there and when you talk
to anybody in any legal circles, they’ll tell you it’s just
a goddamn fluke that he wasn’t convicted or found not
guilty by reason of insanity. And actualy, | think
everybody was hoping, including Ruby, in fairness to
Ruby too, | think he was hoping that ... if it was a case

3 1t would appear this information was provided by Ms. Hester to Detective
Fitzpatrick in a February 1987 interview, discussed elsewhere in this Report.
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of one or the other, it would be not guilty by reasons of
insanity. But when you' re dealing with ajury you just,
you just never know. There was aot (sic.) of technical
evidence there too, that maybe the layman didn’'t
understand and obvioudly the judge didn't put it to
them properly, or the Ontario Court of Appeal would
never have said: hey, you're getting a new trial. You
know, they’d have said he did the job right, and it was
presented to them properly and that’s the end of it,
he' snot guilty. But we' ve got three judges down there
that reviewed it and they said the trial judge didn’t put
the case to the jury properly, ... so now we're into the
new situation.

During thisinterview, Mr. Devine did not waiver from his recollection
that he saw Guy Paul arrive home on October 3, 1984 because that was the
day his son went to the hospital. Nor did he alter his position when he was,
again, interviewed in 1989.

Despite his remarks, Inspector Shephard maintained that he kept an
open mind in the course of the re-investigation of Mr. Morin for the murder
of Chrigtine Jessop. He judtified his comments to Mr. Devine as an attempt to
eicit truthful information about the alibi. He told the Inquiry that he was
convinced that Mr. Devine was not merely mistaken about the date of his
son’s admission to hospital, but that he was, in fact, lying in an attempt to
assist Mr. Morin in establishing an alibi. He was unconcerned that his own
expressions of Mr. Morin’s undeniable guilt might affect the reliability of the
witness.

In hindsight, however, Ingpector Shephard recognized how interviews
conducted in this manner might taint the evidence of potential witnesses. He
could not recall whether he expressed similar views about Mr. Morin’'s guilt
and the evidence relating to his mental state to others. But he acknowledged
that he may have told witnesses that the case against Guy Paul Morin was
very, very strong.

On March 1, 1989, Mr. Devine was interviewed again by Detectives
Fitzpatrick and Inspector Shephard. By this time he was separated from his
wife. The purpose of the interview was to obtain any information that Mr.
Devine had previously held back, but Detective Fitzpatrick denied that the
interview reflected an attempt to destroy Mr. Morin’sdibi. Again, Mr. Devine
did not waiver from his earlier statements.
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The tape-recorded interview commenced with the following discussion
about Mr. Devine's aleged breach of a condition of his release on a crimind
charge relating to an incident with his wife:

Fitzpatrick: Frank 1 understand there's a few
problems?

Devine: Yeah, yeah.

Fitzpatrick: | understand you were up at the house.
Devine: Which

Fitzpatrick: Yvette's.

Devine: Nope. Nope. | wasn't up there at all.
Fitzpatrick: Y vette still got the kid.

Devine: Not up there oh you mean in her house.
Fitzpatrick: Yeah. You breached the release

(inaudible) sit down for a minute, we're not going to
jump on you.

Mr. Devine then explained that he had spoken with Y vette and had
obtained permission to pick up his son on this occasion. Detective Fitzpatrick
replied:

Fitzpatrick: Well, you're before the courts and you
signed thisrelease, notify change of address in writing,
24 hours, no communication with the Yvette Morin,
Glen Bogois.

Devine: Yeah that’sright.

Fitzpatrick: Except through counsel and not to possess
any firearms and to stay away from Lot 6, Con. 4, well
that’ s a breach according to Mills [Officer Mills was
the officer investigating the complaint], what you're
charged with. Threatening Death by phone.

The potentia crimind problems Mr. Devine faced in the course of his
matrimonial breakdown were raised by the investigators a number of times
during the interview. At one point, towards the end of the interview, Mr.
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Devine was told:

Fitzpatrick: 1 don’t think Mills wants charges but
you'd better judge yoursdlf accordingly, because Y vette
...  understand Yvette is alittle hostile towards you.

Inspector Shephard’s recollection was that Detective Mills had
telephoned him to ask if either he or his partner would be seeing Mr. Devine
and, if so, if they would spesak to him about this matter. Inspector Shephard's
understanding was that Detective Mills did not intend to pursue the complaint.
He denied that he informed himself about this matter in order to assert an
element of authority over Mr. Devine to obtain information from him. While
he said that he probably raised the issue with Devine to make it easier to gain
access to the residence to speak with him, he denied that he used this
information for the purpose of intimidating Mr. Devine.

The interview concluded with the following exchange:

Shephard: When does this case come up that you're
involved in?

Devine: Oh right now it’s October 10, 1989.

Fitzpatrick: Well good luck on it, don’'t worry about
the charges, | don’'t think you're going to be charged
at our end, so don’'t worry about it. ... When we were
down here that day, well it was al forgotten. ... You
don’t need that hassle.

Devine: No, as | say, I'm not out there looking for
trouble you know.

Fitzpatrick: Didn't think you were Frank. ... Say, |
don’t think you are but sort of play it cool, you don’'t
need the hassle from them.

Devine: That's what the Sergeant said at the station,
he said what you just said something | have to work
out with a lawyer.

Shephard: Y eswell, give some thought to what | said
to you ... before you know about ... who you discuss
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that situation with because , ah.
Devine: Which situation

Shephard: The times and dates you remember | asked
you who sat down [with] and who you discussed the
alibi ... with.

Devine: Oh | see.

In the context of this conversation, Detective Fitzpatrick and Inspector
Shephard again questioned Mr. Devine as to his recollection of the events of
October 3, 1984, particularly asit related to the statement of Paddy Hester
who claimed she saw Mr. Devine with Guy Paul and Alphonse Morin in a
truck late that evening:

Fitzpatrick: 1 want you to think very careful of that.
Devine: That’s along time ago.

Fitzpatrick: | know but thisthing certainly is you know
not something that you could just put out of your mind,
| mean therewas alot involved, we spoke to you afair
amount, | want you to think very careful.

Devine: Hmm-hmm.

Fitzpatrick: About whether you, Guy Paul Morin and
his father were out in the truck especialy in the
nighttime.

Devine: Mmm.

Fitzpatrick: Looking for Christine or whatever you
were doing.

Devine: No it was nighttime when | was there, you
know, in the Bradford house, | can recall it was the
time and year, thefall, | guess late fall.

Fitzpatrick: What would you say if | told you that | can
put you in the truck with Guy Paul and his father the
night she went missing.

Devine: No, | wouldn’t agree with that.
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Fitzpatrick: What if | told you that I’ ve got a witness
that says you were

Devine: Well | don’t agree with that.

Inspector Shephard thought that Mr. Devine was lying about the
events of October 3, 1984, because, in 1985, he had difficulty recollecting his
activities that day, yet subsequently he claimed to remember them.
Accordingly, Detective Fitzpatrick and Inspector Shephard suggested to Mr.
Devine that he had been told what to say at the December 1985 meeting of all
the alibi witnesses:

Shephard: How do they come up with his story about,
you know, Guy Paul getting home at this time and
Y vette being there and you being there, and how did ...
they arrive at that like, did you’'s all sit down together
and talk about that or did you they say to you thisis
what we want you to say, or...

Devine: No no.
Shephard: How did they arrive at that then

Devine Wdl | don’t know | just maybe that’ s the way
it was at that time, you know what | mean

Shephard: yeah, but when we first interviewed you
over a your house you had no idea about anything like
that.

Devine: What do you mean?

Shephard: Well remember we came over and
interviewed you and Yvette in ... Bradford at the
Landing there whatever they call it. ... You couldn’t
remember anything about it then when we were talking
to you Yvette kept saying well | think this is what
happened or | think that’s what happened or you said,
| don't know, | can’t remember. So how all of a sudden
when we interviewed you down at Ruby’s office you
had this story that you arrived there, this happened and
that happened and then you knew what time it was and
so obviously you must have sat down with somebody
and came up with that either Ruby or Mary Bartley.
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Devine Maybe a thetime Y vette and | talked about it,
you (sic) because | guess knowing we were going to be
interviewed so | guess we had to sort of really think
about this thing you know and just remember what
happened | guess being at their place.

Shephard: Y eah, but you know like you're not in any
trouble for you know telling us what you told us so
don’'t think that but if you wind up testifying and you
probably will at thistrial, and you get up there and you
say you know this is what happened and the Crown
attorney asksyou how you arrived at that situation, you
know and you lie about it, then you're going to bein
big problems. Y ou're going to

Devine: Mo (sic.) there's no lies here. No lies.
Everything | said was you know ah, to the best of my
knowledge.

Shephard: Y eah but how did you arrive at that that’s
what | want to know, cause when we interviewed you
in you (sic.) house that morning you had no idea you
kept asking Yvette, and then even when we
interviewed you at Ruby’s office, you said that you ...
| ft there to go to the hospital and obviously you didn’t
because Andrew wasn'’t even in the hospital you know
obvioudy it would appear that you were receiving
instructions from somebody, | don’t know if it was
from the Morins or Ruby or Mary Bartley or who.
That’ swhat it appeared to me anyway you know if you
were — al we want to know is who and how did you
arrive at that, you know, did they sit down and say well
this is what we want you to say or is you know what
happened.

Devine: No, ‘cause you know from | (sic) recall there
was nothing like that at all you know, that’s what |
don’t understand what you know, you guys recorded
everything we said that day and ... you know | have a
copy of it somewhere, | don’t know, there’ s no reason
for meto lie you know | mean it’s just you know, I’ve
got no reason to lie.

Inspector Shephard admitted at the Inquiry that he didn’t apply the
same degree of scrutiny to witnesses furthering the prosecution against Mr.
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Morin who had come forward with information years after the event and
whose claims of earlier disclosure could not be confirmed. He was asked:

Q. Wadl, what do you think we can extrapolate from
the way you did give a hard, critical look to defence
witnesses who fell into the same kinds of categories
[late developing evidence]; do you know what | mean?
Like, here's Frank Devine being interviewed by you
about his dlibi, and there' sinconsistenciesin his alibi,
asyou saw it.

And you put to him at one point, we've heard, that:
Well, you didn't remember this back in your first
interview, and now all of a sudden, you remember it
with such great clarity, so how could that be? There's
just no way that could be. 'Y ou engaged in that kind of
critical analysis, I’'m going to suggest to you, when
dealing with evidence that tended to support the
defence position; isn't that fair?

A: Yes, dir, that'sfair.

Q: Do you think that demonstrates, perhaps, alittle
bit of a differential treatment between evidence that
supported Guy Paul Morin's guilt, and evidence which
supported his innocence?

A: Yes, dir, probably.

Q: | mean, we've taked about tunnel vision a lot
here, and it's been used by some in a sinister way
about deliberately going about to bring about the
conviction of an innocent person. And you've made
quite clear that certainly was never your intention, but
can you see how one fixated on a particular accused
can dea with evidence differently, depending on
whether it conformsto the Crown’ s theory, or whether
it takes away from the Crown’s theory? Do you see
that now?

A: Yes, sr

He conceded that it was possible that the difference in treatment and
evaluation of these witnesses was a result of his firm view that Mr.
Morin was guilty:
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Q. And | guess what | want to ask you is kind of
looking back with the benefit of some of the things I’ ve
asked you about yesterday, do you feel that you
subjected those Crown witnesses who testified at the
second trial, and who had no recollection that had been
disclosed to anyone about events, but later came up
with these eventsfive, six years later, to the same kind
of scrutiny? Did you do the same thing to yourself at
the time? They must be lying because of the way this
has come out five, six years later?

A. No, sir, | don’t recall doing that.

Q. Do you think that the difference in evaluation may
have been afunction of how you felt about Guy Paul’s
guilt or innocence?

A. | hope not.
Q. It'sapossibility, though; isn't it?

A. Anything's possible, | guess.

Towards the end of the interview, Inspector Shephard asked Mr.
Devine if he had ever been aware of any indication of incest in the Morin
family — between Alphonse and his daughters or between Guy Paul and
Yvette. Mr. Devine denied this insinuation. During the Inquiry, Inspector
Shephard explained the purpose behind this question to Mr. Devine:

A. Well we had received information from different
people ... that there may have been incest in the family,
or suspected incest. And again, | was probably using
thisas apry to ... push the right buttons.

Q. | mean you weren't redly interested in
investigating incest, you were interested in seeing
whether you could create a wedge between Frank and
Morin family so that his evidence would change. Isn’t
that fair?

A. Wdl | think also that if there wasincest and Frank
said yes... that would be some information ... valuable
to the Crown, because this was a sexual murder. It
might show the type of person he was, or what type of
family he came from, or something like that.
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| should interject that | accept that the officers did not originate the
allegation of incest, though they used it in their interviewing process. |
should immediately note that no one suggested to me that there was, in
reality, any incest.

On April 4, 1992, Mr. Devine was interviewed by Crown attorney
Alex Smith. Detective Fitzpatrick was present. His unsigned statement
prepared as a result of this testimony meeting contains the following new
information:

On the day we went skating, | remember Guy Paul
running around the house yelling “REDRUM”. | didn’t

know what he meant by that until after the first trial.

Mr. Devine aso put forward new information relating to Guy Paul’s
demeanour when he arrived home on October 3, 1984

[H]e seemed agitated or in a hurry, or something. He
was normally a cool-type guy and just appeared to me
he wasn't himself that day.

While Mr. Devine maintained that he had seen Guy Paul on October
3 he qudified his statement by saying that he was confused about that day
because “I fed that | was going to the hospital to visit my son, but there was
something to say that my son was not in the hospital that day.”

In his statement, Mr. Devine dso aluded to discussions with members
of the Morin family concerning the alibi:

| can’'t recall if it was before or after Guy Paul’s arrest

. | remember sitting with Diane, Alphonse and
someone else, and we were going over what happened
that day. | seem to recall it wasin the driveway. I'm
sure Guy Paul wasn't there, but | can’t remember who
else was there.

| also remember being at Mr. Ruby’s office, the
lawyer at the first trial, and Alphonse pulled me aside
and spoke to me before | was to speak to the police.
From what | remember, it had to do with the alibi.

| can’t remember when it was but | remember on
other occasions talking to Mr. & Mrs. Morin and aso
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Y vette about it being connected with Andrew ... being
in the hospital that isthe alibi.

Mr. Devine was not called to testify at either the first or the second
trial.

Findings

To begin with, we have here, once again, examples of investigators
pressing their persona views about the guilt of an accused on a potential
witness. This, as pointed out elsewhere in the Report, carries with it the
danger of poisoning the mind of the witness. We then have the
unsubstantiated insinuation that incest may have been practiced in the Morin
household. And finally we have the heavy hint — made at the very outset of
one interview — that Frank Devine was in trouble, leaving the clear
impression that he cannot afford any further problems with the law. Inspector
Shephard denied that that was the investigators' intention, yet both he and his
partner seemed very well informed about the pending proceedings against
him, and the questions put to him went quite beyond a casual mention. While
‘intimidation” may be too strong a word to use, ‘heavy hint’ would not —
‘Let’s have the truth, Frank, and we won't add to your troubles’ This
sentence wasn't spoken, but it certainly hung in the air.

The tone and substance of the interviews appear inconsistent with
Shephard' s podition that investigators remained ‘ open-minded’ about the alibi
and Guy Paul Morin’s guilt or innocence. The suggestion to Shephard that the
interviews were designed to ‘destroy the dibi’ is certainly an inference which
can be drawn from their content. At this point, the investigators did not
believe the dlibi, did not believe Morin to be innocent, and did consider
Devineto bethe ‘week link’ in the dibi, given his difficulties with his wife and
with the law. In the investigators view, Devine, before the break-up of his
marriage to Guy Paul Morin, may have considered himself bound by family
congtraints to support his brother-in-law’ s aibi. Now, almost four years later,
Inspector Shephard and his partner felt that this kind of approach to Devine
might extract from him the ‘true’ version of events.

| cannot say to what extent, if any, the interviewing by Mr. Smith
contributed to the problem. Mr. Smith was not questioned about the April 4,
1992 interview at the Inquiry. | can say, though, that at the end of the April
4, 1992 interview (if not sooner), Devine appears to reflect that Morin seemed
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agitated or in ahurry on October 3, 1984 and wasn’t himself that day. Given
the interviews which we know about prior to April 1992, and the unlikelihood
that Morin was agitated or other than himself that day, it would seem that the
interviewing process, at some stage, once again, produced unreliable
evidence.

Returning to the interviewing techniques used by the investigators
with Frank Devine, an additiona issue arises. | have no hesitation in criticizing
the use of such techniques (communicating Morin's guilt, discussing the
evidence, telling the witness that he or she is wrong, etc.) when most
witnesses are interviewed. These techniques contaminate witnesses. However,
| do not wish to be taken as suggesting that police should never be free under
any circumstances to pointedly question potential witnesses whom they
believe to be lying to protect an accused, or even the accused himself or
herself, so long as such questioning does not violate Charter protections or
otherwise violate the law. The police have the right, indeed the duty, to
effectively investigate crime; this often does not involve a completely tranquil
and non-suggestive environment. As my later recommendations suggest, one
protection against the use of unfair investigative techniques or techniques
which are likely to promote an unreliable account from witnesses is the taping
of interviews.

It follows that my concern about the officers interplay with Frank
Devineisnot that they critically questioned a witness whom they believed to
be lying to protect the accused, but rather, that some of the techniques used
were inappropriate. Further, it is my view that the officers never redly did
investigate the dibi in an open-minded fashion; their approach throughout was
to demonstrate that the alibi was false.

(v) Privilege and the Alibi

After the Supreme Court of Canada affirmed the order for anew trial,
Guy Paul Morin retained Jack Pinkofsky as his counsdl. In September 1989,
four years after the dibi notices had been sent, Inspector Shephard and Crown
attorney John Scott decided to speak to Bruce Affleck, Mr. Morin’s origina
counsel, to establish whether Ida and Alphonse Morin had based their
recollections of the events on October 3, 1984, on their grandson's
hospitalization. While Mr. Scott could not recall whose idea it was, he agreed
that the objective was to gather information to destroy any alibi advanced at
the forthcoming trial. According to Inspector Shephard, it was his idea,
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approved by Mr. Scott. Shephard said that he approached Mr. Affleck (as
opposed to Mr. Ruby who had represented Mr. Morin at the first trial)
because he knew Mr. Affleck through many dealings with him over 27 years.

This meeting took place on September 19, 1989, and they were joined
by Mr. Affleck’s partner, Alexander Sosna. Inspector Shephard’ s notes for
that interview reflect the following discussion:

| asked about Mr. Morin's alibi and if Alphonse and
| dawere present when it was adopted. And Mr. Sosna
said it was a round-table discussion on more than one
occasion. Couldn’'t recall exactly what was said, or
who was present. Will check file to jog memory and
call me. And then Mr. Affleck said he recalls Ida and
Alphonse being present during discussions about
Y vette’ s son being in the hospital. In fact, when they
found out the hospital records showed he wasn’t
admitted until October 4th, Alphonse said the hospital
records were wrong. Mr. Affleck said he will check the
file and call me back.

On September 21, 1989, Inspector Shephard received a call from Mr.
Sosna advising him that the Law Society of Upper Canada had said that,
without Mr. Morin's consent, any discussion about the alibi could not go
behind the 1985 letters.

The postion of counsel for Mr. Morin on gppeal, as well as before the
Inquiry, was that Guy Paul Morin’s solicitor-client privilege was violated by
his previous lawyers, as any information obtained concerning his defence fell
wdl within the ‘work product privilege.” In its factum on appeal, the defence
further asserted that the violation went to the heart of Mr. Morin’s defence —
the integrity and reliability of hisaibi.

Mr. Scott maintained that the information concerning the alibi was not
privileged. Ms. MacL ean, too, expressed the opinion that once the aibi notice
had been sent, privilege had been waived with respect to the alibi at large.
Further, there was no solicitor-client privilege between either Alphonse or Ida
Morin and their son’s lawyer. Mr. Scott could not recall addressing his mind
to notifying Guy Paul Morin about the interview with his former counsel.

It was conceded, in written submissions at the Inquiry by counsel for
Mr. Morin, that Inspector Shephard should not be criticized for his actions
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since he consulted beforehand with Mr. Scott. And insofar as Mr. Scott was
concerned, Mr. Morin's counsel conceded that it was difficult to be too
critica of him because both Mr. Affleck and Mr. Sosna were experienced
counsel.

Findings

First, no blame should attach to either Inspector Shephard or Mr.
Scott on this issue. As a non-lawyer, Inspector Shephard could not be
expected to know about the intricacies of the law of privilege; and as for Mr.
Scott (who could be expected to know about solicitor-client privilege), |
accept that, rightly or wrongly, he regarded the information concerning the
alibi not to be privileged. In any event, it would not be unreasonable to take
the gpproach: “Ask them, and if they can’t tell you because of privilege they
will say s0.” Second, Mr. Affleck has since passed away. Mr. Sosnais not a
party to this Inquiry. I find it unnecessary to decide whether or not Messrs.
Affleck and Sosna breached their client’s privilege. But | do suggest that, in
future, it would be preferable if the Law Society’s views were obtained in
advance of any conversations with an investigator. More to the point, any
assertion of privilege is for the client to make or to waive. Accordingly, the
best approach, where counsel perceives any potential privilegeto arise, isto
ascertain the position of the client through his or her present counsel.

(vi) The May - Morin Conversation

On duly 1, 1985, following his preliminary hearing, Mr. Morin engaged
in asurreptitioudly tape-recorded conversation with cell mate Robert May in
which he discussed his activities on October 3, 1984. The transcript of the
conversation includes the following excerpts relating to Mr. Morin’s aibi:

May: OK. How long were [you] in [Dominion]?
Morin: Well it takes easily 15 minutes, easily.

May: OK, s0 ... say 15 minutes so that puts us at 4:25
right?

Morin: Yep

May: OK, so 4:25 ok, and then you went to Loblaws
and you were there how long?
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Morin: Well, I, it's - um, minimum, minimum ah
again another 20, fifteen minutes, twenty minutes.

May: OK, so we'll say 10 to 5 right ok, so we got
Morin: Thisisreally cutting it short

May: OK, OK, 4:50

Morin: And again we'll say another ...

May: Mr. Grocer

Morin: 20 minutes for Mr. Grocer

May: Where is Mr. Grocer, did you have to drive
there?

Morin: Oh yeah, you have to drive one to the other
May: OK, so OK, alright

Morin: They're all close to each other but | drive --
May: OK

Morin: Instead of me walking (inaudible)

May: All right OK, so 4:50 and then you got to Mr.
Grocer

Morin: It would take um maybe another 3 minutes to
get to Grocers, but ah we'll say another 20 minutes at
Mr. Grocers.

May: OK s0 20 minutes, so that puts us at ah ten after
5. Sowegot 5:10 now and from, from there you came
home right?

Morin: OK.

May: You came home from there?

Morin: Yeah, hold on. Um see, I'm not sure if |
picked up gas.

May: OK.
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Morin: | would think | picked up gas.

Morin: OK, so you picked up gas.

Morin: The car — the car, inside the car | guarantee
it I have right from 1977 when the car was brand
new...

May: Yeah.

Morin: Every day.

May: All the receipts.

Morin: Yeah.

May: How’ve you got them?

Morin: My dad’'sgot to book it up but then I, I, | have

lots of pieces of paper showing the gas mileage. Now
it might bein therethat | picked up gas that particul ar

day.
May: Yeah.

Morin: Uh, but I, | believe | left Loblaws at twenty
after five.

May: Twenty after five, OK.

Morin: Oh not exactly, it's been quarter after five,
quarter after five.

May: OK, so05:15.

Morin: Yeah.

Guard: (inaudible)

May: So, so far (dinner time) so far you're fucking
covered, so far your ass is covered, like you should
have said this right off the bat and your, your ass
would have been covered.

Morin: Y eah.

May: You went from there.
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Morin: That's right, but this will be a surprise to
them, ok?

May: Yeeh, but OK, so you went from here, you went

from the Mr. Grocer and shit and you went home,
right.

In alater portion of the tape, the conversation continued:

May: OK, so 5:30 ok so you from 5:30 from Mr.
Grocer to your house you said was fifteen minutes
right.

Morin: That’s right

May: From the mall to your house ok, so we got
guarter to six so ok, so right oh, so we're looking at
guarter to six.

Morin: | got home, | even noticed that immediately.
[Mrs. Morin’s car was parked backwards.]

The transcript of the July 1, 1985 tape-recorded conversation also
contains the following excerpt:

May: Loblawsyou left Loblaws at 5:15, | thought you
said you left Loblaws at 4:50, Mr. Grocer at 5:15.

Morin: No, for sure Loblaws, | know for sure.

May: Ok, soyou left Loblaws at 5:15 big fucking deal
— fuck off asshole.

Morin: Mr. Grocer would be (pause)
May: Ok.

Morin: Give her 10 - 15 minutes from there, so it
would be 5:30 .

May: OK, so 5:30 at Mr. Grocers, right on. So from
Mr. Grocers home, you know gas station you went for
gas.

Morin: na na
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May: You didn’'t go get gas?

Morin: No it would be right after ah Dominion, |
would get gas, but | can’t recall if | did, that's my
problem.

May: Ok, well you would have a receipt in your car
anyway.

Morin: That’sright.

May: OK, so 5:30 ok so you from 5:30 from Mr.
Grocer to your house you said was fifteen minutes
right.

Morin: That’s right

May: From the mall to your house ok, so we got
guarter to six so ok, so right on, so we're looking at
guarter to six.

Morin: | got home, | even noticed that immediately.
[Mrs. Morin’s car was parked backwards.]

During the conversation, Mr. Morin enlisted Mr. May’ s assistance to
obtain verification of hisdibi upon May’s release from jail. Morin asked May
to get a picture of him from his parents to enable Mr. May to take it to the
various shops where he had gone after work to seeif any clerks could recall
seeing him on October 3, 1984.

It is interesting to note that Detective Fitzpatrick and Inspector
Shephard did this very thing three weeks later. They attended the grocery
stores in which Mr. Morin indicated he had shopped, with a photograph of
Morin.

On June 7, 1985 Detective Shephard received a telephone call from
Jan Stem, aband member. She advised that Alphonse Morin had told her that
he was positive that Guy had arrived home from work at 5:30 (within two
minutes one way or the other) and that he recalled Guy coming in with
grocery bagsin hisarms. According to Shephard’ s notebook entry:
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She asked if these times were not accurate, and |
advised her that either they were mistaken or lying,
and | asked her if she was certain about the 5:30 time
that Guy arrived home. She said yes, Al Morin was
positive that it was 5:30, two minutes one way or the
other. She also advised that Ida Morin was present
during this conversation.

Inspector Shephard acknowledged that he may have tainted Ms.
Stem'’ s evidence concerning her conversation with Alphonse Morin wherein
he took a position on the time which was consistent with the alibi defence
ultimately tendered at trial.

It was the position of counsel for Mr. Morin that the investigators
sought to destroy Mr. Morin’s alibi when interviewing alibi witnesses. Both
Detective Fitzpatrick and Inspector Shephard denied this allegation and
insisted they attempted to confirmthe aibi. In July, 1985 the investigators
attended at the shops named in Mr. Morin’s alibi letter (and at a Mr. Grocer’s
store, not mentioned in the notice but discussed with Mr. May on July 1,
1985). Shephard described the investigation of items which may have been
on sale at supermarkets. Fitzpatrick obtained the payroll schedules of the
Loblaw’ s store to determine who was working on October 3, 1984. Inquiries
were made to determine if anyone could confirm that Mr. Morin had made a
purchase at any of the grocery stores at the relevant time. No one could —
which is hardly surprising.

(vii) “How Do We Destroy the Alibi?”

On December 12, 1990, a meeting took place involving Crown
counsel Leo McGuigan, Alex Smith, Brian Gover and Susan MacLean. Ms.
MacLean’s notebook contains the following notation: “How do we destroy
the dibi?” When asked about this statement, Ms. MacL ean cautioned against
attributing more to the word “destroy” than was intended in the conversation.
She said the comment was directed towards challenging the alibi with a view
to establishing it was false. In this regard, the issue was how to marshal al
available relevant information.

Her notes and a list of things to do dated March 4, 1991, make
reference to a series of stepsto be taken, including legal research on tendering
alibi notices as prior consistent statements, reviewing the evidence of May,
which was said to suggest the dibi was being devel oped, checking the hospital
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records for error, reviewing the evidence of the Morin family for purposes of
cross-examination and reviewing the statements of Frank and Y vette Devine.
The March 1991 notes also refer to arranging a meeting with Mr. Devine, if
possible.

Mr. McGuigan recalled advising the group that he thought the aibi
evidence was very important. It was his belief that Mr. Morin was acquitted
after his firgt trial on the basis that the jury accepted the aibi evidence in
conjunction with the psychiatric evidence (explaining Mr. Morin’'s ‘ strange’
utterances). The psychiatric evidence is discussed in more detail below.

(viii) Trial Evidence

Guy Paul Morin testified at histrials that after punching his time card
at 3:32 p.m. he drove to the Upper Canada Mall in Newmarket, parked at the
second level near the Dominion store, and went downgtairs to the kiosk where
he bought an ‘Early Bird' lottery ticket from a clerk named Sue.* He then
took the escalator up to the Dominion store and did some grocery shopping
before returning to his car. He may have purchased gasoline, as he usualy did
once or twice a week. He then would have gone diagonaly across the
intersection to Loblaws and purchased some bulk food items. From there he
proceeded up the street to Mr. Grocers. He could not recall whether he went

% Susan Scott testified on behalf of the defence at both the first and second trial.
It was the position of the defence that she provided important circumstantial evidence of the
truth of the alibi of Guy Paul Morin for Wednesday, October 3.

Ms. Scott’s evidence at trid was that Guy Paul Morin purchased aticket from her
once aweek between 3:45 and 4:30 p.m. She only worked afternoons on Wednesdays and
Fridays. She did not work every Wednesday. The Early Bird ticket had to be purchased
between Sunday and Wednesday. In cross-examination Ms. Scott could not recall telling
the police in the summer of 1985 that Mr. Morin bought tickets mostly on Fridays and
sometimes on Thursdays. She had since reviewed her work records as to the days she
worked and testified this information was erroneous. She confirmed she worked the
afternoon of October 3, 1984 but could not say whether Mr. Morin purchased aticket that

day.

Ms. MacL ean testified that at the time of the second trial Crown counsel did not
consider it necessary to disprove Ms. Scott’s evidence in order to prove that Mr. Morin
could have been home in time to abduct Christine Jessop.
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inside the store, but said that he would have reviewed the bulletins in the
window for specias.

He tedtified that he would have arrived home between 5:00 and 5:30,
just as Frank Devine, his brother-in-law, was leaving. He brought at least two
grocery bags into the house and put them on the kitchen table near the
microwave oven. His parents and his sister, Y vette, were inside. He would
have taken his customary nap for half an hour, had supper at about 7:00 and
then went outside to assist his father with work on the house.

In his closing address to the jury, Leo McGuigan commented on the
fact that much of Mr. Morin's memory smply relied on extrapolation from his
regular routine, as evidenced by his expressions during his testimony of “I
would have” done this, “I would have’ said that, or “I would have” been
there.

During thefirst trial, John Scott’ s persona belief was that the alibi was
fabricated. His style of advocacy, however, was to permit witnesses the
opportunity to admit error, as opposed to confronting them directly with
accusations of lying. Accordingly, his position in Court was that Mr. Morin’s
parents were mistaken in the evidence they provided about his activities on
October 3, 1984.

The Crown'’s position at the second trial, however, was that the alibi
was fabricated by Guy Paul Morin and his parents and, as such, was indicative
of consciousness of guilt. At the request of the Crown, the trial judge directed
the jury that severa items of evidence relating to dibi were capable of proving
concoction and might be indicative of consciousness of guilt. Some of the
items upon which the Crown attorneys relied are set out below:

1. Details surrounding the alibi were too specific; for
instance, alibi witnesses were able to say with certainty how
many shopping bags Mr. Morin carried when he arrived home,
where he placed them in the kitchen and, to a certain extent,
what the contents included;

2. The defence tendered about 20 grocery receipts
covering the period of August to November 1984. These
receipts were relevant to the alibi because Mr. Morin
caculated hisariva time home on the basis of the time he left
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work on October 3 and the various places he shopped before
arriving home. Mr. Morin testified that, according to his habit,
he did the family shopping once aweek on the way home from
IIL. He further testified that when he did the shopping, he
would go to three stores and, as a result, could not have
arrived home in time to abduct Christine Jessop on October
3" Some of these receipts had been located pending Mr.
Morin'sfirg trid by Alphonse and IdaMorin. Guy Paul Morin
located more of these receipts prior to the second trial. He
indicated that he kept these receipts in a paper bag in his
bedroom. While he had done his best to find receipts for that
time period, the collection was incomplete.

The Crown introduced a chart analysing the time-

stamped receipts put forward by the defence. In his later
submissions, Mr. McGuigan relied on this evidence to show
weaknesses in the Morins clam that he did the family
shopping once aweek, on Wednesday, and would go to three
stores; these receipts demonstrated no such pattern of
shopping. Moreover, no receipts were found for October 3,

1984.

said:

In his submissons to the Commission, Mr. McGuigan

We will never really know if there were additional
grocery receipts ... isit just an unfortunate coincidence
that al the grocery receipts Mr. Morin introduced put
the lieto his alibi without one supporting him?

During the Inquiry, Ms. MacLean testified that an

analysis of receipts by Crown counsdl established that he could
have gone shopping and still been home by 4:30. She said:

When a claim is made and you prove that claim to be
incorrect, that’s a factor in terms of credibility.

Thus, the dibi evidence was left to the jury as evidence

capable of establishing concoction. Mr. Justice Donnelly told
the jury in this regard:
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The accused spoke of his habit of bargain shopping at
three stores over an hour or more. The grocery receipts
filed call into issue the time required to shop, whether
he shopped regularly at more than one store, and
whether he shopped for the entire family. The
amounts of the purchases and the evidence of his
father may be taken to indicate he did not do the
principal family shopping. The times on the grocery
receipts plus 10 or 15 minutes to get to his home may
be taken to indicate on occasion he could shop after
work and still be home by 4:30 contrary to the

evidence of the accused and of his mother.

In their find submissions to this Commission, Messrs.
McGuigan and Smith say this about the grocery receipt chart
prepared by the Crown:

This chart was a piece of demonstrative evidence that
dealt a telling blow to Mr. Morin's dibi. It is
respectfully urged that the formulation and
introduction of this chart into evidence was one of
many examples of the high calibre advocacy of the
prosecution team in this case and brought home to the
jury in strong fashion the weaknesses of Mr. Morin's
alibi and contributed to its undoing.

| agree that the chart was a piece of demonstrative
evidence that represented good advocacy by the Crown. | am
not prepared, however, to call it a “ telling blow,” although
it may well have contributed to the alibi’ s undoing.

3. The fact that Mr. Morin was not consistent in his
estimates of his arrival time was also left to the jury as
evidence capable of proving fabrication. As stated by the trial
judge:

The accused has given different versions of the critical
time of his arrival home from work on October 3rd,
1984. In the tape-recorded portion of the February
22nd, 1985 statement, he said after shopping he
arrived at 4:30. And the later portion of that statement,
according to Inspector Shephard's note, he said 4:30 to
5:00. In the alibi notices that time is stated to be
approximately 5:30. In his testimony at this trial, the
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accused said after shopping he arrived home at 5:00 to
5:30. On the basis of those contradictions, you may
find one or more times to be fabricated.

The postion of defence counse was that the
inconsistency in Mr. Morin’s timing estimates were honest
mistakes, more consistent with innocence than with
‘contradictions’ indicative of guilt.

It was the position of the Crown that Mr. Morin
extended his time of arrival at home in accordance with the
Jessops change in time of their arrival home.® In explaining
the position that Mr. Morin was changing his times because he
was lying and not because he could not precisely remember
them, Ms. MacLean referred to the assessment of this
evidence by her and her colleagues in light of al available
information, not in isolation.

Mr. McGuigan acknowledged that the jury may also
have inferred that Mr. Morin changed the time of his arrival
home when speaking with Mr. May in July 1985 in response
to Janet Jessop’ s evidence at the preliminary inquiry. The jury
did not know that Mr. Morin's evidence a both trials (i.e. that
he arrived home between 5:00 and 5:30) was not inconsistent
with what he had said at the time of his arrest.

However, in his view, the admission of the April 22,
1985 statement would not have helped Mr. Morin:

Q. [I]f  wasonthejury and | heard the following: |
got home at 4:30, shopping made me late. Next, 4:30
to 5:00, next 5:30 to 6:00 to 6:30.° Now, it ends up

® But, as suggested by counsdl for the Morins during the Inquiry, when Guy Paul
told the police a the time of hisarrest that he arrived home between 5:00 and 5:30, he was
unaware that Janet Jessop’ s time of arrival had been extended by her to 4:30 to 4:35 p.m.
The only time given in media reports, including the “ Citizen’s Alert” documentary which
had aired April 14, 1985, was the Jessops 4:10 time.

% Mr. McGuigan agreed that times discussed in the unrecorded portion of the
May/Moarin conversation were dependent upon Mr. May’ s truthfulness. (Counsel submitted
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with Mr. May, as | recall, the last time being that of
6:30. If that does not demonstrate a change in arrival
at home, then my logic’s no good.

Mr. McGuigan conceded that the jury may have also
assumed that thefirst time Mr. Morin referred to the fact that
he purchased a lottery ticket on October 3, 1984, was when he
told Mr. May about it during their July 1, 1985 conversation.
In fact, Mr. Morin told the police on April 22, 1985 that he
had done so.

4, Guy Paul Morin testified at the second tria that in the
late evening of October 3, 1984 two police officers, one with
adog, cameto hisdoor asking if he had seen Christine Jessop
that day. He told them he hadn’t seen her as he had been in
Toronto working. He was asked when he got home and told
them he arrived home between 5:00 to 5:30 p.m. after
shopping. Constable David Robertson (as discussed el sewhere
in this Report) had provided evidence during the trial that after
his dog Ryder was put in the police car, he and Constable
James McHardy went to the Morin property and knocked on
the door to ensure their dogs were inside the house. During
his testimony, Constable Robertson was not examined about
speaking with Mr. Morin. Crown counsel Susan MaclL ean
specificaly asked that adirection to be given to the jury on the
fallure of the defence to cross-examine Robertson about his
conversation a the Morin residence and, Mr. Justice Donnelly
charged the jury asfollows:

Robertson was not cross-examined about...the accused
providing information he had shopped after work and
the time of his arrival home.

Asaresult, Robertson had no opportunity to deny the
accused said, @) He was shopping; b) He had arrived
home at 5:00 to 5:30 p.m.,, if you regarded that as
untrue.

the latest time referred to in the tape was 5:45 p.m., by taking Mr. Morin through his
activities and adding the time as they went along).
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In assessing the weight to be given to the accused’s
evidence that he told officers that night he was
shopping and got home at 5:30, you should bear in
mind that Officer Robertson and Ken Jessop were not
guestioned by the defence on those points.

This evidence was aso included in that aspect of the
charge setting out evidence from which concoction could be
inferred, as follows:

In the accused' s evidence he told the officers with the
dog on the night of October 3rd he went shopping after
work and arrived home at 5:30. This was challenged
by the Crown as a self-serving fabrication by the
accused.

It was the position of Mr. Morin, through his counsel
at the Inquiry, that given the defence pogition that Robertson’s
evidence was a ‘tissue of lies’ it made no sense for the
defence to cross-examine him on these points especialy in
light of the fact that the Morins did not identify the officer
with the dog with whom they had a conversation.

Mr. Morin’'s evidence at the second trial was that he
could not remember whether he went inside Mr. Grocers but
he drove there and did check the bulletins on the window,
reviewing the prices. He testified that in his discussion with
Mr. May, he added in 20 minutes for this stop as this was
approximately how long it would have taken had he shopped
there.

In his closing Mr. McGuigan asked the jury:

[T]o give close consideration to the conversation
between the accused and Mr. May when the accused
recruits him to check out his alibi. He states at one
time he spent 20 minutes at Mr. Grocers. That, |
submit, in the light of the evidence that we have heard,
in itself confirms that the accused was constructing a
false dlibi, trying to work out or cook up an alibi
together with May. During the discussions with May
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they have the accused returning home at approximately
six p.m. | submit that the conduct of trying to work
out the details is part of the evidence from which you
can conclude that the alibi was being fabricated.

The trial judge instructed the jury that in considering
whether the alibi was concocted, they should consider this:

In discussing the alibi with Mr. May, the accused
spoke of alowing twenty minutes for his time spent at
Mr. Grocers. Histrial evidence was he didn’t shop at
Mr. Grocers on October 3, 1984. He may have stopped
there to check the daily specials.

6. Mr. Morin’'s request of Mr. May to obtain a photograph of
him to show to employees at the stores to see if anyone remembered
him. This request was put forward by the Crown at the second trial as
evidence of Mr. Morin's consciousness of guilt. Ms. MacLean
testified that the nature of the discussion between Mr. Morin and Mr.
May suggested an attempt by Mr. Morin to ‘shore-up’ his aibi and
make it stronger.

Mr. McGuigan told the jury:

It is clear on the tape that the accused was
endeavouring to enlist Robert May’s assistance in
refining afase aibi, making it stone rock hard, as Mr.
May said. Why esewould the accused ask Mr. May to
investigate his alibi? Do you ask a fellow inmate to
find support for your truthful aibi or do you leave that
task to your defence counsel and their investigators.

The Crown Attorney left this item to the jury as
evidence capable of establishing fabrication.

Thetria judge said:

The accused’ s suggestion that May get a photograph
from Morin’'s parents to enable May to check on the
alibi which would be consistent with attempting to
verify alegitimate aibi claim, although it was about
eight months after the event.



CHAPTER V: THE DURHAM INVESTIGATION AND THE PROSECUTION1033

7. Thetrid judge dso referred to the following evidence
as capable of establishing concoction:

Subsequent to this claimed announcement [to Y ork
police] on October 3rd of his 5:30 arrival, the accused
told May on tape that he informed the Durham officers
he got home at 4:30. He claimed to May to have made
an oversight in that 4:30 time, because he didn’t allow
time for shopping, and to May, he revised his arrival
timeto 6:00 p.m. However, during the February 22nd
interview when he told Durham officers Shephard and
Fitzpatrick 4:30, he twice referred to the fact he had
been shopping.

Mr. May testified that on June 30, 1984 [an untaped
conversation] Mr. Morin first said he arrived home at 4:30 and
later in the conversation changed it to “six or six-thirty. I'm
not quite sure on the time.” According to May’s evidence,
when he inquired asto the discrepancy between 4:30 and “six
or whatever it was’ ,Mr. Morin seemed to have misunderstood
whether May was asking him the time he told the Durham
police or what hetold York. Morin explained to May that he
told Durham he was home at 4:30 because he forgot he had
shopped. He told York he was home a 6:00 p.m.
approximately.

8. In his review of evidence, the trial judge also itemized the
following as evidence capable of establishing fabrication:

Thetape recording of the accused and May discussing
the alibi, and May’s evidence at trial as to their
discussions of his perceived deficienciesin the alibi.

The trid judge aso instructed the jury to consider, in determining
whether the dibi was fabricated, the evidence of Alphonse Morin, IdaMorin,
and Guy Paul Morin, dl of whom denied any concoction or fabrication of the
aibi.

Thetria judge reviewed the above evidence, said by the Crown to be
indicative of a concocted alibi, and told the jury they could consider:

° whether there is any evidence of fabrication in
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witnesses whose testimony tends to show that the
accused gave a false account of his whereabouts;

° whether the accused has given different versions as to
his whereabouts, one of which may be concocted;

° the intelligence of the accused;

° the relative significance of the events disclosed in the
aibi;

° the objective likelihood of honest mistake about those
events,

° the emotiond conditions of the accused when he gave

the aibi information; and

° the consistency or otherwise of the account by the
various witnesses.

(ix) Crown Closing

InLeo McGuigan's closing address to the jury he said this about the
Devine aspect of the dlibi:

Now it'sthe Crown’s position and submission that this
isafabricated alibi. In essence, it'savery simple alibi
to keep straight. One, the accused got off work
approximately 3:30 p.m., he went shopping, came
home with two bags of groceries, got home around
5:30, parents present, sister Y vette and husband Frank
Devine were present. And | submit to you that the son-
in-law and sister were inserted into the line-up because
some people might feel that the mother and father
might go out of their way to fabricate an alibi to assist
their son. | submit it was important to involve Frank
Devine, who although related by marriage, was not a
blood relative.

It is submitted that the family got together at some
time and certainly prior to the alibi notice being sent
out by the accused’s counsel to the Crown and
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concocted this alibi. The central point was to be that
that was the day, October the 3rd, ‘84, that baby
Andrew went in the hospital. This accomplished two
things: gave a reason for Frank Devine and Y vette to
be at the house that day to talk about Andrew going
into the hospital, and two, a reason to remember the

day.

Subsequently, and | submit that after August 14, ‘85,
a serious -- because that's when the last alibi notice
was sent out on August 14th (sic) -- a serious problem
developed. The police ascertained through all the
hospital records that Andrew was admitted to the
hospital not on October 3rd, but October 4th, *84. Now
thiswas a serious problem and how to you get around
it? Well, thefirst thing is to disassociate yourself from
Andrew. Andrew? Andrew who? He wasn't’ there
October 3rd, ‘84, never asked about him. He might
have been left in the car in the driveway. Let’ s forget
about Andrew. Let's talk about the reporters on
October 4th, ‘84, the Sun reporters. That’s our new
Andrew. At least it was, in my submission, for Mr. and
Mrs. Morin.

Their denial that they sat down with the lawyers and
discussed this alibi. What kind of lawyer would send
out aletter that | read to you without sitting down and
discussing it with the people that are involved?

Andrew Devine. [Ida Morin] had previously babysat
him. Doesn't recall him being present at the residence
on October the 3rd. Doesn't recall any questions from
[Mr. Affleck and Mr. Sosna] about whether Andrew
was in hospital. Remembers the day Christine went
missing because of reporters the next morning, not
because of Andrew going in the hospital.

Acknowledges meeting at [Mr. Affleck and Mr.
Sosna). And as| indicated to you, Mr. Affleck and Mr.
Sosna were the lawyers who were defending the
accused. They prepared the documents at that time as
part of his defence and | submit that common sense
would indicate that they would not send out such a
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document without checking it out with the people that
wereinvolved.

[Alphonse Morin] [slays about his meeting with
Affleck and Sosna and the alibi, he says it may have
happened, had alot of vistsbut he can’t recall specific
visit with Ida, Yvette and Frank Devine. Doesn't say it
didn’t happen, just can’t remember.

(x) Crown Attorney’s Opinion Regarding Alibi

It was Mr. Gover’s opinion that the failure of Mr. Morin’s aibi was
“aprincipa reason for the conviction.” He made reference to the dissenting
judgment of Cory JA. (as he then was) of the Ontario Court of Appeal, who
expressed the view that Mr. Morin was acquitted at hisfirst trial because the
jury either believed his alibi or the alibi created reasonable doubt. Mr. Gover
said that the jury at the second trial clearly did not believe Mr. Morin or his
parents on the aibi issue.

In her evidence before the Inquiry, Ms. MacLean said that she now
believesthat Mr. Morin and his parents were honestly mistaken about aspects
of thedibi, but that, at the time of the second trial, the family’s certainty was
problematic:

In hindsight, I’ve thought about ... the whole alibi
issue, and clearly the Morin family, all of them, were
trying to reconstruct what had happened several
months before. | thought to myself, | couldn’t tell you
what | did six months ago. | suppose there were - the
event of Christine disappearing was a ... -- a
significant event in the community that you may be
able to recall certain events of that day.... But to try
and remember that somebody brought in a bag of
groceries®, or something like that, | would think
would be difficult.

3" Ms. MacLean recalled that alibi witnesses when first called upon were able to
say with certainty how many shopping bags he arrived home with and where he placed
them.
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| supposeif Mr. Morin or hisfamily had said, look, it's
so long ago, we really just can't remember exactly
what happened, but that wasn'’t the approach taken. It
was that we do know what happened. Thisis when he
was home. Thisiswhat he was doing. And some of the
things we were able to demonstrate weren't correct, so,
unfortunately, that -- ... in itsresult, | think, cast doubt
on their credibility on those issues.

Leo McGuigan, too, during the Inquiry, commented that the
specificity of the number (and even content) of grocery bags was problematic.
He told the Inquiry that he maintained his belief that Mr. Morin and his
parents perjured themselves in their evidence as to Mr. Morin’s whereabouts
on October 3, 1984. In hisfina submissions to the Commission, he attributed
Mr. Morin’s actions, in this regard, to the panic of an innocent man.

In his evidence at the inquiry, Mr. Smith accepted that Mr. Morin may
have come home at 5:30 p.m. on the day in question but he still does not
accept dl aspects of the alibi. He no longer, however, attributes what, in his
view, were serious problems with the dlibi to the fact that Mr. Morin and his
parentswere lying. Mr. Smith’simpression at the time of the second trial was
that Mr. Morin knew the time he arrived home and changed it. He aso
viewed Mr. Morin’s discussions with Mr. May on June 30, 1985 as an attempt
to enlist Mr. May’ s assistance in framing afalse dibi.

(xi) Finding

There was a lengthy debate at the Inquiry over the Crown’s conduct
in connection with the alibi. The position advanced on behaf of the
prosecutors was, Smply put, that they regarded the aibi to be false and were
fully entitled to draw upon any perceived weaknesses in the aibi to full effect.
The position advanced on behaf of the Morins was that the prosecution
converted exculpatory evidence and innocent conversations into incriminating
evidence as aresult of their tunnel vison or their desire to secure a conviction.

Mr. Morin’'s proven innocence casts adifferent light upon many of the
problems which the Crown attorneys identified with the alibi defence. Thisis
not surprising. However, | see no impropriety in the approach taken by the
prosecutors to the dibi at tria. | have no doubt that they believed that the alibi
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wasfase. This necessaily followed from their view, aso genuingly held, that
Guy Paul Morin was guilty. There were weaknesses that could be exploited
inthe alibi. The prosecutors were highly skilled in doing so. Of course, their
approach meant that they gave sinister interpretations to conduct which is
equaly capable of an innocent explanation. However, in thisinstance, | do not
say that their approach was unreasonably coloured by tunnel vision. (Though,
as| note below, Mr. McGuigan does have a certain tunnel vision now about
the truth or falsity of the alibi.) The inferences which they asked the jury to
draw were supported by the evidence (and indeed, in some instances, by
uncontested evidence of prior statements made by Mr. Morin). They were
entitled, aswell, to rely upon the ‘improvements' in the recollections of the
defence witnesses to try to undermine the alibi. Ms. MacL ean’ s notes about
‘destroying the aibi’ are inflammatory now, given Mr. Morin’s proven
innocence. | accept her explanation, however, that the term meant no more
and no less than that the prosecutors felt the alibi was false and that they
would marshal their full legal resources to demonstrate that.

The debate asto dibi heated up at the Inquiry because counsel for the
Morins perceived that Mr. McGuigan, in articulating the problematic aspects
of the dibi and other parts of the defence case, appeared to be re-arguing the
case today, as if Mr. Morin was till on trial. Accordingly, the debate
degenerated somewhat.

| have no doubt that Guy Paul Morin and his parents did not fabricate
their evidence. | can aso understand why Mr. McGuigan’s approach to the
issue at this Inquiry was so vigoroudy chalenged. Mr. McGuigan's present
opinion that the Morins lied (and were not just mistaken) about the alibi,
knowing what he knows today, does demonstrate substantial tunnel vision. Of
course, innocent persons can lie, out of panic, about an alibi. However, a
continued resistance (even now) to the notion that Guy Paul Morin and his
parents might have been mistaken, is a justifiable cause for concern. Be that
asit may, the prosecutors committed no impropriety in approaching the issue
of aibi in the way they did at tridl.

| wish to draw a distinction between the position of the Crown and
that of the investigatorsin thisregard. The prosecutors inherited a case where
the accused stood charged with murder. The investigators were responsible,
in the first instance, for determining who committed that crime. The
investigators demonstrated real tunnel vision in their approach to the dibi.
Ther investigation, even before Guy Paul Morin was arrested, was intended



CHAPTER V: THE DURHAM INVESTIGATION AND THE PROSECUTION1039

to disprove the dibi, rather than consider it in an open-minded way. | made
this point earlier, in the context of their interviews with Frank Devine,

F. Conduct of the Defence and Crown
(i) Introduction

| have already explored the conduct of the Crown in the context of
specific issues or testimony. This part of the Report examines more genera
issues of conduct relating to the defence and the Crown.

(ii) The Traditional Role of the Parties
The Crown

The Supreme Court of Canada has articulated the *dual role’ of Crown
counsel. Recently, as | have noted earlier, | was provided with amendments
or additionsto the Crown Policy Manual which are responsive, in part, to the
issues raised at this Inquiry. The new preamble to the manual saysthis:

Crown counsel play a pivotal role in the criminal
justice system. Only Crown counsel empowered to
fully and independently exercise their discretion can
bring about a fair trial of those accused of an offence
and the protection of the many interests of the public.
This book of Crown policies contains dozens of
guidelines and directives drafted to assist Crown
counsd! in the exercise of their discretion.® It will also
serve to make the exercise of discretion more
transparent and understandable to the public.

There are also many discretionary decisions made

38 A partial list of the decisions which falls within Crown counsels' discretion
would include: charge screening, plearesolution, providing disclosure, taking over a private
prosecution, stay proceedings, electing a mode of procedure, determining what evidence to
cal at apreliminary inquiry, determining which witnesses and the order in which they will
be called at trial, taking a position with respect to sentence and determining whether to
launch a Crown appeal.
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daily by Crown counsel that are not specifically
described or captured by these policies. In general,
Crown counsel should exercise their discretion in
keeping with the spirit of the other policies in this
Manua. This means that Crown counsel must always
remember that an accused is innocent until his or her
guilt is proven beyond a reasonable doubt in the
courtroom. We are to seek the truth above all elsein
our decisions and prosecutions. We are to be fair and
judicious in our decision-making. The adversaria
system in which we operate requires our participation
as strong advocates but it also is serioudly flawed if the
“adversaries’ are not evenly matched. We have,
therefore, a special duty to ensure that the defendant
and his counsel are ableto fully and fairly place their
evidence and arguments before the court.

The Courts have described the role of Crown
counsel on many occasions. [footnote herein omitted]
The following two observations from the Supreme
Court of Canada provide a particularly helpful
summary of our complex function within the criminal
justice system:

It cannot be overemphasized that the
purpose of a criminal prosecution is not to
obtain a conviction; it isto lay before ajury
what the Crown considers to be credible
evidence relevant to what is aleged to be a
crime. Counsel have a duty to see that all
availablelega proof of the factsis presented:
it should be done firmly and pressed to its
legitimate strength, but it must also be done
fairly. The role of prosecutor excludes any
notion of winning or losing; his function is a
matter of public duty than which in civil life
there can be none charged with greater
personal responsibility. It isto be efficiently
performed with an ingrained sense of dignity,
the seriousness and the justness of judicial
proceedings.*

%9 Boucher v. The Queen, [1955] S.C.R. 16, 110 C.C.C. 263.
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[W]hileit iswithout question that the Crown performs
a specid function in ensuring that justice is served and
cannot adopt a purely adversarial role towards the
defence, [cites omitted)] it is well recognized that the
adversarial processisan important part of our judicial
system and an accepted tool in our search for truth:
see, for example, R. v. Gruenke, [1991] 3 S.C.R. 263
at 295, 67 C.C.C. (3d) 289 per L’ Heureux-Dubé J. Nor
should it be assumed that the Crown cannot act as a
strong advocate within the adversarial process. In that
regard, it is both permissible and desirable that it
vigorously pursue a legitimate result to the best of its
ability. Indeed, this is a critical element of this
country’scriminal law mechanism: [cites omitted]. In
this sense, within the boundaries outlined above, the
Crown must be allowed to perform the function with
which it has been entrusted; discretion in pursuing
justice remains an important part of that function. (R.

V. Cook)* (Emphasis original.)

In order to fulfil our responsibility as guardian of the
public interest, we must be prepared to act as strong
advocates. As quasi-judicia officers, however, our
actions as advocates must be grounded in scrupulous
fairness. This balancing between what has been called
the quasi-judicial role of Crown counsel and our
position as fearless adversaries in the criminal justice
sysem isat the very heart of the proper functioning of
our courts. It is one of the linchpins that creates or
destroys public confidence in the justice system.

The Defence

It istrite to say that defence counsel do not assume the ‘dual role’ of
Crown counsel. Their duty is to act as fearless, independent advocates on
behalf of the accused. Subject only to their ethical and legal obligations, their
duty isto their client, and to their client alone.

%0 R v. Cook (1997), 114 C.C.C. (3d) 481 (S.C.C.) at 489.



1042 THE COMMISSION ON PROCEEDINGS INVOLVING GUY PAUL MORIN

(iif) Conduct of the Defence

In his submissions at the conclusion of the evidentiary stage of the
Inquiry, Mr. Levy, on behalf of Mr. McGuigan and Mr. Smith, repeated his
earlier requeststhat | consider the conduct of the defence at the second trial.
He submitted that Jack Pinkofsky’s manner of cross-examining witnesses,
including the length of such examinations and his sometimes abusive attitude
towards them, as well as his constant criticism of the prosecutors, alienated
thejury towards Mr. Morin's defence. He suggested that the conduct of the
defence should be serioudy considered as an important factor in the wrongful
conviction of Guy Paul Morin. As| reflected in Chapter 1, he complained that
while the Inquiry subjected the conduct of the prosecutors to intense scrutiny,
there was very little scrutiny of the defence. In my view, the evidence
demonstrates that this was not so.

During the submissions of Mr. Levy and Mr. Lockyer, reference was
made to the fact that Mr. Pinkofsky was not called as a witness at the Inquiry.
The record makes it clear that Commission counsd inquired of counsel for the
parties at the Inquiry whether they were requesting that Mr. Pinkofsky be
cdled asawitness at the Inquiry. If such arequest were made, Commission
counsdl would consider it. Apparently no party requested he be him called. As
Mr. Levy stated in his submissionsin reply:

Mr. Lockyer says he offered me the opportunity to
examine Mr. Pinkofsky and | turned him down and
that makesit, you know, it's my fault. Now why would
| want to cross-examine Mr. Pinkofsky, Mr.
Commissioner? Am | going to say to Mr. Pinkofsky,
Mr. Pinkofsky, we've heard all sorts of witnesses here
say you treated them abusively.

What do you have to say to that Mr. Pinkofsky? |
know what Mr. Pinkofsky’s answer is going to be ... |
heard from the best evidence, the witnesses who were
on the other end of Mr. Pinkofsky’ s cross-examination.

Although agreat dedl of evidence was cdled as to the conduct of Mr.
Pinkofsky at the second trial, Mr. Pinkofsky did not apply for standing at the
Inquiry, nor did he request that he be called as awitness. | did not consider
it necessary to hear from him. What he said and did at the trial was fully
reveded in the transcripts of evidence which were part of the Inquiry record
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(which my mandate permits me to consider) and in the evidence of witnesses
who attended at the Inquiry.

In suggesting that the conduct of the defence be considered by me as
afactor contributing to the wrongful conviction of Mr. Morin, Mr. Levy cited
the testimony of a number of witnesses heard at the Inquiry. Thus, he referred
to the evidence of Constable McGowan, who testified that when he was being
cross-examined by Mr. Pinkofsky, he looked over at the jury and observed
them dlouching in their seats, hands on their faces, and gazing around the
room. He said they appeared “ as though they didn’t want to be there.” They
didn’t seem focused. At one point during a break, he went into the washroom
and was met by a male member of the jury. The juror, according to
McGowan, gave abig sigh of rdlief, indicating hewas glad it was all over. The
juror said that McGowan did “okay,” and added that “Mr. Pinkofsky isredlly
being an asshole.”

Mr. Levy cited the evidence of Mr. Morin to the effect that the jury
members eventualy developed adistaste for Mr. Pinkofsky and, indirectly, for
Mr. Morin. Mr. Morin agreed that he saw the trial judge's distaste for Mr.
Pinkofsky. Mr. Scott, who had dealt with Mr. Pinkofsky previously, advised
Susan MacLean how to deal with him in the light of his lengthy and
contemptuous treatment of witnesses. He suggested that Ms. MacLean
maintain her focus; it would be difficult. He told her Pinkofsky’s cross-
examinations could seem abusive.

Mr. Levy aso pointed to the evidence of Brian Gover, who was
counsdl for the Crown at the pre-trial motions. He testified that Mr. Pinkofsky
tended to take a sarcastic tone with witnesses which appeared to “batter”
them. Mr. Gover agreed that Pinkofsky’'s approach might court the
displeasure of the jury and that his demeanour and tactics might sorely test the
trid judge s patience. Mr. Pinkofsky’ s nickname among the Crown attorneys
was “The Prince of Darkness.”

° Mrs. Pikefdt that Pinkofsky was very condescending
in his cross-examination of her;

° David Robertson grew to hate Pinkofsky due to his
dealings with him;

° Detective Fitzpatrick said that a number of witnesses
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were upset at their treatment in the courtroom by Mr.
Pinkofsky;

° Alex Smith testified that the cross-examination of
some of the witnesses by Pinkofsky was abusive and
vigorous, sometimes it was full of sarcasm,

° Susan MacL ean swore that Pinkofsky’ s tone of voice
when he questioned the witness Carruthers was
mocking and sarcastic, and that the jury looked upset
by it. One of thejurors was red in the face and had his
fist clenched,

° Mr. McGuigan testified that Pinkofsky ridiculed and
harassed some witnesses, he was vigorous and
sarcastic. The jury were not pleased with the manner
in which he conducted the case;

° Mr. Gover found Mr. Pinkofsky’s manner of dealing
with witnesses aggressive:

| would say that Mr. Pinkofsky tended to take full
advantage of the latitude that I'd extended to him in
the questioning of witnesses, in confronting them with
what they had written in the absence of exhaustion of
their memories, and that he, in addition, especially
with police officers, and some of the civilian witnesses,
tended to take a sarcastic tone, and one which tended
to batter the witnesses, in a sense.

Inthelight of this evidence Mr. Levy submitted that Mr. Pinkofsky’s
conduct of the case was detrimental to the defence, and it should not be
ignored as a factor contributing to Mr. Morin’s conviction.

Mr. Levy aso pointed to tactical errors made by the defence team:
they erred in leading the evidence of Ken Jessop as to his sexua relations with
Chrigtine because the jurors must have seen this as an insengitive tactic; they
erred in caling the evidence of Sergeant Michalowsky, who came across as
a pathetic and sick person. He also implied that Mr. Pinkofsky was not well
advised to tender grocery receipts through Mr. Morin in support of his aibi;
he said that those receipts damaged the alibi defence.
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Asl sadin Chapter 11, while discussng Ms. Nyznyk'’ s evidence at the
second trid, it may be that her lengthy cross- examination by counsel for Mr.
Morin led the jury to believe that the hair and fibre comparisons demonstrated
even more than Nyznyk claimed they did.

Mr. Gover gave evidence that, in effect, the defence aleged a
conspiracy on the part of the police and the Crown to convict an innocent
person; that can be adangeroustactic. If it fails, the jury may turn against the
false accuser. Mr. McGuigan alleged that there was a general attack on the
integrity of the Crown pervading the trial through various cross-examinations
during the Crown’s case. However, Mr. Smith agreed that after hearing the
evidence a the Inquiry, there was very little in front of the jury at the second
trid on theissue of the integrity of the Crown. He said that during the private
meetings with the defence team and during the stay and pre-trial motions,
there was a great deal that apparently was said on behalf of the defence that
led him to believe that the integrity of the prosecutors was very much in issue.
He conceded that, perhaps, he did not divorce statements made before the
jury from those made in its absence when he considered that issue.

On the other side of the ledger, there was evidence from Ms. MacL ean
that the prosecutors knew that Mr. Pinkofsky fought hard for his clients and
would argue the admissibility of much of the evidence. They were aware that
they might have to be very vigorous to ensure that the evidence was fairly and
properly put before the jury. She implied that Pinkofsky was a strong
opponent.

Mr. McGuigan testified that he had been involved in previous cases
with Pinkofsky. He stated that Pinkofsky was a formidable opponent. No one
works harder for his client. He works diligently. Accordingly, the prosecutors
would be required to work very hard dso. Theideawas to ‘ outwork’ him. He
expected Mr. Pinkofsky’ s cross-examinations to be relentless and aggressive.
He knows what the issues are, athough the manner in which he gets to those
issues is sometimes annoying. Mr. McGuigan further testified that Mr.
Pinkofsky makes great use of the previous testimony of a witness that he is
cross-examining. Accordingly, one has to take the time and make the effort
to have the witnesses fully aware of what is contained in their previous
testimony. Most Crown attorneys do not have the same degree of respect for
Mr. Pinkofsky that Mr. McGuigan does. Pinkofsky left no stone unturned in
the Morin trial.
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Mr. McGuigan agreed that “any experienced prosecutor knows that
he must prepare far more thoroughly for Mr. Pinkofsky than for any other
opponent.” He has great respect for Mr. Pinkofsky and he gets great results.
Although heisnot liked by some of McGuigan's fellow Crown attorneys, he
respects him and enjoys having atrial with him: “Y ou know its going to be
tough, but he brings out the best in you, in my opinion.”

After Guy Paul Morin’s exoneration on January 23, 1995, Mr.
McGuigan stated at a press conference that “the accused at his second trial
was represented by an extremely competent, dedicated and experienced
counsd — Mr. Jack Pinkofsky.” He adopted that statement in his testimony
at the Inquiry. Hetook no joy in criticizing Pinkofsky, but did so because the
issue as to the conduct of the defence was raised at the Inquiry. He reflected
his view that certain tactica decisions by Mr. Pinkofsky, including the
approach to Crown witnesses, may not have been the best in the
circumstances and may have contributed to the jury’ s verdict. He said that he
did not share the less charitable view of Mr. Pinkofsky held by some other
prosecutors.

Mr. Gover recaled Mr. McGuigan's view of Mr. Pinkofsky, as stated
to him:

Mr. McGuigan made it plain that Mr. Pinkofsky was
a very formidable adversary, who was dogged in his
defence of hisclients, and | recall aturn of phrase that
Mr. McGuigan used; he said, “Jack has all the tools,”
meaning that Jack had al of theforensic ability to fully
defend Mr. Morin.

Mr. Gover further testified at the Inquiry:

| have alot of respect for Jack Pinkofsky. | felt Jack
did his utmost to put on the record every allegation of
professional misconduct, and he did his level best to
make them out ... occasionally Mr. Pinkofsky would
lose his focus, and what perhaps were some of his
better arguments were lost in the shuffle ... He
marshalled [the facts] well, but became indiscriminate
in the manner in which he used them.

Mr. Gover also said that, “from an early juncture in the motion, Mr.
Pinkofsky aluded to the prospect of a commission of inquiry when the case
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was over.” Undoubtedly, Mr. Pinkofsky’s judgment in this respect was
accurate. Mr. Gover sensed during his involvement in the trial that Mr.
Pinkofsky was not merely posturing regarding Morin’s innocence; he had a
genuine belief in hisinnocence. Mr. Morin told the Inquiry that Pinkofsky had
that belief. As subsegquent events have disclosed, Mr. Pinkofsky’s intuition
was accurate in this respect also.

Mr. Morin told the Inquiry that he felt that Mr. Pinkofsky and his
other counsel at the second trial were professional, loyal, industrious and
indefatigable. He said his lawyers were “phenomena.” He found Mr.
Pinkofsky to be personable, like a‘father’ to him. He was a dogged lawyer
who brought all his skills to his defence. He appeared to have no serious
complaints about the manner in which he was defended despite the fact that
he was outraged that he was found guilty of a murder that he did not commit.
He was grateful for the efforts of his lawyers. He did not feel that Mr.
Pinkofsky or his other counsel were in any way responsible for his conviction.

| find it noteworthy that among the many grounds of appeal set out in
Mr. Morin’s Notice of Appeal, none suggested that he was incompetently or
inadequately represented at trial. Mr. Levy aleged that Mr. Lockyer and
JoAnne McLean would not be expected to level criticism at this Inquiry of the
conduct of the defence at the second trial. He pointed out that Mr. Lockyer
is Mr. Pinkofsky’s partner and that Ms. MacL ean was part of the defence
team at that trial. Undoubtedly, he could advance the same argument as to
why Morin’s Notice of Appeal raised no complaint as to the conduct of the
defence at histria. However, | find it more compelling that Mr. Morin chose
to retain Mr. Lockyer and Ms. MacL ean as his counsel on appeal (and at this
Inquiry) despite their prior relationships to Mr. Pinkofsky and to the trial. It
IS, perhaps, trite to observe that Mr. Morin probably had a wide choice of
counsdl to represent his interests at both proceedings. His choice reflects his
satisfaction with histrial representation.

Findings

Having regard to dl the evidence, to the submissions which have been
made to me, and the considerations which | have outlined, | have concluded
that some tactical decisions taken by the defence at Mr. Morin’s second trial
were not the best, and it may be argued that they adversely affected the jury.
However, some of the forensic skills demonstrated at that trial were
exceptional. Unlike the situation in a number of the notorious cases of
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wrongful convictions cited by some of the systemic witnesses, | do not see
this as acase of defence incompetence, neglect or misconduct. Any criticisms
of Mr. Pinkofsky are idiosyncratic to his style and approach and are not
reflective of systemic issues or to be addressed by any systemic
recommendations | may make.

The conduct of the defence was dso relevant in two other ways. First,
it was aleged that the cross-examinations conducted by Mr. Pinkofsky of
various witnesses in the first months of the trial explain, in part, why Mr.
McGuigan was moved to make ‘the offer’ to the jailhouse informants. |
rejected that explanation in Chapter 111, for the reasons earlier provided.
Second, Mr. Pinkofsky’ s approach to trials is relevant to the approach taken
in response by Crown counsel during the currency of the second trial. For
example, the defence approach to the second trid is relevant to certain actions
or attitudes of the prosecutors. This relevance is discussed in the context of
specific issues.

(ii1) Relevance of the Insanity Defence

During thefirst trial, after calling evidence of Mr. Morin’s aibi, Mr.
Ruby applied to Mr. Justice Craig for a bifurcated trial in order that the
‘defence of insanity’ could be raised, should the jury find Mr. Morin guilty.
The application was unsuccessful .

Mr. Ruby then adduced opinion evidence on Mr. Morin's mental
hedlth from Dr. Graham Turrdl, a psychologist who had spent approximately
14 hours with him administering numerous tests, and Dr. Basil Orchard, a
psychiatrist who had examined Mr. Morin for gpproximately 5 to 6 hours. The
conclusion of both witnesses was that Mr. Morin suffered from smple
schizophrenia, amgor menta illness characterized by a thinking disorder that
affected the way he communicated with others. In Dr. Orchard’ s opinion, Mr.
Morin’sillness was “moderately severe’” and in an advanced state.

Dr. Turrall testified that Mr. Morin felt alienated, misunderstood, and
that he was socidly very introverted; he could be secretive and a day-dreamer,
having unredlistic attitudes about himself and others, with abnormal, bizarre,

“1 The approach advocated by Mr. Ruby has since become the law: R. v. Swain
(1991), 63 C.C.C.(3d) 481 (SC.C).



CHAPTER V: THE DURHAM INVESTIGATION AND THE PROSECUTION1049

and illogical thinking. Dr. Turrall described the disease as one which could
affect

[h]isinterpersonal relations and his ability to deal with
reality testing. Reality testing being defined as the
ability to distinguish what isreal from what is not real.

Deding specificaly with Mr. Morin's speech, Dr. Turrall testified that
he was very awkward and lacked spontaneity. He was said to have presented
the psychologist withillogical ideas, talking to him about “little girls growing
up to be corrupt women” and the ‘split brains of monks'. Dr. Turral had
observed Mr. Morin's cross-examination by John Scott. In his opinion, while
Mr. Morin could dedl with narrowly focused questions, when questions were
not so structured, he could not keep his mind on track. His propensity for
tangentia thinking and inappropriate affect, such as smiling when Christine
Jessop was discussed, was a characteristic symptom of schizophrenia.

During this psychiatric evidence the experts were questioned on the
hypothetical mental state of Mr. Morin if he had killed Christine Jessop.
Assuming that Mr. Morin had killed Christine Jessop, the jury was told that
he would have been in an acute psychotic state and unable to appreciate that
by stabbing her he was causing her death.

Dr. Turrdl testified:

[A]lssuming Mr. Morin [committed the murder] it
would be my opinion that he would be in a primitive
form of thinking disorder characterized as primary
process thinking in which something, some stress,
some acute confusional state had transpired where he
perceived rejection.

He could, in fact, take Christine's life thinking in a
reality that is out of this world that, in fact, when he
was taking her life or stabbing her that, in fact, he
might be giving her life, preserving her innocence in
some strange illogical bizarre form of thought.

| would liketo stress that in Mr. Morin’s mind the act
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of stabbing may have represented to him a magic wand
with which he was touching her and giving her life.

For Mr. Morin, at that particular point [driving a car]
he may have been thinking and feeling that he was on
amagic carpet.

According to Dr. Turral, statistics indicate that one percent of the
population has been diagnosed and hospitalized with a major mental illness,
schizophrenia being the primary one, at some point in their lives.

Both Drs. Turral and Orchard expressed the opinion that through
defence mechanisms Mr. Morin would be able to block the incident out of his
mind.

During cross-examination by Mr. Scott Dr. Orchard was asked
whether Mr. Morin had the capacity to rape and repeatedly stab a nine year-
old girl:

Q. | take it by the very fact that you are capable of
expressing an opinion on what condition this man
would bein, in the event that he sexually assaulted —
raped and stabbed many times Christine Jessop, that
you must be of the opinion that he has the
psychological make-up to commit such an offence.

A. No, | am of the opinion that, in fact, the illness —
and if he did that — did disturb his psychological
make-up so that he could do such an act.

His Lordship: Excuse me. | didn’t get that. Your
answer was “No...” what, Doctor?

TheWitness: No. Theillness very likely did — could
have or very likdly did disturb his psychological make-
up to the point that he could commit such an offence.
| didn't feel that he had necessarily the psychological
make-up to molest children.

Q. Coming back to where we started about capacity
and your responses to certain hypotheticals, | am
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suggesting to you the man sitting there, on what you
have told us in this Court, is a man that has mental
problems, who is capable of raping and of stabbing
multiply an individual. Isn’t that correct?

A. Heiscapable of forcing intercourse and stabbing
multiply a person if he did that, yes, he is capable of it.

Q. With a40 pound girl, anine year old.
A. Yes

Q. Now, you talked of schizophrenia. | suggest to you
that the broad range of schizophrenics would not be so
capable, would they?

A. Well, the mgjority of people with schizophrenia
don't get into violent behaviour, but some of them do.
So the mgjority of cases of schizophrenia would not be
involved in thiskind of behaviour. The pointis| don’t
know whether he was involved in the behaviour or not,
but I do know about the illness.

Q. You know that this illness is such that it would
permit him to do that to that nine year old, don’'t you?

A. Yes

Q. And| am suggesting to you that the number who
could do that to a nine year-old is minuscule.

A. Thatistrue
Q. That this man is something special, isn't he?

A. Yes Itisnotausual kind of thing, not acommon
kind of thing, so yes, in that way it is unusual.

Q. It could only be an offence committed by a
member of an abnormal group. Isn’t that correct?

A. Well, amogt, at any rate. | never say ‘only’ or
‘never’ or ‘always becausethat’swhen I’m wrong, but
| would say in the vast, vast magjority of cases, such an
offence would likely be committed by somebody who
had some sort of pretty strong abnormality; a serious
abnormality.
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Q. Are not the psychiatric disorders that you are
describing that this man has, similar to what you
would expect to find in terms of the scene that has
unfolded before you on Exhibit 8, an isolated area,
sexual assault of a nine year-old left with her clothes
askew, stabbed many times?

A. Yes, certainly. | don't know —first of all, sexua
assault of anine year old, if it was attempting to force
intercourse, would be pretty unusual because that is not
a thing that a nine year old is usually attractive for.
They usually are not developed to the point that they
are usual sexua objects. Stabbed many times is often
a sign that there is something strange going on. If
somebody wants to kill somebody they can usually do
it without doing it many times. They can usually
manage not to sort of continue on in the activity.

Q. Thisisasign of disorganization, isn’t it?
A. Yesitis.

Q. Multiple stab wounds on the chest and back are
clearly an indication of a very disorganized crime
aren’t they?

A. Yes

A. 1don't know that | am surprised that he denied it.
| just say that when someone is able to take me through
their memory and their mental processes about a
certain time, then | can draw a conclusion from that.
When a person does not have that available, then |
can't draw conclusions from what he tells me about the
incident or about the particular time. | have to draw
conclusions from my diagnosis. That is what the
difficulty is, you see. | don’'t know; | have nothing in
my interviews with him that | could say, “Ah, yes, he
did this’, but | did have an illness. Whether he did it
or not, that is up to somebody else to decide, that is not
for me because | have nothing that can add to that one
way or the other, except that there is thisillness.

Q. | agreewith you, you can't, but | suggest you can
add two features which you have added, that this man
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would be totally capable of denying the crime,
repressing the truth, standing where you are standing,
and say “I didn't do it.” Isn’t that correct?

A. Yes

Q. And the second thing you can add is that in your
opinion that man isthe type of man who could commit
this crime.

A. Yes. That is possible with this illness, that
happens with thisillness.

Q. That is very helpful, isn't it sir, in terms of
assessing a situation?

A. Whoever hearsit will have to decide whether that
is helpful.

Q. Thenyou went athird step and indicated — | think
you've indicated that there would be a very small,
small area of the population that could be capable of
such acrime, didn’t you?

A. It'snot acommon thing.

Following Mr. Morin’'s acquittal at hisfirst trial, the Supreme Court
of Canada, in consdering the psychiatric evidence and the trial judge’ s charge
to the jury, concluded that the tria judge did not err in ruling that the
psychiatric evidence was not admissible as proof that Guy Paul Morin did, in
fact, kill Christine Jessop. Sopinka J. stated:

The evidence of Dr. Orchard referred to above amounts
to no more than this. The appellant is a simple
schizophrenic. A small percentage of simple
schizophrenics have the tendency or capability of
committing the crime in question in the abnormal
fashion in which it was committed. There is no
evidence that the appellant has these tendencies or
capability unless one assumes, as Dr. Orchard was
asked to do, that the appellant committed the crime.
Accordingly, the learned trial judge was right when he
ruled that the evidence was not admissible as proof
that the appellant did, in fact, kill Christine Jessop.
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There was, therefore, no error at trial in this respect.*?

No psychiatric evidence was tendered by the defence at the second
tria. The exclusive defence advanced on behalf of Guy Paul Morin was that
he did not commit the crime. Indeed, he did not.

On Mr. Morin's gpplication for bail pending hisre-trial, Dr. Orchard,
who had continued to see Mr. Morin professionaly, since his acquittal,
prepared an affidavit reflecting upon Mr. Morin's state of health. In his
affidavit of November 11, 1992 he stated:

At Mr. Morin’sfirst trial, | was also asked to express
an opinion on the issue of insanity under section 16 of
the Crimina Code. Thisissue was addressed solely on
the basis of ahypothetical question that included asits
necessary premise an assumption that Mr. Morin did
in fact kill Christine Jessop. Indeed, at that time and
ever since, Mr. Morin has consistently asserted his
innocence to me and has always denied any
involvement in the disappearance and death of
Christine Jessop. Based solely on the hypothetical
guestion, | expressed the opinion that if Mr. Morin had
committed the offence, he would very likely have been
in a psychotic state in which he would not appreciate
the nature and quality of his act. Further, | testified
that Mr. Morin’s belief that he did not commit the
crime, if in fact he had committed it, would have to be
the result of massive repression which precluded him
from having access to any recollection of these events.

In my assessment of Mr. Morin, there was no evidence
of the existence of such a psychotic break or such
massive repression.

Prior to Guy Paul Morin returning to custody in June
of 1987 when the Ontario Court of Appeal overturned
hisacquittal, | had occasion to see Mr. Morin a couple
of times at his request for general supportive therapy.
After his detention and his release on bail in June,
1987, | saw Mr. Morin regularly. 1 initially saw him

2 Morin v. The Queen (1988), 44 CCC (3d) 193 (SCC) at 218.
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once a week and then in the later stages, once every
two weeks.

This continued from 1987 until June, 1990 when Mr.
Morin’s second trial commenced.

During the period of time that | have seen Mr. Morin,
| have formed the opinion that Mr. Morin does not
require medication. He does not present any
psychiatric risk to himself or to others so that | have
not, at any time, prescribed medication for him.

Throughout the years 1987 through to 1990, my
opinion has remained unchanged: that Mr. Morin
suffers from simple schizophrenia but thisillnessis not
at present so severe as to interfere with his thoughts,
emotions, activities or hislifein general.

During the years that | have had contact with Mr.
Morin, there have been occasions, largely as aresult of
further appeals or the anticipation of the
commencement of his trial, when he has faced
substantial stress. Despite this stress, | have not
observed any decompensation by him nor have |
observed any psychotic behaviour. If a psychotic
break had occurred and Mr. Morin had massively
repressed the behaviour associated with this episode,
it ismy opinion that | would most likely have observed
evidence of this during our sessions. It is further my
opinion that if in fact Mr. Morin had ever suffered a
psychotic break in the past, there would be an
increased likelihood of observing decompensation
again. This| have not seen. Although this does not
alter the initial diagnosis, it does speak to the
improbability that Mr. Morin ever experienced such
an event in thefirst place. (Emphasis added.)

Several parties sought to explore the factual and systemic issues
arising out of the ‘insanity defence,” at this Inquiry. In Chapter I, | outlined
my relevant rulings on this point and it is unnecessary to repeat my reasoning
inany detail here. Smply put, | decided that | would not explore whether the
psychiatric and psychological evidence was valid or invalid, and whether this
evidence should or should not have been tendered by the defence at the first
trial. These issues had limited relevance to my mandate, since the ‘insanity’
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evidence was not heard by the jury that convicted Guy Paul Morin, and the
tactical decision to call this evidence during the trial proper has no systemic
interest, given the change in the law. | also had no doubt that the exploration
of theseissues, undoubtedly intriguing, would be extremely time-consuming.
However, counsd for police and prosecutors made clear that the presentation
of the dternative ‘defence of insanity’ at the first trial, and the evidence in its
support, affected their state of mind and must be considered by me on that
basis. | agreed. Accordingly, | have summarized the above evidence because
it is relevant to the investigators and prosecutors state of mind. The
relevance of this evidence does not depend upon its validity. Itsrecitation is
undoubtedly painful to Mr. Morin who, it is clear from his counsd’s
comments at the Inquiry, does not adopt it in any way. The Supreme Court
of Canada held that, even taking the evidence at its highest, it did not make
it more likely that Guy Paul Morin committed the crime; the critical expert
evidence was based upon the assumption that he committed the crime.

(iv) The Outlook of the Crowns, and the Effect of the Insanity
Defence

Mr. Gover told this Inquiry that he * saw strong indications of tunnel
vison from time to time” on the part of both the investigators and the
prosecution. In hisview, the tunnel vision of the prosecutors should be viewed
in the context that

they were prosecuting a case where the defence had
included what | have described as the implicit
admission that Mr. Morin had committed the act.

When asked for his opinion as to what had led to the wrongful
conviction of Mr. Morin, Mr. Gover cited various things, elsewhere noted,
including this:

| think, as well, that what went wrong includes the
defence ... by Mr. Morin at his first trial. A defence
which included the implicit acknowledgment that he
had committed the deed, resulting in the death of
Christine Jessop. And that, | think, constituted
substantial confirmation of the view that the
investigators and prosecutors were pursuing the right
man.

Brian Gover’s view was that the psychiatric evidence led by the
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defence at the first trial went beyond merely explaining Mr. Morin’s unusual
conduct and some of the unusua things said by him to Sergeant Hobbs and
Mr. May inthejail cell, and to others:

By leading evidence of insanity, Mr. Ruby, in my view
was conveying the message that he didn’t believe the
alibi. So, you know, he went well beyond leading some
psychiatric evidence to explain away the conduct of
Mr. Morin.

Apparently the jury did not fee similarly since they acquitted Mr.
Morin after hearing the evidence. As Mr. Gover commented in part:

A. 1think that history has borne out the fact that the
psychiatric evidence led at the first trial was ... not
worthy of belief.

Q. A crock; isthat the vernacular?
A. Yes

Q. Yes Sowha you're saying, so | understand that,
your view is that the evidence given by the
psychiatrists, both Crown and defence at the first trial,
was just nonsense?

A. That'stheview that I’ve cometo take, and in part,
it'sbased on the way Mr. Morin has conducted himself
while at large awaiting trial, while on trial, and since
his trial, and since being acquitted by the Court of
Appeal.

In this context, | reiterate my earlier comments. Drs. Turral and
Orchard are not parties before this Inquiry. Mr. Gover’s evidence is not relied
upon by mefor the accuracy of his assessment, but rather to reflect the state
of mind of the prosecutors who were aware of it.

Mr. Gover told the Inquiry of hisbelief that Ms. MacLean was “ utterly
convinced that Mr. Morin was the perpetrator of this horrific offence.”

Ms. MacLean said that her belief in Mr. Morin’s guilt was influenced,
in part, by the psychologica and psychiatric evidence at Mr. Morin’sfirst trial
wherein:
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° Mr. Morin had told Dr. Turrall that, like a monk, he
was able to compartmentalize his bad thoughts and
only access them when necessary. In Ms. MacLean’s
opinion, this evidence corroborated Sergeant Hobbs
evidence of discussions he had with Mr. Morin, and
lent more credibility to his claim that he had received
aconfession from him;

o Mr. Morin told the psychologist that little girls grew
up to be corrupt. This served to confirm in Ms.
MacLean’s mind the statement that he had made to
Inspector Shephard in the unrecorded portion of the
February 22, 1985 interview;

° Mr. Morin’s masturbation habits were discussed which
led prosecutors to believe that, in addition to having
schizophrenia, he may be sexually dysfunctiondl;

o It was Dr. Turral’s opinion that Mr. Morin was an
angry member of a pathological family, the members
of which were secretive and defensive in nature;

o Dr. Orchard had testified that Mr. Morin was capable
of committing the crime and then suppressing it.

Ms. MacLean said that, until the insanity defence was called, there was
nothing to suggest to the prosecutors that Mr. Morin, who appeared to be a
quiet, private person and an accomplished musician, had the psychiatric
make-up to commit the crime.

In addition to the evidence of Mr. Morin’s psychological make-up,
Ms. MacLean also relied on her strong belief in the hair and fibre evidence,
proven mistakes in aspects of the alibi that Mr. Morin put forward in the
second trial, the alleged confession made to May, Sergeant Hobbs' evidence
that Mr. Morin had confessed to him, together with the Hobbs/Morin taped
conversations. During the Inquiry, Ms. MacL ean was obviously anguished
over her role in Mr. Morin’s conviction and provided Mr. Morin with a
heartfelt apology for any part she played in his conviction.

In Mr. McGuigan's view, the insanity defence at thefirst trial indicated
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that Mr. Morin had admitted to Mr. Ruby that he had committed the offence
or, aternatively, that Mr. Ruby was convinced of his guilt or felt he would be
found guilty. In addition to the psychiatric evidence, Mr. McGuigan said that
the other factors convinced him of Mr. Morin’s guilt, including:

° Mr. Morin's refusal to take a polygraph upon his
arrest;

° Sergeant Hobbs evidence that in response to his
guestion “What do you do for your frustrations?’,
Morin replied, “I redrum the innocent” (‘murder’ -
spelled backwards);

° Morin’s comment to Sergeant Hobbs that no one was
aware of the real relationship he and Christine Jessop
had;

° Sergeant Hobbs evidence that, in response to his
guestion to Mr. Morin “How was your’s [murder]
done?’, Mr. Morin made stabbing motions towards

the chest;

° Mr. Morin's failure to search for Christine, hisfailure
to offer condolences to the family or attend her
funerdl;

° Mr. Morin’s comment to Mandy Patterson that she

was murdered the night she was taken, showing
exclusive knowledge of the killer.

During the Inquiry, Mr. McGuigan expressed his current belief that
Mr. Morinisinnocent. On January 23, 1995, at a press conference, he made
the following public statement, which he adopted in his evidence before the
Commission:

My name is Leo McGuigan. | was the lead Crown
counsel on the second trial in which Guy Paul Morin
was convicted by a jury of first-degree murder. It
would be inhuman for me not to acknowledge the
hardship to Guy Paul Morin, his parents and family,
that this prosecution has caused.
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It has extracted a huge toll on Mr. Morin’s family, and
| join in expressing my regret to them. | would be
extremdy remissif | did not acknowledge the anguish
that these developments have caused the victims. The
Jessop family has been forced to endure the brutal
murder of their nine year-old daughter, Christine, in
two lengthy trials. Now at atime when I’'m sure they
were attempting to get on with their lives, all that pain
has been revived. | feel great sorrow for them.

The position set out in the submissions of counsel for the Morinsis
that, despite Mr. McGuigan's apology, his confrontational position at the
Inquiry rendered his apology “a hollow one.” In support of this proposition,
the submission cites the following incidents:

o Placing the responsibility for Mr. Morin’s wrongful
conviction squarely on Mr. Pinkofsky’ s conduct of the
defence;

° Blaming Guy Paul himself on the grounds that he
committed perjury by denying that he confessed to
May and Mr. X and in presenting afalse dibi at both
trials,

° Blaming Alphonse (and perhaps Ida) Morin for
committing perjury by supporting Guy Paul’s false
aibi;

o Amassing lists during his evidence indicating that
Morin made numerous incriminating remarks in his
conversations with Shephard and Fitzpatrick on April
22nd;

During the Inquiry, Mr. McGuigan was asked whether his critical
assessment of evidence may have been skewed, abeit unconscioudy, by a
strong belief in Mr. Morin’s guilt. He acknowledged this possibility and the
inherent difficulty in evaluating the effect of one’s belief in guilt:

Q. | want to ask you whether you think, with the
benefit of hindsight, that perhaps your critica
assessment of this kind of evidence, for example, and
we'll deal with some of the other people down the
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road. Paddy Hester and others might have been
skewed, unconsciously, by your strong view in Guy
Paul Morin's guilt. Do you think that could have
happened?

A. Well, you know, | suppose everything’s possible.
| would hope that that’s not true. | tried to look at this
as what would | do if | was the defence counsel and |
think that helps you to keep somewhat of an open
mind. But, you know, | don't know how everyone's
mind works and | probably don’t even know how mine
works.

But | would hope that that’s not the situation, but |
guess there is human nature and what effect that has
on someone is, subconscioudly, is hard to evaluate.
But | would really hope that’s not the situation.

Mr. Gover told the Inquiry:

Q [S]pesking of my own approach to the case, going
into it, I was convinced that this was the right man

who was occupying the prisoner’s dock.
A. Yes

Q. Because of the psychiatric evidence which
included the admission from either Doctor Orchard or
Doctor Turrall in cross-examination that Mr. Morin
was one, a member of a minuscule percentage of the
population capable of committing this horrendous
offence.

In my involvement in the motion, | came to doubt
whether we had the right man. (Emphasis added.)

Later in his evidence, he said:

| had misgivings about the case, and | believe I've
explained the view that | took of the case revolving as
it did around the psychiatric evidence led at the first
trid. And by the end of the case — in my involvement
in the case, rather, | came to the view that Mr. Morin
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had perpetrated the deed, but that he had done soin a
condition such that he would have a defence under
Section 16 of the Criminal Code.

March 22, 1991 Tactical Meeting: Approach to Pinkofsky

After the order directing are-tria was affirmed by the Supreme Court
of Canada, the Crown was notified that Mr. Pinkofsky and Ms. Widner would
represent Mr. Morin at his second trial.

Ms. MacLean and Mr. McGuigan testified that between February
1991 (the date the application for a stay of proceedings was dismissed) and
April 1991 (the commencement of the pre-trial motions on the admissibility
of evidence) a meeting of senior Crown attorneys was arranged by Mr.
McGuigan to discuss how certain issues should be approached.

The Agenda for the March 22, 1991 meeting

Ms. MacLean said that Mr. McGuigan asked her to prepare an agenda
for the meeting for advance distribution to senior Crown attorneys asked to
attend. Mr. McGuigan’s recollection was that there was no agenda for the
meeting.”

Ms. MacL ean testified that the agenda was discussed amongst Mr.
McGuigan, Mr. Smith and Ms. MacL ean, but she could not recall to what
extent. Ms. MacLean’s notes outlining her agenda read, in part:

1 Tactical advice regarding Pinkofsky’ s approach of attempting to confuse
the jury and blame others, specifically:
a) other “suspects’;
b) sightings of Christine Jessop;
¢) sightings of suspicious vehicl est

3 He did, however, recall that he prepared a chart of the issues or problemsin the
trial and the legal principles which would emerge. He took these notes to the March 22,
1991 meeting but they were not used and were subsequently discarded.

44 Although she could not recall specific discussions, Ms. MacLean related a
concern on the part of those formulating the agenda that these matters and the issue of other
suspects might be raised by the defence in a manner which may confuse the jury. The
Crown perspective was that these issues should be raised only where rulings permitted and
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2. How do we deal with Pinkofsky’s general approach to atrial.
a) leading inadmissible evidence;
b) failing to obey rulings of thetrial judge;
c) failing to follow procedural rules such as the [Canada Evidence Act],
S. 9(2) applications. [cross examination of one’s own witness)
d) misstating evidence, especially during cross-examination.

Ms. MacLean told the Inquiry that while the stay proceedings had
provided her with some insight as to Mr. Pinkofsky’s style of defence, the
views expressed in the agenda would have emanated from other Crown
attorneys who had opposed Mr. Pinkofsky in a tria setting. Both Mr.
McGuigan and Mr. Scott had trial experience with Mr. Pinkofsky. Scott had
shared with her hisviews asto Mr. Pinkofsky’ s general approach to trials and
she may have contributed to the formulation of the agenda on the basis of
those discussions.

Mr. McGuigan described the March 22, 1991 meeting as a discussion
of how to proceed with various issues he and his co-counsel believed would
arise in the case. Mr. McGuigan's recollection was that the meeting took
place a the Whitby Police Station, although it may have been at the Oshawa
station.

Who was Present

Ms. MacLean and Mr. McGuigan who attended the 6 %2 hour meeting
recaled the presence of several other Crown attorneys, including Mr. Smith,
Mr. Scott, Chris Meinhart, Larry Owen, and David Thompson. Neither Mr.
McGuigan nor Ms. MacL ean were sure whether Paul Culver was present.

Some of the lawyers present had substantial legdl precedent files which
were identified for future reference. Mr. McGuigan could not specifically
recadl adiscussion asto Mr. Pinkofsky’s particular style of defence, but said
that it may well have been discussed by Mr. Scott or by him or by some of the
others who had dealt with him previoudly.

presented in a manner which could be properly responded to.
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Wasita“War”?

Ms. MacLean’ s notes taken during the meeting included the following
reference in connection with other suspects:

Fight him every inch of the way - object to relevance,
make him call witnesses, don’t et him file occurrence
reports.

Ms. MacLean could not recall who made this comment but stated that
it was not she. She explained the underlying concern that the rules of evidence
would not be complied with if the issue of other suspects was raised.

Ms. MacL ean was asked if the note reflected that thistrial was gearing
uptobea‘war.” Inreply, shereferred to a perception on the part of Crown
counsd which emerged in about April 1990 that the defence would involve
a personal attack on the integrity of al four Crown counsel (including Mr.
Scott) and the two lead investigators in the case. As to whether the note
reflected an appropriate style of prosecution, Ms. MacL ean indicated that
Crown counsel knew that Mr. Pinkofsky fought hard for his clients and would
argue the admissibility of much of the evidence. She explained that it may be
necessary to ‘fight' to ensure that evidence was dealt with fairly and that only
proper evidence was placed before the jury.

Ms. MacLean said that her primary duty was owed to the community
to present evidence fairly and to prosecute vigorously. She testified that a
vigorous defence and a vigorous prosecution does not lead to injustice; the
fact of Mr. Morin's innocence does not mean the conduct of counsel
contributed to his wrongful conviction. She added:

[1]f you believe that a defence lawyer will be attacking
your integrity ... it’savery difficult issue asto how to
appropriately respond. ... Most of the lawyers | deal
with do not use the style that Mr. Pinkofsky had, which
is to suggest a broad-based conspiracy amongst all
members of the administration of justice. ...[T]he local
Bar in Durham doesn’'t have that style, and other

* Commenci ng with acomplaint to the Regional Director by the defence against
John Scott.
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counsel from Toronto who come out don’t have that
style. ... [I]n my view, it's avery unfortunate style of
defence, because it ... does pit the Crown and the
defence against one another more than | think is
necessary.

Thefollowing reference to Donald Marshdl’ s case is contained within
the notes of the March 22, 1991 meeting:

Re Donad Marshall. & May be raised during
objections or closing argument. b) How do we object?
Relevance?

1. talk about reasonable doubit.

2. Talk about duty of jury, look at the evidence and
decide on that basis.

3. Does this mean no jury can ever convict in light of
Marshall?

4. Marshall was an important inquiry to protect all of
our rights. Should we let Morin ride on Marshall’s
coattails, “metoo, metoo”. Isn’'t his own defence good
enough? This approach is calculated to mislead you
into conjuring in your minds a fanciful doubt, not a
real doubt. Arewegoing to let Marshall be used to let
arapist murderer of nine-year-old girls off?

In explaining these notes, Ms. MacL ean reflected the concern that the
defence may improperly attempt to inject the results of the Marshall case into
the Morin proceedings, thereby creating arisk that the jury would be fearful
of performing its sworn duty — the performance of which may involve
convicting Mr. Morin.

While Mr. McGuigan recalled the Donald Marshall case being
discussed, he had some doulbt that there was a discussion as to whether Morin
should be alowed to ‘ride on Marshall’s coattails.” However, he had no
definite recollection one way or another.

How to deal with the defence raising other suspects

MacL ean’s evidence was that while there was nothing wrong with the
defence raising the issue of other suspects, Crown counsel wished to ensure
that, if raised, it was in accordance with the rules of evidence. She stated that
the following notes of the March 22™ meeting reflect this concern:
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Suspects

1. how does defence introduce this evidence? Through
Cross-examination.

- can he cross-examine the police on these points.
Whét is the relevance?

- sightings of Christine Jessop

- will argue police targeted Morin and ignored other
suspects - he'll say look at all these investigative
avenues that were not explored.

MacLean testified that possible responses to the issue of other
suspects being raised by the defence, included the question of whether
evidence could be called to show that the police had cleared suspects by the
use of polygraphs. These issues were discussed during the meeting:

- can call the “suspects’ to say they didn’t do it.

- call evidence to clear those suspects.

- the polygraph is a widespread, accepted method of
eliminating a suspect.

- officers should be instructed to say: “and | took one
other step....”

- then object, get the jury out, and argue the
admissibility of the reference to the polygraph.

Ms. MacL ean explained that the above note refersto instructions to
officers not to mention the polygraph in relation to other suspects. The
concern was that inadvertence, in this regard, may lead to amistrial. Rather,
officers were told to use a phrase like “And | took another step” asacueto
litigate the issue before the tria judge. Mr. McGuigan could not recall this
discussion. The notes also contain the following reference:

b) object asto relevance - make defence specifically
articulate grounds - if bias - what are specific
allegationsre: bias.

c) put defence to strict proof

Ms. MaclLean addressed the necessity of knowing the grounds on
which theissue of other suspects would beraised. While this area was open
to the defence on the basis of an argument that the police were biased in the
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investigation of Mr. Morin, the issue of bias was not, in fact, raised by the
defence. Thetria judge ruled the evidence inadmissible in that there was an
insufficient connection with other suspects.

The note a so reflects a concern with potential hearsay.

PROCEDURE
1. Re other suspects
a) Object as being hearsay evidence.

Another reference in Ms. MacLean’s notes related to cross-
examination of an officer on information received by that officer. Ms.
MacL ean explained that in the course of the motion on admissibility, an
undertaking would be sought that the suggestion be supported by
subsequently calling the evidence:

d) make defence undertake to call evidence in support
of his allegations, the best evidence rule.

If defence can ask officers about hearsay evidence,

1. prepare officers to articulate why suspects
eliminated.

2. Have officers prepared to indicate why Morin was
a better suspect (comparison)

- Evaluation of evidence against Morin compared to
other suspects.

“Don’t let Jack cuddle up”

Ms. MacLean's notes of the March 22" meeting aso contain the
following entry under the heading “ General Approach to Trial”:

Don't let Jack cuddle up to you and chat to you during
thetria

Ms. MaclL ean stated that the meaning of this suggestion, made by one
of the other counsel present, was that witnesses should be advised that
although Mr. Pinkofsky may engage in afriendly conversation in the hallway,
nothing was off the record and that what was said to Mr. Pinkofsky may be
put to them in the witness stand.
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Findings

| accept that John Scott, Leo McGuigan, Alex Smith and Susan
MacL ean wholeheartedly believed, throughout their involvement in the Guy
Paul Morin proceedings, that Mr. Morin was guilty of the offence with which
he was charged. This does not appear to have been in issue at this Inquiry.
John Scott and Susan MacLean, Crown counsel at the first trial, believed that
Mr. Morin was guilty prior to any knowledge that the alternative insanity
defence would be raised. Accordingly, the insanity defence did not change
their views, but | accept that they saw it as confirmation of what they already
knew (or thought they knew). | also accept that Mr. McGuigan and Mr.
Smith, who cameto the case after the insanity defence had been raised at the
first trial, were affected by it in asimilar way. This was not unreasonable —
the ‘insanity evidence,” carefully scrutinized, may not have made Mr. Morin's
guilt more likely, but the fact that such a defence would even be advanced had
to impress itself on most anybody.

The prosecutors at the second trial also drew upon other evidence —
such as that of Officer Hobbs — to support their firm view that Guy Paul
Morin was guilty. All of thisis perfectly understandable.

It isaso understandabl e that this belief would affect the prosecutors
assessment of their own evidence and the evidence tendered by the defence.
Their failing was that this belief so pervaded their thinking that they were
unable, at times, to objectively view the evidence, and incapable at times to
be at al introspective about the very serious reliability problems with a
number of their own witnesses. As | have said earlier, their relationship with
the police, a times, blinded them to the very serious reliability problems with
their own officers.

Brian Gover was intimately familiar with much of the Crown’s case.
He was a prosecutor. He was an effective advocate. He understood perfectly
the adversarial system. But he was able to view the Crown’s evidence with
some objectivity. He recognized the serious, perhaps fatal, problems with the
credibility and reliability of some of the evidence to be led by the Crown. |
believe that, had he prosecuted Mr. Morin, he would not have called some of
the evidence presented by the Crown at the second trial — not because he
was legaly disentitled from so doing, but rather in the exercise of sound
prosecutorial discretion. | accept that John Scott did not call evidence at the
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first trid in the exercise of prosecutoria discretion — Ledlie Chipman was one
example.

These findings mirror those which | earlier made in the context of the
prosecutors’ assessment of Constable Robertson’s evidence.

(v) The Incident Concerning Michael Brian Joll

Michael Brian Joll was a member of the Peel Regiona Police force
from 1977 to 1990. He testified that in 1985 he joined the Y outh Bureau of
that force, where he served for two years. In 1990 he left the force to join an
organization known as “Pointts,” aparaega firm that defends people in traffic
courts.

He gave evidence before the Inquiry that in or about the summer of
1986 he attended a lecture for members of the Peel force given by the Peel
Regiond Crown attorneysin the basement conference room at 12 Division at
4600 Dixie Road in Mississauga. There were 30 or 40 persons there, including
both uniformed and plainclothes officers. Four or five Crown attorneys
presented lectures; they were introduced by Leo McGuigan.

Mr. Joll’ s police notebook was produced at the Inquiry by counsel for
Mr. McGuigan; it was marked as Exhibit 300 and it reflected that he had
attended a session with Crown attorneys and police at 12 Division on April
24, 1986 at 7:00 p.m. The notes indicate that Mr. McGuigan was there on
that occasion and there were brief notes as to what was discussed at this
educational session.

Mr. Joll testified that Mr. McGuigan talked about the role of the
Crown attorney in acrimina prosecution. He began his talk by outlining the
traditiona British definition, that is, afair and unbiased presentation of the
facts to the jury and without a vested interest in the outcome. The only
interest was to ensure that justice was done. Mr. Joll said he found nothing
unusua in that definition and that he believed that to be the Crown attorneys
role.

Then, according to Mr. Joll, Mr. McGuigan said “hogwash” or
“bullshit” and proceeded to say it was the Crown attorneys' job to win by any
means at their disposal; that the police had spent alot of time and energy in
getting their pinch, their arrest, and the job of the Crown attorney was not to
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fumble or drop the ball — it was to ensure that the individual charged was
properly prosecuted and a conviction registered. The end justifies the means,
it does not matter how you got the conviction. Defence counsel were
described by Mr. McGuigan as “deazebags’ or “scumbags’or “dimebals’;
there was no red difference between the lawyer and his client as far as he was
concerned. Mr. Joll said Mr. McGuigan described the accused in similar
terms. Those comments, according to Joll, were received favourably by the
police who were present; however, Mr. McGuigan's comments were not
reflected in Joll’ s notebook.

Mr. Joll testified that he was upset and disappointed and saddened by
Mr. McGuigan’'s remarks; he felt he had sullied the whole profession.

Subsequently, in February 1995, after the DNA results that cleared
Mr. Morin were published, Mr. Joll met a lawyer he knew at the provincial
court house in Brampton. Mr. Joll told him that he had been disappointed with
the conviction of Guy Paul Morin at the second trial, but he was not wholly
surprised knowing that McGuigan was the chief Crown attorney on the case.
He spoke about McGuigan’ s lecture and the lawyer asked if he would provide
awritten statement about this for Mr. Pinkofsky, counsel for Mr. Morin. Mr.
Joll ultimately drafted a written statement that eventually was faxed to Mr.
Pinkofsky on February 27, 1995, together with a covering letter. These
documents were forwarded to Commission counsel on September 18, 1997.

In cross-examination by Mr. Lockyer, Mr. Joll testified that if he were
still a member of the Peel Regional force, he would not have provided a
statement because he would not have had the courage to come forward.
According to him, the police aways close ranks and defend themselves.

Mr. Joll was vigoroudy cross-examined by counsel for Mr. McGuigan
asto his credibility and about his motives for testifying at the Inquiry.

Mr. McGuigan testified before me that he was involved in lectures
given by the Crown attorneys in Peel Region to the police in that area. He
conceded that it was quite possible that he gave alecture to the police at 12
Division in 1986 or 1987 in the evening between 6:00 and 7:00. He was
accompanied by other Crown attorneys, but he did not recall who they were.
He does not recall the topic of his lecture. He did not know Mr. Joll. He
would agree with Mr. JolI’ s evidence that he would introduce everyone who
wasthere; it seemed reasonable to him that he would do so. He testified that,
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if he spoke about the role of the Crown attorneys (although he was surprised
that it was alleged that he did so) it would be sensible that he would convey
the message that they would do their best to help the police with their tasks.
He denied that he presented the attitude that Mr. Joll said he did at that
meeting. Mr. McGuigan testified that what Mr. Joll said about his lectureis
totally opposite to what he believes. He did not make the statements
attributed to him by Joll, nor did he use some of the language that Joll said he
did, although, not surprisingly, he does use the word “bullshit” on occasion.

Mr. Levy cdled 22 witnesses on behalf of Mr. McGuigan in relation
to the *Joll’ lecture. Some were Crown attorneys and others were police
officers. Almost dl of them had attended educationa sessions for police which
had been addressed by McGuigan. All swore that Mr. McGuigan had never
described therole of the Crown attorney in the manner told by Mr. Joll. Many
of them tegtified that, on the contrary, whenever Mr. McGuigan outlined the
role of the Crown attorney he described it as a dual role: on the one hand, the
Crown was a vigorous advocate for the prosecution; at the same time he or
shewasaminister of justice with a duty to the court and a further duty to be
fair to the defendant. Many testified to Mr. McGuigan's excellent reputation
in the police and justice communities for honesty and integrity.

For example, Paul Michael Taylor, the present Crown Attorney in Peel
Region, who had worked under Mr. McGuigan for 21 years, testified that he
had attended educational road shows on a number of occasions and had heard
Mr. McGuigan speak at them. He was aware of the words attributed to
McGuigan by Joll and swore that if McGuigan had spoken about the role of
the Crown in that manner he would have had difficulty continuing to work for
him. Mr. McGuigan dways spoke of the Crown’s specid role as a minister of
justice. He disagreed that McGuigan was known as a Crown attorney who
was pugnacious and unbending.

Leonard Favreau gave evidence on behaf of Mr. McGuigan. Heisa
detective sergeant with the Peel Regiona force and has been a police officer
since 1982. He had worked with Mr. Joll in the Y outh Bureau. Mr. Favreau
had his own notebook for April 24, 1986, and it noted that he had attended
the lecture at 12 Division, but there was no record of what had been
discussed. He conceded that McGuigan introduced the other Crown
attorneys, but he had no recollection as to what else he had spoken about. He
had no recollection of Mr. McGuigan saying what Joll said he did at the
lecture, but it would have shocked him if McGuigan had used the words
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attributed to him. He and Joll were friendly and they sociaized. In addition,
Joll and he confided in each other and Joll never talked to him about the
incident as he would have expected if it had occurred. It should be noted that
Mr. Joll admitted in cross-examination that he socialized with Favreau and,
although he did not specifically recall doing so, he might have discussed the
McGuigan lecture with him.

Favreau knew Joll to be an honest, reliable person who had shown no
hostility towards Mr. McGuigan; however, he was shocked by Joll's
testimony because, in his view, the incident involving McGuigan never
happened. He would have remembered if McGuigan had said anything
improper.

Caolyn Harrison is ateacher at Conestoga College. Prior to that she
had been a member of the Peel Regional force from 1990 to 1998. She had
attended sessions at 12 Divison given by Crown attorneys, but she no longer
had her notebook in which they might have been reflected. She recalled that
Mr. McGuigan spoke at such a lecture when she was in the Y outh Bureau.
Joll was in the same Bureau at the time. She never heard McGuigan speak the
words attributed to him by Joll. She would have been shocked if he had said
those things because she had a lot of respect for him. Joll never spoke to her
about the matter although they had worked and socialized together. She
agreed in cross-examination that Joll was at her wedding and that he was an
honest person whom she trusted when they worked together.

Another witness called on behdf of Mr. McGuigan in relation to Joll’s
evidence was Mark Saltmarsh, who has been an Assistant Crown Attorney in
Brampton since 1985 and who worked under McGuigan. He believed that he
attended an educational session at 12 Division in 1986. He had no specific
recollection of dates, but he recalled that Mr. McGuigan was present. He had
never heard McGuigan speak the words attributed to him by Joll. He had
heard McGuigan speak about the role of the Crown attorney; he said they
were to act as ministers of justice and conduct themselves with integrity.

Claude Gelbard has been with the Ped Regional forcefor 20 years. He
served on the Y outh Bureau with Joll until April 27,1986, when he left the
Bureau. He tedtified that a couple of days before he left the Bureau he
attended atraining session a 12 Divison. To the best of his memory he never
heard Mr. McGuigan express the comments attributed to him by Joll. If Mr.
M cGuigan had spoken those words he would have remembered and he would
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have lodged a complaint.

Brian O’ Marra was with the Peel Crown office from 1982 to March
1993, when he became the Crown Attorney for Halton Region. He testified
that he attended educationa programmes where M cGuigan had spoken to the
police. McGuigan’s comments, as repeated by Joll, are quite the opposite of
what McGuigan conveyed both inside and outside of the Crown's office.
McGuigan always spoke of the Crown’s special role as aminister of justice.
He swore that Mr. McGuigan’s reputation for honesty and integrity was
impeccable.

Findings

The evidence of the witnesses set out above is afair sampling of the
nature of the testimony given by the 22 witnesses called on behaf of
McGuigan in relation to the allegations made by Joll. The sentiments which
Mr. Joll has attributed to him about the role of the Crown in a crimina
prosecution would run contrary to the role that the Crown should assume, as
earlier articulated in this chapter.

If the words attributed to Mr. McGuigan had actually been expressed
by him, they would have been relevant to prove a propensity on his part to
seek convictions at any cost of the defendants in the cases he prosecuted and,
therefore, relevant to his conduct in the prosecution of Mr. Morin.

Mr. Joll’ s evidence was attacked on the basis that it was ill-motivated
and deliberately false. The cross-examination did not address the possibility
that Mr. Joll misconstrued a forceful (but appropriate) articulation of the
Crown’s role as advocate. Mr. Joll appeared to me to be an honest witness.
| do not find that histestimony at this Inquiry was ill-motivated or deliberately
fase. On the other hand, the police and Crown attorneys who gave evidence
on behalf of Mr. McGuigan on thisissue, including Mr. McGuigan himself,
also were credible. It is clear that Mr. McGuigan properly described the role
of Crown counsd on other occasions. On the totdity of the evidence, | do not
find that Mr. McGuigan described the role of Crown counse in an
inappropriate way.*®

“6 The character evidence tendered on behalf of Mr. McGuigan, Mr. Smith, Ms.
MacL ean, Ingpector Shephard and others was impressive and was considered by me, in the
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(vi) The Stay Motion
Overview

The ‘stay motion,” brought on behaf of Mr. Morin for an order
terminating the criminal proceedings against him, commenced on May 28,
1990. The main issuesincluded the dleged mideading disclosure and material
non-disclosure by Crown counsel of the first trial, aswell as police conduct.

Mr. Gover, Crown counsel on the motion, told the Inquiry that the
Crown'’s strategy on the stay motion was to

give the defence every opportunity to make out what it
was alleging, and then, at the end of the motion, to
point out that, for example, there had been few limits
placed on the examination of witnesses, that we didn’t
insist on relevance being shown prior to evidence
being led and that we didn't in any way thwart the
inquiry that the defence was embarking upon.

Brian Gover called as witnhesses Mr. Scott, Ms. MacL ean, Inspector
Shephard, Detective Fitzpatrick, Detective Nechay and Detective Bunce.
Wide |atitude was extended in the examination of other witnesses, recognizing
that they were adverse in interest to Mr. Pinkofsky’s client.

It was originally anticipated that this motion would take two to three
weeks; instead, it lasted eight months. Mr. Gover described the frustration
that mounted during the stay motion over the amount of time it was taking.

Disclosure I ssues

The current jurisprudence relating to disclosure is summarized by
Doherty JA. in R. v. Girimonte.*’ He stated, inter alia:

way described in Chapter | of this Report. Accordingly, though some of this evidence was
introduced in the context of Mr. Joll’s alegations, the character evidence had general
application.

47(1997), 121 C.C.C. (3d) 33 (Ont.C.A.).
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Full disclosure isfundamental to the right to make full
answer and defence. The Crown has both alegal and
ethical obligation to make that disclosure. While the
Crown’s obligation to make full disclosure is quite
properly stressed, defence counsel also has an
obligation to act “responsibly” in the course of the
disclosure process. R. v. Sinchcombe, supra, at p.12.

The Crown's disclosure obligation is firmly
established. The Crown must disclose to the defence al
information whether incul patory or excul patory under
its control, unless the information is clearly irrelevant
or subject to some privilege which justifies the refusal
to provide that information to the defence. Information
is relevant for the purposes of the Crown’s disclosure
obligation if there is a reasonable possibility that
withholding the information will impair the accused’ s
right to make full answer and defence. Full answer and
defence encompasses the right to meet the case
presented by the prosecution, advance a case for the
defence, and make informed decisions on procedural
and other matters which affect the conduct of the
defence: R. v. Sinchcombe, supra, at pp. 10-14; R. v.
Egger (1993), 82 C.C.C. (3d) 193 (S.C.C.) at 203-4
(S.C.C,; R v. Chaplin (1995), 96 C.C.C. (3d) 225 at
233-234 (S.C.C)).

The accused’s right to disclosure is a principle of
fundamental justice and a component of the
constitutional right to make full answer and defence.
Full and timely disclosure by the Crown enhances both
the fairness and reliability of the trial process. The
Crown’s failure to meet its disclosure obligations
resultsin a breach of an accessed’ s rights under s.7 of
the Charter and entitles the accessed to an
“appropriate and just” remedy under s. 24(1) of the
Charter: R. v. Carosella (1997), 112 C.C.C. (3d) 289
(S.C.C.) at 301-306.

The Crown’s obligation to disclose is triggered by a
request for disclosure from counsel for the accused.
Initial disclosure must occur sufficiently before the
accused is caled upon to elect or plead so asto permit
the accused to make an informed decision as to the
mode of the trial and appropriate plea. In a perfect
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world, initial disclosure would also be complete
disclosure. However, asis recognized in Stinchcombe,
supra, a p.14, the Crown will often be unable to make
complete disclosure at theinitia stage of the disclosure
process. There will also be rare cases in which the
Crown can properly delay disclosure until an
investigation is completed. If full disclosure cannot be
made when initial disclosure is provided, the Crown’s
obligation to disclose is an ongoing one and requires
that disclosure be made as it becomes available and be
completed as soon as is reasonably possible. In any
event, an accused will not be compelled to elect or
plead if the accused has not received sufficient
disclosure to allow the accused to make an informed
decision.

The disclosure process requires that the Crown make
the initial determination of what material is properly
subject to disclosure to the defence. In making that
determination, the Crown must exercise the utmost
good faith and be guided by the spirit and the letter of
Stinchcombe. The Crown’s determination is subject to
judicial review.

At the time of the stay motion, the rules governing disclosure were
rdatively uncertain. | am mindful of the fact that the exercise of prosecutorial
discretion relating to disclosure prior to the second trial occurred without the
benefit of the semina judgment of the Supreme Court of Canada in R. v.
Stinchcombe.®

Mr. Gover described how, at the outset of the stay motion, his
approach to disclosure differed from that of Ms. MacLean. According to Mr.
Gover, Ms. MacLean was initially concerned that the disclosure decisions
made by him could be seen to undermine the original disclosure decisions
made in 1985. The two prosecutors clashed on this issue from time to time.
It was his view that, at least for the first few months of the motion, Ms.
MacLean “identified closely with the police officers who were being accused
of various types of misconduct.” He noted that she had worked on the case
for most of her career up to that point, virtualy exclusively, with that police
force. Mr. Gover told the Inquiry:

%8 (1991), 68 C.C.C. (3d) 1 (S.C.C)).
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| was critical of Susan at the beginning of the motion.
And | think that if | were to put in a nutshell her
attitude, for example, toward disclosure, at the
beginning of the motion it was: ‘how is that relevant,
why should we disclose it? to, by the end of the
motion, ‘why shouldn't we disclose it, it may be
relevant.’

Mr. Gover said that both Mr. Scott and Mr. McGuigan “took afairly
hands off position” in relation to disclosure decisions made by Mr. Gover.

However, he recounted a schism between his position and that of the
police and of Ms. MacL ean which came to a head around July, 1990. He
said:

Sergeant Shephard did not trust me and said from time
to time that he felt the police should have their own
lawyer present in the court room on the abuse of
process motion.

Mr. Gover also recalled concerns expressed by both Shephard and
MacL ean over the practical aspects of the motion in terms of bringing police
officers down to London who would then have to wait for days to testify.

Inspector Shephard was asked whether he recalled heated
conversations with Mr. Gover about the manner in which the disclosure
motion was being conducted. He responded “ certainly not [about] the way
he was conducting the disclosure motion” but he did recall a heated discussion
with Mr. Gover about officers who were not under subpoena being called to
London -- only to wait for daysto testify, at considerable cost to and hardship
to the department. Inspector Shephard’s recollection was that if officers
cooperated and reviewed their notes with the defence, they were called that
day or the next. Otherwise, they were kept waiting for up to a week or
longer. At one point there were seventeen officersin London.

Mr. Gover expressed his view that the Durham Regiona officers,
particularly Detective Fitzpatrick and Inspector Shephard, did not understand
the scope of the abuse of process motion and “essentially treated me on a
need-to-know basis.” This was “overcome when the point was made that
clearly I had to know everything there was to know about some of these other
suspects in order to ensure that the Crown was properly represented”. In his
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view, the motives of the police in failing to disclose certain documents were
due to the fact that “they didn’'t appreciate their duties in relation to
disclosure. Mr. Gover said:

They hadn’t acquainted themselves with the work of
other teams within their own force, and other
investigators who had been working with the Y ork
Regional Police Force. ... Shephard and Fitzpatrick
had not taken proper steps to acquaint themselves with
other suspects.

Mr. Gover confirmed that at the time of the stay application he was
aware that disclosure had not been made, relating to:

° other suspects,

° the Janet and Ken Jessop will-says and prior
statements relating to timing;

° the laundromat test;
° suspicious sightings and suspicious cars,
° the Horwoods;

o the OPP report regarding the ‘partial fingerprint’ that
Michalowsky testified about at the first trial;

° additiona bones found by the Jessops,

° some favours done for the jailhouse informants,

° the problems associated with Michalowsky;

° the loss of evidence through the failure to investigate,
such as the Bell Telephone records concerning Janet

Jessop’ s vigit to their offices; and,

° the Pamela Watson interview concerning Ms. Jessop’s
visit to Household Finance.
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Inlight of these omissions, Mr. Gover said that he “regarded it as by
no means certain that the motion would not succeed.” | will discuss a few of
the above matters only.

Jessop Will-Says

John Scott was provided with a 3-page |legal-size document entitled
“Evidence of Kenneth Jessop,” prepared by Detective Fitzpatrick prior to the
firg trid, which became part of his Crown brief. The document contained very
detailed evidence relating to the timing of Ken and Janet Jessop's
whereabouts on October 3, 1984. This document was not provided to defence
counsel; instead, John Scott revised the will-say of Ken Jessop’s anticipated
evidence and provided the defence with a one-page edited version. In the
revision, he deleted the following portions of the evidence of Ken Jessop:

o “Mom bought me a wristwatch.” Mr. Scott cannot
recal why he removed this, but believesit was because
Ken Jessop said that he looked at his watch as he
arrived home and it was 4:10, while Janet Jessop said
that she looked at the clock, and it said 4:20.

o “I was only “in the dentist’s’ minutes. All he did was
a check-up.” Mr. Scott said that he removed this
because it was clearly an error when one considered
Dr. Taylor and Ms. Lowson’s evidence.

° “When we came in the house, | remember Mom
looking at the clock and saying it was 4:20.” Mr. Scott
stated that he removed the 4:20 notation in particular
because it was hisinformation that Ms. Jessop told the
officers that, when she looked at the clock she stated
that it was 4:10. Mr. Scott said that he removed the
position about looking at the clock because it was seen
as being “part of what | viewed as an error sentence.
It was not accurate.”

o “She [Janet Jessop| said she had time to have a coffee
and think about what she was going to say to the
lawyer, Mr. A. Kuracas when she called him at 4:45.”
Mr. Scott had difficulty recalling why he deleted this
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reference.

o “We mainly searched the fields. | stayed out until
midnight. Then | came in and went to bed. The police
were at our house all night. One of the officers came
up and woke me up around 2:00 am. and did the same
thing you're doing now.” Mr. Scott did not believe
that this was relevant evidence.

When asked about the deleted references to timing during the Inquiry,
Mr. Scott said that the material was removed because “it was unreliable.” In
his view, Ken Jessop’ s statements in this regard were not accurate. He had
met Ken Jessop once or twice and had spoken to him about issues in order to
determine whether to call him to give evidence at the first trial. He decided
not to call him and was concerned that the times put forward by Ken Jessop
werein conflict with one another. Mr. Scott does not believe that he reviewed
other notes or statements documenting the Jessop timing before vetting the
will-say, but maintained that he was aware of them from the information of
the investigating officers.

In retrospect, Mr. Scott told the Inquiry that it would have been better
to have dlowed the defence to view this evidence to enable them to come to
their own opinion asto the rdiability of Ken Jessop. He agreed with counsel’s
suggestion that he probably should have indicated, at |east in brackets, times
mentioned by Ken Jessop. He stated that in the post-Stinchcombe
environment all material would have been disclosed; however, at the time of
making these decisions, he believed that Ken Jessop was smply in error and
therefore vetted the will-say accordingly.

In the context of thisissue, Mr. Scott was aso questioned on the
propriety of calling awitness at trial whose credibility was suspect. He said:

| think as a Crown you've got to make some
conclusion, this is credible evidence because | think
that’s probably in Boucher or one of those older cases.
But, it just gets so confusing when you start making
these decisions yourself because — let’s assume for a
moment that there’ sa case I’m prosecuting and | make
this decision, if this isn't, in my view credible
evidence, | don't lead it.
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Later on it turns out it’s completely credible evidence
and the individual harms someone else in the interim
as a result of me not leading this evidence, they're
acquitted. And then we've got an Inquiry into that as
to what I’'m doing in not leading evidence that’s
available to me, but I’'ve made some decision that |
don't fed it is credible which somebody el se questions

|ater.

Mr. Scott knew that Janet Jessop was going to be awitness. He was
provided by the investigators with a legal-size document providing a detailed
summary of Mrs. Jessop's activities on the day that her daughter disappeared.
It included the following statement:

| picked Ken up, it was about 4:20 p.m. and we came
straight home. We got home at 4:35 p.m. The dog
was inside.

She dso, however, commented in the last paragraph of this document:

| had originally said I got home around 4:00 p.m., but
after talking to the investigating officer, | realised |
had made a mistake and the earliest time | could have
gotten homewas 4:35 p.m. | may have even — | may
have been even later, approximately 4:45 p.m.

Thiswill-say was not provided to the defence by Mr. Scott. Instead,
Mr. Scott advised defence counsel that Ms. Jessop’ s evidence was as Set out
in the preliminary inquiry.

In Ms. Jessop’s preliminary inquiry evidence, however, she testified
as follows relating to the time that she returned home:

What time did you arrive home from the dentist?
That | can’t remember.

Well, was it before 5 o’ clock?

Definitely.

Woas it before 4:30?

> o » O > O

Wil | honestly don’t know. | know by thetime |
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looked around for Christine and | had to make a call,
| made acup of coffee, looked around for her, | called,
made my call roughly quarter of five.

Q. In the area of your home - you don’t give what
timeyou arrived. Canyou at least give us an estimate?
Just give us a ballpark figure?

A. Well, | really don’'t know. | know what time |
made my phone call.

Q. And that was quarter of five?
A. Around there.
Q. You'd have been home how long at that point?

A. It wouldn't be any more than ten or fifteen
minutes.

. All right.

. At the most.

Um hmm.

Q
A
Q. Soyou arrived perhaps 4:30, 4:35?
A
Q. Isthat correct?

A

Could be, yes.

Mr. Scott told the Inquiry that he did not provide Ms. Jessop’s will-
say to the defence because:

A. 1 just had no confidence in the times as given in
those documents, nor any time but the time she told the
police, which was, ‘got home at 4:10." And | know
there are specific times there [in the documents] but |
think if you go through them you’ll see they don’t
work.

Q. Do you think, however, considering that timing
was an issue, then it would have been of valueto .... to
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defence counsel to see that the statements don’t work.
They could have utilized them because timing was of
crucia importance.

A. | don't, respectfully, think that Mrs. Jessop’s
timing was crucia at all in the proceedings. | think
the time that she announced she got home was
important, but you’re right, I’'m doing things from a
perspective.*

Findings

As Mr. Scott admitted, it would have been better had he not vetted the
will-says in the way he did. Certainly, the defence was entitled to know that
different times were given on different occasions by Ken and Janet Jessop, and
they could then have dealt with it in whatever manner they saw fit. That,
however, is not only today’s wisdom, but also today’s law. In 1985, the
Crown was obligated, as it is now, to disclose exculpatory evidence.
However, | understand Mr. Scott’s interpretation of his obligation at the time
and, whereas it congtituted an error in judgment, | accept his explanation and
find no deliberate attempt to circumvent his obligations. | should say that, in
so finding, | am mindful of the fact that Mr. Scott did not press Ms. Jessop to
confirm the 4:30 to 4:35 arrival time (when he led her evidence at the second
trial) and €elicited from her that she had earlier told the police 4:10 p.m. |
appreciate that Mr. Ruby’s approach to the timing issue might have been
different had he been aware of the full extent of the Jessops' prior statements,
but Mr. Scott’s approach at the first tria is relevant to the absence of any
mala fides.

The Laundromat Test

During the first trial, Janet Jessop testified that she used the Dutch
River Laundromat in Holland Landing. Guy Paul Morin testified that he, too,
regularly used this laundromat. Defence counsel suggested that a transfer of
fibres may have occurred through use of the same laundromat.

A textile expert, Herbert Pratt, called by the Crown, was cross-
examined by Mr. Ruby on the possibility that fibre transference may have

9 Mr. Scott's counse! fairly commented following this question that the timing in
thefirst trid was not the issue that it was in the second trial or became at this Commission.
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occurred by the use by the two households of the same laundromat. Mr. Pratt
said environmental contamination of this sort was possible, but it was
contingent on a number of assumptions. He did not enthusiastically endorse
this possibility because he believed that the item from which the pink animal
fibre originated would have been dry-cleaned. Another expert, Barry
Gaudette, a fibre examiner with the RCMP, was also called by Mr. Scott
during thefirst trial. He conceded in cross-examination that if both the Jessop
and Morin families laundered at a common laundry, it could be a possible
source of environmental contamination.

At Mr. Scott’s behest, a test was conducted by Constable Harry
Shephard of the Durham Regiond Police Identification Bureau during the first
trial. Mr. Scott told the Inquiry that he believed the proposition of fibre
transference was nonsense as no one would wash something with animal fibre
in alaundromat. The result of the test performed by Constable Shephard was
indeed an “obvious’ transfer of fibres from angora items washed in one load
of laundry to items washed in a second load of laundry. Mr. Scott did not
disclose the results of the laundromat test to defence counsel:

| thought it was completely irrelevant, completely of
my making that the evidence had been well-covered by
the experts in terms of the possibilities. | thought the
chances of these people doing laundry back-to-back
were nil, and that’ sthe issue that | went to the jury on,
is that — not that there couldn’t be this transfer from
thislaundromat item that everybody said you wouldn’t
wash anyway, but that the chances or the likelihood of
this happening were just not there.

During Mr. Scott’s closing address to the jury, he was less than clear
in his statement to the jury relating to the laundromat issue:

We will go back, because | told you | was going to go
back to the hairs and fibres, the mute witnesses. |
indicated to you initially when we started this case,
there wasn't a lot of possibility, alot of laundromats,
and so on.*

%0 Note that Mr. Scott had not earlier referred to the laundromat in this closing
statement.
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Mr. Justice Donnelly held that the laundromat test was pre-tria
preparation and not discoverable.

Findings

In my view, the laudromat test was discoverable and ought to have
been disclosed to the defence. Again, | see this as an error in judgment, rather
than a deliberate circumvention of Mr. Scott’s obligation to disclose.

Fingerprint Evidence

A partia fingerprint was apparently found on Christine Jessop’'s
recorder. On December 30, 1985, Detective Fitzpatrick and Inspector
Shephard delivered the recorder and the lifted partial fingerprint to Constable
Brian Darymple of the Ontario Provincid Police for further examination. Mr.
Scott drove to the OPP headquarters with them on that day. On January 3,
1986, Sergeant Chapman picked up the recorder, the print and Constable
Darymple's report, dated the same day, and gave them to Detective
Fitzpatrick. The report advised that the impression on the recorder was
“unsuitable for comparison.” Detective Fitzpatrick was“sure” that he told Mr.
Scott of the report.

Sergeant Michalowsky testified during the first trial that Mr. Morin
could not be excluded from having touched the recorder as the lifted print had
whorl patterns similar to those found on Mr. Morin's fingers. It was made
clear, however, that 27 to 30 percent of al prints have awhorl pattern. Mr.
Scott did not recdll receiving the report back from Officer Dalrymple, nor can
he remember if he saw the report during the trial process. He did not quarrel
with Detective Fitzpatrick’s evidence that he advised Mr. Scott of it. The
latter did not disclose this report or the fact that the OPP were considering the
meatter prior to Mr. Ruby’ s cross-examination of Sergeant Michalowsky. Mr.
Scott agreed that he probably should have done so. It was John Scott’s
position during the Inquiry that the OPP report came to the same conclusion
as Michaowsky — that there were insufficient points of similarity. Mr. Scott
said that, assuming he had this information, he did not see it as inconsistent
with Michaowsky’s position.

During thetria, Mr. Scott made submissions to Mr. Justice Craig that
Sergeant Michalowsky’s fingerprint findings from the recorder were
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admissible, and he filed the recorder as an exhibit. On January 13, 1986, Mr.
Justice Craig ruled that the evidence was admissible, but of limited probative
vaue. On that date, Sergeant Michalowsky’ s examination in-chief, including
his evidence about his fingerprint findings, was completed.

At the Inquiry, counsel for Mr. Morin put this to Mr. Scott:

Q. And | suggest to you, Mr. Scott, that you didn’'t
follow up on it [OPP analysis], and you didn’t disclose
its existence, because you saw it as damaging your
position in terms of trying to get Michalowsky’s
evidencein.

A. | disagree.

At the Inquiry, Sergeant Robinet was asked about the propriety of
providing evidence that afingerprint “could not be excluded” as coming from
aparticular individual:

Q: Have you ever heard of such evidence sir, in a
fingerprint context, Have you ever given evidence of
that nature, that a fingerprint cannot be excluded as
having come from someone, as opposed to a
fingerprint either did or did not come from someone?

Can't be excluded, that’ s the question. Have you ever
testified ---

A. No, I'msorry, | never use that terminology.

Q. Right. Soyou ve never stood up and said, sir, this
partial print that can’t be identified, has a particular
pattern in it, one of the fingers of a suspect has that
pattern as well, therefore, maybe it’s his print, but |
can't say whether itisoritisn’t. You've never given
evidence like that?

A. No.
Q. Did you know that Michaowsky was giving

evidence of that nature, sir, at thefirst trial? That he
was trying to actually present that as a proposition?
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A. | believe there was a whorl pattern on the
recorder, and | believe Mr. Morin had a whorl pattern
on one of hisdigits. It couldn't be identified to him,
whether he gave evidence of that nature, | don’t know.

Q. But he did. Would you have agreed to give
evidence of that nature, sir?

A. No.

Q. ... Asafingerprint examiner, are you a member of
an organization, sir?

A. Yes, gir.

Q. Whatisit?

A. ..ldentification of Fingerprint Examination.
Q. Okay. Isthat asociety, an association?

A. Yes, aso Michigan Ontario Identification
Association.

Q. Do you think either of those organizations, sir,
would gpprove of one of its members getting up on the
witness stand and giving the type of evidence that you
know Michalowsky gave at the first trial?

A. No, they wouldn't.

Subsequently, in 1991, the fingerprint on the recorder was analyzed
by the RCMP. In aletter dated January 14, 1991, Sergeant David Ashbaugh
advised the Crown attorneys that the fingerprint on the recorder was actually
two partia prints. He added:

One print appears to be awhorl pattern but only half of
the pattern areaisvisible. Thisfact can be misleading
as[certain other patterns] would appear similar if only
partialy disclosed. Therefore pattern type is not a
certainty.

The print was compared to the fingerprints of Betty Balsdon (Christine
Jessop’ s teacher), Sergeant Michalowsky, and Guy Paul Morin. The RCMP
was unable to identify or eliminate any of these people.
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Findings

Itislikely that Officer Fitzpatrick did provide the OPP report to John
Scott. However, | again do not find that any failure to disclose on Mr. Scott’s
part was a deliberate circumvention of his obligations.

Thefingerprint evidence dso raises a systemic issue. The introduction
of evidencethat a partial fingerprint could have come from Guy Paul Morin,
based upon limited smilarities, raises the same issues addressed in the context
of hair comparison evidence: does the probative value of such evidence, even
if viewed cumulatively, truly outweigh its prejudicia effect and justify its
reception in support of guilt. Although the subsequently acquired knowledge
that this partia fingerprint did not originate from Guy Paul Morin cannot
dictate the answer to this question (or to the hair comparison issue) the
dangers associated with this partia fingerprint evidence are surely highlighted
by that known fact.

| accept Constable Robinet’s evidence on thisissue. In my view, it is
a dangerous practice to admit such evidence. Its probative value is minimal
and its potentia for prgudice is substantid. In my view, my recommendations
respecting hair comparison evidence are equally applicable here.

Other Suspects

During the stay motion, an issue arose as to whether information
regarding other suspects should be released to defence counsel. At the first
trial, Mr. Scott had made no disclosure of such information. He testified:

A. That areaof suspects, | didn’'t have it in the brief.
| didn’t inquire about it, no inquiries were made about
it until Mr. Pinkofsky made inquiries about it, and then
material was provided.

Q. Sodidyou know anything about the other suspects
prior to the conclusion of the first trial, sir?

A. No.

Mr. Scott said that it was not his practice to canvass investigative files.
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In the Submissions on behalf of the Morinsto this Inquiry relating to
the disclosure of evidence of other suspects, it is stated:

Once again, Scott suggested in his evidence that it was
the defence who was at fault because they were aware
of apressrelease that referred to the FBI profile fitting
four or five suspects. This, again, misses the point. The
Crown had duties and expectations associated with its
office in 1985. Scott failed to fulfil them. He also
edited other suspect material out of the will says of
James Cull and Kim Warner. Scott himself should
have inquired about other suspects in response to
written defence demands for disclosure of all matters
pertaining to Morin’s innocence.

Similarly, the submissions of the Morins make mention of the non-
disclosure of suspicious car sightings to the defence prior to the first trial as
wdll as certain potentia witness statements, including the Horwoods (whose
evidence is discussed e sewhere in this Report).

During the Inquiry Mr. Gover discussed the “fierce debate” between
Inspector Shephard, Detective Fitzpatrick, Susan MacL ean and himself as to
whether information relating to a certain suspect should be disclosed. It was
Gover’s view that all the reports with respect to this suspect should be
disclosed, as he was familiar with the area where Christine Jessop lived and
was seen cleaning his van shortly after she disappeared. He had been in the
area of Sharon and Newmarket that day. The suspect himself disappeared
shortly after Chrigting's abduction. Ultimately, this information was provided
to Mr. Pinkofsky, dong with abanker’ sbox of supplementary reports created
by Detective Fitzpatrick and Inspector Shephard containing a substantial
amount of material pertaining to numerous other suspects.

Mr. Gover recalled meetings at which the disclosure of information
relating to other suspects was discussed. There was a concern raised by the
Crown attorneys that Mr. Pinkofsky might try to turn Mr. Morin’stria into
atrid of other suspects. Mr. Gover expressed his frustration in being treated
by investigators on “aneed to know basis.” In particular, he recalled

not knowing about other suspects in the detail that |
needed to know about them in order to respond to the
allegations that were being made by Mr. Pinkofsky.
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Findings

The *other suspect’ evidence raises two issues— one, disclosure, two,
the admissibility of evidence of other suspectsin acriminal trid. Thereisno
doubt that the police were resistant at times to the disclosure being provided
by Mr. Gover to the defence. This resulted, in part, from a fundamental
misunderstanding of the disclosure process.

| later recommend that a Committee, similarly constituted as the
Martin Committee, address a number of outstanding disclosure issues. One of
those issues should be the disclosure of other suspects and access to an ‘ open
box’ generdly. In amajor investigation, many tips and potential suspects are
reflected in the investigative files. The wholesale disclosure of each and every
name generated in the course of the investigation raises logistical and privacy
issues. For example, amgor investigation may yield alist of every person who
has ever been convicted of asexua offence who resides within a certain area
To what extent should these names, together with the investigation into their
possible involvement, be disclosed and in what form and with what
limitations? Of course, one or more of these names may, in turn, yield
evidence that the crime was committed by a person other than the accused.
There have been notorious miscarriages of justice where other suspects, later
shown to be the perpetrator, were known to the authorities and not disclosed.
Without reflecting upon the merits of an ongoing case, | am aware that this
issue is alleged to arise in the Milgaard case. The scope and means of
disclosure of other suspects, consistent with the right to make full answer and
defence and the need to ensure that the innocent are not convicted, is an
important issue, the resolution of which is beyond the scope of this Inquiry.

| have reviewed carefully the evidence bearing upon Mr. Scott’s
alleged violation of his disclosure obligations. | have also extensively reviewed
the submissions of counsel bearing upon this issue. The evidence as to what
he knew and when is less than clear to me. The extent to which officers
informed Mr. Scott of information or evidence available to them isless than
clear tome. In brief, | am not satisfied that Mr. Scott violated the disclosure
requirements which existed a the time and, in any event, | do not find that he
did so deliberately.

The admissibility of ‘other suspect’ evidence at the instance of the
defence raises an important systemic issue, which is addressed in my later
recommendations.
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Conclusion

| have addressed the issues arising out of the stay motion with great
brevity. As| indicated in Chapter I, the disclosure issues were of more limited
relevance to my mandate, given the disclosure which was effected prior to the
commencement of the second jury tridl wherein Guy Paul Morin was
wrongfully convicted. It ismy view that errors in judgment were made by Mr.
Scott in failing to disclose certain items to the defence. (1 pause to note that
Ms. MacL ean bore no responsibility for the disclosure decisions made prior
to, or at thefirst trial. Mr. Scott acknowledged that.) | explored severa of the
undisclosed items at the Inquiry because those items bore more directly on the
ultimate evidence tendered at the second trial. | accept Mr. Scott’s evidence
that he did not deliberately breach his disclosure obligations. Mr. Scott is fully
aware of the Crown’ s disclosure obligations at present. Though, with respect,
| do not agree with everything Mr. Justice Donndlly said in his ruling referable
to alleged non-disclosure and misleading disclosure (noting that he did not
have the benefit of the decision in Sinchcombe at the time of his origina
ruling.)>* | agree with him that any failings on Mr. Scott’s part were not
malevolent.

It would also appear that the police failed to adequately disclose
information to John Scott. Mr. Justice Donnelly found no misconduct on the
part of the policein this regard. For the reasons already given, the disclosure
issues played a small role at this Inquiry. As a question of priority, | did not
explore in any meaningful way the investigators responsbility for not
disclosing items to the Crown or to the defence and, accordingly, | do not
intend to make further findings in that regard.

G. Systemic Evidence and Recommendations

(i) Introduction

This part of the Report summarizes some of the systemic evidence

5L After Stinchcombe was decided, the issue was revisited with the trial judge who
declined to ater his decision.
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relating to the conduct of police investigations and criminal prosecutions, in
the context of the findings | have made and the issues | have identified. As|
noted in Chapters Il (Forensic Evidence) and 1ll (Jailhouse Informants),
certain issues also arise in connection with the conduct of appeals and the
jurisdiction of appellate courts, which | also address. This part of the Report
also summarizes the evidence heard in Phase V1 of the Inquiry bearing upon
the systemic causes of wrongful convictions identified, inter alia, in the
literature, by other inquiries, by participants in the administration of criminal
justice and by those who have themselves been wrongly convicted.

Much of the evidence of systemic witnesses is summarized in the
context of specific recommendations. More genera evidence is summarized
immediately below.

(ii) Systemic Causes of Wrongful Convictions

AIDWY C Systemic Panel

AIDWY C presented a multi-jurisdictiona panel on the causes of
wrongful convictions, which was to complement a study done on the same
topic for use at this Inquiry.

Professor Dianne Martin obtained her LL.B from Osgoode Hall Law
School at York University in Toronto and an LL.M. (with merit) from the
London School of Economicsin 1987. She is a member of the bar of Ontario
who practised crimina law for over 10 years before assuming her present
position as an Associate Professor of Law at Osgoode Hall. She was
insrumenta in coordinating the efforts of a number of personsin Canada, the
United Kingdom and the United States to gather cases of wrongful
convictions in those jurisdictions and to compile them into a study entitled
Wkrongful Convictions: An International Comparative Study. That study was
filed as Exhibit 235. David Kyle, abarrister who, until 1997, was Chief Crown
prosecutor for the Crown Prosecution Services in London, England, was a
witness caled by counsel for the Ontario Crown Attorneys Association. He
is presently amember of the Crimina Cases Review Commission in England,
which investigates potential miscarriages of justice for possible reference to
the Court of Appeal for reconsideration. He verified that the portion of
Professor Martin’s study that described certain miscarriages of justice in the
United Kingdom was accurate.
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Professor Martin testified that the key finding of the study was that
wrongful convictions occur throughout the Anglo-American world, with very
similar causesin each jurisdiction. Such convictions are not aberrations; there
isa pattern of systemic factors that tend to lead to unjust results. A key factor
in all casesisthe police investigation. This may consist of smple error or of
ddiberate police misconduct in influencing witnesses to alter their testimony.
In the latter cases, according to the study, the police involved justify it
because of their belief that the person charged is guilty of the crime and to
ensure a conviction. Such conduct has been described as “noble cause
corruption.”

From her research, she cited the principal factors leading to wrongful
convictions:

° The accused is charged with an heinous crime about which there is
intense community concern.

° Theaccused is seen as an unpopular person, an outcast, who may be
amember of aracial minority or may have a criminal record.

° The defence at trid is inadequate. Defence counsel may undertake an
inadequate investigation of the facts. It is important that the defence
be vigorous.

o The conviction rests primarily on suspect evidence: eyewitness
testimony, confesson evidence, jailhouse informant evidence,
unreliable or novel science, or consciousness of guilt evidence. In
cases where the crime charged is horrific, the scientists who testify
may lose objectivity and fudge their results.

According to Professor Martin, these are the paradigmatic factors seen
in such cases. | have concluded that some of these factors contributed to the
wrongful conviction of Mr. Morin.

Mr. James McCloskey is aformer officer in the United States Navy
and business executive. Subsequently, he received the degree of Master of
Divinity from Princeton Theologicd Seminary. He acted as a student chaplain
at Trenton State Prison and became involved in the cause of a prisoner who,
hefelt, had been wrongly convicted and who was ultimately freed. He isthe
founder of Centurion Ministries, a non-profit organization that undertakes the



