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INTRODUCTION

By way of Notice of Appeal dated August 23,2005, the Appellant,Ronald Patrick Thomson ("Mr.
Thomson"), appealed the June 23, 2005 decision of the Superintendent of Real Estate (the
"Superintendent") to the Financial Services Tribunal ("FST").

In this appeal (the "Appeal"), the facts presented at the hearingon June 15,2005 are not in dispute.
Nor has the Appellant appealed any findings of facts with the exceptiononly being Mr. Thomson's
submission that certain facts surrounding allegations of money laundering and the timing of Mr.
Thomson's application to become a nominee are disputed.

Mr. Thomson appealedthe length of the suspension orderedby the Superintendentand submitsthat
the suspensionis excessive especially in light of industry standardsand the amount of time that has
elapsed since the commission of the illegal acts in question.

THE SUPERINTENDENT'S DECISION

The Superintendent's decision is dated June 23, 2005. This follows the June 15th,2005 hearing
before the Superintendentwhere Mr. Thomson representedhimself and the Superintendentof Real
Estate's office was represented by its legal counsel, Mr. Richard Femyhough.

Although the facts and fmdings of fact will not be repeated in this FST Appeal Decision, certain
matters will be reiterated. Mr. Thomson was originally licensed as a real estate sales person in
January, 1993.He was a nominee from February, 1998to February26, 1999. As at the latter date,
Mr. Thomson, became an agent until September 3, 2000 when he again became a nominee. His
nominee status continued until April 28, 2004 when his license was suspended.

.Mr. Thomson was charged in 1999 with a number of criminal code and controlled drug and
substance offenses in relation to the importation of 12tons of cannabis resin into Canada. On April
13, 2004, the Honourable Judge RA. Amold found Mr. Thomson guilty of:

1. Conspiring to import 12 tons of cannabis resin into Canada;

2. Conspiring to traffic in 12 tons of cannabis resin;

3. Importing 12 tons of cannabis resin into Canada; and

4. Possessing 12 tons of cannabis resin.
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On May25,2004 Mr. Thomson was sentencedto 4 years imprisonment.Mr. Thomsonhas appealed
this convictionand the Crown has appealed seeking an increase in the sentenceimposed.The Court
has not yet dealt with their appeal.

On April 28, 2005, the Superintendent suspended the license of Mr. Thomson after having
determined that Mr. Thomson was not a suitable person to hold a real estate license. Mr. Thomson
appealedthe suspensionthat was imposed by the Superintendentto the FinancialServicesTribunal,
which Tribunal found that the Superintendent had reasonably concluded that the reputation and
status of licensees generally would be undermined by Mr. Thomson's conviction for the serious
drug-related offences,however, the said Tribunal found that the Superintendenthad erred when he
suspendedMr. Thomson's licence for an "unspecified period of time". The matter was sent backto
the Superintendentwith a number of directions.

Having reviewed the Superintendent's decision of June 23, 2005, it is readily apparent that the
Superintendentcomplied with the directions imposed upon him by the FinancialServicesTribunal.
The central focus became that of the appropriate length of suspension for Mr. Thomson. The
Superintendentreviewed the case decisions as well as the oral submissions of both Mr. Thomson
and the Superintendent of Real Estate's legal counsel. The Superintendent further considered a
number of factors in reaching his decision. Notably, the Superintendentreviewed both mitigating
and aggravatingfactors that were presented to him in the submissions as well as in the cases referred
to. The Superintendent gave consideration to the public confidence in the province's financial
services sector and in particular the real estate industry, the reputation and status oflicensees in real
estate business generally and the protection of consumers, which I take it refers specifically to the
protection of the public in this instance. Further, the Superintendent's decision alludes to a number
of observations of the Superintendent which were considered as material and of importance in
reaching his decision. In the end, the Superintendent's decision was as follows:

"Suspension Imposed

The confidence in the Financial Services Sector and the reputation of the many
thousands of honest, ethical, real estate licensees can only be preserved by not
allowing Thomson to be licensed until he has re-established his reputation and
suitability. In these circumstances,the public interest consideration had to be placed
above Thomson. As a result, I am imposinga suspension which is consistentwiththe
Licencee Practice Manual as follows:

. Thomson is noteligible for licensingunder the Real Estate ServicesAct until
five year after completion of his sentence, or five years from the date ofthe
original suspension, whichever is the longer period"
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DECISION

The thrust of the submissionsfiled onbehalf ofMr. Thomson andthe Superintendentfocusesonthe
length of the suspension imposed by the Superintendent.This in turn considers the requirementthat
every applicant for a license shall "among other things, be of 'good reputation' ..." (Real Estate
Regulation 4.01).

The Real Estate Council produces the "Licencee Practice Manual" (the"Manual") that specifically
deals with the question of "good reputation" and the effect of criminal convictions and other
proceedings on the "good reputation" requirement.

In particular, the following guidelines are set out in the Manual:

"C. "Good Reputation" - Guidelines

Regulation 4.01 statesthat every applicant for a licenseshall, among other things,be
of "good reputation". General business and personal reputation in addition to
criminal convictions and charges will be reviewed when considering an applicant's
"good reputation"...

Applications from individualswith criminal records will not be considered until the
following periods have passed following convictions:...

2. Indictable Offences

(a) Indictable offences unrelated to employment - e.g.,possessionof narcotics
fo the purposes of trafficking.

Applications from applicants will not be considered until at least one year
following completion of sentence, parole and/or probation. These would
include indictable offences for which the applicant received a sentence of
imprisonment, a fine, a suspended sentence and probation or a conditional
discharge and probation.

3. White-collar crime

The crimes in this category include theft from employer, theft oflarge sums
of money, serious fraud cases, embezzlement, criminal breach of trust,
forgery or any other business-related crimeor a conviction for a crimewhere
the individualwas in aposition oftrust. Applications from applicants will not
be considered until at least five years from the date of completion of
sentence, parole and/or probation. These would include both summary and
indictable offences for which the applicant receives a sentence of
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imprisonment, a fine, a suspended sentence and probation or conditional
discharge and probation.

Mr. Thomsonis of the view that only Part 2 "Indictableoffences"shouldapply in this case.Counsel
for the Superintendentis ofthe view that both Parts2 and 3,. "Indictableoffences"and"White-collar
crime", apply.Settlingthis issue is of significantconcernto Mr. Thomsonas it ishis view that if Part
2 only applies,then a guideline suspension of 1year followingthe completionof his sentencewould
be applicable.Onthe otherhand, if Part 3 is foundto be applicable,a guideline suspensionof 5years
from the date of completion of his sentence would be required.

Two matters for consideration emerge from this issue. First, in both Parts 2 and 3 the phrase "at
least" prefaces the length of the suspension.Neither guidelineperiod is intended to be the minimum
suspension period. Second, Part 3 crimes, namely "white-collarcrimes", appear to relate primarily
to crimes committed in the course of one's employment in business. Therefore, it must be
determined whether or not Mr. Thomson's activities related to the importation for purposesof sale
of illegaldrugsmayreasonablyfitwithin the definitionof "or anyotherbusiness-relatedcrime".The
question becomes does the phrase "business-related crime" mean a crime committed during the
course of a legitimatebusiness, or is it broad enough to include crimes committed in the course of
criminal business activities. Seeing no apparent restrictive languagein Part 3, I am ofthe view that
the phrase "or any other business-related crime" may reasonably be interpreted to include crimes
committed in eithera legitimatebusiness environmentor a criminalbusiness environment.Criminal
business activities in which Mr. Thomson participated involved numerous people, cross border
importation of a largequantityof goods, and without doubta co-ordinatedeffort that wouldcompare
favorably to a medium or large business organizationover a considerableperiod of time. The single
fact that it was an illegal business simply does not detract from the fact that it was still a "business
activity".

It is my view that both Part 2 and Part 3 of the Manual dealing with "indictable offences" and
"white-collar crime" situations have application in this case. Having made this determination,Mr.
Thomson's suspensionmay not be lifted until at least 5 years from the date of the completionof his
sentence, parole and/or probation. The decision ofthe Superintendent fits within this criteria.

Even if the white-collar crime categorywas not applicable in this case the suspension period set out
in the Manual for indictable offences prescribes a suspensionperiod of "at least I year" following
the completion of the sentence. Given the circumstances of the case under consideration by the
Superintendent, a suspension period that considerably exceeds the 1 year would be appropriate in
this case in any event.

The Superintendent's ruling was as follows:

"Thomson is not eligible for licensing under the Real Estate Services Act until fiveyear (sic)
after completion of his sentence, or five years from the date of the original suspension, whichever
is longer. "
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The Superintendentdoes not specify whether or not the ruling is pursuant to Part 2 or Part 3 of the
Manual as described above. His ruling applies to either or both said Parts.

The FST has considered the "standard of review" applicable in cases such as this. In particular,the
decision of the Financial Institutions Commission and Insurance Council of British Columbia v.
Branislav Novko (FST-05-008) outlined the standard of review of decisions of administrative
tribunals byway of appeal to the FST. At page 4 of that decision, consideration is given to the cases
of Dr. Qv. College of Physicians and Surgeons of British Columbia [2003] I F.C.R. 226, 2003
F.C.C. 19,and Re: Galaxy Sports Inc. (2004) BCCA 284, where it was determined thatthe standard
of review must be premised upon whether or not there were reasonable grounds for the
administrativebodyto reach its decision basedupon clear and cogent evidencepresentedbeforethat
body.

The decision goes on to read as follows:

"The FST does not reconsider the entirety of the evidence in the form of a "re-hearing";
rather, deference is given to the findings of facts and the assessment of credibilitymade by
the administrative body that actually experienced the hearing procedure, heard the
witness(es), saw the documentary evidence and, combined with their experience as the
administrative body created by the legislation in question, was in the best position to make
the findings of fact found in its decision. However, the FST must determine whether or not
the administrative body in question after consideringthe evidence and the documentation,
after making its assessments with respect to credibility and after making its findingsoffact,
could reasonablyhave reached the decisionthat it has made, all based upon clear and cogent
evidence presented to it".

In this Appeal the Superintendent considerednot onlythe evidencepresented at the hearing,but also
gave special consideration to numerous guidelines specifically directed by the Financial Services
Tribunal. The Superintendent's decision clearlyshowsthat allofthe evidence as well as the direction
of the Financial Services Tribunal were taken into account and were analyzed. Having reviewed all
of the submissions filed in this Appeal, the Record and the Superintendent's decision, I have
concluded that the Superintendent could reasonablyhave reached the decision that he made based
upon the clear and cogent evidence presented to and considered by him.

THE FST APPEAL DECISION

The FST assesses the following penalty on Appeal:

1. Mr. Thomson is not eligible for licensingunder the Real Estate Services Act until 5
years after completion of his sentence, or 5 years from the date of the original
suspension, whichever is longer.; and



 
  
 
 
 
 
 
 
 
 

CORRECTION: 
 
The FST has amended this decision to correct a typographical error. 
 
On page 1, the original decision was numbered FST 05-008. 
 
The amended decision is now numbered FST 05-011. 




