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Preface

This draft was prepared by Stratos Inc., with input from both the federal inter-departmental Corporate Social Responsibility (“CSR”) National Roundtable Steering Committee and the CSR National Roundtable Advisory Group. The objective of this report is to provide a summary of the discussions that took place during the Open Sessions and Issue Focus Sessions of the fourth National Roundtable on CSR and the Canadian Extractive Sector in Developing Countries, held in Montreal on November 14-16, 2006. The themes explored at this Roundtable were “Assistance to Companies” and “Resource Governance Capacity Building”. The views expressed here are those of the participants in each of these sessions and do not necessarily reflect the views of the Government of Canada, or of either the National Roundtable Steering Committee or the National Roundtable Advisory Group. 

Introduction

Background

In June 2005, the 38th Parliament’s Standing Committee on Foreign Affairs and International Trade (SCFAIT) issued its Report, Mining in Developing Countries and Corporate Social Responsibility, which called on the Government to “put in place a process involving relevant industry associations, non-governmental organizations and experts, which will lead to the strengthening of existing programs and policies in this area, and, where necessary, to the establishment of new ones.”

In response to this Parliamentary Report, the Government is hosting four National Roundtables on Corporate Social Responsibility (CSR) and the Canadian Extractive Sector in Developing Countries between June and November 2006, in Vancouver, Toronto, Calgary and Montreal.  On the basis of the SCFAIT Report, five themes were selected to guide the Roundtables process: CSR Standards and Best Practices; Incentives for Implementation; Assistance to Companies; CSR Monitoring and Dispute Resolution Mechanisms; and Resource Governance Capacity Building.

Mandate for the CSR Roundtables

It is the mandate of the government to generate a report back to Parliament that presents, through the engagement in the Roundtable process, “recommendations for government, NGOs, labour organizations, businesses and industry associations on ways to strengthen approaches to managing the external impacts of international business activities to benefit both businesses and the communities within which they work.”
 Each Roundtable provides an opportunity to gather input from the engaged public through Open Sessions and to foster an in-depth, policy-relevant discussion with invited participants in closed Issue Focus Sessions. This report captures the substance of the discussions that took place at the Montreal Roundtable.
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Meeting Summary – Part 1: Open Sessions

Open Sessions Objective

The objective of the Open Sessions was to provide an opportunity for interested individuals and organizations to provide their views to the Roundtable process. Written contributions submitted to the Montreal National Roundtable are available on the Roundtable Website: www.CSRExtractiveSectorRoundtables.ca. 

Open Sessions Summary

Fifty-five people spoke at three Open Sessions. The presentation by Dr. John Ruggie, the UN Secretary-General’s Special Representative for Business and Human Rights is provided in Annex 1. The list of Open Session speakers is provided in Annex 2. The perspectives provided by the public in their oral presentations are summarized here in thematic categories, presenting both the issues raised and the potential solutions identified by speakers.

Impacts on Communities

Many participants at the Open Sessions expressed a strong need for concrete action to ensure that environmental and international human rights standards are respected by Canadian extractive sector companies operating abroad. Examples of the environmental, social, and human rights impacts of Canadian extractive sector projects on communities were provided. These speakers argued that the same corporate social responsibility (“CSR”) principles under which companies currently operate in Canada should be applied to their overseas operations.

A few participants provided information on their assessment of the positive impacts, including social and economic benefits, of Canadian companies operating abroad. One speaker highlighted the perceived advantages of professionally managed Canadian mining operations in terms of worker health and environmental impacts, as compared to artisanal mining.

However, a majority of speakers underscored what they assessed were the negative impacts, or lack of positive impacts, of Canadian mining operations abroad. Points raised in this regard included:

· Alleged and substantiated claims of human rights abuses, severe environmental impacts, and non-compliance with host country laws and international norms.

· Failure of many projects abroad to provide net economic benefits for the host country communities. It was also mentioned that in some countries revenues are decreasing as mining activity increases and that revenues remaining in the country are often spent on infrastructure that supports the mining operation. One participant stressed that Canadian investments should improve and support mechanisms designed to guarantee the rights of people in host countries, and that this link between Canadian investments and affected communities is currently weak. It was stated that host countries should also be involved in the development of their own natural resources and benefit through means such as joint ventures.

· Interference of extractive projects with other economic activities of the host community including agriculture and eco-tourism, through their impacts on otherwise rich and productive ecosystems. Compensation for loss of livelihood becomes a human rights issue. 

· Economic impacts on the community from the loss of artisanal mining when a mine run by a Canadian company is established.

Existing Industry and Company Initiatives

Some presenters cited industry-led CSR initiatives that have gained support among companies and host communities. The Prospector and Developers Association of Canada's E3 Program was mentioned by one presenter as a CSR information tool used by a large number of Canadian companies. Examples of specific CSR measures taken by individual Canadian companies in areas such as community engagement and the provision of worker health benefits were also mentioned. One speaker suggested that the application of a certification program could provide an important lever for CSR standards, and cited the work done under the Mining Certification Evaluation Project (MCEP).

A few speakers noted that these best practices should be disseminated throughout the extractive sector, and that it is Canada’s responsibility to oversee the consistent application of best practices by Canadian companies. According to some speakers, such an approach could make Canadian companies “preferred partners” and establish positive reputational benefits that reduce risk and attract good partners.

Several presenters stressed that companies should be sensitive to community needs but should avoid becoming service providers or taking on state-like responsibilities.

Human Rights

Many speakers encouraged Canadian extractive sector companies to respect human rights, and act in accordance with Canada's international human rights obligations. 

Several examples of alleged human rights abuses and violations related to Canadian extractive sector projects, especially projects in conflict zones, were provided. Examples were also provided of Canadian extractive sector companies engaged in initiatives and practices that seek to protect the human rights of those affected by their projects. These initiatives included the adoption of the Voluntary Principles of Security and Human Rights, the development of protocols for engagement with the host country's military, and the use of internationally reputable security firms.

One speaker pointed to research showing that the gravest human rights abuses are often committed in the context of armed conflicts, and that there is strong evidence that the extractive sector is often implicated in these conflicts. According to this speaker, conflicts should not only be viewed as an external risk factor for companies; the extractive sector also needs to be viewed in terms of its potential role in conflict prevention, mitigation, and recovery.

Some speakers were particularly concerned about human rights abuses against indigenous people, suggesting that these communities are disproportionately affected by extractive sector projects.

A few speakers expressed the need for more acknowledgment of human rights abuses where they have occurred. Examples of companies not complying with the OECD Guidelines for Multinational Enterprises were provided. One of these speakers claimed that the Canadian National Contact Point (NCP) was ineffective in drawing attention to these situations and providing redress.

Some speakers indicated that host countries often lack the capacity or the willingness to protect human rights or uphold local laws in the context of extractive projects, especially if doing so would be perceived as opposing business and development. Many speakers called on the Canadian government to play a stronger role in protecting human rights and environmental obligations abroad, especially in areas where the existing legal and judicial frameworks are weak or corrupt. Specific suggestions in this regard included:

· Incorporating Canada’s international commitments on human rights and environment into a Canadian legal framework for extractive activity.

· Requiring Canadian extractive projects in developing countries to conduct mandatory human rights assessments, Peace and Conflict Impact Assessments, or human rights screens. Some speakers specifically recommended that these assessments be conducted for projects in conflict zones and for those receiving government support, while others suggested that the assessments be applied more broadly.

· Release of public warnings to Canadian companies on investing in conflict zones, similar to the travel advisories currently provided for Canadians travelling abroad.

· That the government officially join the Voluntary Principles on Security and Human Rights (VPs), actively encourage adherence to them by Canadian companies, and provide training and other support to facilitate their implementation. Some opposition was expressed to the use of or need for security forces to support Canadian extractive sector operations. Others recommended the adoption of protocols for engagement with the host country's military and the use of internationally reputable security firms.

· Promotion of the inclusion of human rights considerations in World Bank policies related to extractive sector development in developing countries. Another participant noted that Canada should use its position as a member of the board at the World Bank to ensure that policies do not undermine the host countries’ abilities to protect the rights of its people.

· Canadian leadership on international indigenous rights.

· That companies play a role in ensuring that certain standards are enforced in areas where local legislation and policies are lacking, and that both the Canadian government and Canadian companies should work with host countries to ensure that international obligations are followed.

· That Canada consider defining certain countries as “no-go” zones.

Legal Remedies

Many speakers recommended that the government enact legal mechanisms to allow for civil liability and criminal charges in Canadian courts against companies alleged to be complicit in human rights abuses and environmental violations abroad. The view was expressed that communities require stronger means to hold Canadian companies responsible under Canadian law, and that Canada currently has weak regulatory mechanisms for regulating companies operating abroad. 

One speaker commented that the government should not only define what constitutes good practice, but also determine what clearly constitutes illegal practice, and sanction those companies that go beyond legality. A few participants provided examples of communities desiring compensation for damages arising from extractive sector operations.

One presenter stated that the establishment of a strong prosecutorial policy concerning violations committed abroad could act as an effective incentive for companies and company executives to act responsibly. It was suggested that a permanent government institution, such as a minister responsible for CSR, is required to support such a policy.

Social and Environmental Impact Assessment

Some speakers recommended that more social analysis be conducted at the early stages of developing an extractive sector project, and that social scientists and planners be engaged for this purpose. According to these speakers, beyond evaluating the potential impacts of the projects, these assessments should also identify economic and social opportunities for the communities, and could also be a condition of membership in Canadian mining associations.

Some speakers stated that in cases where social and/or environmental impact assessments are conducted, there may be a real or perceived conflict of interest if the companies conduct these studies themselves. Furthermore, according to some speakers, involving a third party in the assessment could improve the credibility of the result.

Stakeholder Engagement and Capacity Building

Several speakers emphasized the need for early and transparent stakeholder engagement and participatory approaches. Accounts of exemplary and poor community engagement by Canadian companies were presented.  

Many presentations advanced the view that communities must have the right to determine their own models of development and be able to choose whether or not mining will occur on their land. These presenters stated that extractive sector companies must obtain free, prior and informed consent (FPIC) or a “social license to operate” from communities before initiating their  projects. A few speakers called on the government to make FPIC a condition for Canadian companies operating abroad, as well as to develop a mechanism to sanction the company if these conditions are not met.

It was noted that communities require information, expertise and resources to effectively engage in consultation and to conduct research and assessments to help them decide whether they want a project or not, and some speakers suggested that a fund, possibly derived from a tax on companies, be established for this purpose. One speaker also suggested that, notwithstanding existing cooperative efforts, Canadian civil society groups form partnerships with host country civil society groups to help them build their negotiation capacity. According to this speaker, communities need to be given sufficient time to participate in consultation and engagement exercises which are culturally appropriate, set realistic expectations, and are transparent about potential negative impacts.  

Voluntary vs. Mandatory CSR Standards

Many speakers supported mandatory and enforceable CSR standards for Canadian extractive sector companies to hold them accountable for their activities abroad. They argued that voluntary standards result in high rates of non-compliance and have been insufficient to protect communities. Several speakers also called on Canadian companies to apply the same environmental and social standards abroad that they apply in Canada.  

One speaker thought that the greatest driver behind the improvement of CSR performance was pressure from the investment community, and that this was demonstrated by the fact that some companies voluntarily adopt the International Finance Corporation’s (IFC) Performance Standards and the Voluntary Principles on Security and Human Rights. 

One speaker noted that special considerations may be required for companies operating in occupied territories, and stated that government, in consultation with industry and civil society organizations, should develop criteria that define a higher level of due diligence for companies operating in these areas.

Many speakers suggested that Canada invoke a Social Responsibility Act or other similar binding CSR legislation that would require companies to abide by a set of CSR standards. Other suggestions included:

· Support for stronger anti-corruption legislation;

· Establishment of a regulatory framework with a requirement for negotiation of agreements between mining companies and affected communities.

Reporting, Disclosure and Dispute Resolution

There was general support for improved transparency and credible reporting and disclosure of relevant information by extractive companies operating overseas.  

While some participants noted that Canada has some of the strictest requirements for corporate disclosure, many argued that there is room for more rigorous mandatory disclosure requirements from companies operating overseas in order to enhance accountability. Some of the suggestions provided by participants included:

· Corporate and government reporting of payment and receipt of taxes and royalties (e.g. via the Extractive Industries Transparency Initiative (“EITI”));

· Enhanced EITI reporting involving monthly or quarterly reporting and for more line items (e.g. payments to contractors such as security firms);

· Federally-mandated foreign practice disclosure requirements;

· Reporting through securities commissions and/or stock exchanges;

· Disclosure of actions by companies with respect to their community engagement;

· Mandatory reporting in accordance with the Global Reporting Initiative (“GRI”); and

· Public reporting of the results of environmental and social impact assessments and human rights impact assessments.

A few speakers indicated the need for better arbitration mechanisms (including the use of third party arbitrators or an extractive sector ombudsman) to resolve disputes between companies, NGOs, and communities, to investigate complaints, and to serve a general oversight function. Reference was also made to a strengthened role for the NCP and regular reporting on the complaints received about Canadian mining companies operating abroad. One speaker noted that the government should recognize and value the oversight and accountability role played by civil society organizations, and should view these groups as allies.

Relationships between NGOs, Unions, and Industry

A few speakers indicated the need for improved cooperation between non-governmental organizations (NGOs) and industry in the implementation of CSR programs and in effectively dealing with issues that may arise in host countries and communities. 

One speaker provided examples of NGOs disseminating false information and fomenting opposition, and suggested that NGOs need to be more accountable for their actions. It was suggested that the government of Canada promote the development of NGO accountability charters, and that these charters be subject to third party verification.

A few speakers described partnerships between Canadian NGOs, Canadian unions, and labour movements or communities where Canadian extractive companies are active. The special dangers faced by union organizers in the extractive industry in developing countries were raised. These speakers called on Canadian companies and the government to be respectful of union rights. The tripartite committees (industry, government, and unions) formed in Quebec to examine mining regulations were held up as a successful model of a collaborative approach for improving CSR in the industry.

One speaker suggested that unions representing Canadian mining companies could form alliances with unions in host countries where Canadian companies are operating and inform them of the rights and agreements upheld in the Canadian mining sector.

CSR Requirements for Pension Funds, Stock Markets, Institutions, and for Accessing Government Credit and Support

Some speakers emphasized the need for financial and market incentives, recognizing the impact of the initiatives implemented within banks and the markets, such as:

· the Equator Principles;

· the IFC Performance Standards; and

· the Socially Responsible Investment (SRI) Index on the Johannesburg exchange.

Specific recommendations for creating stronger financial and market incentives for improving CSR were provided, including:

· Mandatory CSR reporting, accompanied by a verification process, for extractive companies listed on Canadian stock exchanges;

· Withdrawal of stock market privileges for executives linked with human rights violations; and

· that the Canadian Institute of Chartered Accountants (CICA) be asked to establish the standards and methodologies for accounting for environmental and social risk, based on the GRI.

Several speakers also recommended the adoption of agreed-upon CSR standards as a condition for access to government credit, insurance and other support. Many of these speakers called on the government to withdraw all support, including support from Canadian Missions (embassies) for companies that have violated laws or undermined human rights in host countries.

Many speakers also raised the importance of transparency around CSR issues related to mutual and pension funds (e.g. the federally regulated Canada Pension Plan), and called for these funds to disclose their investment policies and screening processes and establish socially responsible investment criteria. One speaker noted that Canadians do not want to be complicit in human rights abuses or other unethical behaviour through the investment of public funds in companies involved in such activities. One speaker encouraged institutional and private investors to use GRI reporting information to guide their investment decisions.  

One speaker encouraged the government to clarify the principles that apply to corporations receiving support under the Canadian Investment Fund for Africa (CIFA), namely for those companies operating in conflict zones. 

Broader Issues of Sustainable Development and International Development

Several presenters stated that improving the CSR performance of Canadian extractive sector companies operating overseas must consider the broader context of global sustainable development and Canada's broader international policy. Comments in this regard included the following:

· The pursuit of non-renewable resources, especially for substances such as gold and silver, does not justify the social and environmental costs of extractive projects.  

· There needs to be a shift from mining development to capacity development.

· Industry also has a role in advancing the Millennium Development Goals (MDGs).

· There should be acknowledgment of Canada's support for the liberalization of laws and regulations (including mining acts) to promote foreign investment in developing countries, and its impact on the CSR of extractive companies operating in those countries.

· The potential implications of CSR initiatives arising from the Roundtables process on the Canadian economy are minor when compared to the issues faced by developing countries.

Leadership Role for Canadian Government and Other Support

Many speakers thought that Canada should take a leadership role in promoting CSR abroad. One speaker noted that Canadians have fought for improved CSR performance of companies operating in Canada, and should accept no less from Canadian companies operating overseas. 

Speakers identified the following actions that the government could take to affirm its leadership in CSR in Canada and abroad:

· Shift the focus of the Canadian Trade Commissioner Service from the promotion of foreign investment by Canadian companies to the promotion of sustainable development;

· Provide a toolkit for Canadian companies operating abroad that advises them of their human rights obligations, and improve incentives and remove disincentives to improving CSR performance;

· Build and endorse governance and technical capacity in developing countries, including encouraging collaboration between Canadian and host country institutions (e.g. educational/training seminars, ongoing institutional support), and providing support for these capacities to be properly used and directed once they have been developed; and

· Provide training and certification for companies working in conflict zones.

Meeting Summary – Part 2: Issue Focus Sessions

Issue Focus Session Objective

The Issue Focus Sessions were organized to enable in-depth discussion with invited participants, the Steering Committee and the Advisory Group on Theme 3: Assistance to Companies and Theme 5: Resource Governance Capacity Building. The objective of these sessions was to generate policy-relevant debate and to provide further input towards the development of a “menu of potentially actionable ideas.” These ideas should provide a technically-sound solution or approach to address a recognized CSR problem, be technically achievable within a reasonable timeframe and with a reasonable investment of resources, and finally, be acceptable to a broad range of stakeholders and policy actors. 

The list of invited participants is attached in Annex 3. It is important to note that the perspectives provided below represent points of discussion raised during the Issue Focus Sessions and do not reflect the views of all the Issue Focus Session participants.

Issue Focus Session Summary

The discussions on Assistance to Companies and Resource Governance Capacity Building included the following discussions:

· Tools assessment/needs assessment and roles and responsibilities for government and non-government organizations;

· Addressing challenges related to host country governance capacity, including governance in conflict zones; and

· Bilateral and international mechanisms to reinforce resource governance capacity, and roles and responsibilities.

Each break-out group was asked to respond to a set of questions designed to focus and frame the discussions on a particular topic. The group was also asked to comment on, modify, or add precision to the existing actionable ideas related to the group’s specific theme(s). Break-out group participants were also invited to provide general comments on the theme(s) and to suggest new actionable ideas.

This section of the report summarizes discussions on each of the themes. There will be ongoing analysis to assess the quality of each actionable idea, existing and new, in terms of its technical soundness, feasibility, and stakeholder acceptability. It should be noted that all of the actionable ideas represent possible courses of action and do not in any way reflect a list of agreed-upon actions.

ASSISTANCE TO COMPANIES

The discussion on assistance to companies focused primarily on actionable ideas pertaining to government and non-government tools to assist extractive companies working in developing countries to effectively develop, implement and monitor a CSR and best practices program.

GOVERNMENT TOOLS 

Participants discussed tools and capacities that could be developed to support a CSR framework. Two main ideas were addressed: the establishment of a government CSR Centre of Excellence, and the development of a set of risk assessment criteria requiring a higher level of due diligence for government support of proposed Canadian extractive sector projects in zones of weak governance or conflict.

Government CSR Centre of Excellence

There was broad support for the establishment of a government CSR Centre of Excellence that would serve as a resource especially for Canadian extractive sector companies who are operating, or who wish to operate, in developing countries. However, participants expressed a range of views on the structure of the Centre and its role within a larger CSR framework.

One participant stated that before providing companies with resources on improving CSR, the Government of Canada needs to communicate its position on CSR and make a clear normative statement on what its expectations are of Canadian companies operating abroad. Another participant suggested that this message could in fact be communicated through the Centre.

A few participants discussed how a company would engage the Centre for assistance or information and identified the following sequencing issues and other considerations:

· A company might be referred to the Centre by the Mission, based on an initial screen of the company's CSR plan and capacity in relation to the conditions of the country in which it wishes to operate. This would require additional CSR resources at the Mission level.

· Before engaging the Mission or the CSR Centre, companies would first need to do an assessment of their internal CSR capacity.

· In some cases, basic education and awareness promotion is required, as some companies have limited experience with CSR. It was suggested that the government work with industry associations to raise awareness of CSR as a first step.

Participants noted the wealth of CSR information currently available and suggested that the Centre could identify current and established CSR information, guidance, and best practice. One participant suggested that the CSR Centre could also assist in developing benchmarks for company CSR programs. A couple of participants suggested that the CSR Centre could have nodes in different departments as a way of linking information from across government. 

A few participants stated that CSR expertise resides primarily in the private sector and suggested that the government set up the CSR Centre as a clearinghouse for CSR information, possibly in the form of a web resource to maximize accessibility. These participants emphasized that the CSR Centre should be easy to use for all companies, including junior companies, and provide links to authoritative sources of information and guidance for all levels of experience and expertise.

Finally, while agreeing that the CSR Centre could include web-based tools, some participants emphasized that the CSR Centre must also build and maintain CSR knowledge among government personnel.

Risk Assessment Criteria for Enhanced Due Diligence

Participants discussed options for a list of risk assessment criteria, or conditions, that would define a higher level of due diligence for providing government support. The conditions included, but were not limited to: presence of armed conflict, project area located in disputed territory or area of unresolved issues involving indigenous peoples, and low ratings on the international corruption index or with regard to governance indicators. One participant requested that human rights impact assessments be included as a potential due diligence requirement for projects flagged as higher risk based on an initial set of criteria. Others stated that human rights impact assessments need to be more fully developed before being included in the government’s due diligence.

A few participants emphasized the need for a single overarching list of conditions that would be applicable to all forms of government support, including Mission support and financial support. Some participants were less in favour of a single set of risk assessment criteria and expressed the need for separate statements for different types of support (e.g. financial versus Missions support), including clear definitions of each type of support. It was noted that Mission support is often provided with very little notice, which poses a challenge for due diligence. Participants agreed that the final list of criteria would be developed by the government in conjunction with academic experts and interested civil society organizations. A few participants suggested that industry also be involved in developing the list of criteria.

A few participants voiced the concern that overly restrictive due diligence conditions could significantly discourage foreign direct investment, which could reduce Canada’s ability to influence positive change in the extractive sector abroad. These participants emphasized that conditions for government support must encourage responsible investment and not discourage investment altogether.

A few participants saw value in the Missions conducting more due diligence of their own in terms of improving economic intelligence with regard to the conditions in host countries and encouraging an exchange of information between the government, companies, and affected communities. It was also noted that, for this to occur, companies must continue to conduct their own risk analyses. One participant suggested that risk assessment criteria could be integrated into National Instrument 43-101, as provincial securities regulators currently do not include environmental and human rights performance in their definition of materiality. Participants recognized the differences in the objectives and approaches of risk assessments conducted by the government and those conducted by companies.

Finally, a couple of participants cautioned against having risk assessment criteria that simply rank countries, and emphasized the need for project and company-specific considerations so as not to preclude a responsible company from operating in a weak governance zone. One participant indicated that a risk assessment conducted by Canada that “judges” other governments could have legal implications.

NON-GOVERNMENT TOOLS 

Support for Existing Tools

It was noted that a number of tools already exist to assist the extractive sector in improving CSR performance (e.g. the Mining Association of Canada’s Towards Sustainable Mining (TSM) Initiative, the Australian Minerals Industry Framework for Sustainable Development (“Enduring Value”)). A concerted effort is needed within the extractive industry and civil society to ”develop up” the tools that show promise, and assure that they become internationally adopted and used, as well as to advance the development of new tools via other initiatives that are currently showing promise (e.g. Initiative for Responsible Mining Assurance (IRMA), Association for Responsible Mining (ARM), Diamond Development Initiative (DDI)). It was suggested that participation from the extractive industry and civil society enhances the likelihood that these initiatives and tools will be robust and will garner broad stakeholder support. Some participants remarked that government support for these initiatives should also be encouraged. Furthermore, some participants indicated that the government’s direct involvement in these initiatives, where appropriate and as requested, should be considered.

One participant noted that specific tools produced in developed countries may actually be of little or limited use in developing countries where conditions differ dramatically, and that the OECD is currently evaluating which tools are most applicable from the perspective of developing countries. There was broad agreement that attention needs to be given to the applicability of tools across cultural contexts, and that ideally they should be designed to be adaptable and flexible.

Local Multi-Stakeholder Dialogue

Participants noted that a local multi-stakeholder dialogue can serve as an opportunity to collect ideas and opinions, foster understanding and trust among the full range of stakeholders involved, and allow for the development of common objectives and solutions. One participant provided an example of a multi-stakeholder dialogue approach taken in Peru that resulted in a substantive agreement to address social and environmental problems related to a specific mining operation. Another participant noted that Canada’s Whitehorse Mining Initiative followed a similar dialogue model. It was suggested that a multi-stakeholder dialogue could be used as a tool in a wide range of circumstances (e.g. when recommended by an ombudsperson to facilitate resolution of issues; as technical assistance provided to communities to set up their own roundtables, etc.).  

Industry Association Tools and Capacity Building

There was some discussion around the role of industry associations in developing and distributing information and education to support the reporting of CSR practices by Canadian companies, to facilitate information-sharing and best practices, and to develop guidance, tools and support to encourage capacity building for companies in the area of human rights. Specific mention was made of a number of existing initiatives, such as the Mining Association of Canada’s Towards Sustainable Mining (TSM) Initiative, the Prospectors and Developers Association of Canada’s E3 Program, and the recently released Mining Information Kit for Aboriginal Communities, which is the product of a partnership between Natural Resources Canada, Indian and Northern Affairs Canada, the Prospectors and Developers Association of Canada, The Mining Association of Canada, and the Canadian Aboriginal Minerals Association.

However, participants noted that questions remain as to how these initiatives can be applied within the international context, and whether Canadian associations have the capacity to extend their reach to their members’ international operations. It was suggested that Canadian industry associations enhance their internal technical capacity to promote and extend good CSR practice among their membership, especially with regard to international operations. Means discussed by participants included cultural sensitivity training for company executives working overseas; hiring or seconding dedicated CSR experts; and promoting joint workshops with NGOs. There was some interest but also some concern raised with respect to internships or exchanges between NGOs and companies. There was broad support for establishing a dedicated body within industry associations to support overseas operations.  

One participant noted that given the huge diversity of jurisdictions and circumstances, it might be unrealistic to expect Canadian industry associations to possess the full range of CSR expertise at a central level. This participant was of the opinion that national industry association initiatives within host countries would allow for more specific expertise and applicability – for example, mining associations in Peru and Chile have adopted and are promoting their own ethical code of conduct. Another participant suggested that there might be opportunities to work directly with host country industry associations, and that the Canadian Government and industry associations could play a role in strengthening the capacity of these organizations to deal with issues in their own jurisdictions.

NGO Capacity Building

Some participants raised the idea of technical capacity building for local level NGOs along the same lines as technical capacity building for industry associations. It was suggested that government should provide assistance and support to increase the capacity of NGOs to provide technical assistance to local communities and, where relevant, industry. Such assistance might include training for human rights impact assessments, building advocacy and negotiation skills, and third party verification. NGO and industry interchanges were also put forward as one way of improving capacity for both parties. 
Promoting CSR through Securities Commissions and Stock Exchanges

The breakout group discussed the potential for promoting CSR through the education and outreach campaigns of the various securities commissions and stock exchanges that list Canadian extractive companies operating abroad. Canadian stock exchanges attract many junior exploration companies that would benefit from increased support for CSR and relevant Canadian policies early on in order to avoid potential conflicts.    

New Actionable Ideas

Two new actionable ideas were suggested:

· Support for International Initiatives: Government should follow the development of multi-stakeholder initiatives such as the Initiative for Responsible Mining Assurance (IRMA) and the Association for Responsible Mining (ARM), with a view to playing an active role and providing support for these initiatives when appropriate.

· Capacity Building of NGOs: Government should provide assistance and support to increase the capacity of local and Canadian NGOs to provide technical assistance to local communities and, where relevant, industry. Such assistance might include training for human rights impact assessments, building advocacy and negotiation skills, and third party verification.
RESOURCE GOVERNANCE CAPACITY BUILDING

The discussion on resource governance capacity building focused primarily on actionable ideas concerning a range of issues related to actions undertaken from a bilateral or country-by country approach, and actions pursued in the context of international mechanisms.

BILATERAL MECHANISMS

Participants agreed that governance challenges in developing countries had a negative impact on CSR in the extractive sector. Therefore, there was broad support for the Government of Canada initiating or supporting innovative programmes and projects that would help reinforce the local institutional and regulatory capacity in the area of extractive resource governance and sustainable development, as well as strengthening civil society in these countries.

Several participants indicated that Canada is well placed to provide this type of support because of its experience and reputation in international development, and because of its experience with domestic extractive sector projects, especially in terms of models and best practices for environmental management and relationships with Aboriginal peoples.

One participant argued that governance weakness in developing countries has been shaped in part by the historical relationships of those countries to Europe and North America, and that structural inequities and governance weakness are exacerbated by provisions in existing trade and aid agreements that favour industries from developed countries. According to this participant, Canada’s bilateral role with respect to the extractive sector has often been focussed on providing a more favourable regulatory and fiscal environment for Canadian extractive companies abroad, for example through creating or revising mining acts in developing countries. The participant stated that this has weakened the ability of those countries to hold Canadian companies to account, to protect local communities from negative impacts, or to benefit the state sufficiently from the extracted wealth. Thus, it was argued that it is of great importance to screen the goals and outcomes of Canadian bilateral activities to determine whether they in fact lead to greater host country capacity to hold Canadian companies to account for their actions.

A few participants emphasized that programs must respect local conditions and cultures, and that this may pose challenges in the application of Canadian methodologies abroad. It was also suggested that priority be given to projects and programs that can be undertaken on a regional basis and through regional institutions. One participant warned that the effectiveness of capacity building initiatives in one area of government is sometimes limited due to jurisdictional battles between ministries over the mining sector.

It was noted that most countries have environmental assessment legislation, which often includes provisions for public participation. Some participants were of the view that successful implementation of environmental assessment legislation is often an indication of good governance. Therefore, one participant suggested that the implementation of environmental assessment in developing countries be examined and that existing environmental assessment legislation be used as the foundation for broader governance improvements in the mining sector.

Canada's Current International Development Programs and the Extractive Sector

To inform discussions on governance initiatives to improve CSR with respect to extractive sector companies operating in developing countries, participants requested more information on the government’s current international development activities, especially those of the Canadian International Development Agency (CIDA). Brief overview presentations were provided on the extractive sector-related activities of CIDA, Natural Resources Canada (NRCan), and the Canada Investment Fund for Africa (CIFA).

CIDA

· Generally CIDA has not had a major presence in the mining sector, as host countries have not identified it as a priority area for assistance, and because of the potential development risks associated with this sector.

· Programs related to mining, oil or gas include environmental, social, and governance capacity building. These have occurred in Africa and the Americas.

· One participant stated that there is a need to create synergies within the host country between the mining and development ministries of host country governments.

· One participant noted that there may be new opportunities for CIDA's work to have linkages with the extractive sector as Canadian activities may target a wider range of countries in the future, including middle income countries where the Canadian extractive sector is active. In the recent past, CIDA's bilateral development efforts sought to concentrate in 25 key low-income countries. 

NRCan

· NRCan is involved in building government capacity in other countries through assistance with the implementation of host country mining policies and environmental legislation. In this work, NRCan has an overarching goal of promoting sustainable development.

· NRCan also has a role in supporting environmental assessment processes for northern development projects and working with Aboriginal peoples to build their capacity in engaging the extractive industry.

· One participant stated that while NRCan's environmental assessment-related work is mainly domestic, the department may be willing to extend this support abroad.

CIFA

· The Canada Investment Fund for Africa (CIFA) is a fund dedicated to making private equity investments in businesses throughout Africa. The objective of the Fund is to spur economic growth by providing equity capital for commercially successful private sector businesses, corresponding with the priorities of the G8 Africa Action Plan.

· CIFA was specifically created in response to the New Partnership for Africa's Development (NEPAD).

· Approximately 25% of CIFA funding goes to extractive sector projects.

· CIFA has a set of investment guidelines and practices that address issues such as environment and health and safety, and which reference World Bank standards and the OECD Guidelines for Multinational Enterprises.

· CIFA funding is not considered official development assistance.

· There is currently a requirement to report to Parliament on an annual basis. The type of information reported is limited by confidentiality requirements. It was suggested that CIFA fund managers are open to stronger reporting on CSR.

Participants expressed support for requiring more transparency on the standards used by CIFA to screen investments and for enhanced reporting from CIFA. It was also stated that the standards used by CIFA should be consistent with any potential CSR framework that emerges as an outcome of the Roundtable process.

There was general agreement on the need for coherence in Canada's development programs as they relate to the extractive sector and the need to raise awareness of these programs within Canadian civil society and industry. A few participants requested that there be a more thorough examination of the Canadian government's entire range of development programming related to the extractive sector, and a clear articulation of whether these initiatives are aimed primarily at facilitating investment or supporting better governance and regulation of extractive companies.

One participant stated that CIDA needs to adjust its strategies to respond to the challenges caused by the recent increase in mining activity in developing countries. This participant warned that growth in mining development could undo progress that was made on certain development issues, and stressed the need for concrete action in improving governance and other capacities given the growing interest in the resources of developing countries, especially among companies from China.

Another participant indicated that Canada no longer sets development cooperation priorities for developing countries, and that extractive issues need to be addressed in national development strategies before donors will identify it as a priority programming area.

Land Issues

A few participants indicated that the Canadian government and Aboriginal peoples in Canada are well placed to support capacity building on land issues in developing countries due to their experience in negotiating land claims and agreements with the extractive sector. It was suggested that lessons-learned and best practices could be drawn from Canadian agreements, such as the land claim agreement with the Cree in Northern Quebec, and used to provide assistance in the resolution of land issues around extractive sector projects abroad.

One participant stated that Canada's experience and expertise with impact and benefit agreements (IBAs) is also worth sharing, as land issues in developing countries often do not involve land claims. However, another participant argued that the government should not encourage the negotiation of IBAs until affected populations’ land rights are effectively recognized and protected. This participant argued that in order for negotiation processes and any resulting agreements to have credibility, all participants require clarity and security regarding their rights and obligations at the onset of the negotiation process.

Training for Enhanced Governance

Participants supported the idea of providing training to government workers, especially regulators, and community members involved in supporting communities that are dealing with extractive sector projects in developing countries. The merits of both on-site training and training in Canada were discussed.

Participants saw many opportunities for drawing on successful training approaches used by CIDA and Canadian civil society groups. A few participants suggested that the experiences of Aboriginal peoples in Canada with extractive sector projects could offer unique opportunities for in-Canada training for indigenous peoples from developing countries.

Participants also identified the following concerns and issues with respect to training:

· Privileged individuals from host countries may self-select for in-Canada training opportunities.

· Training courses should set modest goals to ensure that measurable results are achieved. There is also a need to monitor the success of training programs.

· Training programs need to be strategic and based on a long-term vision by, for example, training trainers in host countries.

· A variety of actors in the host countries (civil society, media) should be involved so that the broader society becomes a guardian of the project. 

· Training should also address private sector governance, as local companies are often involved in partnerships with foreign extractive sector companies.

One participant emphasized that the training of regulators must also be viewed in terms of the larger legal framework required for effective regulation, including the establishment of adequate laws and regulations, and mechanisms for enforcement. Other participants added that the legitimacy and effectiveness of the mining code or regulation in the country is also a fundamental consideration before building capacity to support the implementation. Another participant noted that for some countries, such as Ghana, the reform of mining regulations was driven by other countries, including Canada. It was suggested that in these cases, Canada should provide pre-emptive assistance to support environmental management systems in those countries.

Participants suggested that development agencies need to consider the sustainability of the technical assistance and training they provide. It was argued by some that training key government officials in host countries can improve governance capacity, but that weaker governments will not be able to pay these individuals for their training or for the additional services they are able to provide as a result of this training. It was proposed that salary supplements, while controversial, can be critical for a brief period in order to get the host government to a sustainable financial base where these individuals can be properly compensated, and that this approach could help to make training more durable.

Revenue Sharing

There was broad support for the idea of revenue sharing, but participants had mixed views on whether the Canadian government should become actively involved in promoting it for extractive projects in developing countries. In terms of feasibility, some participants indicated that the Canadian government does not have a clear policy of supporting revenue sharing for domestic extractive sector projects.

Another participant cautioned that revenue sharing depends not only on developing an arrangement and collecting the revenue, but also on having a professional public service capable of managing and spending the money to benefit the community. This participant emphasized that local-level capacity building to strengthen public management may be required before revenue-sharing schemes can be implemented effectively.

One participant argued that the Government of Canada has no business in revenue sharing in host countries, and reminded participants that one of the principles of the Extractive Industries Transparency Initiative is that governance of wealth is the domain of the host country.

Participants offered other suggestions and comments including:

· The International Council on Mining & Metals (ICMM) conducted a study that provides useful information on revenue sharing.

· Canada could promote equitable sharing of revenues through its influence on World Bank Group (WBG) and International Monetary Fund (IMF) policy.

· There are many good models of revenue sharing, including agreements reached with communities in Northern Quebec and the Northern Territory of Australia.

Small-Scale (Artisanal) Mining 

Participants recognized both the economic significance and the record of poor environmental, health and safety practices of small-scale mining. A few participants suggested that the Government of Canada should support initiatives that promote responsible practices in small-scale mining, including the Association for Responsible Mining (ARM), the Initiative for Responsible Mining Assurance (IRMA), and the Diamonds for Development Initiative (DDI).

Development Partnerships

There was some discussion of the government supporting multi-stakeholder development partnerships that would enable companies to make a more effective contribution to poverty reduction through dialogue, collaboration and development programs in partnership with local communities, governments and stakeholders in developing countries. For example, several extractive companies operating in Africa are already active in community health (e.g. HIV/AIDS). A few participants also identified impacts on agriculture and migration from agricultural areas to mining areas as important issues that could be addressed by these partnerships.

One participant stressed the need to carefully define roles and to provide best practice models for such partnerships.

Several participants were opposed to encouraging private sector involvement in essential services such as health, and even suggested that such initiatives reinforce a paternalistic relationship between developed and developing countries and erode host countries’ capacity to provide these services. A few participants were uncomfortable with the idea of CIDA entering into partnerships, or facilitating partnerships, with private companies.

However, others argued that industry is already contributing to development programs, particularly in remote regions, and that there may be a disconnect on the ground between the assistance provided by extractive companies and the official development assistance provided by public agencies. It was noted that there may be a role for Canada to play in improving coherence in private and public aid efforts, and in helping companies enter into effective partnership arrangements involving local stakeholders, including host governments, which build capacity of public providers to deliver social services.

Civil Society Capacity Building

Some participants expressed support for expanding the capacity of local civil society organizations to effectively participate in processes related to responsible mine development and CSR monitoring through comparative benchmarking and process-mapping exchanges between Canadian practitioners and their counterparts in host countries.

One participant indicated that CSR monitoring needs to distinguish between social impacts and cultural impacts where protection of cultural diversity is considered an objective.

New Actionable Ideas

Three new actionable ideas were suggested:

· Federal government departments should provide greater transparency and details on their activities/programs concerning the Canadian extractive sector overseas. 

· Federal government departments should conduct and report out on internal evaluations to determine how public money is spent in terms of supporting investment by Canadian extractive sector companies and/or supporting better governance and capacity to regulate those companies.

· Canada should ensure that the trade and aid agreements it is party to protect a host country's ability to hold Canadian companies to account for human rights and environmental violations.

INTERNATIONAL MECHANISMS

Definition of Governance

There was some preliminary discussion on defining governance. One participant noted that governance refers to transparency, accountability, and general effectiveness in organizational systems and that this term should be applied not only to the government context but also the corporate and NGO contexts.

Role of Non-State Actors in Reinforcing Resource Governance Capacity

Participants noted that non-state actors can play an important role in reinforcing resource governance capacity. One participant discussed the fact that, in Africa, there are a number of credible organizations that are actively promoting environmental management and assessment. For example, the Southern African Institute for Environmental Assessment (SAIEA) is a non-profit environmental trust whose mission is to support sustainable development in Southern Africa through the promotion of the effective and efficient use of environmental assessment as a planning tool. SAIEA provides strategic support to the Southern African Development Community (SADC), governments, local authorities, development agencies, NGOs and private sector clients to incorporate environmental assessment as an integral part of their planning (www.saiea.com). However, this participant noted that credible organizations such as SAIEA lack human resources and are under-funded, and the private and public sector may have a role in enhancing the existing capacity of these organizations. One participant noted that while tools provided by these organizations give good initial guidance on how to move forward and that Canada could support the capacity of these organizations, the tools they provide may still be insufficient.

NGO Governance and Transparency

One participant suggested that the Government of Canada encourage the NGO community to improve its internal culture of governance and accountability. It was noted that an initiative by major NGOs is currently underway to put in place accountability standards for civil society organizations, and the Canadian Council for International Cooperation (CCIC) has a code of ethics for its members that includes approaches to governance as well as partnerships, organizational integrity, finances, communications to the public, and management practices and human resources. While recognizing that transparency is a principle that NGOs must embrace in their operations, it was noted that the NGO Charter is a highly controversial undertaking, and that the NGO community is divided on its utility.  

Regional Fora and the International Financial Institutions

Many participants thought it was necessary to draw a distinction between CSR promotion activities undertaken through regional political fora (e.g. the Intergovernmental Forum on Mining, Minerals, Metals and Sustainable Development; the Mines Ministries of the Americas (CAMMA), the African Mining Partnership (AMP); APEC; OECD) and the CSR responsibilities of the international financial institutions (i.e. World Bank, IMF and the regional development banks). It was also noted that it is important to address both those organizations that have human rights mechanisms and those that lack such instruments. Some participants argued that Canada should take a leadership role in strongly encouraging international organizations to “mainstream” human rights in their work, and to ensure that, where they exist, guidelines evolve and are applied in an appropriate manner to advance a rights-based approach to governance. A few participants suggested that Canada could also help to bolster internal capacity in existing organizations (e.g. provide targeted funding to the Office of the High Commissioner of Human Rights).  

There was some discussion on the implementation of governance indicators at the World Bank. In its response to the Extractive Industries Review, World Bank management committed to establishing governance indicators, including extractive industry-specific governance indicators, to assess governance risk when making decisions about whether and how to support the extractive industries, and to provide the rationale behind decisions to support extractive industry investments. However, the Bank’s current assessment of governance is limited to revenue transparency and economic management, and does not consider factors such as the risk of conflict and human rights protection. One participant suggested that the Government of Canada work with like-minded countries to encourage the World Bank to initiate a transparent, participatory process to identify extractive industry-specific, transparent governance indicators, and that the Bank apply these indicators in decision-making around extractive industry project support and publicly report its assessments on these indicators. The suggestion was made that, once developed, Export Development Canada (EDC) adopt these governance indicators.

One participant also advocated for the adoption of enhanced disclosure requirements at the international financial institutions that include the obligation for private sector clients to publicly disclose their contracts with host governments (subject to legitimate commercial exemptions), as well as all payments made to host governments and their officials.

With regard to the OECD, one participant commented that Canada should follow the SRSG Dr. John Ruggie’s interim report and take the lead in encouraging the OECD to expand its Guidelines for Multinational Enterprises to encompass human rights. The group was reminded that the OECD Guidelines do reference human rights, but provide little additional detail.

Support for Other Institutions and Initiatives

There was general agreement among breakout group participants that Canada should support ongoing work within the UN system to advance the inclusion of human rights in business sector activity. Specific reference was made to maintaining support for Ruggie’s mandate and considering how Canada will follow up on the conclusions in his pending report.

Breakout group participants also advocated broad support for non-governmental initiatives that drive improvements in CSR performance relating to both artisanal and large-scale mining activities.

One participant noted that there are typically no specific protections for human rights in bilateral investment treaties, and that Canada should ensure that all treaties it signs contain protections for human rights. 

Another participant commented that a corporation’s need to accommodate its own CSR obligations must also be respected.

The Extractive Industries Transparency Initiative

The breakout group discussed Canada’s potential participation in the Extractive Industries Transparency Initiative (EITI). It was noted that countries implementing the EITI have a reporting template that is agreed to by all participants and defines the revenue streams on which governments have to report. While there was considerable debate about a “reporting burden” early on in the process, many participants were of the view that any well-run government should have these numbers at hand.

Participants noted that the oil and gas sectors have large immediate revenues that can be both potentially destabilizing as well as contributory. It was argued that mining revenues are more complex, and properly capturing the revenue impacts of mining would also require capturing the “surrogate government” role that mining companies often play. A number of participants suggested that Canada advance the EITI agenda with respect to recognizing these micro-impacts and sub-national revenue flows and distributions, as well as promote understanding of the economics of the mining industry in host countries. Some participants argued that this is often the type of information that is most relevant to individual communities (e.g. neighbouring communities want to know the differences in local compensation). It was also suggested that Canada take a lead in introducing the EITI in countries in which Canadian mining companies play a significant role.

It was noted that there has been active discussion at the EITI Board on this issue as mining company participants think that there has not been sufficient recognition of the differences in their industry’s structure, and that this discussion provides a good opportunity for Canada to frame the initiative, which is still a work in progress. It was also suggested that Canada provide capacity building to foreign finance departments, and consider supporting a future conference on EITI and the mining sector.

There was general agreement that Canada should join the EITI and take every opportunity to play a leadership role in the initiative, with special attention paid to developing and expanding the relevance of the EITI for the mining sector.

Impacting and Assessing Company Behaviour

The concern was raised by some participants that even if effective international standards on human rights were in place, it would be challenging to define where a company’s responsibilities begin and end. Some concern was also expressed over making companies subject to financial disclosure requirements without consideration of issues of confidentiality and trade secrets.

One participant noted that while there appeared to be a reluctance by authorities to enforce the Corruption of Foreign Public Officials Act (CFPOA), serious investigations and enhanced prosecutions for bribery could have a sobering effect on company behaviour. This participant remarked that government enforcement of these laws sends an important signal and encourages companies to consider the possible consequences of their actions. One participant suggested that this idea could be amplified to include the assessment of money laundering laws.

Indigenous Capacity Building

The break-out group had a substantive discussion on Canada’s role in encouraging indigenous capacity building. One participant noted that there is a broad suite of activities at the multilateral level where Canada is currently engaged, and there was general support for Canada’s work to advance the rights of indigenous peoples.  

There was some discussion around the International Labour Organization’s Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries (ILO-169). One participant noted that signing on to ILO-169 is more a matter of norms and standards than capacity building, and that a lot can be done with regard to capacity building without signing onto ILO-169. A participant noted that ILO-169 sets a mandate for free, prior and informed consent and ensuring that the rights of indigenous peoples are taken into consideration. The commitments are high-level, and participants stated that there are challenges in interpreting them and demonstrating due diligence. Some participants were of the view that Canada has practical experience in this area and should focus its efforts on capacity building instead of on supporting specific standards instruments or conventions. 

New Actionable Ideas

Two new actionable ideas were suggested:

· Governance Indicators: The Canadian government should work with like-minded countries to encourage the World Bank to initiate a transparent, participatory process to identify extractive industry-specific, transparent governance indicators. The World Bank should apply these indicators in decision-making around extractive industry project support and publicly report its assessments on these indicators.

· Investment Treaties: Canada should ensure that the bilateral investment treaties it signs with developing countries contain protections for human rights. Specifically, such treaties should ensure that countries are not penalized if they legislate better protection for labour or indigenous peoples' rights and that an appropriate balance is struck between the interests of foreign investors and host governments. Likewise, the treaty should contain a clause stating that nothing in it should be interpreted in such a way as to undermine international human rights law or national or international environmental commitments of host governments. Finally, research might be undertaken to assess whether minimum responsibilities might be imposed upon those foreign investors wishing to benefit from the international rights and protections contained in these treaties.
Annex 1 – Remarks at Open Session: John G. Ruggie
I am delighted to participate in this final session of the national roundtables on the Canadian extractive industries’ role in developing countries. Allow me to congratulate the government and people of Canada for this extraordinary exercise in deliberative democracy, involving stakeholders from across the country and beyond.

Canada has a great deal riding on the outcome of these roundtables: home to more mining companies than any other country; and always a leader in the quest for human rights – from the seminal contribution of John Peters Humphrey in drafting the Universal Declaration of Human Rights, to the outstanding leadership of Louise Arbour, current UN High Commissioner for Human Rights. It is for good reason, therefore, that the international community looks to Canada for innovative solutions in this difficult terrain.

Among my favorite “actionable ideas” from previous roundtables is No. 5.4. I quote: “Canada should continue its ongoing financial support of the work of John Ruggie…Canada should also promote and extend diplomatic support to the outcomes of his mandate.” After careful review and consideration, I find myself able wholeheartedly to endorse that recommendation! All kidding aside, the government of Canada has been supportive right from the start, for which I am deeply grateful.

Let me review quickly what the mandate is about, and then share with you some preliminary impressions of what we have learned that may relate to your own deliberations.

The United Nations has been trying to deal with the challenge of business and human rights for some years. My mandate occupies the space between two bookends that framed the prior debate.

At one end was the position that corporations cannot violate international human rights standards because they are applicable only to states. The duty of companies, on this reading, is simply to comply with national laws wherever they operate, coupled with whatever voluntary initiatives they choose to undertake.

At the other end were the so-called UN drafts Norms, which essentially sought to impose on corporations the full range of international human rights standards that states have adopted for states, with identical obligations ranging from “respecting” to “fulfilling” those rights.

The debate between the two was heated but generated little light and no movement. So the then-Human Rights Commission asked the Secretary-General to appoint a Special Representative to look at the challenges through fresh eyes and to come back with an independent assessment of the current situation as well as some workable recommendations for the future.

Specifically, I am asked:

a) To identify and clarify standards of corporate responsibility and accountability;

b) To elaborate on the role of States in effectively regulating and adjudicating business enterprises with regard to human rights,

c) To research and clarify “complicity” and “sphere of influence”;

d) To develop materials and methodologies for undertaking human rights impact assessments;

e) To compile a compendium of best practices of States and transnational corporations and other business enterprises.

I took a long look at the prior debate and concluded that neither side had it right, and that finding a compromise between them wasn’t worth the trouble: the common denominator was too low to make any difference.

The only way to achieve any progress, I felt, was to reframe the issues, looking for new ways in which the various pieces of the puzzle could be assembled again.

To accomplish this aim we are conducting extensive research: on evolving legal standards and practices; on evolving principles of state responsibility, both host and home states; on what companies and industry associations are doing; and on the impact of new transnational corporate actors, including state-owned enterprises.

We are learning from the experiences of individuals and communities in the global South through multi-stakeholder consultations: in Johannesburg last March, we focused on the human rights dimensions of business operations in zones of conflict; in Bangkok last June, on how to improve working conditions in supply chains; and in Bogota this coming January, on community engagement, particularly in relation to indigenous peoples.

We are also benefiting from a series of legal workshops in which experts from around the world address the pros and cons of various legal strategies and remedies. Later this week we will be discussing in New York what the principled bases might be for attributing human rights obligations to companies under international law.

Our research and consultations are ongoing. It would be premature, therefore, to draw any definitive conclusions tonight. But let me share with you some preliminary impressions that you may find of interest in the context of your own deliberations.

First, an international legal environment is slowly emerging that will increase the exposure of companies to liability for international crimes for the simple reason that the number of venues in which such cases can be brought is increasing. The statutes are on the books already in a number of jurisdictions. They are the result of countries ratifying conventions that establish the international criminal liability of individuals, like the statute of the International Criminal Court, and incorporating their provisions into domestic criminal codes – under which natural and legal persons in many instances may be held to similar standards.

We would expect only rogue companies to be directly liable for war crimes, crimes against humanity, and similar grave offenses. But standards for corporate complicity in such crimes are evolving in parallel.

Second, our work on state responsibility indicates that the international treaty bodies have started paying closer attention to the obligation of states to ensure that private actors within their jurisdictions, including companies, do not violate human rights. With some exceptions, the treaty bodies have addressed mainly host country obligations to date, but home country obligations are beginning to be raised as well.

Extraterritoriality is a complex subject that needs to be handled with care, as it soon bumps into the norm of sovereignty. But from what we have seen, there is little in international law that prohibits home states from exercising greater oversight through, for example, parent company-based requirements for human rights impact assessments and reporting systems, especially if public funds are used to promote the overseas investment.

Third, our work on companies suggests that some are doing far more than is often recognized – individually, within industry associations, and in collaboration with other stakeholders. In the mining industry, for example, the International Council on Metals and Mining recently adopted a reporting system developed by the Global Reporting Initiative, to which they are adding an external assurance mechanism. But the ICMM includes only 15 major firms in the mining industry, and there is no comparable effort by oil and gas companies.

In our survey of the Fortune Global 500 companies, we found considerable uptake of human rights policies, social impact assessments that include human rights concerns, as well as internal and external reporting systems. But the standards applied can be quite elastic; such efforts engage but a relatively small number of companies relative to the entire universe of transnationals, let alone national firms; and their accountability mechanisms on the whole tend to be weak.

We know how to make these systems work better, but individual firms face enormous collective action problems that can only be resolved by other social actors, above all by major institutional investors and governments. The new International Finance Corporation performance standards and the corresponding measures applied by the commercial banks adhering to the Equator Principles are helpful in this regard. Ironically, few national export credit agencies match IFC standards.

In the context of the extractive sector, few multi-stakeholder initiatives address issues that are more critical than the Voluntary Principles on Security and Human Rights – they literally can be life and death issues. Now that the VPs membership rules have been rationalized I can think of no good reason why responsible Canadian extractive companies would not want to flock to this initiative and expand its reach. And I would encourage the Canadian government to consider joining up at an early opportunity to lend its support.

A similar case can be made for membership in the Extractive Industries Transparency Initiative. Bribery and corruption in transnational business transactions have been criminalized by national legislation, an OECD convention and a UN convention. Yet they remain endemic in the extractive sector and continue to impede the realization of human rights and other social objectives. Greater transparency is the key to combating them, and the EITI is a modest but important step in the right direction.

Finally, far too little creative thinking has been devoted to providing incentives for responsible corporate behavior. I can think of no major social challenge that has ever been resolved by using an all stick, no carrot strategy. One incentive that would yield quick and effective results would be legal provisions recognizing good corporate citizenship even when it breaks down, as all systems occasionally do.

Some jurisdictions have begun to take corporate culture into account when assessing legal liability. If the corporate culture actively promotes responsible behavior and the company has systems in place to ensure compliance and transparency, it will be treated more favorably by the courts than if the corporate culture is lax or worse. For example, the Australian criminal code now explicitly takes account of corporate culture; so do U.S. federal prosecution and sentencing guidelines for companies accused of fraud; and I understand that Canada may be moving in a similar direction.

I noted earlier that one of my major objectives for this mandate is to reframe the debate, to look at the issues through different lenses in the hope that doing so will suggest better strategies and results. If there is one core concept along these lines that has emerged from our work over the past 15 months it is “shared responsibility.” Let me explain.

The debate that preceded my mandate was focused almost entirely on the issue of corporate liability: whether or how far it should be stretched to cover the human rights impact of corporate behavior. Don’t misunderstand me: this is a critical question. But by itself it is an incomplete framing of the problem at hand. Why? Because the permissive environment that allows individual blameworthy actions is created by the failure of an overall institutional system, and this systemic failure cannot be fixed with a liability model of individual responsibility alone. It also needs to be dealt with in its own right. And that involves shared responsibility – a shared responsibility among all sectors of society and one in which governments, whose job it is to represent the public interest, must play a key role.

Shared responsibility is not a substitute for individual responsibility, as the moral philosopher Iris Marion Young makes clear; nor does it get individual malfeasants off the hook. It adds a layer of responsibility that is made necessary, in Young’s words, “because the injustices that call for redress are the product of the mediated actions of many, and thus because they can only be rectified through collective action.” In other words, the systemic problem is not caused by individual actors alone, nor can it be solved by measures aimed only at them.

OK, Mr. Political Scientist – you may be saying – what’s this got to do with the mining industry and Canada? Well, everything.

For my interim report last spring I examined 65 cases of the worst human rights abuses reported by NGOs over the previous few years. Two-thirds were in the extractive sector. What else was striking? The 65 cases took place in 27 countries, of which all but two were low-income countries; all scored low on governance and rule of law indicators; all scored high on corruption. Clearly, there is a negative symbiosis between weak governance and the worst corporate human rights abuses.

This negative symbiosis doesn’t excuse bad corporate behavior, and appropriate means need to be devised to deal with it. But even good companies can get into serious trouble in weak governance zones, whether by close association with bad governments or by trying to perform surrogate governmental functions under pressure from surrounding communities and international NGOs. In short, the individual responsibility model by itself does not take us far enough; a second layer of shared responsibility needs to be added to the mix.

The same is true when we move beyond the national level. Indeed, the entire international community can be described as a weak governance zone. Markets and transnational corporate networks treat the globe as a single space of transaction flows. In contrast, governance remains anchored in territorially fixed places, with a relatively thin overlay of international law and institutions operating among them, unable on their own to redress human rights abuses, whether corporate or otherwise.

What does the concept of shared responsibility add to the equation? It suggests that, as we go about the task of inducing greater corporate social responsibility, we work simultaneously to overcome the capacity gaps and institutional failures that create the permissive environment for the actions of individual firms that cause harm. Unless we do so, the leading companies will find themselves under continued intense social pressure to make up for the shortfall; the distance between leaders and laggards will widen to the breaking point; and people in affected communities will continue to suffer the consequences.

Here is one concrete illustration of what I have in mind. When an export credit agency provides assistance for a large-footprint project in a difficult developing country context, the development assistance agency should be right there alongside, working with the host country to build its capacity to help manage the project’s inevitable social and environmental impact. If the host country isn’t interested in the collaboration then your risk factor as a company and as an export credit agency just skyrocketed, and you may want to recalibrate your go/no-go calculus.

In conclusion, my friends, I want to stress again how impressed I am with these Canadian roundtables. They have addressed a wide range of exceedingly important subjects and generated some first-rate actionable ideas. I look forward to seeing your final proposals – which I hope to learn from, adapt and promote through my mandate. Fixing the downside of globalization in order to render it sustainable and beneficial for all is very much a shared responsibility. I applaud you for playing your part, and performing it so well. You have my best wishes for a successful conclusion.
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Richard Séguin, Amnistie Internationale
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Thomas Akabzaa, University of Ghana, Lecturer

Gerry Barr, C.M., Canadian Council for International Development, President & CEO

Eduardo Chaparro Ávila, Economic Commission for Latin America & the Caribbean
Paul Conibear, Tenke Mining, Director

José de Echave, CooperAccion, Director of the Human Rights Program

Karin Lissakers, Revenue Watch Institute, Director
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� Department of Foreign Affairs and International Trade, Mining in Developing Countries – Corporate Social Responsibility: The Government’s Response to the Report of the Standing Committee on Foreign Affairs and International Trade, (October 2005), 4.
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