Recommendations to the Government of Canada

National Roundtables on Corporate Social Responsibility

And the Canadian Extractive Sector in Developing Countries

By Michael Leach

University of Ottawa, Faculty of Common Law

Recommendation #1: Don’t fall into the trap of a false dichotomy.

The Canadian government needs to be very much aware how the discourse is being shaped by the loud and very committed voices coming from diametrically opposed sides of the spectrum. At its most simplistic the discourse has often been presented as a struggle between business interests on the one hand and the environment and human rights on the other. The suggestion that what is a benefit to one will necessarily be detrimental to the interests of the other is a false starting point. This debate is not about deciding between costs and benefits but about crafting the future. The vision for that future that is driving this process is neither radical nor new. If both two sides of this debate were to get what they wanted, then the Canada of the future would be economically prosperous and fully respectful of its human rights and environmental obligations around the world. Is this so strange? Is this so far fetched? This is not a new vision for Canada. This is one we’ve had of ourselves for a long time. Only now we might actually do something about it.  

Recommendation #2: Adjust Canada’s legal framework to allow those who abuse human rights norms and environmental standards abroad to be held accountable in Canada.

“Corporate Social Responsibility” is a bit of a misnomer because it suggests that the Government (or some other 3rd party) should tell companies how to be ‘responsible.’ It really is not good policy in a democratic market-based economy to tell companies, or anybody for that matter, what they should do. Instead, base standards should be set clearly indicating what simply they cannot do anywhere, be it Peru, Indonesia or Canada. 

The Government has the capacity and means to step in and create a framework based on already existing materials. International human rights norms, environmental obligations or, more specifically, the OECD’s Guidelines on Multinational Enterprises can be the basis for such a framework. Once in place, the government’s task would then simply be to make certain that those boundaries are effective and are enforced. Within these boundaries companies should be given free reign to pursue business and profit and growth in any way that their ingenuity and hard work will drive them..

Having said that, such boundaries must be strictly enforced and transgressors must be held accountable when they elect to step beyond them. A country holding its own companies and citizens liable for acts committed abroad that are against Canada’s own laws and its values does not necessarily violate the sovereignty of other countries. Canada already has anti-bribery laws, for example, that do this. This should be used as a legal model to be expanded upon. In fact, it would be a violation of Canada’s national sovereignty if it were impeded from being able to restrain its own citizens from committing abuses that its national values do not permit. As such, we urge the government to seriously consider the extraterritorial application of Canadian laws to Canadian companies operating abroad as suggested by SCFAIT in its June 2005 Report. Currently, it is both possible and not terribly difficult for corporate actors to avoid liability for abuses committed abroad, particularly on jurisdictional grounds. Doing so would not create an imbalance, but instead would righten a balance that simply does not exist at the moment.

Our world today is characterized by international ties of mutual respect and obligation and Canada supposedly prides itself on its global citizenship. To respect human rights or the environment is not a sign of ‘good citizenship’ but simply of citizenship in general. The Canadian government cannot be responsible for the actions of its citizens, but it can have the responsibility to do what it can to make sure that its citizens do not ruin lives or the environment in the world around us all, and restrain them if necessary, because in many cases, nobody else will.

By Chanda Tannis

University of Ottawa, Faculty of Civil Law

Recommendation #3  is to encourage the Government of Canada to embrace the notion of sustainable development and enforce corporate responsible development

Canada's Sustainable Development Strategy 2004-2006 states that,“Balancing economic development, social equity and environmental quality is at the core of sustainable development”

Canada is not adhering to international treaties signed and ratified by our Country. Canada is failing to live up to its Kyoto obligations despite evidence given by the international community of scientists have claimed that climate change is due to human activity and one of the most pressing environmental issues today.

Talisman Energy Inc. “remain skeptical” that the Co2 emissions are the reason for climate change, quoted from the Talisman energy website as of yesterday “It may well be that, as understanding of the science evolves, the role of anthropogenic CO2 in affecting climate will be seen to be little or nothing”.
  Oil sands operations stand out from Canada's other large industrial emitters because of their tremendous pace of growth in production and emissions.
 IT appears to take that risk before the science has evolved, or depending on technology to solve the problem is contrary to the principle of prevention.  The Environment Canada website states The federal government believes that pollution prevention (P2) is the most effective means of protecting our environment, eliminating costly waste, and promoting sustainable development.
  If the uncertainty of the environmental threat of increased gas emissions does not encourage our government to enforce a change in how we produce and consume energy, may the economic reasons provided by Sir Nicolas Stern’s recent report on the costs of climate change do the trick
.   
Recommendation # 4 as a developed country, Canada must regulate it’s corporate activity appropriately within its own borders  

Recent reports delivered by the Pembina Institute demonstrate the  mining practices in Canada are weak in respecting the environment.  Where large amounts of tailings that have filled up what used to be boreal forests, and where the reclamation of this land poses a challenge.
  It appears that we are grappling with similar issues,  where indigenous people are living in lands where the water is being polluted more and more by industrial practices, and where their values are being imposed upon with the hope that they will adapt.
  Perhaps, Canada needs to rethink how it treats our land, and our own indigenous people, and further, the health of all of our citizens.  This might enable us to understand why we allow for this treatment of the land and of people outside our territorial boundaries. 

Recommendation # 5
The Canadian Pension Plan as well as Crown corporations such as EDC should be legally bound to making responsible investments respecting human life, environmental quality and economic sustainability. 

Recommendation # 6 Limitations need to be made  to ensure the least negative environmental impacts and zero human rights violations in accordance with international law
A.  A defined Canadian code of conduct needs to be drawn up, treating each stakeholders interests equally.  
B. Industries and NGOs should not play the role of the monitoring body.  A third party, is essential to ensure that enforcement is possible, in both host or home countries.
C. Complicity in areas of conflict needs to be monitored by a third party.  There needs to be specific guidelines for industries to enter such zones.  If the monitoring report is negative, the industry needs to pull out or make behavioral changes within a very specific amount of time.  The case of Talisman Energy Inc. and the Harker Report should not happen again.  It is completely unclear to me how after that report Talisman Energy Inc. continued to operate, and the CPP continued to invest in Talisman.  I personally feel that a government report should be made up as to how that happened, so people like myself can understand how a report by a government official playing the role of a special envoy was basically ignored.  Further, at this point the CAHWCA could be used in Canada in cases such as that one.  The point being, that if there is a monitoring system in place, there also needs to be the plan of action that backs it up.  If the monitoring report is positive, than they should be recognized as a model in how to work in areas of conflict and give them a “carrot.”
In conclusion, I applaud the Government of Canada for holding the Roundtables, allowing the public to participate in the solution.  I also want to acknowledge the advancement of industries as actors who behave responsibly when abroad. As a citizen of Canada, there are many of us who ask the government to make the appropriate changes that will embrace the notion of sustainable development, in order to respect the natural environment and the human rights of all citizens, here and abroad.  
� Environment Canada’s Sustainable Development Strategy 2004-2006 http://www.ec.gc.ca/sd-dd_consult/PDF/SDSfinal_e.pdf


� David Suzuki Foundation, � HYPERLINK "http://www.davidsuzuki.org/Climate_Change/Science/Skeptics.asp" ��http://www.davidsuzuki.org/Climate_Change/Science/Skeptics.asp�. Also see http://www.ipcc.ch/


� Dr. James W. Buckee, President and CEO, Talisman Energy.  http://www.talisman-energy.com/hse/energy_efficiency_emissions/co2_emissions.html?disclaimer=1


� The Pembina Institute. Regulated Emission Targets for Large Industrial Emitters. http://www.pembina.org/climate-change/work-lfe.php


� Environment Canada, Nacional Office of Pollution Prevention http://www.ec.gc.ca/NOPP/P2P/en/P2.cfm?par_MenuID=3


� Read Sir Nicholas Stern’s “Stern Review on the Economics of Climate Change”. http://www.hm-treasury.gov.uk/media/987/6B/Slides_for_Launch.pdf


� Melody Lepine, Director of Industrial Relations for the Mikisew Cree The Pembina Institute, “Oil Sands Fever” http://www.oilsandswatch.org/


� Gordon Lambert, VP Sustainable Development at Suncor Energy Inc. The Pembina Institute, “Oil Sands Fever” http://www.oilsandswatch.org/
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