September 11, 2006

Presentation to the Round Table on Corporate Social Responsibility and the Extractive Industry
Mr. Chairman and members of the Extractive Industries Round Table.

I appreciate this opportunity to address the Round Table on this important topic.  As the Round Table background paper points out, the extractive industries play a very important role in Canada’s economy.  Canada is one of the world’s leading producers of oil and gas and a world leader in mining.   It behoves us, therefore, to examine carefully our environmental, social and economic footprints as significant players in the extraction and use of the world’s natural resources.

I propose in the brief time available to me to focus on the role that legal, financial and market incentives could play in guiding the extraction of natural resources by Canadian companies in developing countries.  I wish to begin my presentation by refocusing attention on the problem that ought to give this discussion and the recommendations that follow real urgency.  I propose to frame the problem in four distinct ways.  I do so because having read the report of the Standing Committee, the response of the government and the background paper for this series of meetings, I believe the problem that has given rise to this series of round tables has not been sufficiently sharply set out.

The Problem

1.  Put in its simplest form, for many countries in the developing world a rich heritage of natural resources has turned out in the 20th century to be a curse not a blessing.  Those countries in the developing world whose natural resources have attracted significant extractive activity are today among the poorest countries in the world.  Indeed there is persuasive evidence that in many and perhaps the great majority of cases, countries in the developing world rich in natural resources would be and would have been better off had their resources not been discovered or exploited or even existed.  For Canadians whose economic prosperity is so closely tied to our own natural resources and their extraction and use, this fact is not easily acknowledged or assimilated.

2.  As the DFAIT response to the Standing Committee points out, Canada, Canadian and other shareholders and many individuals have derived great economic benefits from the exploitation of the natural resources of countries in the developing world.  In contrast, the owners of those resources, the people of those countries, have gained little or nothing in return.  Indeed in many cases, the return has been much worse than nothing by way environmental devastation, social and political conflict, civil wars and the entrenchment of political and social elites financed by the revenues generated by the extraction of their country’s own natural resources.

From within the framework of virtually any coherent moral system, this outcome can only be described as a massive failure of distributive justice.  From within the framework of social or political analysis, the injustice involved can only be a source of social conflict, frustration, humiliation, and political conflict and radicalism.  

It is perhaps particularly appropriate at this moment (the day following the fifth anniversary of 9/11) to point out that our own history is ample evidence that you don’t have to be poor to be outraged by poverty, and you don’t have to be a victim of injustice to be outraged by injustice.  As Thomas Homer-Dixon points out in an Op. Ed. in the September 11 edition of the Globe and Mail, if we are going to come to terms with terrorism, we are going to have to understand its roots.  Among the tangled web of international terrorism, it is hard to believe that the under

riding patterns of unfairness and injustice in the distribution of costs and benefits flowing from the exploitation of resources in the developing world have not contributed to shaping the kinds of attitudes that are finding expression in global terrorism.

 3.  A third way of looking at the problem or problems that this round table series is addressing is through the frame of corruption.  Frank Vogel, founding Vice Chair of Transparency International and currently a member of the international board points out in a paper prepared for an international conference on Business Ethics in the United States (see  www.ethicsworld.org) that the Volcker Commission found that just in the UN Oil for Food program in Iraq, over 1.2 billion dollars in bribes were paid by more than 2000 companies.  He points further that estimates of the scale of bribery in Africa suggest that bribes amount to almost 25% of the GDP of that continent.

4.  Finally there is the human rights frame that shaped the reflections of the Standing Committee.  I think that few would contest the fact that whatever else might be said, natural resource extraction in the developing world and the revenues it has generated have not served to strengthen respect for human rights.  The report of the Harker Commission provides good evidence that, in at least some cases, natural resource extraction and the revenues it has generated have had the opposite effect.

Four levels of response
There is not enough time in a short presentation to offer detailed commentary on what the government should do in response to the realities just described.  What I can do is outline, in summary form, four levels of response that are available to the government and governments of Canada and comment briefly on them.

1.  The first and lowest level of response is to encourage corporate voluntary self regulation.  Government support for and endorsement of the OECD Guidelines for Multinational Corporations and the Global Compact illustrate this level of response. The response of the government to the Standing Committee report endorses this level of response with considerable enthusiasm.  This being the case, it is a little surprising that Canada has not played a more active role in developing and supporting the Voluntary Principles on Security and Human Rights spear headed by the UK and the US.  It is significant that these Principles are a collaborative government, corporate and NGO initiative.  The Extractive Industries Transparency Initiative is a second obvious example where the government has been almost totally invisible.  This is more than a little ironic in light of the important historical role of the extractive industries in Canada.  The irony is heightened by the fact that of the ten companies with the best record for revenue transparency in the oil sector, the three top companies are Canadian and that Canada’s transparency requirements for Canadian multinational oil companies came closer to meeting EITI standards for transparency than those of any other country in the world. (Reported in a recent study by Save the Children UK.)  On the mining side, some of the most advanced work on effective disclosure standards has been done by a Canadian company (Placer Dome) now owned by Barrick Gold, a example of leadership that it is hoped Barrick Gold will continue.  At the same time, EITI disclosure standards, on the other hand, have been criticized as weak and ineffective again by leaders in the Canadian mining industry. So why has Canada and the Canadian Government not moved into a leading role with respect to EITI?

Of course, voluntary self regulation applies also to governments.  If it is appropriate for a government to advocate that corporations in the private sector monitor their supply chains to ensure that goods and services they purchase are produced under conditions that respect, for example, the ten principles of the Global Compact, should that government not do the same?  To take just one example, for years, TI-Canada has been calling on the Canadian Government to create a government-wide anti-corruption program and standards and to require adherence to that program and those standards in all its own business operations with its supply chains.  While some government departments and crown corporations (e.g. CIDA, the Canadian International Development Agency and EDC, Export Development Canada) have in fact developed anti-bribery standards and programs, government wide standards do not exist.  Furthermore, the annual report to Parliament, required by its own anti-bribery legislation, is so limited in content as to be of almost no value, a clear failure of both transparency and accountability.  

2.  A second and more rigorous level of response would focus on mandatory disclosure requirements.  The Canadian government is and has been for some time a strong advocate of globalization governed by free market principles.  What frequently goes unnoticed is that market economies are grounded on and require respect for a fundamental set of ethical principles and values.  One of the most fundamental of those in our legal system is the requirement that contracts and market exchanges be guided by informed consent and access to information.  One of the most important economic functions of our legal systems is ensuring information given the market is accurate and meets requirements for informed decision making.  This is reflected, among other places, in securities regulations that require audited financial reports.  What Canadian legislation does not require of Canadian companies and companies listed on Canadian stock exchanges is that they report the revenues they pay to foreign governments where they are engaged in resource extraction. This means that investors concerned about corporate social responsibility cannot factor revenues paid to governments in the developing world into their investment decisions.  Equally important (see the second way of framing the problem the Round Tables are addressing above), citizens in the developing countries where Canadian companies are active have no way of knowing the income being received by their governments.  As a result, they lack information they need to hold their governments to account for their stewardship of revenues received from resource extraction.

Requiring that companies meet EITI reporting standards as called for by Publish What You Pay or the more stringent standards called for by leaders in the field of mining would simply require that companies provide the kind of information for their operations in developing countries that they have to provide for Canadian taxpayers and investors.  Regulations of this nature are entirely consistent with free market principles and in fact are required in advanced economies to ensure market efficiency and fairness.  Equally important, regulations of this nature would strengthen the capacity of people in the developing world and their allies to fight bribery and corruption.

3.  A third level of response would be to require independent, third party audits of the voluntary social and environment standards to which corporations tell their shareholders and other stakeholders that they are committed.  Regulations of this sort are entirely consistent with voluntary self regulation, the approach to corporate social responsibility that the government has said it supports.  It is now uncontroversial to require by law that companies have their financial statements verified for the benefit of their shareholders.  The Round Tables should ask themselves how reliable they think financial statements would be if independent auditing were not a legal requirement?  Accurate information about the ethical standards of corporations governing corporate governance and social and environmental policies is being seen as of increasing importance to sound investment and also responsible investment.  Of equal importance is the fact that ethical conduct (e.g. refusal to bribe and respect for human rights) on the part of companies engaged in resource extraction in developing countries, to use just this example, is essential if resource extraction is going to benefit the people who own the resources being extracted.  Developing social or ethical audit standards would do no more than ensure for ethics codes the same kind of reporting reliability as is required for financial reporting.

It is important to point out that this level of response, like the first two, is entirely consistent with the concept of voluntary self regulation.

4.  The fourth level of response would go one step further.  As is the case for financial audits, the ethical standards against which companies would be audited would be set by regulation.  Something very much like this is what the Standing Committee whose report has triggered these Round Tables would seem to be calling for.  The Standing Committee has called on the government to legislate corporate social responsibility standards for Canadian companies engaged in mining in developing countries.  Many of the submissions being made in the course of these Round Tables are also calling for CSR legislation.  I don’t propose in this presentation to comment on the practicality or the wisdom of these demands.  It is worth pointing out, however, that in both endorsing and implementing the OECD Anti-bribery Convention, the government has in effect legislated anti-bribery standards for Canadian corporations active in international markets.  So, clearly, the idea that similar standards be legislated to address other aspects of corporate social responsibility is not out of the question.  On the other hand, there is to date little evidence that legislating anti-bribery standards has had or is having the desired results.  

Two closing comments, however, are warranted.  First, there is little evidence that voluntary self regulation is likely to be effective in the absence of third party audits whose purpose is to assess the degree to which a company is living up to the standards it has set for itself.  Hence the merit of level two regulations.  Equally, it seems to me to be very doubtful that legislating ethical standards for the operations in the developing world of companies in the extractive or any other industry will have much impact in the absence of level two and level three standards of disclosure.

Respectfully submitted
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