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This document contains a brief outline of some of the key international trade policy issues
in the area of electronic commerce, arranged in three themes. The first theme explores issues that
affect access to global markets. The second theme considers issues related to the regulation of e-
commerce and the manner in which trade rules affect such regulation. Finally, the third theme
discusses the upcoming international negotiations on trade in services, and the way in which e-
commerce might fit within the negotiations.

As background information, we have attached short sketches of the international trade
agreements mentioned in these documents; the General Agreement on Tariffsand Trade (“GATT”),
the General Agreement on Tradein Services (“GATS’), the North American Free Trade Agreement
(“NAFTA"),theGATSReference Paper on Basi ¢ Telecommuni cationsand the Agreement on Trade-
Related Intellectual Property Rights (“TRIPS’). For further information, we invite you to visit the
following Web sites:

http://www.dfait-maeci.gc.caltha-nac/menu-e.asp
http://e-com.ic.gc.ca
http://strategis.ic.qgc.ca/sc_mrkti/services/'engdoc/homepage.html
http://www.wto.org

http://services2000.ic.gc.ca

The Domestic Context

Before starting the outline of the key trade policy issues, it might be useful to briefly set out
theelements of the Canadian strategy on electronic commerce. In collaboration with the provinces,
territories, private sector and other stakeholders, the Government of Canada released its Electronic
Commerce Strategy in September 1998.

The Strategy outlines initiatives designed to establish Canada as a world leader in the
adoption and use of electronic commerce. It aims (1) to ensure that Canadian consumers and
businesseshavetrustinthedigital economy by addressing security, privacy and consumer protection
concerns, (2) toremovebarriersto e-commerce by clarifying and updating the rulesthat govern how
businessistransacted to ensurethat they apply to thedigital world, (3) to strengthen theinformation
infrastructure, and (4) tofully realizethe opportunities presented by e-commerce, ensuring that they
are diffused to all Canadians.



The Strategy notesthat the private sector hastraditionally led the devel opment and use of e-
commerce in Canada, and emphasizes the need for a close partnership between the private sector,
including businesses, consumers and public interest groups, and all levels of government. The
Government can support the private sector-led development of e-commerce by developing a
supportive and responsive domestic policy environment that allows market flexibility while
maintaining minimum baselines for a fair marketplace and consistent treatment of electronic and
paper-based commerce. In addition, the Government can work with other governments and
international organizations toward a global regime that provides consistent and predictable global
rulesfor e-commerce. Inthisregard, Canadahasbeen activewithinthe OECD, APEC andtheWTO
in devel oping frameworks for e-commerce and in promoting its use.

It isin the context of discussions held at the WTO that many of the key trade policy issues
discussed in this paper have been raised.

First Theme: Accessto Global Markets

Thistheme groupstogether a set of four trade policy questionsthat affect, in different ways,
access to global markets for e-commerce.

1 | sthe on-line delivery of infor mation content such as softwar e, music and booksetc. trade
in*“goods’ or tradein* services’ ?

. Why doesit matter?

The international trade rules applicable to goods are different from those
applicable to services. As aresult, on-line trade in information such as
software, music and bookswill be governed by different rules depending on
whether such tradeischaracterized astradein “goods’ or tradein “services.”

. Some examples
Architectural software programs.

If theon-linedelivery of architectural software programsistreated astradein
services, presumably a country which has chosen not to liberalize its
architectural services or computer services sectors would be free to prevent
these programs from being sold on-line into their territory. Assuming this
may be difficult to enforce against foreign suppliers, such a country might
impose measures to stop Internet Service Providers from permitting access
to the seller’ swebsites or measuresto deter consumers from making on-line
purchases of foreign software programs.



On-line delivery of books.

If the on-line delivery of booksis treated as trade in goods, a country which
wished to support its domestic production for the Internet, may belimitedin
its choice of subsidy programs.

. Discussion

It seems uncontroversia that the electronic delivery of services such asthe on-line delivery
of consulting services would betreated astradein “services’, just asif the consulting serviceswere
delivered in person. Similarly, physical goods that are ordered and paid for on-line retain their
character as“goods’ and must be transported and delivered in physical form across borders.

However, the situation is less clear with respect to information products such as software,
music and books, which can bedelivered either inaphysical format or electronically (on-line). Trade
in the physical diskettes, CDs and paper embodying this information has been treated as trade in
“goods’ under international traderules. Asfor theon-linedelivery of thisinformation, thereismuch
debate among countries about the characterization of these transmissions as services, goods, or
something else. Certain countries are of the view that al electronic transmissions, including those
that may have aphysical equivalent, are services and consequently should be subject to the GATS
rules, while others suggest that those with a physical equivalent are goods subject to the GATT, in
part because the GATT rules would ensure greater accessto foreign markets for digitally delivered
products with a physical equivalent. A third option would be to classify such transmissions as
neither goods nor services but within their own category. The issue is important because of the
difference in the trade rules that apply to trade in “goods’ and trade in “services.”

Tradein goodsissubject to awell-devel oped, comprehensive and rigorous set of traderules.
For example, under the GATT, governments must treat all foreign goods alike (the “ most favoured
nation” or MFN principle). In other words, they cannot favour goods from one country over those
from another. Governments must also treat all foreign goods as well asthey treat similar domestic
goods (the national treatment principle). The GATT also disciplines government use of subsidiesto
domestic industries and the use of countervailing and anti-dumping duties. Governments are
prevented from using quantitative restrictions (such as quotas) to restrict access to their domestic
markets. Customs duties, or tariffs, may be imposed on imported goods, although the tariff rates
have been declining and in many casesarenil. Thisisparticularly the case with respect to tradewith
the U.S. astariff rates under the NAFTA are amost all nil.

Tradein services, ontheother hand, issubject to amorerecently-devel oped and different set
of traderules. Governmentswere permitted aone-time opportunity to exempt themselvesfrom the
MFEN obligation in service sectors of their choosing. In addition, governments are permitted to
choose the service sectorsthat they wish to open to foreign service providers. Even then, they may
establish conditions or limitations on the extent of market access or national treatment that foreign
service providers can expect. As aresult, market liberalization for services varies from sector to
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sector and from country to country. Customsduties, or tariffs, have not been imposed on services.
Governments are free to subsidize their domestic service providersif they wish to do so, although
subsidies disciplines may eventually be negotiated under the GATS aswell.

Therefore, due to the differencesin the regime governing trade in goods and that governing
tradein services, the classification of electronic deliverablesthat may haveaphysical equivalent may
be important to particular industries. Animportant consideration for Canada on this issue will be
how Canadian businesses believethat they will be affected by the various classification choices. For
example, during the GATS negotiations Canadawas careful not to make commitmentsto liberalize
cultural services.

2. I n an e-commer ce transaction, doesthe supplier “ goto” the consumer (i.e., cross-border
supply inwhich the supplier enter sthejurisdiction of the consumer) or doesthe consumer
“go to” the supplier (i.e., consumption abroad in which the consumer enters the
jurisdiction of the supplier)? In other words, where doesthe transaction occur fromthe
international trade perspective?

. Why doesit matter?

A country’ s market liberalization commitments under the GATS may differ
for aparticular service depending on the manner inwhichitisdelivered (i.e.,
depending on whether the transaction takes place via cross-border delivery
by the supplier, or consumption abroad by the consumer). As aresult, a
services supplier would beleft in some uncertainty about what rulesapply in
a given market if we do not clarify which type of delivery e-commerce
transactions are deemed to be. Many countriesimpose no trade restrictions
on their consumerstravelling to other countriesto consume services, but do
impose trade restrictions on the provision of the services on a cross-border
basis by foreign service suppliers.

. An example

Through a website in Country A, a company offers certain accounting
services on-line. It wishes to provide those services on-line to foreign
consumers in Country B. However, Country B does not permit the cross-
border supply of accounting services and demands that any foreign service
suppliers who wish to provide accounting services cross-border establish a
local office. Country B does not prevent its citizens from travelling and
consuming accounting services abroad. Can the company offer its on-line
services to consumers in Country B without establishing alocal presence?
If on-line transactions are deemed to involve cross-border supply, a local
presence would berequired. However, if on-line transactions are deemed to
involve consumption abroad by the consumer, no local presence would be
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required.

. Discussion

Under the GATS, countries may make specific liberalization commitments for each of the
service sectors they wish to liberalize. Within each individual service sector, countries further sub-
divide by the “mode” or manner of delivery of the service. The four modes used inthe GATS are
based on the location of the supplier and the consumer. They areillustrated using the example of
engineering consulting services, asfollows:

(1) cross-border supply e.g. a consultant provides engineering services by
telephone across a border to a consumer in another
country.

(2) consumption abroad e.g. a consumer travels to the country of an

engineering consultant to obtain engineering services.

(3) commercia presence e.g. an engineering consulting firm establishes and
operates an office (i.e. joint venture, subsidiary or
branch) in another country to supply engineering
services to that market.

(4) presence of natural persons e.g. an individual engineering consultant is permitted
to enter and remain temporarily in another country in
order to supply engineering servicesthere.

These terms are discussed further in Annex “B”, which provides a brief overview of the
GATS.

It isimportant to determine which mode of supply isinvolved in e-commerce because the
openness of foreign markets may differ for a particular service depending on the applicable mode
of supply. Unlessthe question isclarified, service suppliers may be left in some uncertainty about
the conditions of access to particular foreign markets. As mentioned in the example above, a
situation in which the service supplier and consumer based in different countries transact
electronically could perhaps be argued to fall within one of several different modes of supply.

Furthermore, fromthe perspectiveof theWTO Members, countriesmay havefully liberalized
the consumption of services abroad by their own citizens believing that thisfull liberalization only
applied to thephysical travel of citizensto another country to consumeservices. Such countriesmay
have included restrictions or conditions on their liberalization commitments for “cross-border”
supply (“mode1"). Suchrestrictionsor conditions might include domestic regul atory requirements
in their own markets that would otherwise constitute market access barriers. Such restrictions or
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conditions might not have been included within their liberalization commitmentsfor “consumption
abroad” (“mode 2"). If e-commerce transactions are deemed to occur through “consumption
abroad”, these countries could face difficultiesin maintaining in the on-line world certain forms of
regulatory requirements that may constitute market access barriers.

Thechoiceof theapplicablemodemay al soimply somethi ng about thegeographical |ocation
in which the transaction is deemed to take place and, thus, which country may have regulatory
jurisdiction over the transaction. For example, if the WTO Members agree to deem the supply of
consulting services over the Internet to be “consumption abroad” by the consumer, then the
consumption may be viewed as having taken place in the supplier’s country. Conversely, if the
transactionisconsidered to be* cross-border supply” by the supplier, then the consumption may be
considered to take placein the consumer’ sjurisdiction. Asaresult, thisdiscussion should not take
place in isolation from the broader jurisdictional issues being discussed domestically and in other
international fora such as the OECD.

As a practical matter, it may be difficult or impossible to establish predictable criteria to
determine whether a given e-commerce transaction is more like a cross-border delivery or
consumption abroad. One solution might be to agree to deem all e-commerce transactions to fall
within one particular mode of delivery.

3. Should customs duties be imposed on electronic transmissions?
. Why doesit matter?

Customsduties, or tariffs, are border charges applied to international tradein
goods. If customsdutiesare applied on physical goods but not on electronic
transmissions of the same content, the difference may artificially skew the
market’ sdistribution choices. If tariffsonthe physical goodsarelow or zero
in all major export markets, distortions due to customs duties would likely
not result. Regardless of the practical difficulties, some countries may
attempt to impose customs duties on el ectronic transmissions.

. Discussion

Customsduties, or tariffs, differ frominternal taxessuch asincomeor salestaxes. Therefore,
theissueof customsdutiesmust be considered separately from the question of whether e-commerce
should be subject to domestic taxation. Customs duties are due upon the importation of certain
products, and traditionally apply only to goods, although they are sometimesapplied to servicesthat
areembedded in goods. To date, no country has devel oped asystem for collecting customs duties
on electronic transmissions. Canada does not collect customs duties on electronic transmissions at
present, and it is likely that the cost of any system to do so would exceed receipts. On the other
hand, developing countries, which are generally more reliant on customs duties for governmental
revenue, are concerned about any international ban on customs duties on electronic transmissions.
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One concern voiced with respect to the application of customs duties to products that may
bedelivered physically or electronically isthat the levying of customs duties on the physical and not
the electronic form might skew the delivery choice in favour of electronic delivery. It should be
noted, however, that customs duties on items that may be delivered in physical and electronic form
are nil between Canada and the U.S. As aresult, customs duties would be expected not to skew
delivery choices between the two countries. Itisimportant, however, that we understand which are
theother key export destinationsof interest to Canadian businesses, in case customsdutiesmay still
be charged on Canadian goods arriving at those destinations, and hence, possibly skew delivery
choices. On the other hand, Canadian exporters may prefer to have tariff-free electronic accessto
these export destinations, regardless of whether physical goods are dutiable upon entry to these
export destinations.

4, What types of telecommunications services are involved in e-commerce?
. Why doesit matter?

Access to telecommunications networks is essential to a variety of e
commerce related services such as I nternet access services, website-hosting
and other communications functions. The negotiating history of the trade
rules applicable to telecommunications services have created two key
distinctions.

The first distinction is between private and public telecom networks and
services. This is of interest to businesses such as independent Internet
Service Providers since the existing trade rules would require that such
independentsbe ensured accessto high-speed cablenetworksonly if they are
classified as public rather than private.

A second distinction exists betweenval ue-added andbasic telecom services.
Thismay beimportant because only basic telecom servicesare subject to the
extra pro-competitive principles of the Reference Paper on basic
telecommunications.

. Discussion

A wide variety of telecommunications services underlie e-commerce transactions. At the
most basic level, electronic commerce consists of commerce conducted over telecommunications
networks linking electronic devices (usually computers at present). Although the Internet isone of
the principal vehiclesfor e-commerce, not all e-commerce is I nternet-based.

E-commerce depends on the underlying telecommunications network serviceswhich carry
theelectronic transmissions. Thetreatment of tel ecommunications services under the international
trade agreements is determined by the history of the international trade negotiations in that sector.
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This history has given rise to two different ways of dividing telecommunications services; (a) the
distinction between publicand privatetel ecom networksand services, and (b) thedistinction between
“basic” and “value-added” telecom services. Each of these distinctions gives rise to an important
trade policy issue.

(a) public v. private telecom networ ks and services

At the time of the negotiation of the GATS, the WTO Members concluded an Annex on
Telecommuni cationswhich recognizestheimportanceof theunderlying telecomtransport networks
and servicesfor the delivery of many sorts of services. The Annex requires each WTO Member to
ensure that foreign service suppliers can obtain access to and use of public telecommunications
transport networks and services on reasonabl e and non-discriminatory termsand conditions, for the
provision of all servicesfor which that Member has madeliberalization commitments. Asaresult,
it is quite important from the perspective of service suppliers whether aparticular type of transport
network or serviceis classified as public or private. Although the Annex explicitly does not apply
to the distribution of radio or TV (i.e., broadcasting), whenany network is used to provide telecom
servicesto the public, it falls within the requirements of the Annex. Thisincludes the use of cable
networks for the provision of Internet access services.

(b) “ basic” and “ value-added” telecom services

Anadditional distinctionwasdrawn between* basic” and* value-added” tel ecommunications
services at the time of the GATS negotiations. “Basic” telecom services include services such as
voice telephony, packet or circuit switched data transmission or private leased circuit services.
“Value-added” or “enhanced” telecom services are provided via an underlying public
telecommunications transport network and include services such as e-mail or voice mail. While
“value-added” or “enhanced” telecommunications serviceswere covered withinthe original GATS
negotiations, many countries were not prepared to open their marketsto foreign providers of basic
telecommunications services, and basic telecoms were |eft to a separate sectoral negotiation.

Duringtheseparatenegotiationson basi c tel ecommuni cationsservices, many WTO Members
undertook to open their marketsto foreign service providers. However, numerous WTO Members
considered that the GAT Sruleswerenot sufficient to ensure properly-functioning competitioninthe
basic telecom sector. Asaresult, they negotiated a“ Reference Paper on Basic Telecommunications’
which sets out a set of principles covering competition safeguards, interconnection guarantees,
disciplines on universal service provision, atransparent licensing process and the independence of
regulators. Many countries, including Canada, have accepted the requirements of the Reference
Paper by including it in their GATS Schedules of Commitments. A copy of the Reference Paper is
included in Annex “D”.

Thereis some disagreement internationally over which services should be considered basic,
and, therefore, subject, to the Reference Paper’ s pro-competitive requirements, and which should
be considered “enhanced” or “value-added”. Some countries believe that certain Internet-related
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telecom services such asInternet access servicesare“basic’. From their perspective, an advantage
of thisclassificationisthat dominant service providerswould be subject to the pro-competitiverules
contained in the Reference Paper. This might be important in the hypothetical situation that some
countries might wish to argue that a dominant U.S. Internet access/content provider isengagingin
anti-competitive cross-subsidization by using anear-monopoly in the creation of popular content to
extract premium prices for its content while providing Internet access services below cost, to the
detriment of competing Internet Service Providers seeking to enter the U.S. market.

In order to promote Canadian interests, it is necessary to properly identify and classify the
various types of telecommunications servicesinvolved in electronic commercetransactions. Ase-
commerce did not exist in its present form at the time of the original GATS negotiations, the
descriptions of telecommunications services contained therein may need to be clarified for today’ s
telecommuni cations sector.

Second Theme: Rulesfor the Global Electronic Marketplace

1 How should we approach the issue of domestic regulation of electronic commerce under
international trade agreements?

. Why doesit matter?

A government depends on domestic regulations to further legitimate public
policy objectives whether it is to improve the functioning of the market
through competition laws or to protect the vulnerable through criminal laws
or consumer protection laws, to name only afew examples. However, the
international trade rules recognize that countries may sometimes use
domestic regulations for protectionist purposes. It is critical to strike the
proper balancewhich recognizesgovernments' right toregulate, but prevents
velled trade protectionism. It is therefore important to understand how the
rapidly-evolving e-commerce marketplace functions in order to understand
inwhat circumstances domestic regulationisrequired, and how international
trade rules may affect such regulation.

. Discussion

Government regul ation of el ectronic commerceisacritical issue. Topicssuchasdataprivacy
and consumer protection have been raised as matters requiring government intervention and/or
private sector self-regulatory initiatives. Clearly, governments must retain theright toregulatein the
public interest and pursue nationa policy objectives. However, it is also important to facilitate e-
commerce and to ensure that its development is not improperly constrained by regulations.

In recognition of the fact that domestic regulations may be used for protectionist purposes
to impede international trade rather than for legitimate public policy objectives, rules governing
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domestic regulations have been included in various ways in the international trade agreements.

For example, Article VI of the GATS isintended to provide some parameters for domestic
regulation that affectsinternational tradein services. For example, WTO Members must ensurethat
the regulations are administered in a “reasonable, objective and impartial manner,” that
administrative decisions are subject to objective and impartial review at the request of an affected
service supplier, and that service suppliers receive reasonably prompt processing of license
applications. ArticleVI1 alsocommitsWTO Membersto devel op disciplinesthat will havethe effect
of ensuring that measuresrelating to licenses, qualifications or standards are based on objectiveand
transparent criteria, are no more burdensome than necessary to ensure the quality of the serviceand
are not in themselves restrictions on the supply of services.

Asmentioned above, another approach to domestic regul ationsisreflected in the Reference
Paper on Regulatory Principles applicableto aparticular sector, namely, basic telecommunications
services. The Reference Paper, acopy of whichisattached as“Annex D”, contains a series of pro-
competitive regulatory principles and requirements.

With respect to e-commerce, some believe that minimal regulation will best foster the
development of e-commerce and suggest that the international trade rules be strengthened to limit
government regulation that could create barriers to international trade. Others believe that issues
such as privacy and consumer protection are particularly important in the digital environment, and
international cooperation is required to foster e-commerce. Therefore, they recommend that WTO
Members negotiatealist of regulatory measuresthat governments must apply rather than anegative
list of thingsthat governments must refrain from doing. A middle road could be the negotiation of
aset of principlesthat must be respected when enacting domestic regul ationsrel ated to e-commerce.

Further analysiswill berequired to identify whether and how domestic regulatory measures
may be used to improperly affect e-commerce, and whether existing WTO disciplines on domestic
regulations are sufficient to deal with any problems that arise.

2. How should we deal with intellectual property issues posed by el ectronic commerce?
. Why doesit matter?
The Internet has delivered unprecedented challenges to the protection of
intellectual property rights. These challengesarecritical tothosewhosestock
in trade consists of information or content that isdigital or iseasily digitized
such as software, music, books and audiovisual content.

. Discussion

Canada has been supportive of thework of the World Intellectual Property Organization, or
WIPO, to arrive at an international framework that facilitates e-commerce by addressing areas of
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concern such as the impact of digital technology on copyright and related rights, the interaction of
trademark protection and domain names, the impact of the Internet on well-known marks, the
development of principles governing ISP liability for intellectual property rights infringement, and
the administration of patent systems on the Internet. It is not yet clear which problems may be
solved by the holders of intellectual property rights and which require government intervention at
the international level.

Canada has signed the WIPO Copyright Treaty and the WIPO Performances and
Phonograms Treaty which address copyright and related rightsin the digital network environment.
Canadaisin the process of examining what changes may be required to Canadian legislation and
international agreements in order to facilitate e-commerce and ensure appropriate protection of
intellectual property rights.

Third Theme: International Trade Negotiationsand I ssues Related to E-Commerce

1 How should we approach e-commer ce within the new negotiations launched by the WTO
ontradein services under the GATS?

. Why doesit matter?

“Real” accesstoforeign marketsfor the purposesof e-commercemay require
the liberalization of agroup of related services which together constitute the
core of most e-commerce transactions. For example, telecommunications
services, financia services and distribution services are part of the e
commerce transaction chain. Liberalization by a particular country in these
sectors would enable foreign e-commerce companies to provide such
ancillary services in-house within that country or contract with a service
provider of their choosing, including those outside the particular country.
While not strictly necessary to permit cross-border e-commerce, such
liberalization would arguably facilitate global e-commerce.

. Discussion

The WTO recently launched new negotiations on trade in services under the GATS. Many
of the servicesinvolved with e-commerce are likely to be discussed during these negotiations.

In typical trade negotiations, countries make offersto, and requests of, each other inrelation
totheliberalization of tradein certain sectors. Electronic commerceisnot, initself, atrade” sector”.
Rather, itisameans of doing businessand delivering goodsand servicesthat involvesawidevariety
of new and traditional supporting services. Asaresult, questionsarise asto the best way to handle
e-commerce related activities within the new GATS negotiations.

The traditional approach isto negotiate sectorsindividually, although, in practice, countries
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may agree to trade concessions in unrelated sectors. Although it is very early in the negotiation
process, some countries have suggested that WTO Members adopt a “cluster” approach to e-
commerce, in which a group of e-commerce-related services could be addressed together. This
approach is based on the idea that, for e-commerce, liberalization in some sectors may require
removal of restrictions in related services. For example, if an e-commerce application service
provider wishes to provide a full range of e-commerce facilities to small businesses in a foreign
market, it might find itself blocked if it is permitted to provide customer relations services and
inventory warehousing and control but not distribution, delivery or advertising services. Different
levels of liberalization in related service sectorswould a so pose difficultiesfor vertically-integrated
businesses wishing to operate in foreign markets to their full extent.

On the other hand, the “cluster” approach presents its own difficulties and risks. For
example, it may be difficult to identify and reach international consensus on all of the services that
should beincluded in an e-commercecluster. Thiscould perhapsdelay resultsin any of the sectors
involved.

In order for Canadato respond to thistype of proposal or to consider alternative negotiating
formulas, it isimportant to properly identify the variouslayers of services upon which e-commerce
depends. What might we want to includein acluster of core e-commerce services? What ancillary
services might it be desirable to see included? Are there some servicesthat we might want to treat
separately?

2. How can we best ensure that the benefits of e-commerce are realized by developing
countries?
. Why doesit matter?

Thereisan increasing disparity between rich and poor nations. The strength
of the new communications technologies grows with the numbers that are
interconnected. Furthermore, the strength and success of the world trading
regime depends on realization of the trade benefits by all countries. Unless
the “digital divide” between the rich and poor is addressed, the social and
economic potential of the Internet and e-commerce will not be achieved.

. Discussion

E-commerce has the potential to encourage economic development and providesincreased
trade opportunities for companies from countries of all levels of development. One of the key
challenges facing developing countries is the establishment and maintenance of the appropriate
infrastructure and services. To this end, it will be important for developing countries to attract
investment. Canadian businesses and volunteers could play akey role in these projects.
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ANNEX “A”

An Overview of the General Agreement on Tariffsand Trade (“GATT")

The GATT was first negotiated in 1947, and has evolved through several rounds of
international negotiations. The early rounds of negotiations focussed on the reduction of trade
barriers such as customs duties (tariffs) and quantitative import restrictions (such asimport bans or
guotas). However, the negotiations gradually expanded to include non-tariff barriers to trade in
goods as well as new areas such as services and intellectual property.

In the most recent round, the Uruguay Round, which lasted from 1986 to 1994, the World
Trade Organization was established asaformal international body to deal withtherulesof trade. At
the heart of the WTO are a series of trade agreements; the GATT and a series of other agreements
affecting trade in goods, the General Agreement on Trade in Services (the “GATS”), and the
Agreement on Trade-Related Aspects of Intellectual Property Rights (“TRIPS”).

TheGATT isagovernment to government agreement. However, it isof particular relevance
to private businesses and individualssinceit lays down the framework for trade in goods around the
world, imposes rules by which all WTO Member countries must abide, and is enforced under the
WTO dispute resolution mechanisms.

At the heart of the GATT are the most favoured nation (“MFN") principle and the principle
of national treatment. The MFN principle requires that countries not discriminate between their
trading partners by offering advantagesto goods originating in some WTO members but not others.
The national treatment obligation prevents discrimination between foreign and locally-produced
goods, requiring that they betreated equally once theimported goods have entered thelocal market.

In addition, the GATT and the separate agreement on anti-dumping measures (formally
known as the Agreement on the Implementation of Article VI of the GATT, 1994) alow countries
to take action against the “dumping” of goods in their markets, but set out rules governing such
action. Dumping refersto the exportation of goods at alower price thanisnormally charged in the
home market. Countries often wish to take action against dumping to defend domestic industries.

TheGATT andtheseparate Agreement on Subsidiesand Countervailing M easures setslimits
on countries' ability to subsidizetheir domesticindustries, and regul atesthe measuresthat countries
may take to counter the effects of imports of subsidized goods.

TheAgreement on Technical Barriersto Tradewasnegotiatedinrecognition of thedifficulties
that are posed for producers and exporters by differing technical regulations and standards and the
possibility that such requirementscould be set arbitrarily asameans of domestic protectionism. The
Agreement tries to ensure that technical regulations, standards, testing and certification procedures
do not create unnecessary obstaclesto trade.
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The Agreement on Trade-Related Investment Measures outlaws a variety of practices
affecting trade in goods that violate the national treatment obligation or the general prohibition on
guantitative restrictions. For example, countries may not demand particular levels of local

procurement (“local content requirements’)

A variety of separate agreements also exist, such as those which address import licensing
procedures, valuation of goodsfor customs purposes, pre-shipment inspection, and rules of origin.
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ANNEX “B”
An Overview of the General Agreement on Tradein Services (“GATS")

During the Uruguay Round of trade negotiations, which resulted in the establishment of the
World Trade Organization in 1995, the 124 participating countries recognized the need for a
comprehensive set of rules governing the growing trade in services.

In order to ensurethat all countries, regardless of size or power, traded under aset of known
and agreed rules, Canada and our partners concluded the General Agreement on Trade in Services
(GATYS). Whilethe General Agreement on Trade and Tariffs (GATT) dealswith tradein goods, the
primary goal of the GATS s progressive liberalization of trade in services.

All of the WTO'’s 140 current members have agreed to open up parts of their domestic
services markets to international competition through the GATS. Although the GATS is an
international, government-to-government agreement, it is of particular relevance to private service
suppliersasit laysdown theframework for tradein servicesaround theworld, thus providing amore
predictable environment in which to plan international activities.

The GATSisbased ontwo basic obligations applicableto all service sectors; theMFN (most
favoured nation) obligation and the transparency obligation. The MFN obligation requires that
Member countriesnot discriminate between likeforeign servicesand serviceproviders, for example,
by permitting opportunitiesor advantagesto servicesand serviceprovidersoriginatinginonecountry
but not in another. The transparency obligations require that WTO Members promote clarity and
the public availability of domestic laws and other measures, so as to facilitate the gathering of
information by foreign services suppliers regarding domestic regulations affecting trade in services
in that country.

The bulk of the trade liberalizing measures negotiated under the GATS are contained in the
separate” Schedules of Commitments” of the WTO Members. These Schedules set out, on a sector
by sector basis, the conditions under which foreigners may provide servicesin the domestic market
and whether or not they are guaranteed national treatment in the domestic market. National
treatment refersto the obligation not to discriminate between like domestic and foreign servicesand
service suppliers.

Each country isfreeto choosethose service sectorswhichit wishestoincludeinits Schedule.
Each country isalso freetoincludeinitsscheduleany limitationsor conditions on the market access
and national treatment commitments that it adopts. After these commitments are made they are
"bound" (they can be modified or withdrawn after negotiations with affected countries). Because
of this, the commitments provide a stable and secure environment in a given sector.

The Schedulestake into account the four major waysin which service suppliers can provide
thelr services—the so-called "modes of supply", and deal with them separately. Asaresult,aWTO
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Member’ sliberalization commitmentsmay differ depending onthemodeof supply. Thefour modes
of supply are asfollows:

1 Cross-border supply - aserviceismailed or otherwise transported across a border.

2. Consumption abroad - a consumer travels across a national border to consume a service.
Examplesinclude atourist or a student.

3. Commercial Presence - a service provider establishes a foreign-based corporation, joint
venture, partnership or other establishment to supply servicesto foreign persons.

4, Presence of natural persons- an individual either alone or as an employee of a service

provider travels to another country to deliver aservice.

The GATS dso providesfor the possibility of sector-specific negotiations, as has occurred
in the telecommunications and financial services sectors. The Agreement on Basic
Telecommunicationsconcludedin 1997. It significantly liberalized tradein basi c telecommunication
services. Some Members committed to a set of principles covering basic telecommunications
matters such ascompetition saf eguards, i nterconnecti on guarantees, transparent licensing processes,
and theindependence of regulatorsinacommonly negotiated text called the" Reference Paper”. The
example of the reference paper and its treatment of pro-competitive principlesis one that may be
considered for broader application to other service sectors.

A new series of GATS negotiations has just begun. Over the coming months, the
Government of Canadawill beconsulting Canadians, withaview to establishing Canadian objectives
heading into these negotiations. Input received during these consultationsisan essential element of
the trade policy-making process and will help form the core of Canada’ s negotiation strategy.
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ANNEX “C”
An Overview of the North American Free Trade Agreement (“NAFTA”)

The NAFTA entered into force in Canada, the U.S. and Mexico on January 1, 1994. It was
designed to encourage increased trade and investment among the three countries by eliminating
customs duties (tariffs) and reducing non-tariff barriers, as well asto set rules for the regulation of
investment, services, intellectual property, competition and thetemporary entry of businesspersons.

The NAFTA did not affect the phase-out of tariffs between Canada and the U.S. under the
Canada-U.S. Free Trade Agreement (FTA), which proceeded on schedule with the elimination of
almost al tariffs on trade in goods originating in the two countries by the beginning of 1998. The
NAFTA providesfor nearly all tariffsto beeliminated on tradein goodsbetween Canadaand Mexico

by the beginning of 2003.
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ANNEX “D”

Reference Paper on Basic Telecommunications Services
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REFERENCE PAPER

Scope

The following are definitions and principles on the regulatory framew
telecommunications services.

Definitions

Users mean service consumers and service suppliers.

Essential facilities mean facilities of a public telecommunications transj

(a) are exclusively or predominantly provided by a single or limit
(b) cannot feasibly be economically or technically substituted ir

A major supplier is asupplier which has the ability to materially affect tt
regard to price and supply) in the relevant market for basic telecommun

@) control over essential facilities; or

(b) use of its position in the market.

1. Competitive safeqguards

1.1 Prevention of anti-competitive practices in telecommunications

Appropriate measures shall be maintained for the purpose of preven-
together, are a major supplier from engaging in or continuing anti-con

1.2 Safequards

The anti-competitive practices referred to above shall include in pe
(a engaging in anti-competitive cross-subsidization,;

(b) using iNnformation obtained from competitors with anti-comyj
(c) not making available to other services suppliers on a timely ba:

about essential facilities and commercially relevant informat
for them to provide services.

20



2. Interconnection

2.1 This section applies to linking with suppliers providing public telec
Nnetworks or services in order to allow the users of one supplier to com
supplier and to access services provided by another supplier, where speci

2.2 INnterconnection to be ensured

INterconnection with a major supplier will be ensured at any techr
network. Such interconnection is provided.

(a under non-discriminatory terms, conditions (including tech
specifications) and rates and of a quality no less favourable tf
own like services or for like services of non-affiliated service
subsidiaries or other affiliates;

(b) in a timely fashion, on terms, conditions (including technica
specifications) and cost-oriented rates that are transparent, 1
to economic feasibility, and sufficiently unbundled so that tli
network components or facilities that it does not require foO|
provided,; and

(c) upon request, at points in addition to the network terminatis

majority of users, subject to charges that reflect the cost of c
additional facilities.

2.3 Public availability of the procedures for interconnection negotia

The procedures applicable for interconnection to a major supplier

2.4 Transparency of interconnection arrangements

It is ensured that a major supplier will make publicly available eithe
agreements or a reference interconnection offer.

2.5 Interconnection: dispute settlement

A service supplier requesting interconnection with a major supplie;
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(a) at any time or

(b) after a reasonable period of time which has been made publicly
to an independent domestic body, which may be a regulatory body as ret
resolve disputes regarding appropriate terms, conditions and rates for

reasonable period of time, to the extent that these have not been establi

3. Universal service

Any Member has the right to define the kind of universal service ob
maintain. Such obligations will not be regarded as anti-competitive per
administered in a transparent, non-discriminatory and competitively N
burdensome than necessary for the kind of universal service defined by

4, Public availability of licensing criteria

Where a licence is required, the following will be made publicly ave

(a) all the licensing criteria and the period of time normally req
concerning an application for a licence and

(b) the terms and conditions of individual licences.

The reasons for the denial of a licence will be made known to the &

5. Independent regulators

The regulatory body is separate from, and not accountable to, any
telecommunications services. The decisions of and the procedures used
with respect to all market participants.

6. Allocation and use of scarce resources

Any procedures for the allocation and use of scarce resources, iNnc
and rights of way, will be carried out in an objective, timely, transparen
manner. The current state of allocated frequency bands will be made pu
identification of frequencies allocated for specific government uses is
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ANNEX “E"

An Overview of the Agreement on Trade-Related Aspects of
Intellectual Property Rights (“ TRIPS’) and the new WIPO treaties

TheTRIPS Agreement was negotiated during thelast round of trade negotiationswhich also
gave rise to the World Trade Organization (“WTQO”). TRIPS is a comprehensive multilateral
agreement on intellectual property (“IP’), covering copyright and related rights, trademarks,
geographical indications, industrial designs, patents, integrated circuit designs and undisclosed
information such astrade secrets. TRIPSisa“minimum standardsagreement”, meaning that WTO
Members may provide moreextensiveprotectionsof IPrightsthan arerequired under TRIPS, if they
so wish.

With respect to each of the types of |P rights described above, the Agreement sets out the
minimum standards of protection that each WTO Member must provide within its borders. The
standards are often set by reference to certain provisions of some of the existing conventions
negotiated within the World Intellectual Property Organization (“*WIPO”). TRIPS does, however,
add anumber of obligations beyond those contained in the pre-existing WI1PO conventions.

The TRIPS Agreement also lays down certain principles applicable to domestic procedures
and legal remediesfor theenforcement of IPrights. It containsprovisionson civil and administrative
procedures and remedies, border measures and criminal procedures, which specify the procedures
and remediesthat must be made availableto I P rights-holdersfor the enforcement of their IPrights.

Disputesbetween WTO Membersover therespect of TRIPS obligationsmay be adjudicated
under the WTQO'’ s dispute settlement procedures.

TRIPS, likethe GATT and GATS, aso follows the principles of most favoured nation and
national treatment. In other words, the intellectual property rights standards and procedures must
be equally avail able without discrimination between foreign I P rights-holders or between domestic
and foreign IP rights-holders.

In addition, to the TRIPS, Canada has signed two WIPO treaties of relevancein thiscontext;
namely theWIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty which
address copyright and related rightsin adigital environment. Canadaisinthe process of examining
what changes might be required to our domestic | egislation and to international instrumentsin order
to facilitate electronic commerce and ensure that intellectual property rights are appropriately
protected in the digital environment (including issues related to possible implementation and
ratification of the WIPO treaties.)
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