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l. INTRODUCTION
A. INITIAL PROCEEDINGS

1.1 On 27 January 2003, the Dispute Settlement Body (DSB) adopted the report of the Panel in
this dispute, as modified by the report of the Appellate Bodly.*

1.2 The findings adopted by the DSB were that the measure at issue in this case — the Continued
Dumping and Subsidies Offset Act of 2000 (heresfter "CDSOA"):

(@ is a non-permissible specific action against dumping or a subsidy, contrary to
ArticlesVI:2 and VI:3 of the GATT 1994, Article 18.1 of the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade 1994
(hereafter the "Anti-Dumping Agreement”) and Article 32.1 of the Agreement on
Subsidies and Countervailing Measures (hereafter the "SCM Agreement”);

(b) is inconsistent with certain provisions of the Anti-Dumping Agreement and SCM
Agreement, so that the United States has failed to comply with Article 18.4 of the
Anti-Dumping Agreement, Article 32.5 of the SCM Agreement and Article XV1:4 of
the Marrakesh Agreement Establishing the World Trade Organization (hereafter the
"WTO Agreement");

(c) pursuant to Article 3.8 of the DSU, to the extent that it is inconsistent with provisions
of the Anti-Dumping Agreement and the SCM Agreement, nullifies or impairs
benefits accruing to the complaining parties® under those Agreements;

1.3 On 13 June 2003, an arbitrator established under Article 21.3(c) of the DSU ruled that the
"reasonable period d time" for the United States to implement the recommendations and rulings of
the DSB in this case was 11 months from the date of adoption of the Panel and Appellate Body
Reports by the DSB. The United States was consequently awarded until 27 December 2003 to bring
the CDSOA into conformity with its obligations under GATT 1994, the Anti-Dumping Agreement,
the SCM Agreement and the WTO Agreement.

14 On 16 January 2004, Canada requested authorization from the DSB®, under Article 22.2 of the
DSU, to suspend the application to the United States of its concessions or other obligations in an
amount to be determined every year by reference to the amount of the offset payments made to
affected domestic producers in the latest annual distribution under the CDSOA.

! Report of the Appellate Body on United States — Continued Dumping and Subsidy Offset Act of 2000
(WT/DS217; WT/DS234/AB/R), (hereafter the "Appellate Body Report") and Report of the Panel on United
States — Continued Dumping and Subsidy Offset Act of 2000 (WT/DS217; WT/DS234/R) (hereafter the "Panel
Report". Throughout this Decision, the original panel in this case will be referred to as the " Panel".

2 Enacted as part of the Agriculture, Rural Development, Food and Drug Administration and Related
Agencies appropriations Act, 2001, Public Law 106-387, 114 Stat. 1549, 28 October 2000, sections 1001-1003.
For a description of the CDSOA, see Panel Report, para. 2.1t0 2.7.

% The Conrplaining Parties in the original proceedings were: Australia, Brazil, Chile, the European
Communities, India, Indonesia, Japan, Korea, Thailand (WT/DS217), as well as Canada and Mexico
(WT/DS234).

* WT/DS217/14; WT/DS234/22.

® WT/DS234/25.
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15 The amount would be established by adding:

@ the amount of offset payments attributed to duties collected on products from Canada;
and

(b) a proportionate amount of the balance of total offset payments less the offset
payments attributed to duties collected on products of other Members that are
authorized by the DSB to suspend concessions or other obligations in this dispute.

16 The annual amount of offset payments would be based on information published by the US
Bureau of Customs and Border Protection or any successor entity.

1.7 Canada intended to implement the above through one or both of the following types of
Measures.

@ the imposition of additional import duties above bound custom duties on products
originating in the United States. Each year, prior to the imposition of the additional
duties, Canada would notify to the DSB afinal list indicating the level of the duties to
be imposed on selected products in the light of the latest annual distribution of offset
payments under the CDSOA;

(b) the suspension of the application of the obligations under Article VI of GATT 1994,
Articles 3, 5, 7, 8, 9, 10, 11 and 12 of the Anti-Dumping Agreement, and Articles 11,
12,15, 17, 18, 19, 20, 21 and 22 of the SCM Agreement to determine that the effect
of dumping or subsidization of products from the United States is to cause or threaten
materia injury to an established domestic industry or is to retard materialy the
establishment of a domestic industry.

B. REQUEST FOR ARBITRATION AND SELECTION OF THE ARBITRATOR

1.8 On 26 January 2004, the United States submitted a communication to the DSB® objecting to
the level of suspension of concessions or other obligations proposed by Canada, on the grounds,
inter alia, that Canada's request failed to specify the level of suspension it proposed to imple ment, and
was therefore an inadequate basis for an arbitrator to make the determinations provided for in
Article 22.7 of the DSU.

1.9 At the DSB meseting of 26 January 2004, Canada's request under Article 22.2 of the DSU and
the United States objection were referred to arbitration in accordance with Article 22.6 of the DSU.’

110 Thearbitration was undertaken by the original panel, namely:
Chairman: Mr Luzius Wasescha

Members: Mr M. Maamoun Abde-Fattah
Mr William Falconer

® WT/DS234/27.

" Other complaining parties in the original proceedings had requested authorization to suspend
concessions or other obligations vis-a-vis the United States under Article 22.2 of the DSU. The United States
requested arbitration pursuant to Article 22.6 of the DSU with respect to each individual request. However, it
did not object to a joint review, provided the Arbitrator would issue a separate report in each case. The
complaining parties, having requested authorization to suspend concessions or other obligationsin this case, are
hereafter referred to as the "Requesting Parties".
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111  On 13 February 2004, the Arbitrator held a joint organization meeting with the United States
and all the parties who requested authorization to suspend concessions or other obligations pursuant to
Article 22.2 of the DSU®, and in respect of which the United States had also requested arbitration.
During this meeting, the parties expressed their views on the draft timetable and working procedures
prepared by the Arbitrator covering al the arbitrations requested. The Arbitrator adopted its working
procedures on 18 February 2004 and its timetable on 23 February 2004.°

112 On 19 February 2004, the United States submitted a request for preliminary ruling from the
Arbitrator applicable to all requests for arbitration. Following consideration of the request, the
Arbitrator informed al parties on 23 February that, having regard to the issues raised in the request,
the Arbitrator deemed it more appropriate to address the content of the United States' communication
of 19 February together with al the other issues and arguments that might be raised throughout the
proceedings. The Arbitrator added that parties should feel free to include comments on the
United States' request in their submissions, as they saw fit.

113 In accordance with the timetable, the Requesting Parties submitted communications
concerning the methodology supporting their requests for authorization to suspend concessions or
other obligations (hereafter the "methodology paper(s)") on 23 February.°

114 The United States submitted a single written submission, applicable to al its requests for
arbitration, on 12 March 2004.

115  All the Requesting Parties filed their written submissions on 31 March 2004.™

116 On 15 April 2004, the Arbitrator informed the parties that a single, joint substantive hearing
with all parties present would be held. However, if a party so requested and if deemed necessary by
the Arbitrator, special sessions on specific issues affecting that party might be organized, at which
only the party concerned and the United States would be allowed to express their views.

117  Thejoint substantive meeting with all parties present was held on 19 April 2004 and written
guestions were submitted to the parties on 21 April. The parties replied in writing on 28 April 2004
and were given until 4 May to comment on each other's replies. The Arbitrator submitted additional
questions on 28 May 2004. Parties replied on 7 June and were allowed to comment on each other's
replies by 14 June. The Arbitrator circulated its Decisions to Members on 31 August 2004, *2

C. ORDER FOLLOWED BY THE ARBITRATOR IN ITSANALYSS

118  Section Il of this Decision addresses the procedural issues raised by the United States, in
particular the United States claims asto lack of specificity in the requests for authorization to suspend
obligations made to the DSB, and in the methodology pepers submitted by the Requesting Parties. It
also addresses the related question of the burden of proof, as applicable to these proceedings.

8 Out of the ten complaining parties in the original proceedings, Brazil, Canada, Chile, the European
Communities, India, Japan, Korea, Mexico requested authorization to suspend concessions or other obligations,
pursuant to Article 22.2 of the DSU.

° The Arbitrator's working procedures are found in Appendix 3 of the DSU and in Annex A to this
Decision.

10 Brazil, Canada, the European Communities, India, Japan, Korea and Mexico submitted a joint
communication. Chile submitted its own communication.

1 Brarzil, the European Communities, India, Japan, Korea and Mexico submitted a joint written
submission. Canada and Chile each submitted their own written submission.

12 Girculation to all Members was deemed to comply with the requirement of Article 22.7 of the DSU
that the DSB be informed promptly of the decision of the arbitrator, once it has been reached.
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119 Pursuant to Article 22.7 of the DSU, our mandate is to "determine whether the leve of
suspension [of concessions or other obligations] is equivalent to the level of nullification or
impairment.” To this end, the Decision first determines, in Section 111, what may be considered to be
the correct level of nullification or impairment caused by the CDSOA. This course of action isin
conformity with previous arbitrations.™® Also in line with previous arbitrations, the decision first
addresses the approach advocated by Canada for the assessment of the level of nullification or
impairment.

120 Then, in Section IV, the Decision addresses the level of suspension of concessions or other
obligations proposed by Canada, and considers the compatibility with Article 22 of the DSU of: (a) a
level of suspension of obligations expressed as a duty rather than as a total value of trade; (b) an
annua adjustment to the level of suspension; and (c) the suspension of obligations by one WTO
Member in relation to a measure aso affecting other Members or non-Members.

121  Section V of the Decision contains the award of the Arbitrator. It is followed by some
concluding remarks in relation to certain wider issues raised in the course of the arbitration.

. PRELIMINARY |ISSUES

A. REQUEST OF THE UNITED STATESFOR A PRELIMINARY RULING

1. Summary of the United States request

2.1 As mentioned in the previous section, on 19 February 2004, the United States filed a request
for apreliminary ruling from the Arbitrator that:

@ a Requesting Party cannot suspend concessions or other obligations based on the
nullification or impairment suffered by other WTO Members, and consequently
offset payments for products other than the Requesting Parties products that are
subject to anti-dumping or countervailing duty orders are outside the scope of the
arbitration proceeding with respect to that Requesting Party;

(b) the Requesting Parties failed to specify the level of suspension and the level of
nullification or impairment in such a way that alows the Arbitrator to determine
equivalence; and consequently each party must provide the information necessary to
enable the Arbitrator to make the determinations called for under the DSU in relation
to that party; and

(©) the proposition that a Requesting Party may establish a new level of suspension each
year is inconsistent with Article 22 of the DSU; and is consequently outside the
scope of the arbitration proceeding for any party requesting to proceed in that
manner.

2. Analysis of the Arbitrator

2.2 On 23 February 2004, we informed the parties that, having regard to the issues raised in the
United States' request for a preliminary ruling, they would more appropriately be addressed together
with all the issues and arguments that might be raised throughout the proceedings. We added that

13 See EC — Bananas I (US) (Article22.6 — EC), para. 4.2

"... as a prerequisite for ensuring equivalence between the two levels at issue we have to
determine the level of nullification or impairment.”
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parties should fedl free to include comments on the United States' request in their submissions, as they
saw fit.

2.3 The United States has reiterated the claims made in its request for a preliminary ruling in its
subsequent submissions. As aresult, we deem it necessary for the clarity of our findings to describe
how we dealt with these claims.

24 First, we note that neither paragraph 6 nor paragraph 7 of Article 22 of the DSU provide for
the possibility of a preliminary ruling and there is, strictly speaking, no practice of a preliminary
ruling at the request of aparty in past arbitrations.

25 Second, some of the issues we were asked to rule upon by the United States were intimately
linked to questions centra to this dispute. We concluded that the relatively expeditious process of a
preliminary ruling was not appropriate to the matters the United States had raised. The purpose of
that process is essentially to eliminate from an arbitration issues that could not be deemed to fall
within the mandate of the Arbitrator.**

2.6 Indeed, a core issue in this arbitration is whether the level of nullification or impairment
suffered by the Requesting Parties can be determined on the basis of the total disbursements made by
the United States under the provisions of the CDSOA. We address this question as part of our review
of the substantive issue, in Section IV.B.2 below.

2.7 Similarly, we concluded that consideration of whether the ability to set a new level of
suspension each year is alowed under Article 22 of the DSU had to form part of our broader
assessment of the level of nullification or impairment and of the level of suspension of concessions or
other obligations. We address this question in Section 1V.B.3 below.

2.8 Finaly, with respect to the aleged failure of the Requesting Parties to specify the level of
suspension and the level of nullification or impairment sufficiently to enable the Arhitrator to
determine equivaence, we note that the United States did not seek an immediate ruling on the
admissibility of the Requesting Parties requests, but rather that the Arbitrator require the Requesting
Parties to provide the necessary information n the course of the proceedings. We recall that other
arbitrators have reminded parties that they had an obligation to provide evidence in support of their
alegations and, more generally, a duty to cooperate with the arbitrator.”® We assumed that all parties
would cooperate in good faith and we did not deem it necessary to make any specific request at that
stage.

29  As an additional consideration, we note that this particular claim of "specificity" by the
United States is, with some exceptions'®, essentially tased on the assumption that the approach
advocated by the United States to the determination of nullification and impairment is the only correct
one, and should have been followed by the Requesting Parties. Since a central question in thiscaseis
whether the Requesting Parties are entitled, under Article 22 of the DSU, to proceed on the basis of
the level of nullification or impairment and the level of suspension they propose, it does not seem
appropriate in our opinion to address this question as a matter for a preliminary ruling. Rather, it
should be addressed as part of the substance of the case.

14 We noted that addressing these issues at a preliminary stage in a manner fully respecting due process
would most probably involve an amount of time close to the time necessary to review the case as a whole.
Indeed, we would have had to give a sufficient amount of time to the Requesting Parties to address the United
States' claimsin writing and perhaps hold a specific hearing on these isues.

15 See, e.g., EC — Hormones (Canada) (Article 22.6 — EC), para. 11, Brazil — Aircraft (Article 22.6 —
Brazil), para. 2.9.

18 Thisisthe case, in our view, of the United States' claim concerning Canada's failure to specify how it
will implement its suspension of obligations under the Anti-Dumping Agreement and the SCM Agreement.
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210 This said, we note that our decision not to issue a preliminary ruling on the particular issues
raised by the United States does not preclude us from ruling on pracedura issues in the Decision.

B. SUFFICIENT SPECIFICITY OF CANADA'S REQUEST UNDER ARTICLE 22.20F THE DSU

1. Preliminary remarks

211 Asmentioned above, some of the claims raised by the United States which could normally be
considered as "procedura" were essentially based on the assumption that the Requesting Parties ought
to follow the approach advocated by the United States in their assessment of the level of nullification
or impairment and of the level of suspension of concessions or other obligations. This is for instance
the case regarding the issue whether a single specific level of nullification or impairment and,

correlatively, of suspension of obligations should be provided by the Requesting Parties. Thisisalso
the case, in our opinion, with the United States' claim regarding the type of measure which the
Requesting Parties plan to apply, if they are alowed to suspend concessions or other obligations."’
We consider that such claims are more appropriately addressed as part of our review of the substance
of the case. We nonetheless found that certain aspects of these claims should be discussed separately
to the extent that they relate to specific procedural rights of the United States in these proceedings,
which ought to be protected.

212  We consider thisto be the case in relation to the claim that there should be a minimum degree
of specificity supporting any request for suspension of concessions or other obligations so as to allow
the respondent in the main dispute to exercise its right to request arbitration. *®

213 Wedso deem it appropriate, in the light of the arguments of the parties, to address separately
the United States' claims related to the lack of specificity in Canadas request regarding how it intends
to suspend certain obligations under Article VI of the GATT 1994, the Anti-Dumping Agreement and
the SCM Agreement.

2. Main arguments of the parties
@ United States

214  The United States claims that the Requesting Parties have failed to specify the level of
suspension of concessions and the level of nullification or impairment, both in their requests under
Article 22.2 of the DSU and subsequently in the course of this arbitration, in a way that enables the
Arbitrator to determine equivalence. The United States presents this issue as one of specificity of the
request under Article 22.2 of the DSU and, more generaly as a question of dut}/ to cooperate with the
Arbitrator by providing information on the level of nullification or impairment.™

215 The United States contends that the Requesting Parties have failed to quantify either the level
of sugpension or the level of nullification or impairment. The Requesting Parties replace specific
values with genera concepts and ask the Arbitrator to determine that two amounts are equivaent to
one another without knowing what those amounts are. The United States adds that the Requesting

¥ The United States contests in substance the intention of the Requesting Parties to impose a tariff
surcharge on alist of products to be calculated so as to generate, over a period of one year, an income equivalent
to the offset payments made in the latest annual distribution under the CDSOA. The United States argues that
this approach places no limit on the level of suspension that will be effectively imposed and is contrary to past
practice.

18 We leave aside the question of the usefulness of a sufficiently specific request to allow the DSB to
reach an informed decision.

19 United States preliminary request, 19 February 2004, paras. 21-27.
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Parties decline to provide any information on the level of suspension requested or to base their request
on trade effect.”

216 The United States notes that the Requesting Parties intend to impose a yet unidentified duty to
an unspecified value of imports, thus failing to identify the amount of trade that would be covered by
their request. Without more information, it is impossible to "determine” the level of suspension
proposed and the actual impact of the duty on imports from the United States®

217 The United States also contests Canada's intention to suspend the application of some of its
obligations under Article VI of GATT 1994, the Anti-Dumping Agreement and the SCM Agreement.
The United States notes that, while arbitrators may not review the "nature" of the obligations to be
suspended, they nonetheless need to evaluate the impact that a suspension proposa will have. This
requires a certain degree of specificity from requesting partiesin the description of the measures that
they plan to adopt to suspend obligations.”

(b) Canada

218  With respect to the quantification of the level of nullification or impairment and the level of
suspension, Canada replies that the Requesting Parties have directly linked those levels to the level, or
guantity, of disbursements made by the United States each year under the CDSOA. The requested
level of suspension has been stated in quantitative terms. Not only is the level quantified each year,
but the quantity is derived from figures reported by the United States itself.?®

219  With regard to the United States' claims regarding the suspension of certain obligations under
Article VI of GATT 1994, the Anti-Dumping Agreement and the SCM Agreement, Canada argues
that this claim amounts to requesting the Arbitrator to examine the nature of the specific obligations
that Canada has requested authorization to suspend, and that the manner in which Canada ultimately
chooses to suspend concessions is not something for the Arbitrator to review.*

3. Does Canada's request fail to meet the minimum specificity standard applicable in an
Article 22.6 arbitration?

220 InEC - Bananaslll (Ecuador) (Article 22.6 — EC), the arbitrators stated that "the specificity
dtandards, which are well established in WTO jurisprudence under Article 6.2 of the DSU were
relevant for requests for authorization to suspend concessions under Article 22.2 and for requests for
referral of such matter to arbitration under Article 22.6".° More particularly, the arbitrator considered
that:

€)) the request under Article 22.2 must set out the specific level of suspension (i.e. alevel
deemed equivalent to the nullification or impairment caused by the WTO-incons stent
measure, pursuant to Article 22.4 of the DSU); and

(b) the request nust specify the agreement and sector(s) under which concessions or
other obligations would be suspended, pursuant to Article 22.3 of the DSU.

20 United States written submission, para. 25.

2L United States written submission, para. 28.

22 United States written submission, paras. 31-36.

23 Canada's written submission, para. 53.

24 Canada''s written submission, paras. 62-64.

% gee EC — Bananas |11 (Ecuador) (Article 22.6 — EC), paras. 20-29. See also EC — Hormones
(Canada) (Article 22.6 — EC), para. 16.
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221  The specificity issue whether requirement (a) has been met by Canada in its request, turns on
whether the "specific level of suspension” should be expressed "in dollars and cents', or monetary
terms. This in turn depends on the determination of the substantive issue before the Arbitrator of
whether the approach to nullification or impairment proposed by Canada and the other Requesting
Parties is compatible with Article 22 of the DSU. We revert to this matter in Section 111 below.

222  With regard to requirement (b) above, we note that Canada's request expressly mentions
GATT 1994 provisions, as well as articles of the Anti-Dumping and SCM Agreements. In addition,
Canada's request, to the extent that it specifies that the suspension would consist of the imposition of
"additional import duties above bound custom duties on products originating in the United States,"*°
unegquivocally specifies the sector (trade in goods) concerned.

223  The question raised by the United States includes a second dimension if one applies mutatis
mutandis to this case the standards of specificity developed under Article 6.2 of the DSU. This is
whether the information provided by Canada as to its proposed level of suspension was such as to
prejudice the ability of the United States to defend itself (i.e., in this case, to make an informed
decision to request, or not, arbitration under Article 22.6 and to argue its case before the Arbitrator) >’
This question may be answered by reviewing the United States' submissions in these proceedings.
Having reviewed those submissions, we note that the degree of specification of the level of
suspension proposed by Canada in no way prejudiced the ability of the United States to exercise its
rights under Article 22.6. Moreover, as explained below, a number of claims presented by the United
States as to a lack of specificity in Canada's request actually relates to the nature of the obligations to
be suspended rather than to the specificity of the request under Article 22.2.

224  Wetherefore conclude that Canada's request for authorization to suspend concessions or other
obligation, while it could have certainly been more informative, is acceptable in terms of the
minimum specificity requirement applicable to Article 22.2 requests. In this respect, we consider that
the United States did not demonstrate that either its ability to reach an informed decision to request
arbitration, or its ability to defend itself in these proceedings had been prejudiced as a result of the
way Canada's request was formulated.

4. Canada’'s suspension of obligationsunder Article VI of GATT 1994, Articles3,5,7,8, 9,
10, 11 and 12 of the Anti-Dumping Agreement and Articles 11, 12, 15, 17, 18, 19, 20, 21
and 22 of the SCM Agreement

225 Asprevioudy indicated, the question of the specificity of certain aspects of Canada's request
for suspension of obligations in terms of its equivalence with the level of nullification or impairment
is addressed in paragraphs 4.7-4.11 below. This section is limited to addressing the "procedura”
guestion of whether the United States was prejudiced in its ability to defend itsalf as a result of the
aleged lack of specificity of Canadds request for suspension of obligations under Article VI of
GATT 1994, Articles 3, 5, 7, 8, 9, 10, 11 and 12 of the Anti-Dumping Agreement and Articles 11, 12,
15, 17, 18, 19, 20, 21 and 22 of the SCM Agreement.

226  Artide 22.7 of the DSU provides that:

"The arbitrator acting pursuant to paragraph 6 shall not examine the nature of the
concessions or other obligations to be suspended ..."*°

%5 See WT/DS234/25.
27 See Appellate Body Report in Korea— Dairy, paras. 127-131.
28 See also EC — Hormones (Canada) (Article 22.6— EC), para. 19.
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227 Intermsof thisprovision, primafacie, the choice of provisions of the GATT 1994, the Anti-
Dumping Agreement or the SCM Agreement to be suspended is a matter to be exercised by Canada at
its discretion.”® We agree with Canada that we do not have a mandate to address its choice of WTO
obligations to be suspended.

228 It is our understanding that the United States does not contest the discretion of Canada to
suspend certain obligations rather than others. Instead, the United States seems to be concerned with
the lack of precision in Canadas request as to how those suspensions will be actually implemented.
The United States argues in effect that this leads to a situation where the Arbitrator is incapable of
assessing with sufficient certainty the level of suspension of concessions or other obligations because
the request leaves it open to Canada to implement the suspensions proposed in many different ways.

229 In order to address the United States concern, Canada’s request would essentially have to
specify the measures proposed to be taken to implement the suspension of a given obligation. In
considering this, it is necessary to differentiate between the WTO obligation to be suspended and the
specific measures taken to implement such suspensions. We note that our mandate is to determine
whether the level of suspension of WTO obligations is equivaent with the level of nullification or
impairment. Article 22.7 of the DSU does not imply a review of the actual measures, which will
implement a suspension, to determine if they will exceed the level of nullification or impairment, and
in our view, the Arbitrator's mandate does not extend to addressing or approving the proposed
implementation of the suspension of the obligations.

230 Moreover, we do not believe it is appropriate to presume in this Decision that Canada will
breach its obligations when implementing the authorization from the DSB to suspend concessions or
other obligations. Such a presumption would be contrary to the obligation on WTO Members to
comply with their treaty obligations in good faith (pacta sunt servanda).

231 Previous arbitrators have generaly not reviewed the obligations that the requesting party
proposed to suspend to verify that, once applied, the level of nullification or impairment would not be
exceeded. Nor have they, for that matter, requested information on the way the suspensions would be
implemented.*® We note that risks of the level of nullification or impairment being breached arises
with most countermeasures, including where a Member imposes a 100 per cent tariff surcharge, the
most common type of suspension.**

232  We conclude therefore, that we do not have authority under our mandate to require Canadato
be more specific as to the measures it intends to apply to suspend its obligations. We note that, if the
DSB considers that Canada's request is not acceptable in this respect, it may reject Canadas request,
pursuant to the last sentence of Article 22.7 of the DSU. Similarly, if the United States were to
consider that the actua suspension of obligations by Canada exceeded the level of nullification or
impairment determined pursuant to this decision, t may have recourse to the dispute settlement
mechanism. *

29 5ee EC — Hormones (Canada) (Article 22.6— EC), paras. 18-19.

30 Even the arbitrator in EC — Bananas |11 (Ecuador) (Article 22.6 — EC), which had to determine
whether the principles and procedures set forth in Article 22.3 had been followed by Ecuador, reviewed only the
obligations and did not address the implementing measures.

31 We also note that, pursuant to Article 19.1 of the DSU, panels and the Appellate Body may only
recommend that the Member concerned bring its legislation into conformity with its obligations under the
agreement which has been breached.

32 See EC — Hormones (Canada) (Article 22.6— EC), para. 71, US— 1916 Act (EC) (Article 22.6—US),
para. 7.9.
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233 Having regard to the above, we nonetheless urge Canada, as occurred in two arbitrations
where similar suspensions of obligations were proposed™, to take appropriate steps to ensure, if it
decides to proceed with the suspension of certain of its obligations vis-a-vis the United States referred
to in document WT/DS234/25, that this will be done in such away that equiva ence between the level
of suspension and the level of nullification or impairment is respected. We aso urge Canada, if and
when it submits a revised request for authorization to the DSB to suspend concessions or other
obligations in this case, to provide a more detailed request to ensure greater transparency and
predictability in its suspensions (and thus reduce the potential for a continuation of this dispute
through recourse by the United States to the dispute settlement mechanism).®*

C. BURDEN OF PROOF

1. Main arguments of the parties

234  The parties have repeatedly raised the question of the burden of proof in these proceedings.
Canada argues that the United States, as the party claiming that Canadas requested level of
suspension is not equivaent to the level of nullification or impairment, must prove its case. The
United States also bears the burden of proving on a prima facie basis its allegation that the level of
nullification or impairment is"zero". Canada considers that, by contrast, the Requesting Parties have
demonstrated in their written submissions that the level of suspension they request authorization to
apply is equivalent to the level of nullification or impairment.*®

235 The United States acknowledges that it bears the burden of proof in these proceedings.
However, it argues that it only has to submit evidence sufficient to establish a "presumption” that the
level of suspension proposed is not equivalent to the level of nullification or impairment. According
to the United States, it does not bear the burden to show that the level of nullification or impairment is
"zero". By contrast, the Requesting Parties failed to substantiate their claim that the level of
nullification or impairment corresponds to the full amount of disbursements made under the CDSOA,
despite the fact that Canada itself asserts that the level of nullification or impairment must be based to
the extent possible, on credible, factual and verifiable information, and not on speculation. *°

2. Position of the Arbitrator

236  Since burden of proof has been extensively addressed in previous Article 22.6 arbitrations, we
need not dwell on this matter. Like the arbitrator in EC — Bananas |11 (Ecuador) (Article 22.6 — EC),
we smply note the considerations of the arbitrator in EC — Hormones (Canada) (Article 22.6 — EC)
on this matter and conclude that, while it is for the United States to prove that Canada's request for
suspension exceeds the level of nullification or impairment, Canada must also sufficiently support its
allegations that its request meets the requirement for equivalence of Article 22.4 of the DSU.

237 We aso note that, in EC — Hormones (Canada) (Article 22.6 — EC), the arbitrator recalled
that:

33 Brazl — Aircraft (Article 22.6 — Brazil), para. 4.2; and Canada — Aircraft Credits and Guarantees
(Article 22.6 — Canada), para. 4.2. See also EC — Hormones (Canada) (Article 22.6 — EC), para. 71 and EC —
Hormones (US) (Article 22.6 — EC), para. 82.

34 In general, a more detailed presentation of the measures that may ultimately be applied to suspend
concessions or other obligations by the Member requesting authorization to suspend under Article 22.2 of the
DSU, would contribute to the transparency necessary to alleviate concerns that, once authorized, the level of
suspension of obligations may exceed the level of nullification or impairment. See also EC — Hormones
(Canada) (Article 22.6 — EC), footnote 15, referring to articles 3.2, 3.3, 3.7 and 3.10 of the DSU.

35 Canada's written submission, para. 10. Canada's oral statement, paras. 6-8.

38 United States oral statement, paras. 5-6.
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"11.  The duty that rests on all parties to produce evidence and to collaborate in
presenting evidence to the arbitrators — an issue to be distinguished from the question
of who bears the burden of proof — is crucid in Article 22 arbitration proceedings.
The EC is required to submit evidence showing that the proposal is not equivalent.
However, at the same time and as soon as it can, Canadais required to come forward
with evidence explaining how it arrived at its proposal and showing why its proposal
is equivalent to the trade impairment it has suffered. Some of the evidence — such as
data on trade with third countries, export capabilities and affected exporters — may,
indeed, be in the sole possession of Canada, being the party that suffered the trade
impairment. This explains why we requested Canada to submit a so-called

methodology paper."®’

2.38  Having regard to the duty of the partiesto supply evidence and, more generaly, to collaborate
with the Arbitrator, and following the approach of the arbitratorsin Brazil — Aircraft (Article 22.6 —
Brazl)*® and in Canada — Export Credit and Guarantees (Article 22.6 — Canada)®, we are of the
view that if a party makes a particular claim but fails to cooperate and provide evidence sufficiently
supporting its claim, we may reach a conclusion on the basis of the evidence available, including
evidence submitted by the other party or data publicly available.

1. DETERMINATION OF THELEVEL OF NULLIFICATION OR IMPAIRMENT

A. MAIN ARGUMENTS OF THE PARTIES

1. United States

31 The United States considers that the Requesting Parties, by arguing that a breach is itself a
nullification or impairment ignore the critical distinction that the drafters of the WTO agreements
have drawn between, on the one hand, a breach of a WTO commitment and, on the other hand, the
economic impact that is "the result of" that breach. The United States refers to Article XXIII of
GATT 1994, but aso to Article 22.8 of the DSU.* The United States further claims that the level of
nullification or impairment must be established on the basis of the trade loss suffered directly by each
Requesting Party. The United States argues that an analysis of the leve of nullification or impairment
must focus on the "benefit" allegedly nullified or impaired as aresult of the failure of the responding
party to bring the measure at issue into conformity with the recommendations and rulings of the
DSB.** In previous cases, arbitrators have compared the actual amount of exports affected by the
WTO-inconsistent measure to the amount of exports in a"counterfactual”.* The difference between
the two values typically represented the level of nullification or impairment. The United States is aso
of the view that the Appellate Body confirmed this approach by focusing on the "trade effect” of the
CDSOA, as a non-permissible specific action against dumping or a subsidy. A change in the
"conditions of competition" arising from a government payment to producers is different from a
subsidies analysis since there has been no finding against the CDSOA as an "actionable subsidy".

The focus on trade effect is consistent with past practice in Article 22.6 arbitrations.* Moreover, the
level of nullification or impairment must be measured in terms of the effect the CDSOA has on
producers/exporters subject to anti-dumping or countervailing duty orders.

37 See, e.g., EC — Hormones (Canada) (Article 22.6— EC), paras. 9-11.

% Paras. 2.9-2.11.

%9 Para. 3.76.

“0 United States oral statement, paras. 7-13.

1 United States written submission, para. 40.

42 j.e., the situation which would exist if the responding party had brought the WTO-inconsistent
measure into conformity within the reasonable period of time (United States written submission, para. 41).

3 United States written submission, para. 47.
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3.2 The United States aso claims that, under the Appellate Body analysis, any effect that the
CDSOA offset payments might have on competitors that are not subject to anti-dumping or
countervailing duties (i.e. other United States' producers and foreign producers/exporters not subject
to an anti-dumping or countervailing duty order) was not relevant to the findings of the Panel or the
Appellate Body under Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of the SCM

Agreement. A Member cannot suffer nullification or impairment as a result of a non-permissible
specific action against dumping or against a subsidy if no order is in place and if no duties can be
collected on that Member's products. The allocation of the total annual disbursements advocated by
the Requesting Parties shows that the Requesting Parties have not even attempted to relate the levels
of suspension proposed to the level of nullification or impairment suffered.

3.3 In addition, the United States argues that special accounts relating to revoked orders should
not be considered because, in the case of revoked orders, a link does not exist between offset
payments and an anti-dumping or countervailing duty order. When there is no anti-dumping or CVD
order in place, any payment received by an affected domestic producer in 2003 cannot nullify or
impair any benefits related to Article 18.1 of the Anti-Dumping Agreement or Article 32.1 of the
SCM Agreement.**

34 The United States further claims that disbursements under the CDSOA, i.e. the concrete
application of the CDSOA, are not part of the measure found inconsistent with the WTO Agreement.
As aresult, an examination of the actual disbursements made under the CDSOA would go beyond the
terms of reference of the original disputes.*®

35 Yet, even if one were to consider these payments, the United States recalls that the DSB
found that the CDSOA offset payments caused no adverse effect® and there is no evidence that
CDSOA offset payments have in reality affected Requesting Parties dumped or subsidized trade.
There is no requirement under the CDSOA for how offset payments are to be used. Likewise, a
substantial share of the "qualifying expenditures’ reported reflect expenditures made after the
issuance of the anti-dumping duty finding or order or countervailing duty order, but long before the
US Congress even enacted the CDSOA. It is adso impossible for affected domestic producers to
predict whether they will receive offset payments and, if so, how much they will receive in any given
year. Furthermore, in at least two instances, offset payments under the CDSOA flowed to companies
not involved in the production or sale of products covered by an anti-dumping or countervailing duty
order. Finaly, offset payments represent a small fraction i.e. in most caseslessthan 1 per cent and in
no case more than 5 per cent of domestic producers sales or production of the relevant product. The
United States deems it unlikely that such de minimis disbursements would have any real impact on
production and any discernible effect on trade. The United States notes in this respect that for the
purpose of Article 11.9 of the SCM Agreement, a subsidy is de minimis if it is less than 1 per cent
ad valorem*’

3.6 Finaly, the United States argues that there is no bar to a finding of "zero" nullification or
impairment in an Article 22.6 proceeding. Not every violation will result in a measurable level of
nullification or impairment and the United States considers that the presumption of nullification or
impairment under Article 3.8 of the DSU can be rebutted before an Article 22.6 arbitrator.*®

4 United States written submission, paras. 57-58.
%5 United States written submission, paras. 15-19.
46 United States written submission, paras. 62-65.
7 United States written submission, paras. 66-74.
8 United States written submission, paras. 75-79.
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2. Canada

3.7 Canada claims that the level of nullification or impairment in this case corresponds, a a
minimum, to the total amount of disbursements made by the United States' authorities under the
CDSOA.

3.8  According to Canada, Article 22.4 of the DSU does not itself elaborate on the concept of
"nullification or impairment”. However, the meaning of these terms can be understood by
considering how nullification or impairment relates to a violation of obligations. Article 3.8 of the
DSU provides for a presumption that a violation of rights will lead to nullification or impairment
because the covered agreements confer "benefits’ on Members in the form of "rights'. A violation by
a Member of its obligations adversely affects — nullifies or impairs — the rights of other Members.
Indeed, Articles 22.3(a) and 23.1 deem a violation of obligations to be a form of nullification or
impairment of benefits. It follows that the extent of a violation will determine the extent of the
nullification or impairment. This is consistent with the object and purpose of the DSU itself and the
WTO dispute settlement system more generally. The level of nullification or impairment is, therefore,
the extent to which any benefit accruing to a WTO Member under the WTO Agreement is affected by
the failure of another Member to carry out its obligations. In this case, the extent of the failure is the
failure of the United States to bring the CDSOA into compliance, including by continuing to make
illegad CDSOA didtributions. Canada adds that the arbitrator in US — 1916 Act (EC) (Article 22.6 —
US) recognized that the existence of the non-compliant measure itself nullified or impaired benefits
and that each application of the measure increased or further nullified or impaired benefits.*

3.9 As to the amount of nullification or impairment, Canada recalls that the arbitrator in US —
1916 Act (EC) (Article 22.6 — US) found that the term "level” refers to a quantitative measure. The
level of nullification or impairment must be based to the extent possible on credible, factual and
verifiable information and not on speculation. The concrete application of the CDSOA, in the form of
illegal monetary disbursements, is readily quantifiable. Each dollar of illegal disbursements, a direct
economic consequence of the CDSOA, further nullifies or impairs benefits. Accordingly, the
quantitative level of nullification or impairment is determined, as a minimum, by the illega
distributions under the CDSOA. In order to counter the whole amount disbursed, the Requesting
Parties have not only alocated among themselves the disbursements relating to duties imposed on
products from those Members, seven of them have aso allocated among themselves the difference
between 5t0he disbursements relating to their own exports and the total disbursements under the
CDSOA.

310 Canada further disagrees with the United States position that the level of nullification or
impairment in this case and, hence, the level of suspension, is "zero". Canada contests the
United States' argument that the Arbitrator must divorce the application of a measure from the
measure itself. When a measure as such violates the WTO Agreement, each and every application of
the measure is, by definition, a violation of the WTO Agreement™ and every illegal disbursement
contributes to the level of nullification or impairment of benefits.>

311 Canadaaso contests the opinion of the United States that nullification or impairment should
be measured by the effect that the CDSOA has on the trade of each Requesting Party. Canada
considers that there is nothing in Articke 22.4 of the DSU or elsewhere to support the United States
interpretation that nullification or impairment refers exclusively to the trade effect of the illegal
measure. According to Canada, the benefits being impaired in this case are the rights of Membersto

49 Canada's written submission paras. 11-20.
°0 Canada's written submission paras. 21-27.
°! Canada's written submission, paras. 29-33.
52 Canada's written submission, para. 44.
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expect that the United States will take no measure other than those authorized under the WTO
Agreement to respond to dumping, and the corresponding obligation of the United States not to take
such measures. Canada refersto the arbitration in US— FSC (Article 22.6 — US), where the arbitrator
rejected the United States' argument that the remedies for non-compliance under Article 4 of the SCM
Agreement had to be linked or limited to "trade effect”. Likewise, the obligation being breached by
the United States is an erga omnes obligation, owed to each of the Requesting Parties. Each of the
Requesting Parties might therefore have requested a level of suspension equivalent to the total amount
of the disbursement.*

B. ANALYSISOF THE ARBITRATOR
1. Introduction

312 The approaches of the parties are — in appearance at least — based on diametrically opposed
conceptions of "nullification or impairment”. However, while the United States approach seems to
rely largely on the practice of other arbitrations under Article 22.6 of the DSU, the approach defended
by Canada is, if one excludes the arbitrations carried out under Article 4.10/4.11 of the SCM
Agreement, novel in the context of Article 22.6 of the DSU.

313 Consstent with the practice of previous arbitrators™, we proceed with the review of the
approach advocated by Canada. If we find it to be compatible with the DSU, we will proceed with a
determination of the level of nullification or impairment on that basis. If we do not find it compatible
with the DSU, we will determine the level of nullification or impairment by applying a methodology
appropriate in this case.”

314 Canadas contention that the level of nullification or impairment corresponds, at the
minimum, to the total amount disbursed by the United States under the CDSOA seems, in our
understanding, to be based essentially on the following premises:

€)] aviolation is aform of nullification or impairment;

(b) the notion of "benefit" under Article XXI1I1 of GATT 1994 and the DSU encompasses
rights under the WTO Agreement;

(c) Canada has a right under the WTO Agreement to expect that the CDSOA should not
exist. Asaresult, Canada, together with the other Requesting Parties in this case, has
a right to suspend concessions or other obligations up to the full amount of
disbursements under the CDSOA.

315 Wewill hereafter address these elements. We will also subsequently address a core issue for

our determination of the level of nullification or impairment, i.e. whether we can consider
disbursements under the CDSOA in our calculation.

2. Review of the approach proposed by Canada
€) Artice XXIII of GATT 1994 and the DSU

316 After careful consideration we are not persuaded that the position of Canada is supported by
Article XXIIl of GATT 1994 or the DSU, for the reasons stated bel ow.

53 Canada's written submission, para. 46.
>4 See, e.g., Brazil — Aircraft (Article 22.6 — Brazil), paras. 1.5 and 3.18.
5 EC — Hormones (Canada) (Article 22.6— EC), para. 12.
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3.17 Fird, in order to assess Canada's arguments, it seems appropriate to revisit the source of the
concept of nullification or impairment, i.e., Article XXIIl of GATT 1994, on which the DSU is
based.”® Artide XXI11:1 of GATT 1994 provides — in relevant parts— asfollows:

"If any contracting party should consider that any benefit accruing to it directly or
indirectly under this agreement is being nullified or impaired [...] as aresult of

@ the failure of another contracting party to carry out its obligations under this
Agreement, or

(b) the application by another contracting party of any measure, whether or not it
conflicts with the provisions of this Agreement, or

(c) the existence of any other situation,

The contracting party may, with a view to the satisfactory adjustment of the matter,
make written representations or proposals to the other contracting party or parties
which it considers to be concerned.”

318 Consdered in the context of Article XXIIl of GATT 1994, nullification or impairment and
violation are clearly separate concepts. Article XXIII:1 basicaly provides that nullification or
impairment of benefits is what must be ultimately demonstrated.®” Nullification or impairment may
essentiadly exist "as aresult of"; (a) aviolation; (b) a situation of non-violation; or (c) "any other
situation”. Therefore, violation is not to be confused with nullification or impairment of a benefit.

319 Wefind support for this position in Article 3.8 of the DSU, which reads as follows:

"In cases where there is an infringement of the obligations assumed under a covered
agreement, the action is considered prima facie to congtitute a case of nullification or
impairment. This means that there is normally a presumption that a breach of the
rules has an adverse impact on other Members parties to that covered agreement, and
in such cases, it shal be up to the Member against whom the complaint has been
brought to rebut the charge."

320 As mentioned by Canada, a violation generates, pursuant to Article 3.8 of the DSU, a
presumption of nullification or impairment. Article 3.8 does not treat violation as a form of
nullification or impairment. Article 3.8 merely exempts the party having demonstrated the violation
from also having to demonstrate nullification or impairment. It does not modify the fundamental
requirement that what is ultimately to be demonstrated is nullification or impairment.

321 Thisis confirmed by the last sentence of Article 3.8, which provides the opportunity for the
aleged violating Party to rebut the presumption of nullification or impairment. If violation was
conceptualy equated by Article 3.8 to nullification or impairment, there would be no reason to
provide for a possibility to rebut the presumption. The theoretical possibility to rebut the presumption
established by Article 3.8 can only exist because violation and nullification or impairment are two
different concepts.

% See Article 3.1 of the DSU. This provision makes clear that the DSU must be applied in a manner
consistent with the principlesembodied in Article X X111 of GATT 1994.

>7 Since "impediment of the attainment of an objective of the Agreement” is not discussed in this case,
werefrain from referring to it.
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322 Evenif we were to follow Canadas interpretation of Article 3.8, the end result would be the
same as that from our interpretation: a nullification or impairment is deemed to exist, which implies
that the Member found in breach of its obligations has to bring its legidation into conformity with its
obligations under the WTO Agreement. However, this does not imply that the level of such
nullification or impairment is equal to the "value' of the violation. Article 3.8 deds with the
establishment of the existence of nullification or impairment during proceedings before a pandl, it
does not address the valuation or quantification of such nullification or impairment.

323 Canada argues that the presumption under Article 3.8, if not rebutted, implies that
nullification or impairment exists and cannot be "zero". Canada cites the US — 1916 Act (EC)
(Article 22.6 —UYS) arbitration in support of its position.

324  We accept the view that some nullification or impairment should exist if it has not been
rebutted. However, the quantification of the level of nullification or impairment remains to be
established. Article 3.8 does not address how nullification or impairment should be vaued.

325 We note that Canada refersto Articles 22.3(a) and 23.1 of the DSU in support of its position
that violation is aform of nullification or impairment.

326  Artide 22.3(a) reads asfollows:

"[T]he genera principle is that the complaining party should first seek to suspend
concess