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PROCEEDI NGS

PRESI DENT KEI TH: Good norni ng, |adies and
gentlemen. Could | welcone you all to this
jurisdictional hearing in the matter United Parce
Service Anerica agai nst Canada. W have, of
course, had sone discussions about the tinm ng that
we nmight follow today and tonmorrow and, if
necessary, on \Wednesday. Perhaps when the
representatives of the parties, of the two parties
have introduced themsel ves--and | should al so
wel cone representatives of the United States and
Mexi co--we m ght have sonme indication of just where
we are in terns of the timng

Could | ask Canada, the representative of
Canada, to introduce his teanf

MR, RENNIE: Thank you, M. Chairnman
Indeed, it's with pleasure that | introduce the
nmenbers of the Canadi an team at counsel table
today. To ny left, Sylvie Tabet, M. Patrick
Bendin, M. Mchael Peirce, and M. Alan WIllis.

There are, of course, nany other nenbers of the
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team who don't have the benefit of a speaking role

today, and in terns of the timng, M. Chairman, we

are about where we thought we were when we | ast

spoke. But we will be certainly done today.

PRESI DENT KEI TH:

Thank you.

MR, CARROLL: Good norning, M. Chairnan.

My nane is Mchael Carroll.

Wth ne today as part

of our group are, to ny inmediate left, Keith

Mtchell, M. Stan Wng, Barry Appleton, lan Laird,

Rosemary Marotta, Rajeev Sharma, John Landry, and |

may not be going in the right order, but I'lIl just

gi ve you the group, M. Ray
Borowi cz, M. Mat Capazzoli,
PRESI DENT KEI TH:

Yes, M. Rennie?

Cal amar o, Frank
and Al an Kauf nan.

Thank you, M. Carroll.

MR, RENNIE: Thank you, M. Chairman, and

good norning, nenbers of the Tribunal. | would

like to ensure that you have with you the materials

to which I will refer today.

Those, of course,

enconpass the Anended Statenment of Claim the

subm ssions of the parti es,

and those of the other
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treaty parties.

W' ve al so provided you with a conpendi um
this nmorning, as we have our friends, which is
sinply a digest of the specific pages extracted
fromour authorities in the order to which we wll
refer to them

Wth your leave, we will also use a
Power Poi nt presentation of our argunent, and you
will find a copy of the slides at Tab 1 of this
conpendi um

Now, if | nmay start, let ne at the
begi nning give you a brief road map of the order of
Canada' s argunent and how we propose to use the
day.

Il will begin first with a review of the
NAFTA and its architecture. This review w |l
establish that there is no recourse by an investor
bef ore a NAFTA Chapter El even Tribunal in respect
of the anticonpetitive business practices of a
gover nment nonopoly or state enterprise. |n our

subm ssion, this conclusion is in and of itself
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sufficient to dispose of the notion in Canada's
favor.

Second, we will review the |egal
precondition to the sole situation where the
conduct of a governnment nmonopoly or state
enterprise could give rise to investor recourse.
This, of course, requires the exercise of a
del egated governnental authority. W will turn to
t hat issue second.

Third, we will address and di spose of the
argunents UPS advances to avoid what we say is the
plain text of the treaty.

Fourth, even were UPS to succeed in all of
t he above, it would be to no avail because, in any
event, anticonpetitive business conduct is not
within the | egal scope or anmbit of the m ninmum
standard of treatnent.

I will conclude the day, and while we will
take the day, Canada's case is relatively straightforward
However, given what has been raised in

t he Menori al --Counter-Menorial, sone tinme nust be
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spent in clarifying that which we say is otherw se
cl ear.

There is one issue before this Tribuna
today, and one issue alone: Does the NAFTA confer
jurisdiction on a Chapter Eleven Tribunal to
provide a renmedy to an investor in respect of the
anticonpetitive business conduct of a government
nonopol y? The sinple answer to this question is
no. The NAFTA unequivocally reserves clains for
anticonpetitive conduct of a governnent nonopoly to
the dispute settlenment nechani sns between the
parties. This answer arises froma readi ng of
Article 1116(1)(b) in accordance with the
principles of interpretation set forth in Article
31 of the Vienna Convention, which, of course, and
as you know, provide that a treaty shall be
interpreted in good faith with the ordi nary neani ng
to be given to the terns of the treaty in context
and in the light of its object and purpose.

It is the application of those principles

of the convention to the NAFTA that lies at the
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10
heart of this nmotion. Sinply put, the task for
this Tribunal today is to discern the intent of the
treaty which is the highest expression--the highest
expression of which is the text of the treaty
itself.

Bef ore proceeding further, let ne take you
to the paragraphs whi ch Canada says as a result
nust be struck and those which we do not chall enge
today, and | ask you to turn to Tab 2 of the
conpendi um please. |f you turn over the first
page to the Anended Staterment of C aimwhich you
find there, you will find a version of the Anended
Statenment of C aimhighlighting the rel evant
par agr aphs which we say are beyond the jurisdiction
of a Chapter Eleven Tribunal. And you will note
the I egend at the top of each page in the |eft-hand
corner indicating the color coding. And so if |
could ask you, for exanple, to turn to page 10 of
t hat docunent, you will see on page 10 the use of
all three colors reflecting anticonpetitive

conduct, national treatnent, taxation, cultural, or
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ot her measures being represented by the pink.

Now, a review of this Anended Statenent of
Caimindicates that there is no question as to the
jurisdiction of this Tribunal with respect to a
broad range of questions said to breach nationa
treatment obligations in Chapter Eleven. For
exanpl e, the alleged differential treatnent of UPS
and Canada Post in the custons cl earance process
and the alleged differential in |abor |egislation
matters are natters which remain in front of this
Tri bunal

Canada is anxi ous to address these
remai ni ng substantive i ssues as soon as conveni ent
to the Tribunal. However, it is inperative that
the allegations in respect of which there is no
jurisdiction be taken off the table.

Final ly, Canada has, for the purposes of
this nmotion and as it is required to do, admtted
the facts in the Anended Statenent of Claim It
has done so in order to frane the jurisdictiona

guesti on.

11
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This admi ssion is, needless to say, for
t he purposes of this notion and this notion al one.
Qutside of this proceeding, it is the Governnent of
Canada's position that the allegations are wholly
devoi d of nerit.

My approach this nmorning will be as
follows: First, it is inportant to understand the
nature of the allegation Canada seeks to strike.
Second, those allegations nust be eval uated agai nst
the obligations and renedies that the NAFTA
provides for investors and treaty parties. Third,
I, together with nmy coll eagues, will show you how
UPS seeks to avoid the provisions of the treaty
t hrough a sel ective reading and partitioning of the
terns of the treaty and the introduction of
irrel evant notions which serve to obscure the
express | anguage.

So turning, if | may, to the claimitself,
this claimis about alleged anticonpetitive conduct
of a government nonopoly, Canada Post Corporation.

UPS seeks redress in the amunt of US$160 nmillion

12
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for danages clained to have been suffered by it in
part by reason of the anticonpetitive practices
al l eged to have been carried on by Canada Post.

Now, | need not go far to establish that
the gravanen of this claimis about anticonpetitive
conduct. In its Counter-Mnorial at paragraph 1
UPS wites, "This is a case about unfair
di scrimnatory, and anticonpetitive conduct by the
Governnent of Canada."” To the same effect, in
paragraph 8, we read, "The investor is claimng
t hat Canada, as owner of Canada Post, failed and is
failing to ensure that Canada Post does not engage
in anticonpetitive practices."

| think | would refer at this point only
to two paragraphs in the Arended Statenment of Claim
whi ch confirmwhat is probably uncontroverted.

Par agraphs 22, for exanple, of the claimindicate
that the obligations under the NAFTA in Article
1105 include not engaging in anticonpetitive
practices while exercising governnmental authority,

such as the type del egated to Canada Post.

13
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Exanpl es of such anticonpetitive practices include
cross-subsi di zation, predatory conduct, predatory
pricing, using a nmonopoly infrastructure in an
unfair manner, and failing to allocate prices
properly and pricing products bel ow avoi dabl e
costs--allocated costs.

Simlarly, 27 provides that since 1997,
Canada Post has engaged in anticonpetitive and
unfair conduct, including predatory conduct,
predatory pricing, tied selling, cross-subsidization
the unfair use of its nonopoly
infrastructure and network, which conduct is
i nconsi stent with Canada's obligations under the
NAFTA.

So turning to the second nmatter which
said | w shed to canvass, the nature of the
obligations and the renedies. On exam nation of
the NAFTA, we find that anticonpetitive conduct by
a governnent nonopoly is accorded a precisely
proscribed treatment. The treaty establishes a

coherent and conprehensive framework for addressing

and

14
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anticonpetitive conduct of governnent nonopolies
and state enterprises. Mst inportantly, it limts
and it limts precisely by whomand i n what
circunstance recourse i s avail able.

As to the specific issue of conpetition
policy, nonopolies and state enterprises, and by
way of summary only at this point, the parties
agreed to what | would call a three-tiered
hi erarchy or a three-set obligations and renedies.
And, of course, | will return to these in greater
detail later. But, first, the treaty establishes
an obligation on the parties to maintain and
enforce |laws proscribing anticonpetitive business
conduct. Neither the parties nor the investors
have recourse to dispute resolution or arbitration
in respect of these matters.

Second, the treaty establishes an
obligation on the parties to inpose and enforce
specific disciplines on nonopolies and state
enterprises to ensure that they act as commercia

pl ayers when they engage in the econony. Wth
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respect to this second set of obligations, only the
parties have resource to dispute resolution

Third, the treaty establishes an
obligation for which both parties and investors
have recourse to either arbitration or, if you're a
party, to dispute settlenent; and, that is, first,
to conply with certain listed obligations inposed
on the parties in Section A of Chapter Eleven; and,
second, to ensure that governnent nonopolies and
state enterprises conply with those obligations.

But this obligation only arises where the
government nonopoly or state enterprise is
exerci sing a del egated governnental authority.

To understand why the NAFTA cannot be
mani pul ated so as to find jurisdiction for the UPS
claim | will turn to each of these obligations and
their associated renedies. Canada respectfully
submits that when this analysis is undertaken in
accordance with the convention, it is clear that
UPS has no jurisdiction to advance--sorry, that

there is no jurisdiction in a NAFTA Chapter El even

16
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Tribunal to entertain a claimof this nature.

So if | may now turn to the first
obligation and the associated remedy. Chapter
Fifteen of the NAFTA addresses conpetition policy
and, in particular, the obligations which the
parties have undertaken with respect to nonopolies
and state enterprises. The title of Chapter
Fifteen makes that clear. Chapter Fifteen's title
provi des for conpetition policies, nonopolies, and
state enterprises.

In this chapter, the parties carefully
[imt their responsibility under the NAFTA in
respect of these entities. There is no question
t hat Canada Post is both a governnment nonopoly and
a state enterprise within the neani ng of Chapter
Fifteen; and, hence, Canada's responsibility,
therefore, is set out in and is subject to the

[imtations inposed by Chapter Fifteen

If I may nowturn in particular to Article

1501 of Chapter Fifteen, as we can see, in Article

1501 the parties undertook as between thenselves to

17



10

11

12

13

14

15

16

17

18

19

20

21

18
adopt and maintain nmeasures to proscribe
anticonpetitive business conduct. However, the
parties are only obligated to consult fromtine to
time about the effectiveness of these neasures.

Further, as we can see fromArticle
1501(3), not even the parties may have recourse as
bet ween t hensel ves in respect of the adequacy of
enforcenent of conpetition |aw or conpetition
policy. The parties have confirnmed this limtation
in Note 43 of the treaty--

ARBI TRATOR FORTIER. M. Rennie, sorry for
interrupting you. Article 1501, paragraph (3), the
reference to any matter arising under this article,
do you agree that this is exclusively Article 1501
that's referred to here?

MR RENNIE: It is indeed. That's what
the text says, yes. |Indeed, yes.

To continue your question, M. Fortier,
the point with which | would conclude on this is
that Article 1501 is part of the text and it is

part of the context within which the issue of
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whet her there is jurisdiction of a Chapter Eleven
Tribunal to grant a renedy is to be assessed.

So if | may, we were tal king about the
note. Note 43 provides that no investor shall have
recourse to investor/state arbitration under the
i nvest nent chapter for any matter arising under
this article and, hence, ny point as to the
cont ext .

So the notes and the | anguage of Article
1501 in ny respectful subm ssion signal an obvi ous
intention by the parties to | eave the substance and
enforcenent of conpetition |aw and conpetition
policy within the sovereign control of each party.

PRESI DENT KEI TH: M. Rennie, you nake an
argunent based on Note 43 that presents an
inmplication in respect of the other provisions of
Chapter Fifteen. Do you cone to that later?

MR RENNIE: Yes, | do.

PRESI DENT KEI TH:  Thank you.

MR RENNIE: Turning now to the second set

of obligations, and here we find that the parties

19
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address the conduct of governnent nonopolies in the
mar ket pl ace and the appropriate disciplines to

whi ch they woul d be subject. Article 1502(1) and
1503 begin a parallel treatnment of state
enterprises--of nonopolies and state enterprises
that continues throughout the text. They make
clear, these two articles make clear that a
government nonopoly and state enterprise are
expressly permtted. They are de jure legitimte.
There is no presunption or bias that nonopolies are
sonehow i nconpati ble or inconsistent with the

br oader objectives of the parties of encouraging
conpetition. This presumably was in recognition of
the inmportant role governnment nonopolies and state
enterprises serve in fulfilling certain public
policy objectives.

Now, one of the objectives of NAFTA was to
ensure that the parties did not avoid their
obligations that they undertook as between
t hensel ves sinmply by del egating their governnenta

authority to nonopolies or state enterprises. To

20
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this end, controls were designed and integrated
into the treaty to prevent the erosion of the
parties' obligations through delegation to these
entities.

Articles 1502(3)(a) and 1503(2) fulfill
this objective. These articles, which deal with
state enterprises and governnent nonopolies,
respectively, ensure that they remain subject to
all the NAFTA obligations when exercising a
del egat ed governnent authority. So if | nay, just
to return to the text, the obligations to ensure
that a nonopoly acts in a manner that is not
i nconsistent with the parties' obligations under
t he agreenent, whenever such nonopoly exercises any
regul atory, administrative, or other governnenta
authority that the party has delegated to it in
connection with the nonopoly good or service. And,
simlarly, with respect to state enterprises,
1503(2), each party shall ensure through regul atory
control, admnistrative supervision, or the

application of other neasures that any state

21
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enterprise that it maintains or establishes acts in
a manner that is not inconsistent with the party's
obl i gations under Chapter Eleven, |nvestnments, and
Fourteen, Financial Services, wherever such
enterprise may exercise a regul atory,

adm ni strative, or other governnental authority
that the party has granted to it--has delegated to
it, such as the power to expropriate, grant

i censes, approve comercial transactions, or

i npose quotas, fees, or other charges.

A further obligation of the NAFTA was to
pronpbte conpetition within the free trade area. As
state enterprises and governnent nonopolies could
in circunstances cause distortions that result in a
| esseni ng of conpetition, the NAFTA parties
i ncluded certain disciplines to ensure that
nonopol i es act as commerci al players when they
engage in the econony. This is the purpose of
Article 1502(3)(b). This article requires that
nonopol i es act solely in accordance with comercia

consideration in its purchase and sal e of nonopoly

22
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23
good and services, wholly divorced fromthe
nationality of the vendor or the purchaser. To the
sane effect, paragraph (c) requires that the
gover nment nonopoly not discrimnate on the basis
of nationality in respect of the purchase and sal e
of monopoly good or service.

And, finally, Article 1502(3)(d). This
article addresses the issue of anticonpetitive
behavi or by governnent nonopolies carrying on a
conpetitive business operation as well as its
nonopol y business. This article provides that
nonopol i es shoul d not use--should not engage in
anticonpetitive practices in the non-nonopolized
mar ket, including the discrimnatory provision of
t he nonopoly good or service, cross-subsidization
or predatory conduct.

This is the only provision in the NAFTA
that deals with the issues that UPS has raised in
its Amended Statenment of Claim And as we will
denonstrate further, it is a matter in respect of

whi ch an investor has no recourse agai nst the
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party. And as we know from our reading of the text
and the materials, Article 1502(3)(d), this
article, is not one of the obligations listed in
Section A of Chapter Eleven. And, again, it is
useful to remember what this claimis all about.
This is a claimabout Article 1502(3)(d). This is
a claimthat includes an excess of 30 references to
the very | anguage of what 1502(3)(d) enconpasses.
In sum the parties agree that with the
second obligation, governnent nobnopolies mnmust in

their comercial dealings adhere to commercia

24

consi derations; secondly, act in a non-discrimnatory nanner

as they conduct their

busi ness affairs; and, third, not engage in
anticonpetitive practices. And if they do, any of
ei ght--of (b), (c), or (d), the parties have
recourse by way of dispute resolution procedures
provided by Article 2004 of Chapter Twenty. This
is the recourse provision between parties which
provides that the di spute settlenent provision of

this chapter shall apply with respect to the
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avoi dance or settlement of all disputes between the
parties.

ARBI TRATOR CASS: M. Rennie, are there
any circunstances under whi ch conduct could
arguably violate both provision 1502(3)(a) and
1502(3)(d), where a governnent nonopoly could be
exerci si ng del egated governnmental authority in a
way that al so uses its nonopoly position to inpose
harm on an investnent of an investor?

MR RENNIE: | would say that that is
unl i kely because Section Ais controlling. For an
i nvestor/state recourse, you would have to find a
Section A breach in the context of--fromthe
i nvestor's perspective, you have to look at this
t hrough Section A.  So the question, if | may, with
respect, would be could that kind of conduct fal
within Section A and that would be the inquiry,
and that's the inquiry that we will address |ater
this afternoon, quite specifically, in fact.

PRESI DENT KEI TH. M. Rennie, just to

follow that, you are accepting, though, that a set

25
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of facts could fall wthin paragraph (a) and al so
wi t hi n paragraph (d), for instance?

MR RENNIE: | assume those facts could
exi st.

PRESI DENT KEI TH: So that each of these
par agraphs i s not exclusive and conplete unto
itself.

MR RENNIE: No, just as (b) and (c) could
both exist in the sane situation or (b) and (d). |
agree, certainly.

PRESI DENT KEI TH:  Thank you.

MR RENNIE: | just can't quite--haven't
contenpl at ed specific exanpl es of where these nay
ari se.

Now, if | may, turning to Chapter El even,
in this chapter the parties--this is in a sense the
final tier in this scheme, and it concerns the
obligations which the parties undertook as between
t hensel ves, government nonopolies, and investors.
So this party--this obligation concerns the

i nterface between Chapter El even and Chapter

26
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Fi fteen.

As the Tribunal is aware fromits reading
of the materials, the parties undertook in Section
A of Chapter Eleven a set of obligations. These
substanti ve obligations include, for exanple, the
obligation to provide the protection of aliens
agai nst the breaches of the m ni mnum standard of
treatment, the obligation to accord the sane
treatment to foreign investors as to nationa
i nvestors, and to prevent expropriation wthout
conpensation. For our purposes today, it is only
Articles 1102 and 1105 with which we are concerned.
Those articles provide in turn, as you can see from
the screens, each party shall accord to investors
of another party treatnent no | ess favorable than
it accords in like circunstances to its own, and
1105, each party shall accord investnents of
investors treatnment in accordance wth
international law. So that is Section A

Section B of Chapter Eleven provides

investors with recourse to arbitration where the

27
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parties are in breach of these obligations, of
t hese obligations under Section A

So if | may turn first to state
enterprise, to the specific provisions--and, again
this is the beginning of the parallel structure
that we saw before we respect to nonopolies and
state endpoints. Article 1116(1)(a) pernits a
claimby an investor in respect of alleged breaches
of Section A of Chapter Eleven and Article 1503(2).
So if we read the two in parallel, as we nust, an
i nvestor can only submt a claimwhere a state
enterprise exercising a del egated gover nment
authority has acted inconsistently with the
parties' obligations under Section A. Hence, it is
i medi ately apparent that the investor has a
qualified right of recourse both as to the nature
of the obligations in respect to which it m ght
seek recourse and the conditions under which it
m ght seek recourse. It is limted to breaches of
Section A and where the conduct of a governnent

nonopoly is concerned, it arises only where the



nonopoly has acted both in a manner that is
i nconsistent with the parties' obligations and it
has done so in the exercise of a del egated
governmental authority.

We find the sanme parallel structure with
respect to nonopolies in Article 1116(b). This
article permits an investor to submt a claimin

respect of alleged breaches of Section A, but only
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where the nmonopoly is exercising a del egate

governmental authority and in the course of that

has acted in a nmanner inconsistent with the

d

parties' obligations under Section A of Chapter

El even.

Again, the investor's right to bring a

claimis qualified both as to scope in Section A

and both as to the legal prerequisite that
occurred in the exercise of a del egated

governmental authority.

ARBI TRATOR CASS: M. Rennie, would we be

inadfferent position if the |anguage in

116(1) (b) used a term ot her than "where"?

has

| f
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i nstead of saying the claimnmay be brought under

Article 1502(3)(a), where the nobnopoly has acted

n

a manner inconsistent with the parties' obligations

under Section A, would we have a different

provision if it says "to the extent that" or "in
order to allege that" or |anguage that seened to b
nore restrictive than at |east the argunent that's
nmade here that these are additive cl auses?

MR, RENNIE: As a general response, |I'm
urging on you an interpretation that is neither
liberal nor restrictive, and say it is alitera
interpretation, one that accords with the text
itself. So were one to insert those other words
whi ch you' ve suggested, | would think it would
change t he meani ng because they woul d be different
words. The parties chose the word "where."

ARBI TRATOR CASS: Does the word "where"
your view have the nmeaning that so |l ong as the
finding is nmade that a nonopoly has acted in a

manner inconsistent with obligations under Section

A and has breached the requirenents of 1502(3)(a),

e

in
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ot her clains or cannot
statenent a statenent that

of the clainms that can be brought

O if an investor

other clains be brought as well?

be brought,

i's one that

is this

satisfies the terns of this,

limts al

by an investor?

can

| believe that's

t he argunment bei ng advanced by the investor.

MR RENNI E:

No. As |

i ndi cat ed,

it

qualification and lintation on the investor's

right to bring a claim
| may, for the purpose of
guestion, that there has been a del egated

governmental authority,

An investor,

an investor can only--having the

benefit of that and passed that test,

assum ng

respondi ng to your

is

if

can only claima remedy in respect of a breach of

an obligation |listed under Section A

The

investor's rights are confined and proscribed to

Section A

answer is no, the investor does

br oader claim

And, i ndeed,

qgual i fied access,

if

So in answer to your question

t he

a

not have a right of

the investor's right of a

can call

it that,

or
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restricted renmedies is contrasted to that of the
parties. Under 1502(3)(a), a party can subnmt a
claimthat a party has failed to ensure that a
nonopol y exerci sing del egat ed gover nnent a
authority has acted inconsistently with the

parties' obligations wit |arge under the NAFTA

The parties are not constrained as is the investor

in Article 1116(1)(a) or (b). The investor

assum ng you can establish the exercise of a

del egat ed governnental authority, can only claim-is only

entitled to recourse if it can be
established that in the course of exercising that

del egat ed governnental authority, a nonopoly has

acted in a manner inconsistent with the obligations

under Section A

Put another way, if | may, Dean Cass,

Article 1116(1)(b) narrows the class of obligations

that can be subject to investor/state arbitration

It is to those listed in Section A.
Article 1116(1)(b), when read in

conjunction with 1502(3)(a), stipulates that a
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claimthat a party has breached an obligation under
Section A can proceed only where the nonopoly has
acted in a manner inconsistent with the parties
obligations under Section A and it has done so in

t he exercise of that del egated authority.

And as we will see, what the investor
woul d have you do to succeed in this case is to add
on to the very end of Articles (a) and (b) that we
see on the screen in front of us now the words
"1502(3(d)."

ARBI TRATOR FORTIER.  Coul d you repeat
t hat ?

MR RENNIE: What the investor would have
you do is add on or add in to articles--to
par agraphs (a) and (b) the words "1502(3(d)."

ARBI TRATOR FORTIER: M. Rennie, not to
press the point too far, but just to nake sure that
| understand, your reading of Article 116(1)(b)
woul d be the same if it read in places of the word
"where," "where the nonopoly has acted,” if it said

"by the nonopoly acting in a manner inconsistent,"
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t hat woul d not change the readi ng you have given,
would it? Nor would it if it said "to the extent
that the nonopoly has acted"? |If | understand your
ar gument .

MR RENNIE: If | nmay reflect on those
propositions and indicate to you as well that we
will engage later this norning in a nore detailed
di ssection of that very language. But | won't
forget your question in that regard.

So if | may summarize at this point, what
energes fromthis is that the NAFTA drafters
prescribe with considerable care which obligations
woul d be subject to investor recourse and which
woul d not. The drafters prescribed with
considerabl e care the responsibilities that they
woul d assunme respecting conpetition, nobnopolies,
and state enterprises. And they al so addressed
specifically the question of anticonpetitive
conduct by a government nonopoly, which is the true
conpl aint made by UPS, no matter how it may choose

to characterize it

34



10

11

12

13

14

15

16

17

18

19

20

21

35

So the obligations, if | nmay, and the
associ ated renedi es can be summarized as foll ows:

One, the parties in Article 1501(1) have
an obligation to adopt and maintain neasures to
proscri be anticonpetitive business conduct. The
parties are to consult fromtinme to tinme about
their effectiveness.

The second obligation, the treaty
subj ect ed nonopolies to certain disciplines,
comer ci al considerations, and non-discrimnation
obligations in their activities within the
nonopol i zed market, and a particul ar reference
here, not to use--not to engage in anticonpetitive
conduct. Here the dispute resolution procedures in
respect of these provisions are state to state only
under Chapter Twenty.

Three, the parties--the treaty recognized
that the parties could and soneti nes do del egate
regul atory or governnental authority to nonopolies
and state enterprises. Accordingly, in recognition

t hat breaches of NAFTA Chapter El even coul d occur
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by nmonopolies and state enterprises acting in a
regul atory as opposed to commercial capacity, the
parties included breaches of Chapter Eleven
occurring through the exercise of such regul atory
capacity in the provisions listed in Article 1116.
These in a sense are anti-avoi dance nmechanisns to
ensure that the obligations that the parties
undertook in Chapter A--or Section A of Article
1116 are not eroded or narrowed by governnents
del egating to nonopolies their authority.

And were an investor able to prove both as
a matter of |aw the del egation of a governnenta
authority and that in the exercise of that
authority a governnment nonopoly breached an
obligation listed in Section A, then there would be
no question as to jurisdiction.

However, there are overwhel m ng
indications in the text of the NAFTA and its
architecture and the rel ati onship between the two
chapters, Chapters Eleven and Fifteen, that the

parties did not intend allegations such as those
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set forth in the claimto be subject to
arbitration. The express |anguage of the treaty,
its structure and relationship to the rel evant
provi sions to each other conpel the conclusion that
there is no jurisdiction which would render the
anticonpetitive conduct of a nmonopoly subject to

i nvestor/state recourse.

And it is our position that these
conclusions are not natters of conjecture and
they're not matters of inference. They arise on
the face of the treaty itself. They constitute the
i nescapable legal reality within which UPS seeks to
force its claimin an effort to persuade this
Tribunal that it has jurisdiction

So in an effort to escape the text and to
change a qualified right into an unqualified right,
UPS argues, first, that Canada Post Corporation is
exerci sing a del egated governnental authority, as
is required at the threshold of Article 1502(3)(a);
and if that is the case, that it can establish

that, that the obligations on a governnment nonopoly
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not to engage in anticonpetitive conduct can
sonehow be found in Section A, and so it engages in
an exercise of reading in renedies for
anticonpetitive conduct into the list of
obligations in Chapter Eleven in Section A

Secondly, UPS argues that even if the
claimdoesn't neet the first condition or the
second condition, the same clai mcan nonethel ess be
brought directly agai nst Canada by reading into
Article 1105 an obligation to proscribe
anticonpetitive behavior. Hence, it need not go
through the first box or the first test prescribed
by the treaty.

Now, to mmke these argunents, UPS is
forced in our subm ssion to strain the | anguage, to
strain the text and ignore others. They woul d not
have you read Chapter Eleven and Chapter Fifteen
together. It introduces two concepts, the concept
of state responsibility and overl appi ng renedi es,
nei ther of which have any application on the face

of the treaty itself.
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In our subm ssion, these argunents, which
we will deal with in detail later, serve only to
draw attention away fromthe text which is
controlling and dispositive. Under the guise of
t hese argunents, UPS would have you read into
Article 1105 the m ni mum standard of treatnent or
1502(3)(a) a renedy for anticonpetitive conduct,
the very subject matter covered by (d) and for
whi ch no recourse for an investor has been
provi ded.

If I may put it sonewhat in the
vernacular, and if | nmay go back to the sunmary
sheet of the three obligations, the UPS case,
sinmply put, is about crossing boundaries, crossing
lines. UPS is squarely within the third box,
investor/state arbitration, and that interaction
bet ween El even and 1502(3)(a) and 1503(2) are
controlling. They establish preconditions and
limts.

UPS doesn't want to be in that box. They

prefer the territory that the parties have reserved
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to thenselves in the second box under 1502(3) where
the parties can, as between thensel ves, through the
Chapter Twenty di spute settlenment nechani sns,
address the issue of anticonpetitive conduct of a
gover nnment nonopol y.

So this is why this notion is
qui ntessentially jurisdictional. It is about
crossing lines.

So in our submission, the issue is
squarely joint. UPS nmust sonmewhere find a hone
within the scope of 1502(3)(a) to find--or 1116--a
honme for anticonpetitive conduct. And we say this
argunent fails for three reasons:

First, as a matter of law, the UPS clains
cannot fall within the scope of 1502(3)(a) or
1503(2). The facts are incapable of falling within
the ambit, the |l egal scope or ambit of the phrase
"the exercise of a del egated governnenta
authority.” M colleague, M. Peirce, will explain
to you why this is so

Secondly, even if the conduct conpl ai ned
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of falls within the anbit of 1502(3)(a), you cannot
read into that provision and you cannot read into
Article 1105 a renedy for anticonpetitive conduct.
That is the very matter which the parties have
expressly dealt with in (d), and it is (d) that
they reserve to thenselves. | will deal with those
i ssues this afternoon.

And, finally, even if both nyself and M.
Peirce are wong, it is to no avail to the investor
because, as M. WIllis will denonstrate this
afternoon, even if the investor is successful in
entering, getting into the list of obligations in
Section A, a renedy for anticonpetitive conduct
cannot be found within the scope of the m ni mum
standard of treatnment prescribed by law. And as |
say, we will deal with each of these argunents in
turn.

Now, before ceding the floor to M.
Peirce, you will recall that to activate the anti-avoi dance
nmechani sns of 1502(3)(a) and 1503(2), the

pl eadi ngs nust fall within the scope of a del egated
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governmental authority. And, again, these
provi sions were designed to prevent the parties
fromnarrowi ng the obligations that they undert ook
bet ween t hensel ves and i nvestors--as between
t hensel ves in Chapter Eleven in Section A And
will say no nore of this other than to note that
establ i shing the nonopoly is exercising a del egated
governmental authority is a nmandatory precondition
whi ch an investor nust satisfy before it can even
argue that there has been a breach of a Section A
obligation. They are, in essence, jurisdictiona
portal s through which the investor nmust pass to
gain access to the list of remedies set forth in
Section A

Where the conduct of a nonopoly is
concerned, as it is here, it is not sufficient to
al | ege the governnent nonopoly has breached any
provi sion of the NAFTA;, rather, the right to nmake
an allegation in respect of a Section A obligation
occurs only where the nonopoly has been acting in

this prescribed | egal context. And if | may at
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this tinme refer to two passages that | suggest are
very well put both by the Anericans and the
Mexi cans in their witten subm ssions, paragraph 7
of the Anerican submission on this point | think is
apt .

They wite that an investor submitting a
claimto arbitration--an investor submtting a
claimto arbitration under either Article 1116 or
1117, which is not in issue here, based on a breach
of either 1502(3)(a) or Article 1502(3)(2) nust
neet jurisdictional requirenents that are in
addition to those that nust be net by a Chapter
El even cl ai rant who does not allege a breach of
Article 1502(3)(a) or Article 1503(2). One such
requirenent is that the actions of the nobnopoly or
state enterprise that is the subject of the claim
i nvol ve the exercise of a regulatory,
adm ni strative, or other governnental authority
that the party has delegated to it.

Simlarly, the United States has put it

effectively in paragraph 15(g). Subparagraph (a),
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referring now to 1503(2)(a), subparagraph (a) is
not arbitral in a Chapter Eleven proceedi ng unl ess
it is proven that the nonopoly is exercising
regul atory, administrative, or other governnenta
authority that the party has delegated to it in
connection with the nonopoly good or service. This
establ i shes a condition precedent to the taking of
jurisdiction. The clainmant nust prove that such
authority has been delegated to the authority. |If
the condition precedent is not satisfied, there is
no case to answer.

| may reflect on questions that the pane
has put to nme and cede the floor nowto M. Peirce,
who will proceed with the second part of our
argunent, and this is that there is, in fact, no
del egat ed governnental authority. Thank you.

PRESI DENT KEI TH: Thank you, M. Rennie.

M. Peirce?

MR, PEIRCE: Good norning, M. Chair
nmenbers of the Panel

My submi ssions today start froma sinple
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proposition that's clear fromthe text of the NAFTA
t hat has been el aborated by ny col | eague, M.
Rennie. The proposition is this. An investor such
as UPS can only found a claimfor breach of the
NAFTA based on the activities of a state enterprise
of governnent nonopoly such as Canada Post
Corporation, if the investor can establish a breach
of Article 1502(3)(a) or Article 1503(2) in
conbination with a breach of Chapter Eleven of the
NAFTA. My submi ssion has the effect of Article
1116 together with Articles 1502(3)(a) and 1503(2).

A nunmber of conditions nmust be met in
order for an investor to establish a breach of
Article 1502(3)(a) or 1503(2), the nost inportant
of which is that the investor nust show that any
al | eged breach of Chapter El even occurred in the
exerci se of del egated governnental authority of the
state enterprise of governnment nonopoly.

My submi ssions therefore will address the
neani ng of del egated governnmental authority in

Articles 1502(3)(a) and 1503(2), and the issue of
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whet her UPS has pl eaded any facts capabl e of

est abl i shing the Canada Post Corporation has
exerci sed governnental authority in a manner that
breaches Canada's obligations under those two
articles. In ny subnission they have not.

My submi ssions are divided into three
parts. In the first part | will focus on the
interpretation of Articles 1502(3)(a) to 1503(2).
In ny subm ssions those two articles establish
clear and specific conditions that nust be net in
order for an investor to found a Chapter Eleven
cl ai m based on the conduct of a nonopoly or state
enterprise such as Canada Post.

In the second part of ny subm ssions,
wi || exam ne UPS' s pleadings, and address their
absolute failure to plead any specific exanples of
t he exercise of del egated governnental authority by
Canada Post Corporation.

I will expose UPS's attenpt to rely on a
nere bald assertion that Canada Post exercises

del egat ed governnental authority unconnected to the
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actual conduct that is alleged on the part of
Canada Post Corporation in the Arended Statenent of
Claim

In the final part of ny submssion I'l|l
address the disparate collection of arguments that
UPS brings forward in order to try and avoid the
| anguage of 1502(3)(a), 1503(2), the specific
conditions set out there in order to shore up their
pl eadi ngs.

For ease of reference, I'mgoing to refer
to Article 1502(3)(a) throughout ny subni ssions,
and not to Article 1503(2) just be it's a tongue
twister and it's rather difficult to keep referring
to both. They both include simlar |anguage, the
requi renent of del egated governnental authority,
and Canada Post Corporation, for that matter, as
both a nonopoly and a state enterprise. | wll,
however cross reference 1503(2) where there is a
material difference relevant to these proceedings.

Turning then to the first part of ny

subm ssions. Consistent with Article 31 of the
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Vi enna Convention on the Law of Treaties and

est abl i shed principles, of course, of treaty
interpretation at Customary International Law, a
starting point for the interpretation of 1502(3)(a)
is the text of the Treaty, the ordinary neaning to
be given to the terns of the Treaty in their
context. In nmy submission the text is clear on its
face and provides all of the guidance necessary for
this Tribunal to properly interpret Article
1502(3)(a) consistent with the intention of the
NAFTA parties.

What | will do first is to break down the
key constituent elenents in Article 1502(3)(a) that
refl ect on the neaning of the key phrase here, the
exerci se of regulatory adm nistrative or other
governmental authority. | will then turn to that
key phrase to ensure a clear and accurate
i nterpretation.

Looking at the text, the first phrase that
| would |ike to address then is the phrase

"wher ever such a nonopoly exercises." This phrase
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establishes that the authority in question nust be
sonething that is capable of being exercised. It
cannot just be a status such as the status of being
an institution of the Government of Canada or a
Crown Corporation, both of which are true of Canada
Post Corporation. You need an exercise though of
authority here.

The phrase also tells us that it is not
every activity by a nonopoly that is subject to
Article 1502(3)(a), rather that that article is
only engaged where the nonopoly exercises the
del egat ed governnental authority. But the fact the
nonopoly may have the capacity to exercise
del egat ed governnmental authority, it does not by
itself trigger 1502(3)(a).

It is only where the authority is actually
exerci sed that 1502(3)(a) may apply. It follows
then that investor state obligations under Chapter
El even, based on the conduct of the nonopoly arise
only in regard to the actual exercise of del egated

governmental authority. It's not sufficient to
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al | ege that a nonopoly has been del egat ed
governmental authority and that quite independently
t he nonopoly has breached an obligation under
Chapter El even, but the breach of Chapter El even
nmust occur in the exercise of del egated
governmental authority.

Turning to the next phrase, not
sequentially, but I'll skip the key phrase here, so
the next phrase I'd like to address is the phrase
"that the party has delegated to it." This
| anguage confirns that the authority in question
nust reside with the party in its sovereign
capacity and nust be an authority that the state
could or does exercise. The word del egated
authority--sorry, the word "del egated" inports the
concept of an active formal assignnent or transfer
of authority. This requirenent is confirmed in
Not e 45 of the NAFTA which provides that in Article
1502(3)(a), quote: "A delegation includes a
| egi slative grant and a governnment order, directive

or other act transferring to the nonopoly or
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aut hori zing the exercise by the nmonopoly of
governmental authority.”

As the United States has put inits
subm ssions at paragraph 9, and it stated, "Well
to fall within Article 1502(3)(a) or 1503(2), the
sovereign authority being exercised nust have been
transferred to the nonopoly or state enterprise by
sone affirmative act of the NAFTA party." It
cannot therefore be authority that's sinply
i nherent in the nature of a nonopoly. It nust be
an additional power.

ARBI TRATOR CASS: M. Peirce, could you
hel p ne? Wo used to deliver the nail before
Canada Post was created, before the corporation was
creat ed?

MR PEIRCE: It was delivered by a
Depart nent of the Governnent of Canada, Canada
Post .

ARBI TRATOR CASS: And there are
obligations of the intergovernnental kind to ensure

that mail is delivered under the Universal Posta
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Convention and so on.

MR PEIRCE: That's correct.

ARBI TRATOR CASS: So that function then
was bei ng exercised by the Canadi an Gover nnent
t hrough the post office, and then it was under the
statute a function--under the statute it was a
function of Canada Post or it became a function of
Canada Post, particularly the nonopoly.

MR PEIRCE: That's correct. It was
sonet hing that Canada Post was subsequently
authorized to do.

ARBI TRATOR CASS: By a statute.

MR PEIRCE: By a statute. It was not
t hough a del egation of authority for Canada Post to
exercise over third parties. |It's a key point that
I will conme to, the difference between being
aut horized or permtted to do sonmething by statute
and being authorized to exercise authority over
soneone or sonet hing.

ARBI TRATOR CASS: Wl |, there's no

reference to over sonebody. It's when Canada Post
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or previously the Departnment delivered nmail, say
froma foreign country to Canada, it was carrying
out that governnental responsibility, wasn't it?

MR PEIRCE: But the nmere test here is not
tois it a governnmental function, sonething
governments have done? The test is whether there
is an exercise of governnmental authority. So you
need the additional concept that this is an
exercise of authority, and it nust be an exercise
of authority over soneone or sonething as opposed
to--

ARBI TRATOR CASS: The other point | think
is a different point, but just going back to the
different words we've been using, it was a
responsibility of Canada to deliver, and only it
within Canada, | take it, had the authority to do
that, presumably the postal nonopoly existed before
Canada Post was created.

MR, PEIRCE: Effectively, yes.

ARBI TRATOR CASS: And then that authority

was handed on to Canada Post with the nonopoly
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attached to it.

MR, PEIRCE: The difficulty I have is in
the notion of handing on authority.

ARBI TRATOR CASS: Wl |, Parlianment did
that, didn't it?

MR PEIRCE: |'mnot sure that Parlianent
has handed ont authority to do sonmething. It's
aut hori zed, rather, Canada Post to do sonething.
It's permtted Canada Post to do sonething. Now

that permissionis in the formhere of a nonopoly.

ARBI TRATOR CASS: | was using the word
"handed on" to avoid the void "delegate." You've
used the word "authorized." Aren't we just fencing

around a standard neani ng of del egation?

MR PEIRCE: | think there's nore to it
than that, and the reason is that it's not, in ny
view, just the question of whether it's being
del egated and passed on. |It's the nature of the
actual authority itself that is inportant.

ARBI TRATOR CASS: Thank you.

MR, PEIRCE: Now, | draw your attention to
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the words "in connection with the nonopoly good or
service." Those words are found in 1502(3)(a), but
not in 1503(2). Naturally that's because
1502(3)(a) deals with nonopolies, whereas 1503(2)
deals with state enterprises. The fact that it's
absent from 1503(2) does not take away fromthe
fact that that |anguage inposes inoperative
[limtation within 1502(3)(a). It nust be the
exerci se of authority has been delegated in
connection with the nonopoly, good or service.
Here again we see a distinction between the
nonopol y, good or service, and the authority.

That |l eads ne to the key | anguage: "Any
regul atory, administrative or other governnenta
authority." These terns are not defined in the
NAFTA. In ny subm ssions then they take their
ordinary neaning in their context. The word
"regul atory" and "adnministrative" are specific
exanpl es of the general class of governnenta
authority referred to in this provision. This is

clear by virtue of the word "other." It also
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follows fromthe set of rules of interpretation
noscitur a sociis ejusdemgeneris, regulatory,
adm ni strative or other governnental authorities.
The neanings in formeach ot her.

Now, the term"regul atory" derives from
the word "regul ate", which has been defined in
Bl ack's Law Dictionary to nean to fix, establish or
control; to direct by rule or restriction, to
subj ect to governing principles of law. An
exercise of regulatory authority is normally formal
in nature, generally involves a formal instrunent
for the exercise of that authority, such as a
statutory instrunent, delegated |egislation and
regul ation.

Adm ni strative authority simlarly
i ncluded administrative orders, rules, directives,
i ncluding the exercise of the powers and privil eges
of the executive.

The next term the word "governnental "
confirms the nature of the authority in question

Governnmental authority is the authority to govern
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the conduct of others. And it is authority that is
vested in the state.

ARBI TRATOR CASS: M. Peirce, can you give
me an exanpl e of governnental authority that is
neither regulatory nor admnistrative that would be
covered by this provision?

MR, PEIRCE: "Expropriation." The power
to expropriate but not necessarily be a power that
is considered regulatory in the sense of passing
regul ations or an adm nistrative order, but it is a
governmental power, quintessentially governnental
and it's referred to as an exanple f the exercise
of governnental authority in Article 1503(2). So
in nmy subm ssion that would be a clear exanple.

ARBI TRATOR CASS: Can you think of a
reason why that's not included as an exanple in
1502(3)(a), although it is in 1503(2). And could
you al so hel p me understand why governnent a
authority necessarily includes regul ation of
soneone or action upon soneone as opposed to a

gover nnental function?
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MR PEIRCE: 1'll talk your second
question first if | may. | think there are two
clear reasons why it's got to be regulation
essentially of a third party, authority over a
third party. The first is--and they both draw
directly fromthe text, which is the source to
whi ch we shoul d | ook for the answers to these
things. The first is that they didn't use the
| anguage. The NAFTA parties did not use the
| anguage of governnental function. They used the
| anguage of governnental authority.

The second, and | think it's a key point
is to look at the exanples that are |isted,
exanpl es of governnmental authority to give neaning
to those terns, and they are powers, clearly, the
exerci se of authority over third party. W have
licensing powers. W have the ability to set
guotas. W have the power to expropriate. Those
are clearly powers that effect the rights of third
parties.

| would add, | guess, in addition, that
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the entire | anguage of 1502(3)(a), the entire

| anguage of 1503(2), gives neaning to these terns,
and clearly together supports the concl usion that

we' re tal king about the exercise of authority over
third parties.

The governnental function--I"msorry. |
didn't answer the question about expropriation for
state enterprises. It seenms to ne that in Article
1502(3)(a), for exanple, we have a list of powers,
and there may have been specific exanples in the
m nds of the drafters of this agreenment when they
were setting out those exanples. the right to
grant licenses, for exanple, in conbination with a
nonopol y power woul d be sonething that nmay have
been in the minds of the drafters because that very
situation exists with the Canadi an Wieat Board, for
exanpl e, where it has a nmonopoly over the
interprovincial trade in wheat, and al so has a
power to inpose export |licenses. So there are
speci fic exanples that may have been in place.

I don't know of a specific exanple that
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has to do with expropriation by state enterprises,
but it seemto follow that when you | ook at state
enterprise and the conduct of state enterprises
since the range of possible state enterprises has
to raise concern itself about expropriation that a
specific reference was included there sinply by
virtue of the breadth of those things, and the fact
that expropriation is a truly governnental act.

ARBI TRATOR CASS: Mght | ask also, is it
your view that this phrase is intended to broadly
reach any sort of governnmental authority or is
i ntended narrowWy to be construed to reach only the
sorts of authority that are sinilar to the exanples
listed in the provision?

MR, PEIRCE: Again, as ny coll eague,
prefer not to entertain the | anguage of narrow
versus broad, but rather of a textual reading, and
it would suggest to you that on a textual reading
t hose exanples clearly are | anguage that give
neani ng to the precedi ng phrase, regul atory,

adm ni strative or other governnental authority, and
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in that sense help us to understand that it is
restricted to those kinds of circunmstances where
the possibility is there to affect the rights of
third parties.

So it is language that certainly hel ps us
to interpret and does so in a way that shows us the
relatively constrained circunstances where
governmental authority would be in place.

| do have a suggestion. M coll eagues
passed ne a note. Expropriation, where a state
enterprise mght expropriate and why it mght have
been considered, is, for instance, state
enterprises controlling hydroel ectric power may
wel | have been the kind of issue that would be in
the mnds of the drafters of the NAFTA, and so you
woul d have a state enterprise that expropriates in
those circunstances. Just a possible exanple.

PRESI DENT KEITH: M. Peirce, it may be
that the explanation as well is that 1503 is of
course concerned with all state enterprises,

i ncluding those which are in 1502. And it's not to



10

11

12

13

14

15

16

17

18

19

20

21

be contenpl ated that a nongovernnental nonopoly,
the other entity within 1502 woul d have the power
of expropriation. | don't know | nean that's a
possi bl e expl anation of the difference.

MR PEIRCE: |'mattracted to it, and not
j ust because you cane up with it.

[ Laughter.]

MR PEIRCE: W' ve tal ked about
governmental functions. | would subnit to you that
even the notion of governnental functions is a
fairly narrow concept that does deal with the
exercise of authority affecting third parti es.

| draw your attention to paragraph 97 of
the Canada Dairy Products Case. You'll find it at
Tab 6 of your conpendium You see the paragraph
starts with a reference to Black's Law Dictionary.
That saves ne fromhaving to cite Black's again

And then it goes on and says, "The essence
of governnent is therefore that it enjoys the
ef fective power to regulate, control or supervise

i ndi vidual s or otherwi se restrain their conduct
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t hrough the exercise of lawful authority."” The

nmeaning is derived in part fromthe functions

perfornmed by governnent and part fromthe

gover nnment

performthose functions. "A governnment agency"-

havi ng the powers and authority to

the key | anguage at issue in the dairy

case--"is in our view an entity which exercises

powers vested in it by a governnent for the

-this was

pur poses of perform ng functions of a governnenta

character, that i

s, to regulate, restrain,

supervise or control the conduct of private

citizens."

Agai n,

ARBI TRATOR FORTI ER

MR PEI

conpendi um

while we are not - -

RCE: It should be at Tab 6 of

PRESI DENT KEITH: M. Peirce, could

make the coment on that? | don't know the

cont ext,

but agai

n, as | narrow readi ng of

"gover nnent agency", of course depending on the

cont ext,

a school

board is a government agency |

Did you say at Tab 67

t he

j ust
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64
take it, and while it exercises sone of those
functions of regulating and restraining, it's
primary in the business, isn't it, of facilitating
and providing a service and assisting the citizens
of Canada or Ontario, whatever the jurisdiction is.
And t hen- -

MR PEIRCE: Wen | was at school | felt
the authority of the school board, perhaps nore
than you're describing. But it's true that the
government carries out other activities. The
guestion is whether those other activities are
really the exercise of governnental authority, and
that that is a distinction to be drawn here,
because that's the precise |language in Article
1502(3)(a) and 1503(2).

| referred earlier to the difference
between the term"authority" and the concept of
aut horization. Being vested with authority neans
havi ng the authority of power over soneone or
sonething in a manner that affects their rights.

Bei ng aut horized to do sonethi ng neans havi ng the
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right or being permtted to do sonmething. For
exanpl e, having a driver's license authorizes an

i ndividual to drive, gives an individual perm ssion
to drive. Having the authority to issue driver's
licenses is different all together. That confers
on the issuer the authority to determne the rights
of others to drive.

The di stinction between authorization and
authority is inportant here. It helps to confirm
that the exercise of governnental authority, and
not a nere authorization for the purpose of
1502(3)(a), means the exercise of the power of a
governmental nature. W' ve seen what governnenta
nature refers to here in regard to that authority,
capabl e of determining the rights of third parti es,
as opposed to a nere authorization. It is the
di fference between being authorized to operate a
nonopoly or a conmmercial enterprise. And renenber,
all of our corporations, at least in Canada, are
authorized to act by virtute of a statute, the

Canada Busi ness Corporation Act or its provincial
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counterpart, and the actual del egation of authority
of a governmental nature, which allows an entity to
determne the rights of third parties.

My submi ssion, if there was any doubt as
to the nature of del egated regulatory,
adm ni strative or governmental authority referred
to in 1502(3)(a), it's put to rest by the
representative list of exanples set out at the end
of that article. W've talked about those
exanpl es, the power to grant inport or export
i censes, approve comercial transactions or inpose
guotas, these or other charges. Article 1502(3)(a)
provides a simlar list but replaces the power to
grant inport and export licenses with the power to
expropriate--you were ahead of nme on this point
obvi ousl y.

These exanples lint the general |anguage
of regulatory, adm nistrative for other
governmental authority powers that are
gui ntessentially governance powers affecting the

rights of third parties not nornally associ ated
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with a commercial enterprise by itself.

| would subnit to you in addition that the
context surrounding Article 1502(3)(a) confirms
Canada's interpretation. The context provided by
Articles 1502(3)(b) to (d). Articles 1502(3)(b) to
(c) expressly address the comercial activities of
nonopol i es within the nonopolized narket.

1502(3)(d) covers the commercial activities of the
nonopol i es outside the nonopolized narket.

The fact that 1116 pernits investor state
clains in respect of breaches of Article
1502(3)(a), but not in respect of Articles
1502(3)(b) to (d), provides overwhel m ng contextua
support for the proposition that Article 1502(3)(a)
is limted to circunstances where a nonopoly
exerci se del egated governnental authority and does
not cover the commercial activities of the
nonopol y.

ARBI TRATOR CASS: So far as the exercise
of governnental authority is concerned, would a

state enterprise operating a prison be in a
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different position than a state enterprise
operating a store? Wuld its decisions with
respect to the operation of the prison be
governnmental or would they be nongovernnental since
each of these decisions will have an inpact on the
people in the prison on the rights and the
enjoynent, the liberties enjoyed by people in the
prison?

MR PEIRCE: There would be a difference
in nmy submission insofar as--and | take this to be
the core of your question, but correct me if I'm
wrong--insofar as in the prison context, generally
what we find is as del egated authority to prohibit
the activities of prisoners, to permt themto be
out of their cells for a certain anobunt of time, to
subj ect themto searches. Those are truly
governmental authority, and any inmate will I'm
sure confirmthat's the case. That's not the same
thing as sinply being in a governnent store where
things are for sale and you're able to buy

sonet hing of f the rack.
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ARBI TRATOR CASS: Could you | ocate where
bet ween those two deci sions such as the terns on
whi ch one could connect to the postal nonopoly
woul d fall?

MR, PEIRCE: In ny subm ssion, the posta
nonopoly itself is in the nature of providing a
store that can sell and in regard to the posta
nonopoly, we find that there are no del egati ons of
regul atory, administrative or other governnenta
authority as that termis used in 1502(3)(a), so
clearly, it remains in the context of the
commercial side if you wll.

To conclude this part of mnmy subm ssion
then, the operative | anguage in 1502(3)(a)
delineates relatively fornal del egation of
governmental authority over third parties in the
nature of regulation nmaki ng powers, admnistrative
orders or the like. The authority cannot be a nere
status, nor can it be a mere authorization to act
such as an authorization to carry out conmercia

activities. The exanples of governnental authority
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in 1502(3)(a) give inportant guidance in
interpreting the phrase "del egated governnenta
authority." It is those kinds of powers over third
parties that are in issue.

VWhat is nore, it's not enough for an
i nvestor to show that a nonopoly has the capacity
to exerci se del egated governnental authority. The
i nvestor must show that the nonopoly actually
exercised that authority in a manner to breach
Chapter El even of the NAFTA.

ARBI TRATOR FORTIER: M. Peirce, | know
you'll be dealing with it later, but the questions
that you have just posed, how the investor nust
show this, the investor nust denonstrate that.
Doesn't this by definition call for a factua
inquiry?

MR PEIRCE: W' ve adnitted the facts
al l eged here. There's no further inquiry required.
You can | ook at the Anended Statenent of O aim of
the United Postal Service.

ARBI TRATOR FORTIER: [Of nmike] | know
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you're comng to--

MR, PEIRCE: And accept those facts as
pl eaded. And what we'll see is that the facts as
pl eaded contain no reference to actual del egations
of governnental authority.

ARBI TRATOR FORTI ER:  Except an
affirmation.

MR, PEI RCE: Except an affirmation
exactly. M first and main point, of course.

UPS adnmits at paragraph 90 of the Counter-Menoria
that the only allegations in the Arended
Statenent of claimthat are relevant to the
exerci se of del egated governnmental authority by
Canada Post are in paragraphs 1 to 3 of the Amended
Statenment of Claim As you read through the
Amended Statenent of Claim it's startling to
di scover that there's no reference to the exercise
of del egated governmental authority by Canada Post
Cor poration and no apparent connection between the
commercial activity described in the Anended

Statenment of Claimand the exercise of del egated
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governmental authority. By UPS' s own adm ssion
t hen, paragraphs 27 to 19, on the Anended Statenent
of Caim under the heading "Breaches of Articles
1502(3)(a) and 1503(2)," contain no allegation of
t he exercise of Del egated Governnental Authority.
It's sinmply not there.

PRESI DENT KEI TH. M. Peirce, just going
back to your reference to paragraphs 1 to 3. Wat
about the | ast sentence of paragraph 2?

MR, PEIRCE: That's what | said, it's only
there. Excuse ne.

PRESI DENT KEITH. Al right. Sorry |
m ssed that.

MR PEIRCE: But it's there and that's it,
and it's a bald assertion. Canada Post exercised
del egat ed governnental authority in the operation
of a nonopol y.

PRESI DENT KEI TH:  Well, they then refer to
the legislation in the court of their witten
argunent, don't they?

MR, PEIRCE: They do appoint--which | wll
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address--you' Il see that there's nothing in the

pl eadi ng though that actually draws us to that,
paragraphs 1 to 3. So what we see is a reference
to commercial activity. W have a subsequent
reference in their pleading, and |I'm foreshadow ng
ny argunent here. A subsequent reference in their
witten argunent--1'msorry--to, for exanple, the
power, in Section 19, Canada Post Corporation Act
that all ows the making of regulations. They

m scharacterize it, but 1'Il get to that point.
What they don't do is actually point to a

regul ation. They don't say, "This regulation
breaches Chapter El even."

So they' ve suggested, perhaps
subsequently, that there's sonme capacity to Canada
Post Corporation to nmake regul ati ons, a point that
| contest, but nevertheless, even if that capacity
exi sted, they haven't actually pointed to any
regul ation they m ght be breaching. They haven't
founded their claimon the necessary fact.

Now, UPS attenpts to explain its bald
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assertion, the assertion at paragraph 2 of the
Anended Statenent of C aimthat Canada Post
Cor por ati on exerci ses del egated governnenta
authority in operating the postal nonopoly and it's
rel at ed busi nesses.

UPS explains it at paragraph 91 of the
Counter-Menorial. According to UPS, and | quote:
"The Tribunal must proceed on the basis of the
adm tted fact that Canada Post does indeed exercise
del egat ed governnental authority in operating the
postal nonopoly and its related business.” On that
basis it's not open to Canada at the jurisdictiona
| evel to challenge that proposition the Tribuna
need proceed no further

This assertion m sconstrues the adm ssions
made by Canada, m scharacterizes the nature of the
issue relating to the exercise of del egated
governnmental authority and m sapprehends the role
of this Tribunal in deciding this notion on
jurisdictional grounds.

In order to base a claimon Article
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1502(3)(a) UPS nust establish that the conduct of
Canada Post involved the exercise of del egated
governmental authority within the neaning of
Article 1502(3)(a). That's clear on the |anguage.
That is a legal requirenent. Wether UPS has
satisfied that legal requirenent is a |l ega
conclusion that involves the application of the

| aw, the language of the treaty that is to the
facts alleged and admtted for the purposes of this
notion. It is not a fact admtted by Canada,

al t hough such an adm ssi on woul d undoubt edly be
convenient for ny friends. They cannot so easily
deny this Tribunal its proper role of applying the
law to the facts alleged and admitted. That's why
we're here. W say on the facts all eged and
admtted, there is no exercise of del egated

governmental authority.

There's a second fundanental flaw that UPS

relies on a bald assertion. Even if this assertion
were accepted as true for the purposes of this

notion, UPS has failed to nake any attenpt to
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connect the actual exercise of del egated
governmental authority with the conduct of Canada
Post Corporation. This is an alleged breach of
Article 1502(3)(a) and Chapter Eleven.

This is a point | referred to earlier, but
"Il go through it with you. As | denobnstrated in
the first part of nmy submssions, it's not sinply
by virtue of nonopolies having the capacity to
exerci se del egated governnental authority that
1502(3) (a) inposes obligations on the NAFTA parties
for the conduct of those nobnopolies. Rather, the
obligations of the party nust arise out of the
exerci se of del egated governnental authority. IN
other words, it's not enough to assert the Canada
Post exercises del egated governnental authority in
general to characterize their status, say they have
this capacity. There nust be facts pl eaded that
connect the exercise of del egated governnenta
authority with the breach of Article 1502(3)(a).
UPS has failed to plead any such facts.

Par agraphs 27, 28 and 29 of the Anended
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Statenent of O aimunder the heading again
"Breaches of Articles 1502(3)(a) and 1503(2)."
Descri be comercial activities. There's no
reference, no connection to the exercise of
governmental authority. 1'd like to draw your
attention for a second to paragraph 27. 1t should
be on the Power Point here for you if you want the
follow there or in your materials.

Par agraph 27 of the Amended Statenent of
Caim "Since April of 1997 Canada Post has
engaged in anticonpetitive and unfair conduct
i ncludi ng predatory conduct, predatory pricing,
tight selling, cross-subsidization and the unfair
use of its nonopoly infrastructure network, which
conduct is inconsistent with Canada's obligations."
There sinply is no reference to del egated
governmental authority to an exercise of such
authority here. There's nothing such as the
granting of an inmport or export license that's
addressed here. No setting of quotas, no

expropriation. This is conmmercial activity.
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Let's |l ook to paragraph 27(a). Wat are
t he exanpl es? Perhaps the devil's in the detail
Requiring its retail franchisees to enter into a
st andard deal ershi p agreenent prohibiting those
franchi sees fromselling products which conmpete
wi th Canada Post courier or nmessenger services such
as UPS Canada's courier products. There sinply is
no devil in these details. There is no reference
to the exercise of del egated governnenta
authority. |It's purely conmrercial activities.
It's entirely inplausible to suggest, for exanple,
that entering into a deal ership agreenent with
franchi sees regards the exerci se of governnental
authority. It cannot seriously be contended, for
exanpl e, that every tinme Ford enters into a
deal ership agreenent restricting its retai
franchisees fromselling Chryslers, that that's the
exerci se of governnmental authority, certainly not
del egat ed governnental authority at that. That's
sinmply inplausible. But that's the nature of the

al | egati on.
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Every allegation in the Arended Statenent

of Caim based on the conduct of Canada Post
simlarly refers to commercial activity with no
reference to the exercise of del egated governnenta
authority. UPS nmakes no effort whatsoever to

explain why these activities constitute the

exerci se of del egated governnental authority within

t he nmeani ng of 1502(3)(a). The obvi ous reason for
UPS's approach is that these activities bear no
relationship to the plain neaning of Article
1502(3)(a). The result though is that UPS has
failed to allege facts that are capabl e of
establishing a prima facie breach of Article
1502(3) (a) and Chapter El even based on the conduct
of Canada Post.

Despite UPS's attenpts to have this
Tribunal sinply accept and rely on the bald
assertion, the Canada Post does, sonetines,
sonewher e perhaps exerci se del egated gover nnent a
authority. This is so clearly deficient that UPS

raises a collection of disparate argunents inits
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witten subm ssions to try to get around the
express | anguage of Article 1502(3)(a).

PRESI DENT KEI TH.  You're nmoving to your

final argunent, | think, M. Peirce, are you?

MR PEIRCE: |'mnoving to, yes, the fina
part, yes.

PRESI DENT KEI TH. | just wondered if

that's a convenient point in your argunent for us
to take the norning adjournnent.

MR, PEIRCE: That would be quite fine,

yes.
PRESI DENT KEI TH: 15 m nutes. Thank you.
[ Recess. ]
MR, CARROLL: M. Chairnan, if | mght, |
spoke to ny |learned friends over the break. | have

one issue which | would Ilike to raise for the
Tribunal at this point, and you nay have recalled
that last week | sent a letter to the pane
concerning sone 14 new and additional authorities
whi ch our friends had provided us | ast week.

And the position of UPS is that the
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parties have had anpl e opportunity to develop their
argunents in an extensive way, and our position is
that these authorities should not be pernitted to
be cited at what is, in effect, the 11th hour.

If the panel is disposed to allow ng our
friends to use the authorities, then at the very
| east we would like to reserve the right to respond
inwiting if we need to because, of course, we
don't know -we've just been provided copies of the
authorities. W don't know at this point the
context in which they will be used or the argunents
that will be made for which they will be used as
support. So we're a little bit in the dark, and
that is the position.

| woul d suggest, M. Chairnman, that under
the circunstances it is not appropriate for our
friends to be referring to additional authorities
cited at the 11th hour.

PRESI DENT KEI TH. Thank you, M. Carroll

M. Bendin, you were going to conmmrent.

MR, BENDIN. Thank you. As ny friend has
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i ndi cated, Canada did provide 14 authorities |ast
week on the 24th of July, both to the investor and
copies as well to the Tribunal

Canada does so not to raise any additiona
argunents nor do these authorities constitute in
any way evidence. | think the authorities are
provi ded by way of what Canada feels to be its
obligation to ensure that all the material that the
Tribunal requires in order to properly consider and
brief the issues before it are indeed before it.
And it's in that spirit in which the authorities
have been provided, as the investor has done, quite
properly, in bringing to the attention of the
Tribunal an authority that is the recent decision
of the Pope & Tal bot Tribunal in respect of
damages, which contains aspects which may be
relevant to this case. So it's in that spirit and
for that purpose that Canada has provided these
authorities, and I think given the context of such
hearings and the fact that it's part of the natura

evol uti on of cases that sonetines one can't
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antici pate everything that one should have before
the Tribunal just as a result of the manner in

whi ch argunment and representations are exchanged,
that it's quite appropriate, | would think, that we
do so, so long as we neet the requirenments that go
with providing authorities, nanely, that we give
prior notice and that we provide copies of these
authorities ahead of tine, as we have done.

PRESI DENT KEI TH:  Thank you, M. Bendin

Inreply, M. Carroll?

MR, CARROLL: M. Chairnman, the only point
that | would make in reply is that the authority of
Pope & Tal bot was provided to the Tribunal in
correspondence fromnyself as soon as it cane out,
within a day or two of it coming out, and that
occurred over a nonth ago. Wat has happened here,
in nmy respectful submission, is quite different.

PRESI DENT KEI TH: Thank you. Perhaps the
Tri bunal nenbers night just have a brief
conversati on.

[ Pause. ]
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PRES|I DENT KEI TH:  The menbers of the
Tri bunal consider that Canada should be able to
make use of this material. Authorities are
authorities and are relevant to the argunent. if
they aren't relevant to the argunent, it would, of
course, be open to counsel on the investor side if
they need to, but they are experienced in
responding to argunent, and | doubt it would be
open to themto file a supplenentary witten
submi ssion if that was necessary to deal with the
i ssues.

Thank you.

MR, CARROLL: Thank you.

MR, BENDIN. Thank you.

PRES|I DENT KEI TH: M. Peirce, | think we
are back to you.

MR, PEIRCE: 1've just addressed the
pl eadi ngs of UPS, their failure to plead any facts,
to actually connect the exercise--the conduct of
Canada Post Corporation to the exercise of any

del egat ed governnental authority.
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In their witten subm ssions, though, UPS
tries to get around the | anguage, the express
| anguage requiring the exercise of del egated
governmental authority. Paragraph 104 of the
Counter-nenorial, UPS states, and | quote, "The
acts and om ssions of Canada Post arise directly
fromthe governnental authority conferred by"--it

says "by." I'msure ny colleagues "on"--"on Canada
Post to operate a nonopoly."
It appears that UPS's theory here is that
if you can't show that the nonopoly exercises
del egat ed governnental authority, you sinply claim
that the operation of the nmonopoly is the exercise
of del egated governnmental authority. But that
makes nonsense of the text of Article 1502(3)(a).
On its face, Article 1502(3)(a) includes
two distinct criteria: the first, in order to cone
within Article 1502(3)(a), an entity nust be a
nonopoly as that termis defined in Article 1505;

secondly, the entity nmust have exerci sed del egated

governmental authority.
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UPS seeks to avoid the second criterion hy
collapsing it into the first. An interpretation
t hat sees del egated governnental authority as
synonynous with the operation of a governnent
nonopoly, which is included in the definition of
nonopol y, woul d render the qualifying |anguage in
1502(3) (a) neani ngl ess since all nonopolies would
be subject to Chapter Eleven investor disputes for
all of their nonopoly activities.

ARBI TRATOR CASS: Let ne ask, if | mght,
M. Peirce, is that necessarily so or would there
be sone nonopolies that m ght be deened to be
nonopol i es exerci sing governnental authority, such
as a nonopoly to operate prisons, whereas other
nonopol i es m ght not be deened to be exercising
governnmental authority?

MR PEIRCE: O course, all governnenta
nonopol ies carry out a public purpose. They are,
by definition, state enterprises owned or
controlled by the state. As a result, that

possibility is already acknow edged in the
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requirenent that it nust be a nonopoly or
government nonopoly or a state enterprise for
1503(2). The difference between having that public
function, that public purpose, and the requirenent
t hat you exercise del egated governnental authority
can be understood in the nature of the provision
itself, which is an anti-avoi dance neasure. It is
where that express delegation of authority has been
given to a nmonopoly or a state enterprise and the
nonopoly or state enterprise exercised that
authority in a nmanner that breaches Chapter El even.

ARBI TRATOR CASS: If | might just nake
sure | understand the argunment, the school board or
t he nonopoly authority operating prisons would make
a nunber of different decisions in perfornmng its
functions. Those decisions nmay or nay not be
formalized as regul ations, as adm nistrative
determ nations, but could still be decisions that
woul d be thought of as governnental; whereas, other
nonopol i es m ght be making simlar decisions in a

strictly comrercial area and not be thought to be
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maki ng gover nnent al deci sions.

I's your position that in neither case
woul d there be an exerci se of governnenta
authority unless there is a specific and clear
formal action by the nonopoly?

MR, PEIRCE: |'mjust pausing on your
| anguage of "specific and clear."

ARBI TRATOR CASS: | take it that you are
rejecting the concept that there could be a
nonopoly that operates in all of its activities in
t he exercise of governnental authority, that that
in your view would be an inpossibility under the
structure of NAFTA? |Is that an accurate statenent?

MR, PEIRCE: A nonopoly nust, by
definition, have some commercial aspect to it, and
as a result, | would accept that it would be an
i mpossibility since ny position clearly
di stingui shes between comercial activity and the
exerci se of del egated governnental authority.

ARBI TRATOR CASS: So then, if we find that

Canada Post is engaged in commercial activity, we
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woul d need to find, on your view, sone other

speci fic del egati on of government authority. On

the other hand, if we find that the operation of

the Post is the exercise of governnent authority,
we woul d then not need to find another del egation

MR PEIRCE: | certainly agree with the

first point you made. | see difficulty in reaching

the concl usion that the second point is even
possible. So it's difficult for ne to entertain a
response since the express |anguage di stinguishes
bet ween the del egation to the nonopoly of the
nonopoly and the need to exercise del egated
governmental authority.

In fact, if we were to read the text of
1502(3)(a) and replace the words "regul atory,

adm ni strative, or other governnental authority"

with the operation of the nonopoly, we would have a

rat her nonsensical provision. You would have the
requirenent to be a nonopoly. You would have to
have t hat nonopoly operating a nonopoly. They

woul d have to be doing so in connection with a
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nonopoly good or service. | think it's a
tautol ogi cal proposition that that can't be.

ARBI TRATOR CASS: Let ne just one nore
time. Are you then saying that if we had a
nonopoly authority for the operation of prisons,
that would not be an enterprise that exercises
governmental authority unless it is adopting formal
regul ati ons?

MR, PEIRCE: Unless it has been given the
power to exercise those governmental powers, such
as search and seizure, restraint on individuals,
clearly activities that affect and determ ne the
rights of third parties.

ARBI TRATOR CASS: Thank you.

MR PEIRCE: | would note here that the
United States put it well at paragraph 9 of their
submi ssion. "There is no jurisdiction under either
Article 1116 or 1117 if the authority under which
the nonopoly or state enterprise has acted is
i nherent in the nature of the nonopoly or the state

enterprise." It cannot be that just having the
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nonopoly itself is the del egation of governnenta
aut hority.

UPS makes a simlar kind of argunent, if
not with nmonopolies, we'll try it with state
enterprises. At paragraph 13 of the Investor's
Reply to the Subm ssions of the United Mexican
States and the United States of America, when it
states that Canada Post "is an agent of the Crown
and an institution of governnment. Accordingly,
there is a prina facie basis on which this Tribunal
may accept jurisdiction to proceed with this
arbitration."

The fact that Canada Post is a Crown agent
and an institution of the government is a status.
It does not bestow authority on Canada Post.
Rel ying on that status as sonehow constituting the
exerci se of del egated governnental authority then
is inconsistent with and fails to satisfy the
| anguage of Articles 1502(3)(a) or 1503(2).

Pursuant to those articles, an entity nust

have the status being a state enterprise or a
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nonopoly and nust, in addition, be found to be
exerci sing del egated governnental authority. |If
having the statute of being a state enterprise were
sufficient to meet the second threshold of
exerci si ng del egated governnmental authority, that
second threshold woul d agai n be neani ngless to the
sanme structure of the argument that they applied to
t he nonopol y provi sion.

Since all of Canada's federal Crown
corporations have the status of being a state
enterprise, they all cross the threshold then into
1503(2). That cannot have been the intention of
the parties that they would then sinply by virtue
of that status cross all of the thresholds. That
only takes themacross the first threshold. The
second threshol d of exercising del egated
governnmental authority nust also be crossed.

UPS has failed to show in any manner that
that second threshold has been crossed. Again, at
par agraph of the Investor's Reply, UPS asserts that

for the purposes of this jurisdiction notion, the
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I nvestor has clearly satisfied the jurisdictional
threshol d of alleging a del egation of governnental
authority. Canada Post is operating under the

del egated authority of the Canada Post Corporation
Act . "

O course, we see first the bald assertion
of del egated governmental authority, but this tine
it's not even quite right. Wether Canada Post is
operating under the del egated authority of the
Canada Post Corporation Act is not the issue. O
course, the activities of Canada Post have been
statutorily authorized. The issue is whether
Canada Post has exerci sed del egated governnent a
authority in a manner that breached Chapter El even.

In a footnote to paragraph 13, Footnote 8,
we are getting a little late in the day for the
shoring up of this argunent, but we are down to
Footnote 8. UPS appears to finally recogni ze the
requirenent, the need to establish that the conduct
of Canada Post that is alleged to breach Chapter

El even i nvol ved the exerci se of del egated
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governmental authority. Better late than never, we
m ght have thought, except UPS doesn't deliver

here. Instead, UPS clains that, and | quote, "A
cursory exam nation of the Canada Post Corporation
Act shows that Canada Post has exerci sed del egat ed
governmental authority in relation to the conduct

described in the Arended Statement of Claim"”

It turns out that it's the act itself that

contains their pleadings. But the act itself
cannot show that Canada Post has exerci sed

del egat ed governnental authority. That's UPS' s
t ask.

The nost that the act can do would be to
show t hat Canada Post has sone del egat ed
governmental authority, that there's a possibility
that it exercises del egated governnmental authority.
There woul d have to be an additional allegation of
sone specific exercise, some regul ati on, sone
activity that involves the exercise of del egated
governmental authority. And that's what's absent.

The references in Footnote 8 to the
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statutory status, Canada Post is a Crown agent and
the corporate objects of Canada Post set out in
Section 5 do not even suggest that Canada Post has
been del egated governnental authority, nuch | ess
denonstrate that Canada Post has exercised such
authority. Those objects describe the conmerci al
orientation of Canada Post.

Finally, Section 19, the Canada Post
Cor poration Act, UPS does refer to this provision
It says in Footnote 8, "Under Section 19(1), the
Canada Post Corporation Act, Canada Post is
aut horized to make regul ations with the approval of
t he Federal Cabinet for the efficient operation of
t he business of the corporation and for carrying
out the objects and purposes of the Canada Post
Cor poration Act."

On the first point, UPS has it wong, |
woul d submit. Canada Post can propose regul ations
under Section 19 of the act, but, as UPS admits,
the statute provides that regul ati ons under Section

19 nust be approved by the governor and council, or
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t he Federal Cabinet, as UPS has put it. |It's the
governor and council that's politically accountable
for those regulations, and their legal force flows
fromthe approval by the governor and council
There's a nore fundanmental problem here
t hough. Regardl ess of who nakes the regul ations
under the Canada Post Corporation Act, the problem
remai ns that UPS has not pointed to any actua
regul ations. Again, we have the nere inplication
t he suggestion that Canada Post has sone del egated
governnmental authority, but no allegation that it's
been exercised here and no all egation that the
exerci se of that authority has breached Chapter
El even.
Now, | started fromthe proposition that
an investor such as UPS nust establish that any
al | eged breach of the NAFTA founded on the conduct
of a nmonopoly such as Canada Post occurred in the
exerci se of del egated governnental authority within
the nmeaning of Article 1502(3)(a) in a manner that

breached Chapter Eleven. | suggest to you that the
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requi renent that the exercise of del egated

gover nnent al

authority is in addition to the

nonopoly status or the state enterprise status of

the entity.

CGover nment al

authority is capabl e of

determning the rights of third parties in ny

subm ssions and there's been fornally del egated to

the nonopoly in addition to the nonopoly powers.

UPS makes no attenpt to plead a factual foundation

on which this Tribunal

coul d concl ude that Canada

Post has exerci sed del egated governnental authority

and certainly not

El even.

in a manner that

breached Chapter

Qutside of the nmere bald assertion that

Canada Post exerci sed del egat ed governnenta

authority, all that UPS has done is point to the

COMTer ci

breachi ng Chapt er

al conduct of Canada Post as all egedly

"Il pause here to address again the point

El even.

about governnent function. All state enterprises

and al

pur pose.

gover nment nonopol i es serve a public

They are all

in the | east

in the context
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or in the circunstance of the store to which you
referred, Dean Cass. You can | ook beyond that and
see. Are there additional powers here? To take
your prison exanple, a prison is--you give a
nonopol y over prisons--perhaps not a nonopoly,
perhaps a state enterprise. Mnopoly seens a
little bit strong for prisons.

The authority that is exercised, though,
of restraining individuals, of allow ng individuals
in and out of their cells at certain tines, of
search and sei zure, those kinds of authorities
would be in addition to the giving of the nobnopoly.
They' re not even thenselves inherent in the nature
of a nmonopoly. Those are the kinds of things that
are the exercise of governnental authority and
woul d have to be expressly provided for

Now, pointing to the commercial conduct of
Canada Post by itself without alleging a breach
connecting it to--sorry, to the exercise of
del egat ed governnmental authority, and then

connecting that to the alleged breach of Chapter
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El even,

Article

fails to neet the express requirenents in

1116 that in conbination with Articles

1502(3)(a) and 1503(2) that the conduct of the

nonopoly is only subject to investor/state dispute

resol uti on where the nonopoly exerci ses del egated

gover nnent al

sal vage

t hei r pl eadi ngs,

aut hority.

As a last attenpt to

whi ch are bare of any

reference except for the bald assertion, UPS

asserts a collection of disparate argunents that

attenpt to circumvent the express |anguage. The

nonopoly is the authority.

the authority.

reference to the actua

UPS si nply has not

Canada Post

has the authority, with no

authority. As a result,

pl eaded a case in relation to

t he conduct of Canada Post which is, in ny

subm ss

on, even capable of attracting the

jurisdiction of this Tribunal

ask you,

Renni e.

That's the end of ny submissions. |'l

if you woul d,

to call

on nmy col |l eague,

The state enterprise is

M.
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PRESI DENT KEI TH: Thank you, M. Peirce.

Yes, M. Rennie?

MR, RENNIE: Thank you, Sir Kenneth.

Just picking up where we left off, you had
asked me a question, Sir Kenneth, about the note,
Note 43, and our response to the opposition's
argunent with respect to that. Qur position on
that is that it is there for greater certainty.
There are many other obligations in the NAFTA. In
fact, nost of the obligations in the NAFTA are not
subject to investor/state settlenent. The only
provi sions that are, of course, are Section A of
Chapter Eleven, and 1501(3) refers to the parties,
and so necessarily to include the investors in the
limted context of that articles, they didn't fee
the need, obviously, to insert a simlar note in
t he bal ance of the chapters throughout the treaty.

And, Dean Cass, you asked ne a question
about alternative |anguage that m ght be used in
1502(3)(a) and 1503 such as to the extent that |

woul d suggest perhaps insofar as would be in the
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sane category as that, and | would think that the
answer to that is yes, that would achieve the sane
intent of limting the scope of the recourse
i ntended, but would not change the result that they
have to get through 1502(3)(a) by proving the
del egated authority and that in the exercise of
that, the nonopoly acted in a manner inconsistent
with the Section A obligations.

Your second question, which | took under
reserve, was the question of whether one could
conceive of a situation where there was a breach of
(a) and (d) at the same tine. And | think it's a
difficult matter to inmagine given that (a) is
addressed to the nonopoly or state--the nmonopoly's
conduct in a regul atory governnental manner
whereas (b), (c), and (d) are addressed with the
commercial functions of the nonopoly and that it
engages in its comercial capacity. So even if
there were a situation, the investor's recourse
woul d still be limted to proving that there was a

breach of (a). That would be nmy answer to that
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guesti on.

So if we may return now to the framework
of our argument, M. Peirce is finished with the
i ssue of no delegated authority, and there are two
ot her argunents that have been raised by UPS that
jurisdiction can sonehow be found or read into
1502(3)(a), or that if it can't, that sonehow

Chapter Fifteen can be avoi ded or circumavi gated.

Essentially, what UPS argues is that since

Article 1502(3)(d) is an obligation which Canada
owes to its treaty parties, UPS can sonehow

vi cariously partake of that obligation and read it
into 1502(3)(a). | note in particular and draw to
your attention paragraph 64 of the Investor's
Counter-Menorial where they say, "There is nothing
that conpels the conclusion that the conduct by a
gover nment nonopoly which i s prohibited under
Article 1502(3)(d) cannot also formthe basis of an
i nvestor clai munder 1502(3)(a)." Seldom have we
seen such a blatant attenpt, in ny view, to rewite

the treaty. And, in fact, there is nmuch that very
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qui ckly conmpel s the opposite conclusion that you

cannot do that. First, this interpretation offends
Article 31 of the Convention. UPS would have you

read that treaty provision in isolation and avoid

the context provided by Chapter Fifteen and Twenty,

whi ch, when read together, as they nust, expressly
address al |l egations of anticonpetitive conduct and
confer jurisdiction for the resolution to state-to-state
di spute settlenent.

In ny view, when reading the subnissions,
counsel for Mexico has put it very well in
paragraph 7. They said, and I'l|l quote, It is a
basic rule of treaty interpretation that each
provi sion nust be given effect and each nust have a
different nmeaning fromthe others. It is contrary
to this basic rule for Article 1503(2)(3)(a) to be
read as having the sane neani ng as 1502(3)(d). The
former is arbitral in certain conditions. The
latter is not. Article 1503(2)(3)(d)'s content
cannot be read into 1502(3)(a) in order to

circunvent Article 1116's exclusion of Article
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1502(3)(d) frominvestor/state arbitration

The second point | would make is that this
is a selective reading of the text. Their reading-in
argunent depends on focusing on the nature of
the parties' obligations under the agreenent. In
fact, they ask the wong question. The question
isn't whether or not the parties have an obligation
to ensure that nonopoly conduct is governed when
it's acting in that capacity. The question is
whet her or not the investor's recourse is qualified
or unqualified.

The third point they make concerns how we
read. They say we read too textual. They say we
read too literally. W say we read the text. And
a plain-text reading of this provision is that
Article 1502(3)(a) claims can be brought only in
respect of conduct that is inconsistent with the
parties' obligations under Section A. Put in other
words, Article 1116(1)(b) carves out of the
potential universe of 1502(3)(a) clains a subset

and a limted subset that may be arbitral by an
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i nvestor, nanely, those clains that involve a
breach of Section A obligations.

So in response to the plain neaning and
the plain reading of Article 1116(a) and (b), they
add a healthy dose of objectives and purpose of the
treaty to support the suggestion that you ought to

read (d) into (a). This rem nds ne of Archi nedes

who said, "Gve ne a lever, and I'Il nove the
world." The investor says, "Gve ne a statenent of
purpose and object, and I'll rewite the treaty."

Because that is effectively what they're asking you
to do. No investor has the right or authority to
rewite this treaty nor, with respect, does this
Tri bunal

It's a self-evident proposition that
obj ects and purpose provisions cannot form an
i ndependent basis for interpreting the neaning of
the treaty so as to give it jurisdiction

And the final point | would make is that
what, in effect, they would be doing were they to

succeed in this is to transforma provision that
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was put there to ensure that the parties'
obligations that they undertook in Section A were
not eroded, avoided, or narrowed through del egation
of governnental authority. To turn it into an
expansi ve source of jurisdiction for thensel ves,
that is essentially what they are doing by that
readi ng-in.

Now, the second argunent that they raise
inthis context is that they don't have to dea
with Chapter Fifteen at all, that you can excise it
fromyour reading of the treaty, and that it can
proceed directly to Canada in respect of its
actions--in respect of the actions of Canada Post.

It's in this context that they introduce
the doctrine of state responsibility and
over |l apping renedies. But |let nme just suggest
what, in fact, is happening here.

UPS suggests that there's another path to
jurisdiction, and probably recogni zing that they
cannot get through the first threshold that you see

on the screen in front of you now, they cannot
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establish that Canada Post is exercising a
governmental authority, they say we can go directly
to Article 1105. They need not cross the
threshold. And it is in this context that they
i ntroduce state responsibility and overl appi ng
remedi es.

It is our subm ssion that this approach
essentially negates and renders redundant the
precise and carefully limted circunstances under
which the franers clearly contenplated party
responsibility for the conduct of nopnopolies.

And it is, in fact, a |udicrous
proposition in ny respectful subm ssion to say that
t he governnent of the three parties undertook
responsibility for every action of nonopolies in
the state enterprises. Wat the parties have
negotiated is what needs to be applied. Here the
parties carefully addressed and carefully
circunscribed the boundaries of their
responsibility. They were so careful that they

addressed it in a specific chapter
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Articles 1116 and 1502(3)(a) and 1503(2),
when read together, as they nust, indicate an
acceptance by the parties of responsibility for the
action of governnent nonopolies in certain defined
circunstances. |In the absence of express |anguage
dealing with organi zations that, in fact, have
del egated authority, an issue could arise in each
and every case as to whether or not such organ--the
conduct of such entities should be attributed to
the state. Here, however, the parties have nmde
explicit that nonopolies can trigger party
obligations in respect of the m ni nrum standard of
treatment when it is acting in lieu of or as a
surrogate for the state

And as the panel in Loewen, another
Chapter Eleven Tribunal noted, while state
responsibility is an inmportant principle of
international |law, should not be held to be tacitly
di spensed with by international agreement. Such
i ntention, however, may be exhi bited by the express

provi sions which are at variance with the continued
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operation of the relevant principles of law. In
this case, as they say in Loewen, the general
doctrine of state responsibility cannot override

t he express | anguage of the NAFTA. And we say that
to use the doctrine in this context to extend the
obl i gations beyond that which Chapter Fifteen
delineated would frustrate what we say is the self-evident
intention of the parties to control

ci rcunst ances under which the parties would assune
responsibility for the conduct of government
nonopolies to investors.

Finally, were the UPS position to be
correct, the result would be that in every case it
woul d be a question whether or not the actions of
the nyriad of state enterprises and government
nonopol i es that exist between Canada, Mexico, and
the United States could be a state organ and
whet her its conduct could be attributed to the
state under the rules of attribution. In this
case, that question has been displaced by the

express | anguage of Chapter Fifteen
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Quite related to this argunent is that of
overlapping renedies. | wll not spend nuch tine
on this matter, although it does occupy a fair
amount of space fromthe UPS Counter-Menorial. It
is clear and uncontroverted that there are
circunst ances where the treaty parties could
provide that the sane topic can be covered by nore
than one provision or that relief can be found in
nore than one way, but that manifestly is not the
case here. And we have di scussed the breadth and
extent of that doctrine in our materials. But
what ever its breadth might be, it's not a nechani sm
to allow you to avoid the plain neaning of the
text. And the plain nmeaning here is that the
parties have identified a topic as they have here
with anticonpetitive conduct. They treated it with
precision. They did not include that provision in
matters that are subject to arbitration by an
i nvestor. That provides in our subm ssion
conpel ling textual and contextual basis for

concl udi ng that the NAFTA did not--the NAFTA
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parties did not intend disputes related to that
subj ect to be arbitral

It's an entirely proposition to advance,
as UPS has done here, that the sane obligation
havi ng been specifically addressed in one provision
of a treaty can be found in another provision of
the treaty, read into it. 1I1t's not a question of
over |l apping renedies. Wat they're trying to argue
is this question of overl apping obligations.

Now, turning to the fourth argunent that
UPS has advanced, and that is, assumng that they
make it across the jurisdictional threshold of
Chapter Fifteen and establish that Canada Post
Corporation is acting as a surrogate for the state
and is exercising a del egated governnenta
authority, or even assunm ng that sonehow under a
doctrine of overlapping renedies or state
responsibilities it need not go through or pass the
test of Chapter Fifteen, it can proceed directly--sorry.
They argue that if they get to Section A,

if they get sonehow within the scope of Section A,
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they can establish that somehow, either under the
doctrine of overlapping renedies or state
responsibility, that anticonpetitive practices, the
very anticonpetitive practices that were dealt with
in 1502(3)(d), arise alnbst phoenix-like in the
content of 1105. They say that anticonpetitive
practices is a conmponent of the m ni num standard of
treatment. So even if everything | have said is
rejected by you, and even if everything M. Peirce
has said you found not to be of value, in our
position it doesn't matter because they cannot
establish that anticonpetitive practices are a
conponent of the m ni num standard of treatnent.

I will ask ny colleague, M. WIllis, to
address this argunent, and it mght be, Sir
Kennet h, an appropriate tine, even though we are
running a little ahead, to take a break because M.
WIllis will be about an hour, | think. W're in
your hands.

PRESI DENT KEI TH:  Thank you.

About how nmuch | onger do you think you

112
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need in total ?

MR RENNIE: In total? W wll be done hy
4 o' cl ock.

PRESI DENT KEITH. Right. W wll resune
at 2:00 p.m

MR, RENNIE: Thank you.

[ Wher eupon, at 12:50 a.m, the hearing was

recessed, to reconvene at 2:00 p.m this sanme day.]
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AFTERNCON  SESSI ON

[2:05 p.m]

PRES|I DENT KEI TH: Yes, M. WIIlis?

MR WLLIS:

M. Chai rman and nenbers of

the Tribunal, ny topic this afternoon will be

Article 1105, paragraph (1), as interpreted by the

Free Trade Conmission, and in particular, the

m ni mum st andard of customary international law in

the treatnent of aliens.

In principle, of course--and M. Rennie

has explained this--it's our position that the

Tri bunal does not

really have to consider this

topic. The claimant can only get to Article 1105

by first denponstrating that the criteria of Article

1502(3) (a) and 1503(2) have been satisfied, and

this, we submt,

t hey cannot do. And, logically,

that is an end to the matter

W are,

t herefore, addressing the

substance and content of Article 1105 only, as the

expr essi on goes,

First,

out

| et

of an abundance of caution

nme identify the main points of
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ny presentation today. |1'Il be dealing briefly
with the Free Trade Conmm ssion Note of
Interpretation on Article 1105. The greater part
of my argument will deal with the substantive scope
of the m ninmum standard, what it covers, and, above
all, what it does not cover.

Next, I'Il talk about the neaning of fair
and equitable treatnment and full protection and
security which are not in our subm ssion independent tests
and do not provide a blank check for
chal |l engi ng anything at all on essentially extra-Ilega
grounds of subjective equity.

And, finally, 1'll deal with the
threshol d, the threshold bel ow which the m ni mum
standard ceases to apply.

Now, where this takes us is that the
al l egations of the claimant taken at face val ue for
t he purposes of this nmotion do not fall within the
subject matter of Article 1105, paragraph (1).
Jurisdiction under Chapter Eleven, therefore,

cannot be found on this provision
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| take as ny point of departure the Free
Trade Commi ssion Note of Interpretation of July 31
2001.

ARBI TRATOR FORTIER. W'Il be celebrating
the anniversary in a couple of days.

MR WLLIS: Exactly. The note links
Article 1105 to the m nimum standard of treatnment
of customary international |law for the treatnent of
aliens, and it clarifies that fair and equitable
treatment and full protection and security are not
addi ti onal requirenments, but aspects of that
standard. In its final paragraph, the conm ssion
has also ruled that a breach of another provision
of NAFTA does not establish that there has been a
breach of Article 1105, paragraph (1).

The note is self-explanatory, and | have
only a few basic and perhaps rather obvious points.

First, this is an exercise of the
Conmi ssion's authority to inplenment the agreenent
and resol ve di sputes about its interpretation under

Article 2001. And the interpretation is,
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t heref ore, binding upon the Tribunal by virtue of
Article 1131, paragraph (2).

Secondly, there is nothing extraordi nary
about these powers or about the way in which they
have been exercised in this instance. The NAFTA
provisions | just referred to reflect the genera
principles of treaty | aw whereby the parties are
the masters of the agreenent. This is set out in
the reference in paragraph (3) of Article 31 of the
Vi enna Convention on the Law of Treaties, the
reference to any subsequent agreenent of the
parties with respect to the interpretation of the
treaty in question.

There is even a termof art for such an
agreed interpretation in the law of treaties. It's
called authentic interpretation. Routier, in his
i ntroduce to the law of treaties, page 95,
par agraph 138, states that, and | quote, "If the
parties to a treaty agree on a common
interpretation, either by a fornal treaty or

otherwise, this interpretation acquires an
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aut hentic character and prevails over any other."

The investor refers to Article 102,
par agraph (2) of the NAFTA, which requires
interpretation in accordance with the applicable
rules of international |law. But that, of course,

i ncludes Article 31, paragraph (3) of the Vienna
Convention and this concept of authentic or agreed
i nterpretation.

PRESI DENT KEI TH: M. WIlis, just on
Article 31(3), it's concerned, isn't it, with
defining the context in which the interpreting body
may have regard or is to have regard?

MR WLLIS: Well, it says there shall be
taken into account, as | recall, it begins, "There
shal |l be taken into account, along w th other
matters"”--

PRESI DENT KEI TH:  Yes.

MR WLLIS: And then it refers to
subsequent agreenents. So the context in a sense
but a very decisive formof context.

PRESI DENT KEI TH. Yes. And you're saying,
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in any event, Article 2001 in this case is a clear
statement of the authority and of the blinding
ef fect when you go into--

MR WLLIS: Yes, and lends, if anything,
added weight to these general principles we find in
the Vienna Conventi on.

PRESI DENT KEI TH:  Thank you.

MR WLLIS: Now, the claimant refers to
Article 102, paragraph (2) of the NAFTA which
requires interpretation in accordance with
applicable rules of international |law, and as |
nmentioned, this includes Article 31, paragraph (3)
of the Vienna Convention and the concept of
aut hentic interpretation.

It's inportant to bear in mnd that the
Free Trade Conmission is a political body and not a
judicial body. 1It, therefore, has a very w de
| atitude in adopting these authentic
interpretations pursuant to the treaty, and it is
not bound by the rules of interpretation that would

apply to a judicial or indeed an arbitral body.
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But having said that, there are very
strong, if not conpelling grounds for concl udi ng
that the FTC note is, in fact, the correct
interpretation. The stipulation that the
interpretation is not additive, that the concl udi ng
phrase does not require treatnent in addition to or
beyond international |aw, gives a proper effect to
the use of the word "including." The reference to
customary international |aw reflects the context,

i ncluding the heading of Article 1105, which refers
to the m ni mum standard of treatnent.

Now, that headi ng takes us straight to
customary international |aw because the m ni num
standard of treatnent is a well-known concept and a
fully devel oped concept of customary internationa
I aw.

The Canadi an Statenent of |nplenentation
i ssued when NAFTA was concl uded, also refers in
this connection to customary international |aw
This was an official, published, and contenporaneous

docunent. It was exchanged with the
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other parties before the signature. It elicited no
protest at that tine or thereafter, and it,
therefore, reflects the comobn understandi ng of the
parties.

ARBI TRATOR CASS: M. WIlis, is customary
international law the only source of internationa
| aw t hat woul d provide for mninumrules, standards
of treatnment?

MR WLLIS: | believe, in fact, it is the
only source that provides for this well-known
concept of the mnimum standard of treatment. It
can, of course, be incorporated into treaties, and
then it also becones a treaty provision. But |
think the context of the reference here points us
to the customary--to customary international |aw as
the source, and the context is what conpels that
i nterpretation.

| was going to cone to that in just a
nonent in alittle nore detail, but, yes, | think
the context of the reference here is it points to

customary international law, and | couldn't see
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where else we would find a general standard of this
character.

ARBI TRATOR CASS: |Is there a reason why
the termwas not included in the text?

MR WLLIS: Well, it's a drafting
guestion, and drafting is never perfect. But |
think the assunption of the drafters was that the
reference to international |aw could really point
to nowhere el se because, for reasons I'll give in a
nonent, it couldn't really point to treaties, and
the other sources of lawreferred to in Article 38,
paragraph (1) of the statute of the Internationa
court are not really applicable or are subsuned
within the reference to custonmary international
I aw.

Now, indeed, | was just comng to that.

It has been suggested that the note is an anendnent
of some kind because it limts international lawto
customary international |law rather than to the four
sources which are set out in Article 38, paragraph

(1) of the I1CJ statute. But, again, the context
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conpels this interpretation.

The treaties contextually could not have
been cont enpl ated because that woul d make nonsense
of the narrowly targeted wording in Articles 1116
and 1117.

Now, as to general principles of lawin
paragraph (c), it's been widely recognized that in
reality, if not inform this is an auxiliary
source. It fills the gaps, and it contributes to
t he devel opnent of customary international |aw
And in this case, in fact, the mnimum standard of
customary international |aw incorporates and
reflects a nunber of general principles of |aw,
such as due process and natural justice and
acquired rights and ot hers.

So the reference to custonary
international law in this context does not restrict
the natural nmeaning, and it nmakes perfect sense.
This, in other words, is a clarification that
reflects the context and the intentions of the

parties.
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M. Chairman and nenbers of the Tribunal
the note was a perfectly normal exercise of the
treaty power in exactly the kind of situation that
woul d have been contenpl ated when t hose powers were
adopted in the first place. The interpretive power
woul d not logically be invoked where there was no
perceived need for clarification.

In this instance, however, the parties
were faced with radically conflicting
interpretations of Article 1105 from Chapter El even
Tribunals and a clarification was appropriate.

ARBI TRATOR CASS: M. Wllis, if | mght,
you were saying that there were conflicting
interpretations and a nonent earlier had said there
really was only one way of reading this. Could you
put those two settlenents together and tell ne how
peopl e coul d have gone off the rails?

MR WLLIS: 1'll do ny best. There were
conflicting interpretations, and | believe at the
sane tinme it is true to say that only one of those

conflicting interpretations was correct.
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For exanple, in both the nerits award, |
bel i eve, and the danages aware in Pope & Tal bot, it
was recogni zed by the Tribunal that the additive
interpretation was not really in accordance with
t he | anguage.

Now, in our submission, that should have
been the end of the matter. The | anguage was cl ear
and, therefore, it should have been respected.

And, therefore, with all due respect we woul d
consider their interpretation, albeit in obiter

not to be the correct interpretation. But,
neverthel ess, this created a confusion in the
conmunity which it was at | east appropriate for the
FTC to clarify in the exercise of its powers.

I will turn next to the substance or
content of the mninmuminternational standard.
And, again, the Canadi an Statenent of
| mpl enentation is a good place to begin. The
statenent describes the standard as one that is
based on | ongstanding principles of customary

international law. And the core of those
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| ongst andi ng principles was described with sone

el oquence early in the century by United States
Secretary of State Root who referred to the
established standard of civilization and went on to
say there is a standard of justice, very sinple,
very fundanental, and of such a general acceptance
by all civilized countries as to forma part of the
international |aw of the world.

Now, the m ni mum standard of treatnment
under international |aw may be flexible and
organic, but it's still arule of law. It is,

t herefore, capable of being stated and defined. |If
that were not so, it would not be normative, and it
would not be law. It would lack any predictability
and states would have nothing to guide their
conduct .

The efforts to codify this area of
i nternational |aw provide sone of the best evidence
of what the m ni mum standard covers and does not
cover. And one such attenpt at code is found in

the early work of the International Law Conmm ssion
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when the state responsibility project of the ILC
was still concerned with the substantive rules.
Later on, of course, the ILCrestricted its efforts
to what it called the secondary rules, which are
concerned with questions such as attribution
breaches, and reparations. And for that reason
the recently conpleted draft articles of the ILC do
not deal with the mninmum standard at all

However, in the 1950s, the m ni mum
standard was at the heart of the ILC project. A
series of reports by the special rapporteur, M.
Garci a Amador, were concerned above all with the
treatment of aliens under general internationa
law, and a revised draft of 1961, which is at Tab
1, brings this work together

Title 2 deals with the central substantive
concepts: denial of justice, nmaltreatnent of the
person, arrest and detention, expulsion, negligence
in the protection of aliens. Al this, of course,
is very familiar ground in the annals of state

clains. Chapter Four--
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ARBI TRATOR FORTI ER°  Excuse nme, M.
Wllis.

MR WLLIS: Yes?

ARBI TRATOR FORTIER:  You referred to Tab
1. Tab 1 of?

MR WLLIS: I'msorry, of the Additiona
Aut horities.

ARBI TRATOR FORTIER: O the additiona
material, okay. W have quite a few Tabs 1.

MR WLLIS: Yes. | apologize for that.

Chapter Four is where investnent interests
are dealt with, and it is entitled "Measures
Affecting Acquired Rights."

Now, the idea of acquired or vested rights
is, in fact, a recurring thene throughout these
reports. This chapter covers expropriation and
nationalization, unjustified breaches of state
contracts and concessions, unjustified defaults on
public debt. The scope is expressly linmted to the
protection of vested legal rights, and there is no

general |anguage that could even conceivably extend
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to conpetition issues.

A second conpilation is found in the
annexes to the first report of Roberto Ago in 1969.
That's after his appointnent as |ILC speci al
rapporteur on state responsibility. This is at Tab
4 of the Additional Authorities, and actually, it's
msidentified in the list at the front. I|I'msorry
for that.

Now, this report was prepared at the tine
of the shift of focus of the ILC away fromthe
m ni mum st andard, and the report is a retrospective
overview of all the work acconplished up to that
point. And the annexes are docunents on the
substantive | aw of state responsibility froma
variety of sources, the nobst inportant being the
1961 Harvard draft convention on internationa
responsi bility prepared by Professors Baxter and
Sohn.

Now, once again, this was not what could
be called a consensus docunent. It represents a

West ern perspective and al so a forward-| ooking
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perspective. But the subject matter or scope of
the coverage is the sane, especially when it cones
to the protection of economc interests.

Apart fromdenial of justice, it covers
expropriation and de facto takings, danage and
destruction of property, and unjustified breaches
of state contracts and concessions, but nothing
that touches even renptely on the subject matter of
the present dispute. The focus and the excl usive
focus is on due process and vested | egal rights,
whet her contractual or proprietary. These are
representative sources. |f anything, they were
ahead of their tine. They indicate the outer
limts of what international |aw could be taken to
cover.

| anticipate the objection that these
materials are already out of date, and we are
perfectly willing and even anxi ous to engage on the
i ssue as to whether the relevant principles and
their scope of application have changed over the

| ast few years. But there would have to be sone
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evidence that it has, and the claimant in this case
has provided nothing at all.

Customary international |aw can indeed
evol ve, but we are tal king about | aw and not
political trends. W' re talking about the mninum
standard under customary international law, in
other words, rules that the entire internationa
conmunity accepts as binding. |If they have changed
in scope or substance, there would have to be
evi dence of consistent state practice, which is
accepted as legally binding, in other words, the
doubl e formula of state practice plus the opinio
juris.

Now, what ever the bal ance between those
two elenents, both are legally required before we
can speak of customary international |law. The
| eadi ng case on the formation of customary lawis,
of course, the North Sea Continental Shelf cases of
1969, which was referred to in the Mexicans
submi ssion, and it shows that it cannot |ightly be

assuned that a new rule of |aw has cone into
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exi stence or stated not only nust be acts concerned
that anbunt to a settled practice, but they nust
al so be such or be carried out in such a way as to
be evidence of a belief that this practice is
rendered obligatory by the existence of a rule of
law requiring it. That's a paragraph 77 and 78.
Al this is very well put in the Mexican
intervention in this case at paragraph 23. Only
settled and wel |l -accepted principles of law fall
within this category of international |aw
Preci sely because custonary law is not reduced to a
text, it's inportant to distinguish between
statements of policy or statements of aspiration
and what states actually believe to be the | aw
International |aw draws a distinction
between law in the making, law that is not yet
crystallized, and positive international |aw, the
lex ferenda and the lex lata. It's only positive
international law, the lex lata, that constitutes
the mnimuminternational standard for the purposes

of Article 1105.
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There has been recent case | aw touching on
the international mninumstandard, generally on
the basis of treaties that reflect or incorporate
that standard. None of it points to an expansion
of the standard of treatment that would even begin
to enconpass the present case. And, in fact, it
falls squarely within the traditionally recognized
cat egori es.

One exanple is Asian Agricultura
Products, Ltd., v. Sri Lanka, decided in 1991 under
the U K -Sri Lanka Investnent Treaty, and that's at
Tab 5 in the Additional Authorities.

Now, that case dealt with the destruction
of property in the civil insurrection in Sri Lanka
and with the need for due diligence in protecting
foreign property rights under a full protection and
security clause and rejecting, of course, the
argunent that there was strict liability.

Anot her exanple at Tab 6 of the Additiona
Authorities is Anerican Manufacturing and Tradi ng

v. Zaire, decided in 1997 based on the United
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States Bilateral Treaty, and that dealt with an
i nci dent of |ooting by government troops under an--neasured
against a full protection and security
clause in the Bilateral Investnent Treaty.

The Iran-United States Cains Tribuna
dealt with state responsibility and the treatnment
of aliens, but, again, it did not break new ground
interns of the scope of the internationa
st andar d.

The sane is true of two recent cases
concerning regul atory changes that displaced
foreign enterprises in the Czech tel evision
i ndustry. The two cases actually reached opposite
conclusions on fair and equitable treatnent and
full protection and security. The CME award, which
is at Tab 8, in part, of the Additiona
Authorities, the CME award did find a breach of
those clauses, but it did so essentially as a
consequence of its principal conclusion which
characterized the action as a unl awf ul

expropriation and an intentional destruction of the
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i nvest ment .

In a word, then, these nore recent cases
cover famliar legal ground. None of this nateria
supports the theory that the m ni nrum standard of
customary international |aw has expanded its scope
in recent years. And none of it supports the
proposition that the subject matter of the present
claimis within the reach of that standard.

Now, in those specific and well-defined
areas where the mninum standard applies under
customary international law, the |aw has a definite
substantive content. It involves a specific set of
rul es and principles for each of the topics to
which it applies. For exanple, the denial of
justice doctrine carries with it a well-devel oped
set of principles about natural justice, inpartia
justice, due process, the right to be heard, and so
on. The protection of alien property entails
principles such as due diligence or negligence.

And al t hough not directly relevant here because of

Article 1110, the rules on expropriation and taking
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i ncl ude principles of pronmpt, adequate, and
ef fecti ve conpensati on

Conversely, and obviously, where the
m ni mum st andard does not apply, no such specific
rul es have cone into being. So if the m nimum
standard were sonehow treated as sonethi ng
infinitely open-ended and el astic, we would be
forced to make up the rules as we went al ong, which
is not what the NAFTA drafters intended, and the
absence of substantive rules of international |aw
with respect to the subject matter of this claimis
further evidence that we are sinply outside and
beyond the subject matter or the scope of the
i nternational m nimum standard.

Now, | have been dealing so far with what
the mni mum standard covers. 1'd like to turn next
to certain matters that customary international |aw
plainly does not cover. And in a word, it does not
cover the conpetition issues involved in the
present case. Specifically, it does not cover the

matters cited at paragraph 22 of the Anended
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Statement of Claimin connection with Article 1105,
nanely, not engaging in anticonpetitive practices
whi | e exercising governmental authority, as well as
al | eged cross-subsidization, predatory conduct, the
use of nonopoly infrastructure, and failure to
properly all ocate costs.

Recent court decisions in the United
States have resoundingly disnissed the notion that
there is a customary international |aw on
conpetition. The point cane up in the Mcrosoft
litigation in a decision of the United States
District Court for Maryland on January 12, 2001,
which is our in reply authorities at Tab 16. The
court stated, and | quote, "The dearth of
enforceabl e international antitrust |aw highlights
the inability of the international comunity to
reach a consensus on conpetition policy. Moreover,
no antitrust claimbased on customary internationa
| aw has been recognized in a U S. court. Wthout
general agreenent on standards of internationa

antitrust law, there can be no custonary
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international |law of antitrust.

And a few weeks |ater, another U S. court
was equally blunt an equally clear. Krunman et al
v. Christie's International PLC et al. in our reply
authorities at Tab 17 included a claimthat certain
basi c anticonpetitive activities have risen to the
| evel of customary international law. And the
District Court for the Southern District of New
York said that that position borders on the
frivolous, and the point was |ater abandoned on a
subsequent appeal

M. Chairman and nmenbers of the Tribunal
both the preconditions of custonmary internationa
|aw are plainly absent when it comes to conpetition
law. There is no | egal consensus, and there is no
consistent state practice. A recent treatise by
Trebil cock et al. on the | aw and econom cs of
Canadi an conpetition policy has this to say on the
current state of affairs: "Al nost half the menbers
of the GATT/WIQ, incl uding many devel opi ng

countries, have no conpetition laws at all, and
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anong nmenber countries with such laws, there are
significant substantive, institutional, and
procedural differences." Footnote 9 in the United
States second submission in this case also points
out that only 13 of 24 Western Hem sphere nations
participating in the negotiations on the Free Trade
Area of the Anericas have conpetition | aws.

So the shared | egal consensus that woul d
have to underpin an opinio juris is sinply not
there. It never has been there. The study by
Prof essor Kennedy in our reply authorities asks
rhetorically: Has anything changed since the 1950s
to make it realistic to think that we are any
cl oser to reaching consensus on concl uding an
i nternational conpetition policy agreement? And
his conclusion is pessimstic.

The Doha Decl aration calling for the
initiation of nultilateral negotiations on
conpetition and trade al so shows that the
international community is still at the earliest

stages in addressing conpetition issues. All this,
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in short, is a goal for the future and not a
present reality.

Now, |'m aware that the clainant takes the
vi ew at paragraph 37 of its rejoinder that all this
m sses the point. It does not mss the point. |If
t hese conpetition issues are beyond the scope of
customary international |law, they cannot form part
of the international mninmmstandard. Oherw se,
we woul d end up using the m ninmum standard to bind
states to rules that are not the object of a |lega
consensus or of uniformpractice and to which they
have not subscribed either by treaty or otherw se.

Conpetition is the issue here, but I'lI
add a word on paragraph 34 of the Amended Statenent
of daimwhich refers to transparency in the
supervision--and this is in connection with Article
1105. It refers to transparency in the
supervision, regulation, and operation of Canada
Post, including through its accounting and
financial reporting, et cetera.

Now, this, you will note, is transparency
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in a very unusual sense. It's not transparency in
the application of Canadian |aw or adm nistrative
process to UPS, but an alleged | ack of transparency
in the adm nistration by Canada of its own state
enterprise and its own institution.

In any event, in the Metalclad statutory
review, the British Colunbia court noted that no
authority was cited or evidence introduced to
establish that transparency has becone a part of
international |law, of customary international |aw,
and al so that there are no transparency obligations
in Chapter Eleven. Those observations are al so
appl i cabl e here.

The NAFTA deals with transparency
primarily in Chapter Eighteen, which, of course, is
not arbitrable under Chapter El even.

Let me sumup the argunent so far by
referring to a passage in the UPS pl eadings. At
par agraph 39 of the Rejoinder Menorial, they
stated, and | quote, "The very existence of

conpetition | aw obligations contained in NAFTA
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Article 1502(3)(d) is in and of itself evidence
that these obligations are indeed a part of the
pur pose of international |aw"

That one sentence points up sone very
fundamental m sconceptions. It treats the m nimum
standard as a catch-all, capable of enconpassing
al nost anyt hing, and naki ng al nost anyt hi ng
arbitrabl e under Chapter Eleven. And it also
assumes that international |aw under Article 1105
i ncludes the I ex specialis of the NAFTA itself,
whi ch woul d make nonsense of the linmtations on
arbitrability in Chapter El even. These assunptions
are legally wong, and, of course, they contradict
the FTC note. The attenpt to connect Article 1105
to the subject matter of this case is, therefore
unsust ai nabl e.

The al | egati ons made by the investor take
us far beyond the confines of customary
international law, and they also lead to a result
that is inconsistent with fundanental principles of

treaty interpretation. UPS is saying by

142



10

11

12

13

14

15

16

17

18

19

20

21

inmplication that the matters covered by Article
1503(2)(d) are al so covered by the mni num
standards of treatment. Now, if that were so,
there would be no need at all for Article
1503(2)(d). It would be entirely redundant, and
that, of course, is not the proper way to interpret
the treaty.

A final point here, M. Chairnan and
nmenbers of that. Wile there's no burden of proof
as to jurisdiction per se, there is a requirenent
that a party invoking a rule of customary
international |aw nust prove its existence.
There's abundant authority for the proposition.
Its sunmed up in Browlie, 5th edition at page 11
which is at Tab 14 of the Additional Authorities
with references to rights of U S nationals in
Morocco and the asyl um case.

The claimant, UPS, has plainly failed to
di scharge this burden in relation to the
conpetition issues involved in its 1105 argunent.

And, in fact, I'll go further. Throughout the

143



10

11

12

13

14

15

16

17

18

19

20

21

144
pi ece, the claimnt has really provided no
expl anati on about how and why Article 1105 applies
to the subject matter of this claim

ARBI TRATOR CASS: M. WIlis, when you say
there's a burden to prove the existence of the
international rule of lawthat's being relied on
is that at the nerits phase or the jurisdictiona
phase?

MR WLLIS: Well, | think that it applies
at the jurisdictional phase where it's a treaty
matter, as it is here, because in order to
establish jurisdiction, the claimant--at |east the
Tri bunal nust be satisfied that the subject matter
of the claims falls within the subject matter of
the treaty provisions on which jurisdiction is
based. And in that we've foll owed some of the
international--cited sone of the internationa
court jurisprudence such as Gl Platforns in
particular. 1It's not enough sinply to cite a
provi sion and state that because it's being cited,

jurisdiction has been established. These are
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guestions of law. They're questions of |aw that
can be canvassed at this tine. The UPS has said
that these are difficult questions and they involve
| egal theory. But we don't really see why that
shoul d nean that they cannot be dealt with at this
time. They say the docunents have to be collected,
but we're tal king about |egal docunents, publicly
avai l abl e Il egal materials on which both state
practice and an opinio juris would normally be
established in an international proceeding.

So based on the test of jurisdiction of
subj ect matter conversions, which we take from Q|
Platforns, we would say it is a question for the
jurisdiction stage.

There remain two general questions:
first, the role of the words "fair and equitable

treatment,"” as well as "full protection and
security"; and, second, the threshold that
det erm nes whet her the standard has been breached.

Now, the operative word in Article 1105

that introduces the fair and equitable treatnment
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phrase is "including.” Wat that neans is that the
words that foll ow are explanatory. They do not
provi de a stand-al one test, and they add not hi ng
beyond what the m ni num standard covers in existing
i nternational |aw

There's been a good deal of debate about
the additive theory of fair and equitable
treatnent, in other words, the notion that this
phrase provides an i ndependent test and with it a
very open-ended nandate to chal |l enge gover nnent
action of virtually any kind. There are two
reasons why that theory is wong: first, it's
i nconsistent with the plain neaning of the word
"including"” in Article 1105, as the British
Col unbia court in Metalclad pointed out; and the
second, of course, is that this issue has been
rul ed upon and the additive theory has been
rejected by the FTC Note of Interpretation. Even
the recent Pope & Tal bot decision on danmages

recogni zed in paragraph 9 that the additive theory

could only be adopted, and | quote, "notwithstanding the

146



10

11

12

13

14

15

16

17

18

19

20

21

| anguage of Article 1105, which

adm ttedly suggests otherw se."

Article 1105 refers to fairness and equity

in a definite legal context, which involves a
l[imted subject matter, a threshold, and a nunber
of settled principles and rules. 1've already
referred to a few of these: natural justice and
due process, the rules against arbitrary breaches
of state contracts, due diligence in the protection
of foreign property, and so on. All this is
fairness and equity and full protection and
security as applied by international |aw through
the m ni mum standard of treatnent. And this is
what is contenplated by the concl udi ng phrases of
Article 1105, paragraph (1).

So much then for the positive neani ng of
the terms. Now let me discuss what the fair and
equi t abl e phrase does not nean.

It is not a free-floating test that
applies to anything and everything, and it's not a

bl ank check for challenging any and all governnent
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conduct on extra-legal grounds of subjective
equity, privileging foreign interests to a degree
that the mni mum standard never contenplated. On
the contrary, it's an absol ute m ni num bel ow whi ch
the treatnent woul d universally be recogni zed by
all civilized nations as unacceptabl e.

At bottom the UPS position is that fair
and equitable treatment within the nmeaning of
Article 1105 is fairness in the | oosest and nost
subj ective sense. But this disregards the context
of the reference which is the application of a
| egal standard.

The di spute settlenent process is at the
heart of Chapter Eleven. |If fair and equitable
were to be interpreted in a layman's sense, in
ot her words, a subjective sense, an arbitration
i nvol ving Article 1105 woul d be indistingui shabl e
froma decision ex aequo et bono. It would, in
fact, be such a decision. This would be equity is
the I ength of the chancellor's foot, and this

cannot have been intended because under Article
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1131, the decision is to be based on internationa

| aw, which neans that it's not to be nmade ex aequo
et bono. As in the International Court, any power
under both the UNCI TRAL and the ICSID rules to nmake
a decision on purely equitable grounds would have
to be expressly conferred.

The last of nmy topics today is the
t hreshol d of the m ni mum standard, by which | nean
the level of gravity or the |level of m streatnent
required before the standard is engaged. 1In this
and ot her Chapter El even cases, Canada has
submitted that the threshold is best captured in
the classic formulation of the Neer case.

Now, it's been argued that the Neer
formul ati on should not be disregarded; it should be
thrown out because it's outdated. But there is no
presunpti on of obsol escence in custonary
international law, and there's nothing to di spense
wi th evidence of change or changes all eged.

More fundanentally, it's precisely the

rules that are very general and very sinple in
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character that are the least likely to change, and

at bottom all the Neer standard really provides is
that the threshold of the mnimumstandard is very

high. There's no inherent reason why such an

el ementary proposition should not remain valid. On
the contrary, there is every logical reason why it

should remain valid

In the first place, the m ni mum standard
is and nust be sonmething that forns the object of a
gl obal consensus and one of a stable and enduring
character. The consensus could not be linmted to a
singl e i deol ogi cal perspective or to current
trends, and in the nature of things, it could not
represent the cutting edge of internationa
economi c | aw.

Second, the nornmal rule is that nationa
treatment is an adequate guarantee of basic
fairness. There are not nmany cases where a state
treats its own nationals and busi nesses so badly
that foreigners becone entitled as a matter of |aw

to something better. The international standard,
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therefore, is a last resort. It's the ultimate
safety net, especially in a context of denocratic
states with advanced narket economi es.

And, indeed, if the mninum standard were
anything nore than a residual standard, the utility
and effectiveness of Articles 1102 and 1103 and, in
fact, 1104 would be called into question

We have found no real support in
international law for the position that this
t hreshol d has changed. That issue was discussed in
t he Pope & Tal bot damages award. They cited a
passage of the ELSI case before a chanber of the
International Court of Justice. It was a passage
dealing with arbitrary treatnent. In fact, it was
not a direct application of the customary
i nternational standard, but what is perhaps nore to
the point is that it, in fact, uses |anguage that
supports the position that the threshold is high
It speaks of judicial conduct that shocks or even
surprises a sense of judicial inmpropriety.

The ELSI case al so includes a passage at
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par agraph 111 where the chanber consi dered whet her
a 16-nmonth delay in ruling on the requisition of a
factory was consistent with a treaty cl ause
requiring full protection and security. The
chanmber equated this with the m ni nrum standard of
international law. And although it expressed
serious m sgivings about the anpunt of tine that
was taken by the Italian authorities, it,

neverthel ess, concluded that it nust be doubted
that the delay can be regarded as falling bel ow
that standard.

The passage is vague, but the practical
inplication is clear. The threshold is still very
hi gh.

Now, the Meyers award is still in the
process of statutory review, but there is one
passage that hits the nail on the head. The award
states--1 think it's paragraph 263--that a breach
of Article 1105 occurs only when it's shown that an
i nvestor has been treated in such an unjust or

arbitrary manner that the treatnent rises to the
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| evel that is unacceptable fromthe internationa
perspective. The determ nation nust be nmade in the
light of the high neasure of deference that
international |aw generally extends to the right of
donestic authorities to regulate matters within
their own borders.

Canada has expressed its respectful but
strong di sagreenent with the obiter dicta in the
Pope & Tal bot damages award. But basically the
award suggests a relative softening of the test,
and even that would be a matter of degree and woul d
not really contradict the basic point that the
threshold is high. And let us not forget that in
the end, the Tribunal did apply the egregious
standard as suggested by Canada.

M. Chairman and nenbers of the Tribunal
the conpetition issues involved in this dispute--cross-
subsi di zation, inproper use of
infrastructure, predatory pricing, and the like--are renote
in kind and in degree fromthe true

concerns of the international m ni num standard.
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That standard is concerned with grave breaches.
It's concerned with the oppressive use of state
power or unconsci onabl e derelictions of state duty
to the prejudice of foreign persons and property.
The al | egations do not reach that |evel, and they
do not even cone cl ose.

M. Chai rman and nmenbers of the Tribunal

that concludes ny argunent this afternoon. | thank

you for your attention, and if there are no
guestions, | would request you to call upon M.
Renni e.

ARBI TRATOR CASS: Let ne just ask one
question, M. WIllis. A couple of times in your
presentation, you spoke of customary internationa
| aw as a subject of universal agreenent anong
nations, and at other tines referred to it as a
matter of consensus anbng nations. |Is it correct
to say that it nust be universal, or is it sinply
enough that it is very w despread and comon

acceptance of standards?

MR WLLIS: | would say that universality
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is the principle, but in a situation where all the
key players, if | can put it that way, share a
gi ven consensus, that mght be sufficient. So
there is sone flexibility in the application of
that standard. That's being recognized. And
there's also, you can have a concept of regiona
custom but that nust be strictly proved, and
that's very clear fromsone of the cases in our
authorities today, the asylumcase and the U. S
Nati onal s i n Morocco.

So, yes, generally, the principle | think
i s universal coverage, but with sonme judgnent
al  owed, where for instance, all the key players
and the dissenters are not significant. But it is
in principle, a global consensus.

PRESI DENT KElI TH: Thank you, M. WIllis,
for your subm ssion.

M. Rennie.

MR, RENNIE: Thank you, Sir Kenneth. W
are now noving into our fourth and | ast substantive

argunent which is the argunment surrounding the
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clains pertaining to cultural taxation nmeasures and
the issue of qualifying investnents. M colleague,
Syl vie Tabet, will now address those, and | can
assure you that we are running exactly on tinme for
concl udi ng when we had hoped to concl ude.

PRESI DENT KEI TH:  Thank you.

Yes, Ms. Tabet.

MS. TABET: M. Chairman, Menbers of the
Tri bunal

Before | begin, | understand that ny
friends have agreed to drop the allegations
regardi ng Canada's failure to enforce its good and
services tax. As you will recall, Canada had
objected to these allegations on the basis of the
taxation exenption in Article 2103. So perhaps M.
Carroll can confirmthis for the record.

MR, CARROLL: That's al nost right, M.
Tabet, but not quite. W are abandoni ng our cl ains
with respect to goods and services taxes only
insofar as they relate to Article 1105 of NAFTA,

and in particular, Section--or Paragraph 33(a) of
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the Amended Statenent of Claim Those all egations
that are set out in Paragraphs 16 and 17 of the
Amended Statenent of Claim with respect to goods
and services taxes and their relationship to
Article 1102 remain.

PRESI DENT KEI TH: Thank you for that
clarification.

Yes, Ms. Tabet?

MS. TABET: So in light of this | wll
only address two aspects of the UPS clai mthat
clearly fall outside the Tribunal's jurisdiction in
addition to those addressed by ny col | eagues
previously.

The first one is the allegations regardi ng
t he publication assistance program and the
resulting distribution of nagazi nes through Canada
Post. The second one is clainms for breaches and
damages that relate to U S. subsidiaries of UPS
Anerica. |In both cases the clear and unanbi guous
| anguage of the NAFTA does not allow UPS to bring

such cl ai ns.
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The all egations with respect to the
publication assistance programare outside this
Tribunal's jurisdiction for two reasons: because
the programis a subsidy neasure with respect to
cultural industries, and therefore, both exenpt
under the NAFTA cultural exenption in Article 2106
and the subsidy exenption in NAFTA Article
1108(7)(b).

Second, the allegations contained in the
Amended Statenent of Claimwth respect to the four
U S. subsidiaries of UPS America are outside the
scope of Chapter Eleven and hence outside this
Tribunal's jurisdiction because these conpanies are
nei ther investors--U S. investors with investnments
in Canada or investnents in Canada.

Qur witten subm ssions clearly establish
that the NAFTA does not allow these clainms. | wll
t herefore focus ny argunent today on responding to
UPS's attenpt at circumventing the clear |anguage
of the NAFTA. | will denpbnstrate that the

argunents put forward by UPS do not find any



10

11

12

13

14

15

16

17

18

19

20

21

support in the text of the NAFTA and therefore that
t hey shoul d be dismssed by this Tribunal

So | will first address the UPS
al | egati ons regardi ng Canada's publication
assi stance program and the UPS claimthat the
program breaches Canada's national treatnent
obligation under Article 1102.

There are two reasons why this
all egations, as | said previously, fall outside the
Tribunal's jurisdiction. First, Canada's
publication assistance programis a neasure with
respect to cultural industries and therefore not
subj ect to NAFTA obligations, including those in
Chapter Eleven. And the second reason is that the
program in the very words of UPS, is a subsidy,
and therefore, not subject to national treatnent
under Article 1102.

Let me first address the cultural industry
exenption in the NAFTA. The NAFTA cul tural
i ndustry exenption has its origin in the 1988

Canada-U. S. free Trade Agreenent. At Canada's
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i nsi stence a broad exenption for cultural industry

nmeasures or any neasures with respect to cultura

i ndustry was included in the agreenment. And in

return the U S. Governnent asked for

right of retaliation through neasures of equival ent

commerci al effect.

a unil ateral

This is reflected in the | anguage of

Article 2005 of the Canada-U.S. FTA, which

essentially exenpts cultural industri
agreenent. The Article, | think the
front of you, and it reads, "Cultural

are exenpt fromthe provisions of th

es fromthe
Article is in
i ndustries

S agreenent

except as specifically provided in Article 401

Tariff Elimnation, paragraph 4 of Article 1607 and

2006 and 2007 of this chapter.”

The issue of cultural exenption was also a

critical point in the NAFTA negoti at
was only resolved at the very end of
negoti ati ons by the parties agreeing
the status quo and exenpting cul tural

fromthe NAFTA obligations.

ons, and it
t he
to maintain

i ndustries
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Article 2106 and Annex 2106 of the NAFTA
provi de that neasures adopted or maintained with
respect to cultural industries shall be governed
exclusively with the Canada-U. S. FTA with the
exception of NAFTA Article 302 dealing with tariff
el i m nation.

As you can see fromthe text, the effect
of Annex 2106 is to nake applicable as between the
Canada and the other NAFTA parties the FTA
provi sions that govern cultural industries
including the cultural exenption in FTA Article
2005. This is clearly confirmed by the Canadi an
Statenment of Inplementation and | think a rel evant
extract is on the screen in front of you, and we'll
just read the rel evant provision which says, "That
not wi t hst andi ng any NAFTA provi si on, any neasure
adopted or maintained with respect to the cultura
i ndustries will be governed under the NAFTA
exclusively in accordance with the provisions of
the Canada-U. S. FTA. What follows is that NAFTA

Chapter El even obligations, including investor
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state dispute settlenment are not applicable to

nmeasures with respect to cultural industries.
Looki ng now at the definition of cultural

industries in Article 2107, the rel evant extract

can be found in paragraph (A) which deals with

publication, distribution, sale of books,

magazi nes, periodicals or newspapers. In this

context the program at issue, the publication

assi stance program definitely falls within the

definition of a nmeasure with respect to cultura

i ndustry. The programwas designed in the '70s to

pronot e Canadi an cul ture and support the Canadi an

publishing industry. And through this program and

in cooperation with Canada Post, the Departnent of

Canadi an Heritage provides postal subsidies to

el i gi bl e Canadi an publications including

peri odi cal s, nmagazi nes, newsletters, nmailed in

Canada for delivery in Canada.

That being said, sinply on the face of the

al l egations in paragraph 18 of the Anended

Statement of Claim the very words of UPS, the
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nmeasure conpl ai ned of the programrelates to the
di stribution of magazi nes, and as such the neasure
is a neasure with respect to cultural industry as
defined in Article 2106.

To get around the application of the
cul tural industry exenption, UPS attenpts to
confuse the issue by arguing that Canada Post is
not a cultural industry. This is irrelevant. What
UPS is challenging is an aspect of the publication
assi stance programthat is the subsidy for the
di stribution of magazi nes and periodical s through
Canada Post. There is no question that the program
as a whole is a neasure with respect to cul tural
i ndustries, and it supports Canadi an nmagazi ne
publishers and the distribution of nmagazi nes and
periodicals. As such, there is no question that
the provision of the NAFTA, including those of
Chapter Eleven do not apply with respect to this
progr am

This brings me to the second reason why

UPS cannot allege that this program breaches NAFTA
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Article 1102. Sinply put, because the programis a
subsidy, then as a subsidy the programis exenpted
fromthe application of the national treatnent
obligations by virtue of Article 1108(7)(b).

UPS has conceded in its anended claim at
paragraph 18, that the programis a subsidy. |
refer you to the text of paragraph 18, which
al | eges that the PAP subsidi zes the Canadi an
magazi ne industry and results in a breach of
nati onal treatment because of the distribution
t hrough Canada Post. As you can see fromthe
reading of Article 1108(7), it specifically
provi des that Chapter El even obligations, including
nati onal treatnent, do not apply to subsidies.

In order to get around this clear
| anguage, UPS says that it is not arguing that
Canada is not permtted to subsidize the nmagazine
i ndustry at the expense of the foreign nagazine
i ndustry, but rather that Canada cannot design the
subsidy in a way that affects another industry.

UPS does not indicate what is the basis for this
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novel assertion. 1In any event, the distinction
created by UPS has no nerit and is not founded in
the words of Article 1108(7). UPS cannot sinply
invent a test that has no basis in the treaty. The
exception in Article 1108 is broad and does not
contain any limt regarding either the type of
subsidy or the beneficiaries of the subsidy.
Furthernore, UPS does not contest that the PAP is a
postal subsidy designed to support |ow cost

di stribution of nmagazi nes and articles.

What it challenges is an aspect of the
subsidy program How Canada chooses to design its
subsidy to realize its cultural industry objectives
is not at issue. As a subsidy programthe PAP as a
whole falls within the exception in Article
1108(7) (b).

In conclusion, because the programis both
a subsidy and because it is a neasure with respect
to cultural industries, UPS is prevented from
bringing an allegation that this program breaches

nati onal treatnment.
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If the Tribunal has no question on this
point, I will turn to the second aspect of the
claim

ARBI TRATOR CASS: |Is there any aspect of a
cultural programthat could be deened to be so
unrel ated to the purpose of supporting the cultura
activity, that it could be deened to be arbitrable
as outside the scope of the intended exenption? So
that for instance, if you have a program of
subsidizing the arts by expropriating autonobile
plants, could the claimbe brought against the
expropriation on the theory that what you do with
t he proceeds may not be chal |l enged, as the support
of the arts nmay not be chall enged, having a subsidy
program but using confiscation of autonobile
pl ants can be chal |l enged? Wuld that--

MS. TABET: | like the exanple. | amsure
that we wouldn't cone to this, but |ooking at the
| anguage of the exenption, | think it's broad
enough to enconpass any nmeasure with respect to

cul tural industry.
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Now, the way that a bal ance was
established in the NAFTA is for the United States
and the FTA to have a unilateral right of
retaliation. So broad exenption, but also broad
right of retaliation.

ARBI TRATOR CASS: But then in that exanple
you woul d say an investor could not challenge the
expropriation?

MS. TABET: That's right because the only
provisions that are applicable with respect to
cultural industry are those of the FTA and they
don't include investor state obligations.

Now, | think your exanple is a little
extrene, and we're definitely not in this kind of a
circunstance here. It is clearly the program does
benefit the cultural industries and it is geared to
its cultural industries. | don't think there is
any question with respect to that.

ARBI TRATOR CASS:  If | understand the
argunent being nade by UPS, it is that the benefit

to the cultural industry is the subsidy to
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distribution, not the requirenent that it operate
only through Canada Post. And if that argunment is
credited, is it sensible to say that the chall enge
then is not to the cultural aspect of the program
it is to the distinction between different forms of
delivery?

MS. TABET: | think the | anguage of
Article 1008 does not, for exanple, conpared to the
| anguage in sone of the GATT provisions, does not
have any limt with respect to the beneficiary of
t he subsidy can be or how the subsidy has to be
structured. And let ne just use one exanple. For
exanpl e, parents that woul d decide to subsidize
their child could do so in a very broad nanner and
give them a check and decide, you know, do whatever
you want with it. Conversely, they could decide to
subsi dize themonly with respect to their
university tuition, and that still--it's still part
of the subsidy and it's a condition for the subsidy
and it's the way in which the parents wanted to

carry through the subsidy, but nonethel ess, part of
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t he subsi dy neasure as a whol e.

Simlarly here, the requirement that the
di stribution and the subsidy be carried through
Canada Post is very--is within the subsidy program
as a whole. The governnent chose to subsidize the
industry in this way to support | ow cost
di stribution everywhere in Canada, and they chose
todo it in this way, but the exenption covers the
whol e subsi dy program

So |l will nowturn to the second point |
wi || be addressing today, which is that the
allegations in the UPS claimthat U S. |ocated
conpani es of UPS Anerica are matters that fal
out side the scope of Chapter Eleven and are
therefore outside the jurisdiction of this

Tri bunal

First | should note that the UPS Statenent

of Clains and the UPS subni ssions are rather
anbi guous and i ndeed contradictory on this point.
Sonetimes UPS has referred to these U S.

subsidi aries as investnents of the investor, UPS
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America, whereas in other aspects of their
subm ssions, they have referred to them as bei ng
part of the investor. | will establish that these
conpani es are neither investnents nor investors,
and that therefore they cannot be--fall within the
scope of Chapter Eleven.

The turning points here is to ook at the
scope and coverage of Chapter El even which is
established in Article 1101. It provides that
Chapter El even applies to neasures adopted or
mai ntai ned by a party relating to, (A) investors of
another party, and (B) investnents of investors of
another party in the territory of the party.
Article 1101 nust be read together with the
definitions of the terns "investors of a party" and

"investnents of investors of a party" as well as
the term"investnments," all three of which are
defined in Article 1139.

Those definitions are in front of you and

I will quickly bring your attention to the two

first ones. "lnvestnent of an investor of a party"



10

11

12

13

14

15

16

17

18

19

20

21

nmeans an investnent owned or controlled directly or
indirectly by an investor of such party. "lnvestor
of a party" means a party or a state enterprise
thereof or an enterprise of such party that seeks
to make, is making, or has nade an investnent. And
the definition for "investnent" but the rel evant
one here is that "investment" neans an enterprise.

Now, by reading Article 1101 and Article
1139 together, in the context of this claim this
neans that a U. S. investor--in the context of a
claimwhere a U S. investor is bringing a claim
agai nst the Governnment of Canada, this would nmean
t hat Chapter El even covers two things. First, the
U S. investor that seeks to nake, is nmmking or has
nmade an investnment that it owns or controls in the
territory of Canada, and second, the investnent in
Canada of the U S. investor. This is confirmed by
t he Canadi an Statenent of I|nplenentation, the text
of which is before you.

Now, nore specifically, in the context of

this case, UPS has alleged that UPS Anerica is the

171



10

11

12

13

14

15

16

17

18

19

20

21

investor and that it owns and control an investnment
in Canada which is UPS Canada. On the basis of
these allegations, the clainmant by this investor
falls within the scope of Chapter Eleven. However,
the claimgoes on to state that U S. subsidiaries
of UPS Anerica are investnents that are subject to
the protection of Chapter Eleven. Wth respect,
this does not fall within the scope of Chapter
El even.

| bring your attention to paragraphs 6 and
7 of the Arended Statenent of Claim in which UPS
states that the U. S. subsidiaries are investnents
of UPS under NAFTA Article 1139. Now, this seens
to stemfromreading of 1139 without reading the
appropriate provisions of Article 1101

As | noted earlier, there's a fundanenta
problemw th this proposition that these U S
subsidiaries are investnents. NAFTA Chapter El even
obligations only provide protection to an investor
of a NAFTA party and its investnent in the

territory of another NAFTA party, not to
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investnments inits hone territory. Thus, while the
U S. subsidiaries nay be donestic investnents of
UPS Anerica as the word "investnent" is commonly
under st ood, they are not protected investnents
under the NAFTA because they are not |located in
another country as required by Article 1101

Having realized that the U S. subsidiaries
of UPS Anmerica cannot be investnents within the
scope of Chapter Eleven, UPS has shifted its focus
inits rejoinder to nmake a new and different
argunent. It has argued that U S. subsidiaries are
part of the investor UPS Anerica and therefore that
damages related to those entities nmay al so be
cl ai med.

Now, | bring your attention to Article
1116 and 1117 which specify to what extent the
i nvestor can clai mdamages. This claimhas been
brought under Article 1116, which is entitled
"Claimby an investor of a party on its own
behal f." Therefore, it is only the investor inits

capacity as an investor that can claimthat it has
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incurred loss. Chapter Eleven cannot be read as
protecting other U S. conpanies that do not fal
within the definition of "investments" or
"investor" and that nay have been affected by a
party's nmeasure. Qher chapters of the NAFTA dea
wi th these kinds of repercussions.

In conclusion, for this Tribunal to
consi der clains agai nst Canada that do not relate
either to an investnment in Canada or to an investor
with an investnent in Canada would be to go beyond
t he scope of Chapter Eleven and the Tribunal cannot
do this. As a result, Canada submts that
paragraph 6, 7, 17, 19 and 35 of the Anended
Statenment of Claimas well as any all egations of
nmeasures affecting the U S. subsidiaries or |oss
suffered by the U S. subsidiaries should be struck

PRESI DENT KEITH. | take it you do not
nean that the paragraphs should be struck in their
entirety?

MS. TABET: No, just any allegations or

clains that--breaches relating to these U S.
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subsidiaries. And in fact, the problemis that the
Amended St atenent of C ai mdoes not specify which
claims relate to U S. subsidiaries and those that
rel ate to damage suffered by UPS America or UPS
Canada in this event.

So this concludes nmy argunents, and if
there is no question, | will call upon ny
col l eague, M. Rennie to nake sone additiona
remarks. Thank you.

PRESI DENT KEI TH. Thank you, Ms. Tabet.

M. Rennie.

MR RENNIE: Sir Kenneth, Menber of the
Tribunal, there are three principles which we say
arise froma plain reading of the treaty and which
in and of thenselves are a conplete answer to this
case.

The first is that recourse by an investor
for breach of the party's obligations is controlled
by Article 1116(1)(a) and (b). There is no other
i ndependent source of recourse or jurisdiction

beyond those two articles, 1116(1)(a) and
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1116(1)(b) to hear grievances by an investor
These articles are controlling. They are

di spositive. If a claimcannot be said to fal
within those articles, there is no jurisdiction.
Article 1502(3)(d) and the obligations nentioned
t hereunder are not included in Section A of those
articles.

Secondl y, where the conduct of a
government nonopoly is concerned, the nonopoly
nust, as we know, be exercising a del egated
governnmental authority and the nmonopoly must act in
a manner inconsistent with the Section A
obl i gati ons.

Arising fromthe discussion this norning
between M. Peirce and the Panel, | think there are
a few points that need nentioning. First, the
| anguage it the nmonopoly nmust be exercising a
del egat ed governnental authority. The |anguage is
not whether the nonopoly is exercising a del egated
governnmental function. Wre that the case, one

woul d have to ask what the purpose of the express
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| anguage chosen was. And | think it's
under st andabl e why the | anguage was chosen the way
it was, because this qualification arises in the
context of a trade treaty and the specific context
of Chapter Eleven and the headi ng of Chapter Eleven
is "lnvestnments."

So while we explored anal ogi es of prisons
and school boards and different matters, | think we
have to really focus on the ejusdem generis clauses
that fall at the end of that paragraph, referring
to export permts, quotas and the like. | can
thi nk of other analogies that | think are perhaps
nore apt. Interprovincial, interstate trucking
i censes, where there could be discrimnation in
the availability of those licenses, inport and
export |icenses.

M. Peirce referred to the Canadi an Weat
Board, which exercises a vast control over the
Canadi an grain econony, and it also has a power to
grant and control the export, licenses for the

export of grain.
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The second point | would | eave you with
this on this is that UPS' s argunent really is no
hi gher than this. They say that being the nonopoly
is the exercise of the delegated authority, and |
say when you strip that away, that's sinmply
tautology. |If being the nobnopoly was the exercise
of del egated authority, then the rest follows as
sinmply surplusage. There would be no need to have
any of the controls that follow in 1502(3)(a) or
1503(2) if all it took to invoke a recourse under
Chapter El even was being a nonopoly. That clearly
was not the intent.

The third point is that in any event, as
M. WIlis has indicated, anticonpetitive conduct
is not within the scope of the m ni num standard of
treatnment reflected in Article 1105.

Now, recognizing that this and these are
pure questions of law, UPS advances a nunber of
argunents. First they say as Canada has admtted
the all egations, no question of |aw can arise. And

here they confuse assertions of fact with the | egal
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conclusions to be drawmn fromthose facts. It is
the latter that is the issue today.

Inits Counter-Menorial, for exanple, with
respect to the question of the Canada Post being a
del egat ed governnental authority, they say because
we admtted that, we are bound by those adni ssions.
Well, this belies a fundanmental m sconception as to
the nature of a jurisdictional notion. You are not
bound by the legal inferences that UPS seeks to
draw fromits own pl eading.

Its second attenpt to avoid these being
cast as jurisdictional questions is to suggest that
the scope of the law is unknown, and therefore it
cannot be said at this tine whether the allegations
of this nature mght fall within the scope of the
law. | n paragraph 33 of its Rejoinder, it is
asserted by UPS that that scope of customary
international |aw or ascertaining the scope of
customary international lawis quote, "a difficult
task," end quote, involving |l egal theory and

evi dence of opino juris, and conclude that such
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guestions are sinply not appropriate for a
jurisdictional determ nation and nust be joined to
the merits.

Well, with respect, | don't understand
this argunent. There is no valid distinction
bet ween easy questions of law or difficult
questions of law. If there are points of |law, and
the jurisdiction of this Tribunal depends on their
resol ution, then they nmust be addressed at the
prelimnary stage. That is the teaching of the Ol
Platforns case. And even if the | egal decision
were of a difficult nature, | doubt very much it is
one fromwhich the Tribunal would shy in taking

And further, | would add, that it is with
respect to this question that the | aw cannot be
known and therefore you want to defer your
decision. |It's axiomatic to our common | ega
traditions that all lawis normative and i s capable
of being discerned and deternined. The content of
the lawis not a matter of evidence.

Finally, where UPS s argunment and approach
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to jurisdiction be correct, no statenent of claim
woul d ever be rejected on jurisdictional grounds.
There woul d never be any control over the
trenmendous expense and unfairness in forcing a
party to submit to arbitration to which it did not
consent .

As the Tribunal well knows, equity plays
no role in determning jurisdiction. As the Pane
in Ethyl noted, the jurisdiction of a Tribuna
constituted under Chapter Eleven is defined
exclusively by what the parties negotiated, and it
is not surprising that this has been echoed by
ot her NAFTA Tribunals, and we have noted this in
our Menorial at paragraph 37 and followi ng. Hence,
a Tribunal is conpelled, prior to proceeding, to
determ ne what the parties negotiated and whether a
claimof this nature is within scope of the Treaty.

The questions raised on this notion are,
in our respectful subm ssion, quintessentially
jurisdictional questions. Questions such as this

have consistently been framed as jurisdictional and
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182
treated by courts and Tribunals as jurisdictional
In the Gl Platfornms case, which you will find in
the conpendiumat Tab 4, the ICJ said, and | quote:
"The court cannot lint itself to noting that one
of the parties maintains that such a dispute
exists, and the other party denies it. It nust"--and
enphasi ze the word--"it nust ascertain
whet her the violations of the Treaty pl eaded by
Iran do or not fall within the provisions of the
Treaty and whet her as a consequence it has
jurisdiction."

And | think it's of greater significance
to note howthe ICJ framed what it considered to be
a jurisdictional question in that case. They said
that the United States' objection conprises two
facets: one concerns the applicability of the
treaty, and the other relates to the scope of
various articles of the treaty.

Now, this is not to say that UPS is
wi t hout recourse for the allegations that Canada

Post has engaged in anticonpetitive conduct. As we



10

11

12

13

14

15

16

17

18

19

20

21

know fromthe treaty provisions, if UPSis truly of
the view that Canada Post is engaging in
anticonpetitive practices, the treaty specifically
provi des that those conplaints can be the subject
of state-to-state arbitration. Thus, the proper
course for UPS is not to attenpt to force its
conplaints into Chapter Eleven with what we woul d
say are the host of errors in interpretation and
principle that that would necessitate. Rather, the
proper approach for it is to seek the assistance of
its governnent and to convince its governnent that
there is substance to these allegations and to have
t hose grievances the subject of a Chapter Twenty
di spute settlenent. Now -

ARBI TRATOR FORTIER:  Woul d we as a NAFTA
Tri bunal be inforned or should we be informed as to
whet her or not the investor has approached the
party, the United States of Anerica, with a viewto
having it institute a recourse under Chapter
Twenty?

MR RENNIE: | don't know how that woul d
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informthe determ nation of a legal question. In
ot her words, the question here is whether or not an
investor can find recourse in Article 1116(1)(b)
for the anticonpetitive conduct of a governnent of
a state enterprise. Simlarly, just--1 could speak
to you, for exanple, of the extensive control and
i nvestigation that the conpetition bureau
donestically in Canada exercises over Canada Post
in these very subject areas, and to the sane
effect, | amnot, because this is a jurisdictiona
guestion. So |I'd say the answer is no.

ARBI TRATOR FORTIER:  For the investor.

MR RENNIE: |'msure, right.

Now, as | said at the beginning of the
day, the notion raised a sinple question: whether
Article 1116(1)(b) of the NAFTA provides an
investor with recourse for the anticonpetitive
conduct of a government nonopoly. W say that that
guestion can be answered, and it is a question
whi ch shoul d be answered. And the answer to that

guesti on shoul d not be deferred.
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UPS has in its Anended Statenment of Caim
put its case at its highest. No anpbunt of evidence
will further your inquiry. You will recall that
the original Statenment of C aimwas over 111 pages
in length. Canada was prepared to adnmit the facts
in each and every one of those 111 pages. That
adm ssion woul d not have advanced the resol ution of
t he question here today.

Now, UPS woul d have you--UPS woul d not
have you hold this pleading up to the light of the
treaty. They say that it's inappropriate. They
say that evidence is required, and they say your
ruling ought to be reserved.

In that regard, | think again, if | my
guote fromwhat our coll eagues from Mexi co have
said in paragraph 2, in Mexico's respectful view, a
Tribunal has a duty at the prelimnary stage to
strike clains that obviously do not and regardl ess
of the facts cannot fall within its jurisdiction
This gives effect to the NAFTA parties' shared

intention, plainly stated in Article 1116, to
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permt clains to be advanced in respect of a
limted class of NAFTA obligations only. It wll
al so contribute to the orderly adninistration of
Chapter El even proceedi ngs and relieve respondents
fromhaving to nount costly defenses against clains
t hat cannot succeed and for which an eventual award
of costs will not make them whol e.

And | would |l eave you with a final point.
There are al so conpelling public interests which
wei gh in favor of taking this decision now This
claimraises a series of questions as to the scope
of key articles in Chapter Eleven. It also raises
guestions as to interaction between two chapters in
the treaty. The answers to those questions are
obvi ously of concern to the treaty parties. The
answers to those questions are of grave concern to
Canada. So, in sum deferring these decisions
favors no one's interest.

Sir Kenneth, nenbers of the panel, thank
you. Thank you for your patience today. W have

conpl et ed our subm ssions 28 m nutes ahead of
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schedul e, so thank you very nuch.

PRESI DENT KEI TH: W have a question

MR RENNIE: Certainly.

ARBI TRATOR FORTIER. |'m not being very
original because one, maybe a second questi on which
| have al ready been asked by one of my coll eagues.
But if | come back to it, M. Rennie, it's because
I"'mnot entirely happy with the answer that
Canadi an counsel gave.

I'm 1l ooking at the Armended Statenent of
Claim paragraph 2. |1'mlooking at the |ast
sentence which the Chairman referred to earlier

MR, RENNIE: "Canada Post exercises"--

ARBI TRATOR FORTIER:  "...exercises
del egat ed governnental authority in operating the
postal nonopoly and its rel ated businesses." |
heard your argunent. | heard it well, and it's--1I
heard your argunent. And, in fact, if | can
sunmarize it in one question, you say, you know,
where's the beef, where's the regul ati on which

denonstrates this exercise by Canada Post of this
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al | eged del egat ed gover

And you' ve referred us to the Counter-Menoria

nment al authority?

the investor, paragraph 91, which | was

re-readi ng before we resuned after lunch. This

bare assertion which Canada for purposes of its

noti on accepts does al

ow the investor to enter

into the portal--1 think that's the word that was

used earlier--of 1501(3)(a). Could not Canada have

made what in a donestic court we would have call ed

a request for particulars and say where is the

regul ation that pernmts you to nake this bare

statement? And not havi ng done so, since you, as |

said, for purposes of t

he nmotion, this is taken to

t he conmmon ground between the parties, is it not

sufficient to ground--at this stage to ground the

i nvestor's clai nP

MR, RENNI E:

My response to this | think

is essentially one cannot |ook at that pleading in

i sol ation--that paragraph in isolation. This claim

is essentially about anticonpetitive conduct, and

t he question whether or

not one gets through the
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portal or not is whether or not they can have
recourse for this kind of conplaint or conduct.

So it advances the inquiry no further. W
are still left with the fundanental jurisdictiona
guestion as to the Tribunal's jurisdiction

The second point | would nmake about that
is that this is a question of |aw whether or not
Canada Post in the exercise of it being the post
office--this is their assertion, being the post
of fice, constitutes a del egated governnenta
authority. And you read that in the context of
Articles A, B, C, and D, which deal with
corporations in its comercial--or a nonopoly or
state enterprise in its comercial capacity, and
t hese conplaints are about its conmmercial capacity,
this is the nub of the question, the bringing to
bear precision on the distinction between
1502(3)(a) and Article 1116.

ARBI TRATOR FORTIER: | accept that.

MR. RENNIE: W coul d have asked for

particulars. They have put their case at the
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hi ghest. M. Peirce took you through the

regul atory situation, the control of a special

conm ttee of cabinet over this Crown corporation
and the gravanen of the conplaint, as | said at the
very begi nning, is about conmercial issues

contenpl ated by (d) when the nonopoly is acting in
the commercial narketplace, and that's the question
whet her or not conplaints with respect to (d) can
ultimately find a honme in Section of Article 1116.
So request for particulars would have furthered

t hat .

ARBI TRATOR FORTIER:  Let's nobve on then
and | heard your answer, and let's |ook at the next
phase, if you wish, of the inquiry, which we are
called upon to make. Again, it's a question that's
been addressed earlier by ny coll eague, Dean Cass,
but I want to--1'mslower than he is, so | want to
come back to it.

In 1502(3)(a), you have a reference to
actions, acts of a nmonopoly, Canada Post, which are

not inconsistent with the parties' obligations
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191
under this agreenment. You do accept, do you not,
that 1502(3)(d) is enconpassed--for purposes of ny
guestion is enconpassed by the words "the parties'
obl i gations under this agreenent"?

MR, RENNI E:  Yes.

ARBI TRATOR FORTI ER:  Ckay. And | think
you answered Dean Cass, you said | ooking at 1116,
whi ch opens the door to a recourse by an investor
and controls a recourse of the investor, 1116 or
1117, in 1116(1)(b) it is said that another party
has reached an obligation under 1502(3)(a) where
t he nonopoly has acted in a manner inconsistent
with the parties' obligations under Section A, And
| guess your answer is that this leg of (b) renoves
15--renoves 1502(3)(d) fromthe anbit of recourse

MR RENNIE: That's correct. It in a
sense narrows the class of obligations.

ARBI TRATOR FORTIER  All right.

MR RENNIE: That's correct.

ARBI TRATOR FORTIER: So it giveth with one

hand and takes away wi th anot her.
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MR, RENNIE: Indeed. It speaks--it's an
article which speaks in two directions. It, in
fact, is an obligation between the parties with
respect to which Chapter Twenty could be invoked if
there were concerns about anticonpetitive conduct.
But with respect to the investor, it's tracking
into the | anguage of 1116, serves as a--being
placed there is a qualifier. It limts, serves to
limt this.

ARBI TRATOR FORTI ER.  Thank you, M.
Rennie. That's all.

MR RENNIE: And just with respect, M.
Fortier, with your first question, | think perhaps
what | should have said to you, and | may have
m ssed this earlier, was that--and | touched on
this briefly in ny conclusion, that they nmke that
assertion in paragraph 2. Having adnitted the
assertion in no way deprives you fromdraw ng the
appropriate legal inferences as to the scope of the
phrase "del egated governnmental authority.” W are

not bound by their |egal assertion in paragraph 2.
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That's an assertion of |law that they are making
whi ch we do not accept. For that reason
particul ars would have been to no avail

ARBI TRATOR FORTI ER:  Your col | eague sai d
that this was fact-dependent, the evidence of the
del egati on of governnent authority. [It's not just
a question of |aw.

MR, RENNIE: The existence of a del egation
woul d have to be established in the pleading, and
they haven't. [It's not there.

PRESI DENT KEI TH: Thank you very nmuch to
t he Canadi an representatives.

M. Carroll?

MR CARROLL: M. Chairman, | am of
course, quite prepared to start this afternoon. |
woul d ask that if we do start that we be permtted
about a five-mnute respite just to collect things
and get set up. But |I'mprepared, or |I'm prepared
to start tonorrow norning, whichever you w sh

PRESI DENT KEI TH.  About how | ong woul d you

propose to go if we did start in five mnutes
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times?

MR, CARROLL: Probably no nore than 15
m nut es.

PRESI DENT KEI TH.  Well, if you wish to do
that, and everybody el se is agreeable, we'll
proceed in that way. So we'll take a five-mnute--

MR, CARROLL: Sorry. | may need to get

sone instructions.

[ Pause. ] .
MR, CARROLL: | mmy have m sunder st ood
your question, M. Chairman. | will want to be

speaking for much nmore than 15 mnutes, but not
t oday.
PRESI DENT KEI TH. Yes, | certainly
under st ood that, vyes.
[ Laughter.]
MR, CARROLL: M friends may not have.
PRESI DENT KEI TH:  We'l| take a brief break
now, and then continue for 15 mnutes. Thank you.
[ Recess. ]

PRES|I DENT KEI TH: Yes, M. Carroll?
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MR, CARROLL: Thank you, M. Chairnman, M.

Fortier, and Dean Cass. This afternoon | propose
to essentially outline the manner in which the
subm ssions will be nmade by counsel for United
Parcel Service of Anerica, or UPS, and then to get
started on a couple of the nmjor issues.

Canada basically attacks the position of
the investor here in several ways. Wat Canada
says is that the investor is not entitled to bring
any cl ai munder Chapter Eleven where the claim
touches upon matters which are dealing tangentially
or directly with conmpetition law. That's the bold
statenment and the bold assertion that they nake.

Before dealing with those subm ssions by
Canada, in nmy viewit's essential for the panel to
keep in mnd the rules in which and under which the
NAFTA is to be interpreted, and | will be dealing
with that issue, the interpretation and how we
i nterpret the NAFTA

The second point is with respect to

jurisdiction and the test that the panel has to
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determ ne on a matter of jurisdiction, and | wll
deal with the jurisdictional test.

The matters which relate directly to nmuch
of what has been said so far today deal with the
interrel ati onshi p between Chapter El even and
Chapter Fifteen, and nore particularly, the
interrelationship within Chapter Fifteen of Article
1502(3)(a), 1502(3)(d), 1503(2), and to a | esser
extent, 1501. | will be dealing with the argunent
insofar as it concerns 1501 for the nobst part, and
ny coll eague, M. Appleton, will be dealing with
the Chapter Fifteen, the interrel ationship between
the articles in Chapter Fifteen and also with
respect to how they related to Chapter El even and
specifically Articles 1102 and 1105.

The second attack--so Canada basically
says that the investor can't bring a claimfor
anticonpetitive behavior or acts of anticonpetitive
behavi or because of the interrel ationship between
Chapter Eleven and Fifteen and the wording of

Chapter Fifteen. But it also, as you've heard
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today--and this was prinmarily the subm ssion of our
coll eague, M. WIllis--that even | ooking at Chapter
El even al one, the investor has no right to bring
this clai mbecause of what | would call a sonmewhat
restrictive interpretation of the rules of
customary international law. And, again, M.
Appleton will be dealing with those particul ar
ar gunent s.

Finally, M. Appleton will be dealing with
the cultural subsidy issue, and | will be dealing
tonmorrow with the issue of the pleadings and the
comments that our coll eagues have nade with respect
to the i nadequacy of those pl eadings.

So | propose to start now by way of
i ntroduction this afternoon by saying this: that
the sinple question on this notion regarding
jurisdiction is whether Canada has established that
the claimas pled does not and cannot and is not
capable of falling. And I'll be dealing with the
cases that are relevant here on those ternms within

the scope of an investor clai munder Chapter Eleven
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of the NAFTA.

Now, by way of broad generalization, we
make three points here. Canada seens to be relying
on argunents which the investor says have already
been tried, tested, and have failed in front of
ot her NAFTA Chapter Eleven Tribunals, and | wll be
referring you to those deci sions.

Secondly, we say that Canada seeks to
characterize the investor's argunments as sonet hing
ot her than what they actually are. And we say that
that is sinply wong. They say that with respect
to the interpretation of NAFTA that we are
attenpting to rely on general principles of the
intent of NAFTA as, in fact, substantive
obligations inposed upon the parties, which is not
the case, and we will denonstrate in ny subm ssion
why that is not the case.

And, finally, we say by way of genera
conmment that nuch of Canada's argunent really deals
with issues that are nore properly referred to the

nerits and that this panel at this juncture ought
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not to get into issues which can properly be and
shoul d properly be determ ned at the nerit stage.
Now, UPS does say that it has fully and
properly pled a clai munder Articles 1102, 1105,
1502(3)(a), and 1503(2). This notion is not the
pl ace to determ ne whether the UPS claimw ||
ultimately succeed. That's a matter for the
nerits. Once the Tribunal has seen and heard the
evi dence about the treatnment afforded by Canada
Post and UPS and neasured that treatnent against

the standards articulated in the NAFTA, when

properly interpreted with regard, due regard to the

obj ects and the purposes for which the NAFTA was
desi gned to achi eve.
A word about UPS, and this arises out of

t he pleadings. UPS, of course, is an Anmerican

conpany with a nunber of wholly owned subsidiari es.

But as Ms. Tabet has acknow edged, one of the
subsidiaries, not operating in the United States,
is United Parcel Service Canada Limted, UPS

Canada.
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UPS Canada provi des courier and small - package
delivery services as well as secure
el ectroni ¢ conmuni cations services in the non-nonopoly
postal service nmarket throughout Canada.

It has been in existence, nenbers of the panel
since 1975. |It's a substantial Canadi an operation
It enpl oys upwards of 6,500 peopl e throughout
Canada.

It has invested literally mllions of
dollars in Canada. It has built up a network of
bui | di ngs, sorting nmachinery, vehicles, and
aircraft. It is, in a word, an inportant
contributor to the Canadi an econony.

Canada Post and UPS are direct conpetitors
i n the Canadi an non-nonopoly postal services
market. And as you know and have heard, Canada
Post is a Crown corporation. It was established
under the Canada Post Corporation Act, and the act
itself establishes Canada Post as an agent of Her
Maj esty in right of Canada and an institution of

t he Government of Canada.
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Bef ore Canada Post becane a Crown
corporation in 1981, which was when it did becone a
Crown corporation, it was, in fact, as Dean Cass
has already alluded to, a departnent of the
Gover nnent of Canada.

Now, as well as having been delegated to
it by Canada the exclusive privilege of collecting,
transmtting, and delivering first-class nmail and
addressed ad nmil in Canada, its mandate, which has
been endorsed and sanctioned by Canada, includes
provi di ng postal services in the non-nonopoly
courier and snal |l -package delivery and secure
el ectronic communications nmarkets. Its authority
for that conmes from Section 5 of the Canada Post
Act, which you mght wish to note

Canada Post conpetes directly with UPS and
other entities operating in the non-nonopoly
sector, and it also conpetes through its 94
per cent - owned subsidiary, which is Purol ator
Courier, Limted.

For the purposes of this application, you
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nust assume that Canada is responsible for all of
the actions of Canada Post based on the wordi ng of
the statute. Accordingly, any of the conduct
al | eged by UPS of Canada Post which you nust al so
assune to be true for the purposes of today and
tomorrow s submi ssions is conduct attributable to
Canada for which Canada is responsible.

Now, fundanentally, there's no question
that the pith and substance of the conplaint of UPS
is that there is an unlevel playing field in the
non- monopoly sector in Canada. UPS says that UPS
Canada and the other express delivery services
providers are being treated unfairly and
i nequitably, and that they face unfair conpetition
from Canada Post and, indeed, fromthe Canadi an
Governnent itself. This unfairness arises in
di fferent ways.

For instance, Canada has granted Canada
Post certain benefits and privileges that are not
available to its conmpetitors. That's Article 1102.

They include these benefits and privil eges--or
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t hese are outlined, pardon ne, in paragraph 16 of
the Anended Statenent of C aimof the Investor

The facts alleged are for the purposes of
this application true, and the effect of them
i ndividually and coll ectively, upon UPS and others
is sonething that can only be determned after the
evidence is in. But for the purposes of this
hearing, | would refer you to paragraph 16 of the
Amended Statenent of Claim-and | can just review
sone of the--sone but not all of the allegations
that are nade which seens to nme are inportant to
keep in mnd when we're determ ning how this
jurisdictional application should be determ ned.

Canada has given benefits and privil eges
to Canada Post under an agreenent, nenbers of the
panel , dated April 25, 1994, with the Canadi an
Depart nent of National Revenue. That agreenent
provides for certain things, including paynents by
t he Canadi an Departnent of National Revenue to
Canada Post, calculated on the basis of the nunber

of packages inported into Canada through the posta
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system

Custons brokerage services are services
equi val ent to custons brokerage services by the
provi si on of Canada custons enpl oyees to Canada
Post without fee, the exenption of Canada Post from
interest and penalties for |ate paynent of non-paynent of
duties or taxes. Furthernore, Canada
has permitted Canada Post to levy and retain a $5
handling fee for the collection of duties and taxes
fromrecipients of packages whi ch have been
i nported through the postal systemregardl ess of
the costs properly or fairly attributable to the
particul ar transaction

It has al so exenmpted--or, | should say,
Canada has exenpted Canada Post from custons
suf f erance warehouse regul ati ons and requirenments,
all matters pled in paragraph 16. It's allowed
non- monopol y products access to and the benefit of
the infrastructure built to service Canada Post
nonopol y products wi thout appropriate charges being

al l ocated to the non-nonopoly product.
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It has granted Canada Post the excl usive
right to place its nmamil boxes in any public place,
i ncluding a public roadway, wi thout paynent of any
fee or charge when these mail boxes are al so used
for the deposit of non-nobnopoly products.

Furthernore, since April of 1997, we
all ege--and nore fully this is set out in
par agraphs 27 and 28 of the Amended Statenent of
Claim | could just ask you to note that. W' ve
al l eged certain anticonpetitive conduct and unfair
conduct whi ch has been found to have existed on the
part of Canada Post. It is engaged in predatory
conduct, predatory pricing, tied selling, and
cross-subsidization. And it has unfairly used its
nonopoly infrastructure and network, as we've
outlined in those two paragraphs, 27 and 28, to the
prejudice of UPS and UPS's ability to conpete on a
| evel playing field.

Now, UPS is not contesting that Canada
Post should be allowed to conpete, obviously, in

t he express delivery services business. That's not
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what this case is about. But it does say that
Canada has not accorded fair and equitable
treatment within the meaning of Article 1105 of the
NAFTA. It's | et Canada Post use its government
advantages and its nmonopoly infrastructures to
undercut conpetitors in the private sector in ways
t hat underm ne the objects and purposes in our
subm ssi on of the NAFTA and that nake fair
conpetition inpossible and that as a result
di sadvantage foreign investors while benefiting the
Canadi an Gover nnent and Canada Post .

Canada refuses to scrutinize Canada Post
even though its own--that is to say, Canada's own
i ndependent inquiry into the matter concl uded that
Canada Post does not conpete fairly with the
private sector in the express delivery services
busi ness. I n 1995, Canada actually appointed a

conmi ssion to carry out an independent review of

Canada Post and its nandate, including its non-nonopoly

busi ness activities and to | ook into

Canada's role in supervising and regul ati ng those
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activities.

The conmi ssion found--and we say for the
purposes of this application these facts nust be
assuned to be true--a nunmber of things: firstly,
Canada Post's practices raised serious concerns of
fairness and appropri ateness; that Canada Post had
resisted and has resisted repeated calls to adopt a
sati sfactory accounting systemthat identifies
actual costs and revenues for specific products;
that it is an unfair--Canada Post is an unfair
conpetitor in ways detrinmental to the private
sector conpanies in the non-nonopolized posta
market in Canada; that Canada Post's misallocation
of costs constitutes cross-subsidization; its
ability to leverage and network build up with
public funds on the strength of a governnent-granted
nonopoly gives it a pricing advantage over
conpetitors that is seriously unfair. These aren't
ny words. These are the findings of the inquiry.

It's been described by the inquiry as a

vi ci ous conpetitor whose predatory practices have
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| ed corporations to refrain fromcriticisns for
fear of retaliation. And the conpetitive
activities of Canada Post based on the foundation
of its postal nonopoly and the network it has built
with public funds are inconpatible with basic
principles of fairness. And those matters and
findings are all set out in paragraph 25 of the
Anended Statement of C aim

Despite those findings, nmenbers of the
panel, in 1997, Canada determine that it would not
i npl enent any neasures to address these findings of
the conmi ssion. That's alleged in paragraph 26 of
the Anended Statenment of Claim Al that UPS seeks
is a level playing field. This neans that neither
UPS nor any ot her express delivery service conpany
shoul d have to conpete, in our subm ssion, against
an entity that benefits unfairly froma narket
structure that prevents fair conpetition

| have proposed to finish today by just
outlining sunmarily where the battle lines are

drawn and the essential positions of the parties,
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and then I'Il get into the substance tonorrow.

Canada seens to raise three grounds for
its nmotion to strike portions of the Anended
Statenment of Claim First, it says the Tribuna
has no jurisdiction to arbitrate breaches of NAFTA
Articles 1501 and 1502(3)(d) because these breaches
are beyond the scope of investor relief under
NAFTA.

Now, in answer to that, the sumary of our
position is that we do not rely, first of all, in
any way on all eged breaches of 1501 of NAFTA, and
let me just stop there and say that, as we read
Section 1501, Article 1501 of NAFTA, that articles
in essence sets up an obligation on the part of the
parties to put in place an infrastructure to dea
with anticonpetitive actions and conduct. That's
what that section does. W are not making any
al l egation that Canada has failed to do that. In
fact, Canada does have a netafoitier (ph), alluded
to the issue of other proceedi ngs and Canada does

have a conpetition tribunal. So that's not what we
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are saying and if you can--our position in a

nutshell is this: that while Article 1501 says--and Note

43, as ny friend, M. Appleton will get

into in his portion of the argunent--prevents an

i nvestor from nmaki ng any clai munder Article 1501
It surely does not prevent an investor, we say,
frommaki ng a clai mwhere the conduct is conduct of
the party itself or of one of its--or of a state
nonopoly or a state enterprise of that party.

So if you had--if Canada, as we say, is
guilty of anticonpetitive behavior, in our
subm ssi on, 1501 does not prevent the investor from
bringing a claimunder either 1502(3)(a) or under
1102 or under 1105. That is sinply--so in our
position and our submission, it is sinply wong to
say that we rely on Article 1501

Now, the investor does say that it's
entitled to adduce evidence of conduct, as we say,
on the part of Canada that may constitute
anticonpetitive behavior, not to show as well a

breach of Article 1502(3)(d) directly but, rather
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to show that the conduct is unfair, inequitable,

and a breach of Article 1102 and 1105. | can put
it alittle better, | think, than that.
There are two, if you will, avenues that

we approach this claim The first is the Chapter

Fi fteen avenue where we do say that given the
manner in which you ought to interpret the NAFTA in
a nmuch nore |liberal way--and | would characterize
ny friend's argunents on interpretation as
restrictive in nature, and | wll take you tonorrow
to the various authorities in the text where we say
that the manner in which you interpret NAFTA is
quite different, to permt the objects of the
treaty to be real, to look at the preanble, for
exanple, that that will permt us to bring a claim
under 1502(3)(a) and, incidentally, through
1502(3)(a), 1502(3)(d). But if we ultinately are
found to be wong--and ny submission to you is that
that's a matter which you can and shoul d detern ne
on the nerits when you've heard all of the

evidence. But if we were wong there, we say we
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are pernitted to bring a claimdirectly under
Chapter Eleven and Articles 1102 and 1105.

Now, the second submi ssion that Canada
basi cal |y nakes, which is nore procedural, | submt
to you, than anything else, is that we have not--the
i nvestor has not established that it has
incurred |l oss or danage as a result of the alleged
breaches, and that | can sinply refer you to the
noti ce of notion of Canada, paragraph 2, where that
is pled. And | sinply say--and | won't say
anything nore on that--that it is sufficient to
pl ead | oss or damage. W don't have to--clearly,
we don't have to plead the amobunt of damage we've
suffered. It is sufficient for the purposes of
this jurisdictional hearing that we have pled that
we have suffered | oss or dammge.

And the secondary issue there is the issue
referred to by ny friend Ms. Tabet today which is
t hat non- Canadi an subsidiaries or related foreign
conpani es are investnents of the investor in the

territory of Canada, and I'll outline our position
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on that tonorrow. W say that we have pled
sufficient details of that.

And then, finally, | will deal tonorrow in
ny portion of the argument with the issue--and ny
friends really haven't dealt with it very nmuch in
ny submi ssion, and that's this issue of
particularity of pleadings. | don't plan to spend
nmuch tine on that, much nore than a mnute.

So those are essentially the subm ssions
that 1'd like to make this afternoon, and we can
adjourn until tonorrow norning.

Now, ny friend M. Appleton and | have
di scussed tonorrow, and we unfortunately haven't
had a chance to discuss it with our friends. |
just would leave this with the panel: Mght it be
possible to start at 9:00? And the reason | ask
that is that | think if we do start at 9:00, we'll
probably be able to finish everything. Because
woul d believe that starting by 9:00, we wll
clearly finish before noon. And then we could have

the afternoon to deal with replies and sur-replies,
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and | think we could all be guaranteed of finishing
tonorrow. But | am again, in the hands of the
panel on that.

PRESI DENT KEI TH: M. Rennie, do you have

a- -
MR RENNIE: We're in your hands on that,
Sir Kennet h.
PRESI DENT KEI TH: But you see no
difficulty?

MR RENNIE: W see no difficulty.

PRES|I DENT KEI TH:  And | assunme it's no
problemw th the adnm nistration. On that basis,
then, we will resune at 9:00. Sorry, M. Rennie?

MR RENNIE: If | could just add to that,
Sir Kenneth, just a procedural point of
clarification in order to perhaps leave ny friend's
wor kl oad and that of the Tribunal's, | want to nake
clear, although he did read significant portions of
par agraphs 16 and 17 this norning, if you refer to
the Anended Statenment of Claim the col or-coded

versi on which we provide in our conpendium you
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will see that only one of those, 16(f), is being
chal | enged t oday.

PRESI DENT KEI TH:  Yes.

MR RENNIE: | just want to nake sure
there's no m sunderstanding with respect to that.

PRESI DENT KEI TH:  Yes, | understood that.
Thank you. M. Carroll was taking us through that
to give us a sense of the background to the claim

MR, RENNIE: Thank you.

PRESI DENT KEI TH:  Very well, then. Well,
t hank you, counsel, for your subm ssions today, and
we'll resume at 9:00 in the nmorning, looking to
conplete in the course of the afternoon

Thank you. We're now adj our ned.

[ Wher eupon, at 4:23 p.m, the hearing was
recessed, to reconvene at 9:00 a.m, Tuesday, July

30, 2002.]

215



