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SUMMARY DISPOSITION OF CASES
l. Introduction

The purpose of this paper is to outline the current state of the law with respect to summary
disposition of cases in Ontario and, in particular, the law with respect to summary judgment.
The paper will also briefly examine the law of summary judgment in British Columbia, the

United States and England.

Underlying rules 20 and 21.01(1)(b) of the Rules of Civil Procedure’ is the premise that little
purpose is achieved by having an unnecessary trial.> Rule 20 is the mechanism for deciding
cases Where it has been demonstrated clearly that a trial is unnecessary.> However, the courts
have maintained that the rule is not intended to deprive plaintiffs and defendants of their day in
court absent demonstrated compliance with its requirements.* Rule 21.01(1)(b) provides for a
motion to strike out a pleading on the ground that it discloses no reasonable cause of action or

defence.

Although summary disposition of cases is available through these rules, it is apparent that the test
or means to achieve such relief is a source of controversy. The debate focuses on balancing the
disposition of unnecessary trials with protecting the rights of litigants. This raises a number of
questions. Does the bar for summary judgment go beyond what is necessary for a fair and just
resolution? Does the current rule for summary judgment favour an overcautious concern
limiting the application of summary judgment? Have the circumstances that existed in 1985
when Rule 20 was introduced changed such that the current rule should also be changed? Will
lowering the bar or changing the means to achieve summary disposition improve access to

justice and increase the efficiency of the court system?



1. Rule 20 (Appendix A)

Rule 20, which came into force on January 1, 1985 as part of the Rules of Civil Procedure,
substantially expanded the potential scope of a litigant's right to move for summary judgment
beyond that provided for in the former Rules of Practice®® Under the former rules only a
plaintiff could move for summary judgment and only in actions where the writ of summons was
specially endorsed.” Now, either party may so move (rules 20.01(1) and 20.01(3)).2
Furthermore, the current rule contemplates both parties “delivering affidavit material or other

evidence”, as opposed to only the defendant under the previous rules.’

The key provisions of Rule 20 are found in rules 20.04(2)(a) and 20.04(4), which state:

(2) The court shall grant summary judgment if,

(a) the court is satisfied that there is no genuine issue for trial with respect to a
claim or defence;

(4) Where the court is satisfied that the only genuine issue is a question of law,
the court may determine the question and grant summary judgment accordingly,
but where the motion is made to a master, it shall be adjourned to be heard by a
judge.

The expression “genuine issue” was borrowed from the third sentence in rule 56(c) of the

Federal Rules of Civil Procedure in the United States, which was adopted in 1938.%° It reads in

part:

The judgment sought shall be rendered forthwith if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law.

In 1999, the Supreme Court of Canada cited the Ontario Court of Appeal in its consideration of

the appropriate test to be applied on a motion for summary judgement. The test is satisfied when
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the applicant has shown that there is no genuine issue of material fact requiring trial.™* Once the
moving party has made this showing, the respondent must then establish his claim as being one
with a real chance of success.'® Essentially, what is, and is not, a genuine issue for trial is central

to the operation of Rule 20.%3

In ruling on a motion for summary judgment, the Ontario Court of Appeal has stated that a
motions judge should never assess credibility, weigh the evidence, or find the facts because these
functions are reserved for the trier of fact.™* A motions court judge is restricted to a narrow role
and should not assume the role of a trial judge and, before granting relief, must be satisfied that it
is clear that a trial is unnecessary.”® If there is a genuine issue with respect to material facts then,
no matter how weak, or how strong, may appear the claim, or the defence, which has been
attacked by the moving party, the case must be sent to trial.® It is not for the motions judge to
resolve the issue.'” However, an examination of the evidence, which constitutes the record, is

central to determining the existence of a genuine issue in respect to material facts.'®

Under rule 20.06(1) if a moving party obtains no relief, the court shall fix the opposite party’s
cost of the motion on a substantial indemnity basis, unless the court is satisfied that the making
of the motion was reasonable. The costs implications of a failed motion for summary judgment
are a significant deterrent to parties seeking such relief and reflect a view that summary

judgment motions are to be discouraged.

I11.  Rule 21.01(1)(b) (Appendix B)

A rule 21.01(1)(b) motion focuses on the substantive adequacy of a claim, or a defence, as
opposed to Rule 20 where a substantive claim or defence has been pleaded, but cannot be

proved.® The test for a motion to strike out a pleading requires an examination of whether it is
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“plain and obvious” that the pleading in question discloses no cause of action or defence.?’ For
example, the essence of a defendant’s motion to strike is that the “wrong”, described in the
statement of claim, is not recognized as a violation of the plaintiff’s legal rights, with the result
that the court would be unable to grant a remedy, even if the plaintiff proved all the facts
alleged.”> However, the length and complexity of the issues, the novelty of the cause of action,
or the potential for the defendant to present a strong defence should not prevent the plaintiff from

proceeding with his or her case.??

IV.  Alternative Tests for Summary Judgment
1) Testin rule 76.07 - Simplified Procedures (Appendix C)

The purpose of rule 76.07 is to allow the parties to bring forward a relatively inexpensive
application for summary judgment.?® Evidence to be considered includes the affidavits of the
parties, any supporting material that can properly be placed before the court and the affidavits of

witnesses.?* The test is found at rule 76.07(9). It states:

(9) The presiding judge shall grant judgment on the motion unless,

(@ he or she is unable to decide the issues in the action without cross-
examination; or

(b) it would be otherwise unjust to decide the issues on the motion.

The rule establishes a lower threshold than that applied under rule 20.04.* Unlike a Rule 20
motion, where the determinant is whether there is a genuine issue for trial, the focal point here is
whether the court can fairly and justly decide the action on the motion and without trial.?® It
would be proper for the court, on a rule 76.07 motion, to determine a genuine issue if the
motions judge is able to do so without cross-examination and it would not be unjust to decide the

issue on the motion.”” Furthermore, the court may make findings of fact including credibility
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findings if that can be done fairly and justly.?® In circumstances where the case is not clear or
where it dictates that justice and fairness would suggest otherwise, it is appropriate for the judge

29
l.

to refer the matter to tria Lastly, the cost implications in rule 20.06 for an unsuccessful

moving party do not apply to rule 76.07 motions (rule 76.07(3)).

2) Rules 18 & 18A in British Columbia (Appendix D)

Rules 18(1) and 18(6) of the British Columbia Rules of Court®® govern applications for summary
judgment. The test to be applied on a Rule 18 application is well-settled: is there a bona fide
triable issue?* The applicant for judgment bears the burden of proving beyond a reasonable
doubt that no such issue exists.** For example, if the defendant is bound to lose, the application

should be granted, but if he is not bound to lose, then the application should be dismissed.*

The British Columbia courts found that artful pleaders were usually able to set up an arguable
claim or defence, and an affidavit that raised any contested question of fact or law was enough to
defeat a motion for judgment* Rule 18 was often ineffective in avoiding unjust delay or
unnecessary expense in the determination of many cases.®> As a consequence, Rule 18A was
added in 1983 in an attempt to expedite the early resolution of many cases by authorizing a judge
in chambers to give judgment in any case where he can decide disputed questions of fact on
affidavits or by any of the other proceedings authorized by the rule unless it would be unjust to
decide the issues in such a way.*® A judge has discretion as to whether to order cross-
examinations on the affidavits filed (rule 52(8)). A party may seek to cross-examine an affiant

by application on or before the 18A hearing (rule 18A(10)(b)). (emphasis added)

Rule 18A(11)(a) sets out the test for granting judgment in a summary trial. It reads:

(11) On the hearing of an application under subrule (1), the court may
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(a) grant judgment in favour of any party, either on an issue or generally, unless

(i) the court is unable, on the whole of the evidence before the court on
the application, to find the facts necessary to decide the issues of fact or
law, or

(if) the court is of the opinion that it would be unjust to decide the issues
on the application,

Rule 18A is a compromise. In evaluating the rule, the British Columbia courts stated that the
elusive and unattainable goal of perfect justice in every case could not always be assured even
after a conventional trial and the safeguards furnished by the Rule and the common sense of the
chambers judge were sufficient for the attainment of justice in any case likely to be found
suitable for this procedure.’” Chambers judges were cautioned to be careful, but were

encouraged not to be timid in using the Rule for the purpose for which it was intended.®

3) Summary Judgment in U.S. Federal Court (Appendix E)

Despite the similarity between Rule 20 and Rule 56 of the U.S. Federal Rules of Civil
Procedure, they have produced divergent results. Commentators purport and studies indicate
that the percentage of civil cases proceeding to trial in the U.S. federal courts has decreased
significantly in the last two decades.®** Topping the list of reasons for this phenomenon is the
established use of summary judgment to resolve cases.”’ The 1986 trilogy of Supreme Court

cases are cited as signalling a greater judicial acceptance of summary judgment.**

In its three decisions, the Supreme Court reinforced the legitimate and effective use of summary
judgment. The procedure, in the eyes of the Court, is properly regarded not as a disfavoured
procedural shortcut, but rather as an integral part of the Federal Rules as a whole, which are
designed “to secure the just, speedy and inexpensive determination of every action”.*? In regards

to balancing rights, Rule 56 is to be construed with due regard not only for the rights of persons
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asserting claims and defences that are adequately based in fact to have those claims and defences
tried to a jury, but also for the rights of persons opposing such claims and defences to
demonstrate in the manner provided by the Rule, prior to trial, that the claims and defences have

no factual basis.*

A party opposing a summary judgment motion must do more than simply show that there is
some metaphysical doubt as to the material facts.** The purpose of summary judgment is to
pierce the pleadings and to assess the proof in order to see whether there is a genuine need for
trial.*> Only disputes over facts that might affect the outcome of the suit under the governing law
will properly preclude the entry of summary judgment.® Factual disputes that are irrelevant or
unnecessary will not be counted.*” The mere existence of a scintilla of evidence in support of the
plaintiff’s position will be insufficient; there must be evidence on which the jury could

reasonably find for the plaintiff.*®

Although the moving party has the burden to show that there is no genuine issue as to any
material fact, the non-moving party also has a procedural obligation to set forth specific facts
showing that there is a genuine issue for trial (rule 56(e)). The Rule mandates the entry of
summary judgment, after adequate time for discovery and upon motion, against a party who fails
to make a showing sufficient to establish the existence of an element essential to that party's

case, and on which that party will bear the burden of proof at trial.*°

A complete failure of proof
concerning an essential element of the non-moving party’s case necessarily renders all other

facts immaterial.>
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4) Summary Judgment in the United Kingdom (Appendix F)

In July 1996, Lord Woolf presented his final report to the Lord Chancellor recommending
reforms to the civil justice system to improve access to justice while maintaining a fair and just
process.” In his report, the test for summary judgment would be satisfied when a court
considered that a party had no realistic prospect of succeeding at trial on the whole case or on a
particular issue.> A party seeking to resist such an order would have to show more than a
merely arguable case; it would have to be one which he had a real prospect of winning.>
Exceptionally the court could allow a case or an issue to continue although it did not satisfy this

test, if it considered that there was a public interest in the matter being tried.>*

Lord Woolf’s recommended test was encapsulated in rule 24.2 of the Civil Procedure Rules. It

reads:

The court may give summary judgment against a claimant or defendant on the
whole of a claim or on a particular issue if

(a) it considers that

(i) that claimant has no real prospect of succeeding on the claim or issue;
or

(if) that defendant has no real prospect of successfully defending the
claim or issue; and

(b) there is no other compelling reason why the case or issue should be disposed
of at a trial.

Prior to the amendment, applications for summary judgment were restricted to plaintiffs who
could apply on the ground that the defendant had no defence to the claim included in the writ, or
to a particular part of such a claim.>> The intent of the change in the rule was to raise the
standard and make it more difficult for plaintiffs and defendants to satisfy the court that there

was an issue or dispute which ought to be tried.®® The new rule allows the court to give
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summary judgment against a broader range of cases and to have regard to the likely outcome not

simply the respondent’s case.”’

V. Rule 14 - Applications in Ontario

Rule 14.05 of the Ontario Rules of Civil Procedures permits an application by way of a notice of
application and accompanying affidavit evidence in the case of, among other things, the
“determination of rights that depend on the interpretation of a deed, will, contract or other
instrument”. An application may also proceed “in respect of any matter where it is unlikely that

there will be material facts in dispute”.

Rule 38.10 provides that the court can order that the application, in whole or in part, proceed by
way of a trial of an issue. Where this occurs the parties will be entitled to discovery rights unless

the court orders otherwise.

Complex commercial disputes are sometimes resolved through the use of Rule 14 applications,
particularly in cases on the “Commercial List” in Toronto. As a matter of practice (rather than
pursuant to a rule of practice) and often with the consent of the parties, viva voce evidence is
sometimes heard by the applications court judge where credibility issues or substantial factual

disputes arise.

The question arises as to whether the practice that exists in some cases on the Commercial List
ought to be codified in the rules to permit the court to resolve cases not only where “it is unlikely
that there will be any material facts in dispute” but also in cases where there are “material facts”
in dispute but the applications court judge is in a position, on the totality of the evidence, to

decide the case. Further, should the rules be amended to permit the hearing of viva voce
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evidence at the application if the court, in its discretion, considers it necessary to resolve the

issues on the application?

VI.  Topics for Discussion

1. Should Rule 20 of the Ontario Rules of Civil Procedure be amended?
Should we move towards the British Columbia model?

Should we include in the summary judgment rule the possibility of a summary trial on
important but contested issues?

4. Should the cost sanctions in Rule 20 be maintained?

Should the “plain and obvious” test in Rule 21 motions be amended to make it easier for
the moving party to meet its burden?

6. Should the U.K or U.S. test be adopted?

7. Should the test in Rule 76.07, or one similar to it, be instituted for all summary judgment
motions?
8. Should the current application rule in Ontario (Rule 14) be expanded? If so, how?
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