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EXECUTIVE SUMMARY

The federal, provincial and territorial governments held nation-wide consultations
on custody, access and child support issues from early April to the end of

June 2001. Canadians with an interest in these issues contributed their views
through some 2,300 feedback booklets, 71 written submissions and 46 workshops,
all of which are summarized in this report. The results of the consultations, as
presented in this report, will be used to inform the Federal-Provincial-Territorial
Family Law Committee’s work on its Custody and Access Project as well as the
discussions of federal, provincial and territorial Ministers Responsible for Justice.
They will also provide valuable qualitative information on recurring issues and
themes for a report to Parliament on custody, access and child support to be tabled
by the federal Minister of Justice before May 2002.

The following topics were addressed during the consultations:

e best interests of the children;

¢ roles and responsibilities of parents after separation or divorce;
e family violence;

¢ high conflict relationships;

e children’s perspectives;

e meeting access responsibilities; and

e child support.

The key points raised by participants on each of these topics are described in the
following pages.

BEST INTERESTS OF CHILDREN

Respondents were asked to identify what children need when their parents separate
or divorce. They suggested the following needs:

¢ physical safety and emotional, psychological and financial security;

e as great a level of stability and consistency as possible during and after the
process of separation;

e their voices to be heard and their integrity to be respected;
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¢ to not feel burdened with responsibility for the separation or for parents’
behaviour;

e to not participate in their parents’ dispute or in legal or court processes; and

e to feel that their particular cultural and developmental needs are being
considered.

Some respondents thought that children need to maintain contact with both parents
at all times. Other respondents were of the opinion that, in cases of high conflict
between parents or family violence, children’s needs are best met by limiting
contact with the aggressive or violent parent.

Those in favour of including in the Divorce Act a list of factors for determining
children’s best interests thought that it could provide useful guidance for judges
and parents to help ensure that they consider relevant concerns when making
decisions on custody and access. Those arguing against including a list of factors
said that such a list would exacerbate conflict and competition between parents.
They also feared that the use of a list would exclude the consideration of unlisted
factors and discourage assessment of the particular circumstances of each family
situation. Finally, others thought that establishing a list would neither make court
decisions more predictable nor reduce disputes.

With regard to support services, respondents often indicated that existing services
should be better publicized and made more accessible to all, regardless of gender or
location. According to these respondents, improvements to such services would
include the following characteristics:

e Better coordination between community and government services would
improve accessibility of services for children.

¢ A conciliatory approach would be preferable to resorting to the legal system.

¢ Information, education and counselling and other support services must be
readily available to help parents focus on their children’s needs.

e More community-based services and mediation services are required, and the
number of children’s advocates must be increased.

ROLES AND RESPONSIBILITIES OF PARENTS
AFTER SEPARATION OR DIVORCE

In response to a question about what factors enable “good parenting,” respondents
identified a wide variety of issues relating to the parents themselves and their
relationship, the support offered to both parents by the legal system, and the various
support services in place.

i
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Respondents stressed the need for improved educational services (for parents as
well as for the legal profession), support services (such as supervised access centres
or “parenting coordinators”) and legal aid services. To improve the effectiveness of
services, respondents suggested that services be offered in a more coordinated,
timely and accessible manner.

Participants were asked whether the terms custody and access, which are currently
used in the Divorce Act, should be changed. The main argument in favour of
changing the terminology is that the terms custody and access have negative
connotations of ownership and promote the concept of a “winner” and a “loser”,
which leads to an adversarial process and perpetuates a perceived anti-male bias in
the current system. Those opposed to changing the terminology maintained that it is
well understood by Canadians and within the legal system, that it is useful in
situations in which sole custody is in the best interests of the children (for example,
in situations of violence), and that resources would be required to define the new
terms.

Some respondents thought that narrowing the definition of custody and introducing
the term parental responsibility would be more appropriate. They felt that a more
neutral terminology would encourage parents to divide their responsibilities
themselves (without assuming a 50-50 split of responsibilities). Some respondents
voiced the following arguments against this proposal: the proposed terminology is
too vague and, therefore, may lead to greater conflict and litigation; and children
need to have only one primary caregiver, which the term parental responsibility
may preclude.

Those in favour of replacing current terminology with the term parental
responsibility highlighted the fact that the term emphasizes parents’ responsibilities
towards their children as opposed to parents’ rights. Some respondents suggested
that individual responsibilities must be detailed in the law; while others said such a
list of responsibilities would be counter-productive.

Those who preferred the option of replacing the current terminology with the term
shared parenting said that the presumption of shared parenting gives both parents
equal responsibility for parenting, promotes a low-conflict framework for
allocating parental responsibilities, and ensures that children have access to both
parents and extended family. Respondents who disagreed with this option took the
position that the shared parenting model is not always realistic, may have negative
effects on children (for example, when family violence is an issue), and does not
acknowledge situations in which a parent may not be fit nor willing to care for the
children.

ii
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FAMILY VIOLENCE

Several respondents indicated that family law legislation should contain three
points about family violence:

e a statement that the best interests of children are the first priority;
¢ aclear definition of violence (in particular, the scope of the definition); and

¢ an allocation of burden of proof (in particular, whether this should rest with the
alleged victim or with the alleged perpetrator, and what should be done in the
meantime to protect children).

On the other hand, others thought that the current legislation should not be
changed. Participants raised the following arguments, among others:

e Strong legislative and procedural processes are already in place to address
concerns of family violence. Violence is a factor that is currently carefully
considered in court through the “best interests” test;

e Highlighting family violence could lead to increased false allegations of
violence. This could lead to inadequate consideration of other factors of
significance to the best interest of children;

e Government involvement in resolving issues of family violence should be
minimal;

e It is more important to ensure affordable services (such as counselling or
supervised access) than focusing on making legislative changes.

Furthermore, some respondents mentioned the difficulty of attempting to define
violence correctly in legislation and that governments should develop awareness
programs and provide training on the realities of family violence to service
providers and the legal community (for example, judges).

With regard to the legislative options presented in the consultation document,
respondents differed about what is in the best interests of children. Some thought
that children’s safety should be the priority, while others insisted that the priority
was the children’s access to both parents. Those who gave priority to the safety of
the children supported limiting contact between the children and the violent parent
as well as the decisionmaking of this parent unless he or she could prove that such
a limit was not in the children’s best interests. Those who felt access to both
parents should be the priority supported a presumption of “maximum contact,”
except when there was proof that the parent had been violent towards the children.

iv
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Some respondents suggested that the overall approach to services addressing the
needs of children in situations of family violence should be based on the following
principles: best interests of the children; prevention of violence; sensitivity to
cultural differences; ensuring safety; and gender sensitivity. Many people were of
the opinion that structural and organizational changes are needed to improve the
current provision of services, including the following:

e more community-based services;
¢ sufficient funding;
e improved coordination of services; and

e greater accessibility to services.

HIGH CONFLICT RELATIONSHIPS

Some respondents said that high conflict situations were, in fact, another form of
family violence. They felt that distinguishing between situations of high conflict
and those involving family violence implies that a certain level of violence is
acceptable. Other respondents thought that high conflict situations are a natural by-
product of the divorce process. They said that although parents may be in a high
conflict relationship it does not mean that they are not able to care for their
children.

Those respondents who agreed that the law should deal with the problem of high
conflict relationships generally supported a combination of options 2 and 3 or of
options 2 and 4 (from those presented in the consultation document). Both
combinations would result in a very detailed agreement about parenting
arrangements, which supporters felt would reduce the likelihood of further
litigation and conflict between the parents. The two combinations differ on whether
that agreement would be achieved through a mandatory dispute resolution process
(which some respondents felt would be ineffective in a high conflict situation) or
through the courts.

CHILDREN’S PERSPECTIVES

Young people were asked to discuss their views on whether children’s perspectives
should be considered during discussions on custody and access, and, if so, how this
should be done. Both the young people and other respondents indicated that
children’s perspectives are currently considered to varying degrees, depending on a
number of factors.

Some respondents thought that children should not be consulted because their
views would not be considered anyway, and that the emotional consequences
would be too great. Others added that very often children would not understand the
situation well enough to make a decision. According to some respondents,
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children’s opinions, if they are considered, should not be the sole basis for
decisions that affect children.

Many young people thought that children should be better informed about their
parents’ difficult relationship but should remain outside their parents’ dispute and
should be consulted at the time of separation. Some women’s rights organizations
and some Aboriginal respondents echoed this position.

Some young people spoke in favour of the possibility of expressing their views to a
neutral third party (for example, a mediator). These participants also identified
factors that should determine children’s level of involvement: age; professional
support; ability to provide information; relationship with parents; and emotional
well-being. Special needs, the presence of family violence or high conflict
relationships, and cultural values should also be considered.

Several respondents emphasized the need to safeguard children’s well-being
throughout their participation in the decisionmaking process. This would involve
the following:

¢ adequate representation by a children’s advocate;
e protection from any repercussions from the parents; and

¢ information about the reasons for the decisions being made.

MEETING ACCESS RESPONSIBILITIES

Respondents said there are two main issues to be addressed with regard to meeting
access responsibilities: denial of access by the custodial parent; and non-exercise of
access. Respondents felt that both of these situations were equally detrimental to
children’s welfare, and proposed that tools such as parenting plans, parental
education and counselling be considered as ways to encourage parents to meet their
access responsibilities.

Respondents recognized that it would be very difficult to resolve the problem of
non-exercise of access through the law. They thought that forcing an uninterested
parent to have contact with his or her children would not be in the children’s best
interests and might even be dangerous.

Respondents did, however, feel that there were some areas in which legislation
could be useful in addressing the problem of denial of access, specifically, by
means of enforcement orders, alternatives to court-based solutions, and supervised
access centres.

vi
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CHILD SUPPORT
Respondents provided input on several questions concerning child support.

With regard to calculating child support amounts in shared custody situations, some
respondents raised concerns about time or cost being the sole determining factors.
Respondents supported transparent guidelines or a formula-based approach for
determining the amount of child support to be paid in shared custody situations.

With regard to unusually high and unusually low access costs, respondents thought
that both situations should be addressed in child support guidelines and legislation.

With regard to the payment of child support once children are at or over the age of
majority, some respondents favoured paying some or all of the child support
directly to the children, which would reassure the parent paying the support that the
money is being spent on the children. Other respondents were not in favour of
direct payment, pointing out that the custodial parent continues to have expenses
related to maintaining a home for the children, regardless of the children’s age.

PARTICIPANTS’ PERSPECTIVES

The consultations uncovered a wide range of views among Canadians based on
individual experience, professional opinion and the perspectives embraced by the
organizations participants represented. From these opinions, three recurring themes
emerged:

e many men’s organizations (and other non-custodial parent support groups)
supported implementing the recommendations of the Special Joint Committee
on Child Custody and Access;

e many women’s organizations argued that the consultation process and options
did not recognize gender issues and, therefore, that a gender analysis should take
place before proceeding;

e many professionals (e.g. lawyers and service providers) said that the term
parental responsibility had merit as a flexible option that could address many of
the concerns raised by other respondents, with or without changing existing
terminology in the area of custody and access.

vii
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INTROOUCTION

This summary report was prepared by IER Planning, Research and Management
Services, which was retained to support and assist the nationwide federal-
provincial-territorial consultations on custody and access and child support. The
findings in this report will be used to inform the Federal-Provincial-Territorial
Family Law Committee’s discussions on its child custody and access project and
will form part of the background to the report to Parliament that the federal
Minister of Justice will table before May 2002.

The consultation sought specific comment on a consultation document developed
by the Family Law Committee, entitled Putting Children’s Interests First: Custody,
Access and Child Support in Canada. In a parallel process, workshops were held in
all provinces and territories in Canada, including specific workshops for Aboriginal
stakeholders and youth.

REPORT STRUCTURE

The report on the consultations comprises two main parts: the summary report and
the appendices.

Summary Report

This report summarizes comments on the options, key messages and
recommendations received from Canadians, and reflects their understanding of
laws and issues related to custody and access and child support in Canada.

As noted under “Methodology” below, the material summarized in this report was
provided through briefs, letters, feedback booklets and workshops. Because of the
nature of the consultation process and topics, comments in this report are not
attributed to any one person or organization.

Appendices

The appendices are separate reports summarizing the input received at workshops

for youth (Appendix A), for Aboriginal people (Appendix B) and in each province
and territory (Appendix C). Appendix D contains a list of written submissions and
explanatory material received by IER.

IER developed most of the appendices from notes taken at the workshops in each
province and territory, supported by notes from IER staff who attended each
session, with the exception of Nunavut. Some provinces and territories (namely
Quebec, Newfoundland and Northwest Territories) wrote their own report on the
consultations that took place and submitted it for inclusion here. The report on
youth was compiled by the facilitators of the youth workshops in Winnipeg and
Toronto, with support from facilitators of the youth workshops in Moose Jaw and
Montreal. Key findings from all these reports are included in the summary report.
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THE FAMILY LAW COMMITTEE

The Family Law Committee is a long-standing committee of federal, provincial and
territorial government officials who are well acquainted with family law. The
committee has a federal co-chair and a provincial co-chair and reports to the
federal, provincial and territorial deputy ministers responsible for justice issues.
The committee’s work supports and is approved by the Deputy Ministers and
Ministers responsible for Justice across Canada.

The Family Law Committee is reviewing legislation and services to find ways to
help families work out the best arrangements for children during and after
separation and divorce. It has adopted an integrated, child-focused approach to its
work. The Family Law Committee’s child custody and access project encompasses
research, analysis, and policy and program development among federal, provincial
and territorial policy advisors and service providers. This project is also looking at
the recommendations of the Special Joint Committee on Child Custody and Access.
The project is to be completed by spring 2002. The Family Law Committee
developed the consultation document to support the consultations on custody and
access and child support.
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THE CONSULTATION PROGRAM

PURPOSE OF THE CONSULTATION

The purpose of the consultation was to seek advice, input and comments on options
related to custody and access and child support in support of the Family Law
Committee’s custody and access project.

METHODOLOGY
Key elements of the methodology for the consultations included the following:
e design of the consultation program;

e development and distribution of the consultation document and feedback
booklet;

e development and use of the workshop discussion guide;
e receipt of briefs and letters from individuals and groups; and
¢ implementation of the workshops in each province and territory.

Design of the Consultation Program

The Department of Justice Canada initiated a nationwide bidding process for a
contractor to help it, in collaboration with the Family Law Committee, design and
implement the consultations. IER, an independent consulting firm specializing in
consultation and communication since 1971, won the contract.

IER presented the Family Law Committee with several options for the design of the
consultation program. IER then helped develop a coordinated approach to the
workshops in each province and territory. This included writing a logistics guide
for the organization of the workshops, a facilitator manual for coordinated
facilitation of the discussion topics, and a discussion guide for facilitators and
participants at the workshops. More information on the discussion guide is
provided below (see “Development and Use of the Discussion Guide™). IER held
two facilitator training sessions, one in Prince Edward Island and one in British
Columbia, to coordinate the facilitation of the workshops.
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Development and Distribution of the Consultation Document and Feedback
Booklet

The Family Law Committee developed a consultation document entitled Putting
Children’s Interests First: Custody, Access and Child Support in Canada.
Approximately 10,000 consultation documents were distributed by the Department
of Justice Canada, the provinces and territories. Copies were also sent to members
of Parliament. The consultation document was also available on the Internet and on
request from the Department of Justice Canada. Each document included a
feedback booklet and a postage-paid envelope to make it easy for people to return
their comments. The document was also produced in Braille, and two such copies
were requested.

IER received 2,324 completed feedback booklets. The initial deadline for receiving
written comments was June 15, but this was extended to July 6. Approximately

55 percent of the booklets received contained identical answers. The key points in
the responses, whether submitted once or many times, are included in the main
report.

Development and Use of the Discussion Guide

IER developed a discussion guide based on the consultation document to introduce
in-person workshop participants to the workshop topics and the discussion
questions. There were two parts to the discussion guide: the first included the
custody and access topics to be discussed at the workshop; the other listed
government services available in each province and territory. The discussion guide
was produced in modules so that each province and territory could select topics for
discussion at the workshops and the appropriate listings of government services.

Receipt of Briefs and Letters

Many participants in the consultation program provided their comments on
custody, access and child support in the form of written submissions. A total of

71 submissions were received by the extended deadline of July 6. These
submissions were reviewed, and the key points are summarized in this report.
Written submissions received after July 6 were forwarded to the Department of
Justice Canada for information and are not included in this report. Appendix D lists
the titles and authors of all the written submissions.

Implementation of the Workshops
Workshops in the Provinces and Territories
In all but two provinces and territories, justice ministry officials invited the

participants, organized the workshops and arranged facilitation services.

For the workshops in Manitoba and Ontario, IER organized workshops, invited the
participants, and provided facilitation services when requested. IER developed
initial lists of potential participants with an interest in custody and access and child
support issues. These lists were expanded through referrals from initial contacts
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and from suggestions by provincial, territorial and federal officials. Names of
additional participants suggested by some organizations were included in the
invitations when it did not result in organizations having more than one
representative at each consultation. Potential participants were then contacted by
telephone and e-mail to determine interest and availability.

Between one and six workshops were held in each province and territory, for a total
of thirty-eight. Eight other workshops were held on youth and Aboriginal
perspectives; see below. Representatives from the federal government and the
provincial and territorial governments attended each of the sessions. Staff from IER
also attended the workshops, except in Nunavut.

Participants invited to the provincial and territorial workshops represented a range
of interests in custody and access and child support matters: social service;
education; enforcement; legal community; child welfare; women’s groups; men’s
groups; grandparents’ groups; and Aboriginal organizations, among others.
Approximately 750 people participated in the workshops. The organizations that
participated in the in-person workshops are listed in each provincial or territorial
report in Appendix C.

The workshops took place between April 10 and June 28, 2001. Each provincial
and territorial jurisdiction addressed the topic of roles and responsibilities of
parents. Other workshop topics were selected by each province and territory from
those listed in the consultation document, as follows:

e best interests of children;

e family violence;

¢ high conflict relationships;

e children’s perspectives; and

e meeting access responsibilities.

Some provinces and territories also held discussions on child support issues.

Workshops for Youth

Seven workshops for youth were held: one organized by the Saskatchewan
government in Moose Jaw, and six organized by the Department of Justice Canada:
two in Winnipeg, two in Toronto and two in Montreal in June 2001. The 69 youth
participants ranged in age from 10 to 17 years. For the workshops organized by the
Department of Justice Canada, the participants were initially identified through
random calls by local market research firms, and then selected according to criteria
that ensured a range of age groups, and that gender, ethnicity and other factors were
considered. Appendix A reports on the youth consultation, including the selection
process and criteria.
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In addition, workshops for youth organized by an independent firm were held in
Quebec City, Montreal and Trois-Riviéres in May and June 2001. The results are
found in the report on the consultations in Quebec in Appendix C.

Workshop on Aboriginal Perspectives

A workshop was held in Ottawa to obtain Aboriginal perspectives on custody and
access and child support issues. The workshop included opening and closing
ceremonies led by an elder of the Bear Clan, and the workshop facilitators were
Aboriginal. The following topics were discussed in the workshop: custody and
access issues concerning Aboriginal peoples; best interests of children from the
Aboriginal perspective; and roles and responsibilities of parents. A total of

18 participants attended. Appendix B is a report on the workshop.
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SUMMARY OF THE CONSULTATIONS:
WORKSHOPS AND SUBMISSIONS

This section summarizes Canadians’ responses to the questions asked in the
consultation document. It includes input received through the in-person workshops
and written submissions (briefs and feedback booklets). The information presented
synthesizes the wide range of opinions put forward by Canadians on these topics.

BEST INTERESTS OF CHILDREN

In Canada, family laws relating to parenting decisions are based on the principle of
the “best interests of the child.” People making decisions that affect children during
and after separation and divorce must take children’s best interests into account.

Some, but not all, provincial and territorial laws list specific factors that parents are
to look at when making decisions about their children. These factors include
children’s ages and special needs, their relationships with the important people in
their lives, the role of extended family, cultural issues, the history of the parenting
of the children and future plans for them.

Currently, the federal Divorce Act does not set out factors that parents should
consider when determining the best interests of children. Some people think that it
should. A list of factors might educate people about the things that they should
consider when making decisions that affect their children.

There are varying opinions on this issue. Some say that listing factors would
neither increase the predictability of outcomes nor decrease litigation. In fact, in
comparing provinces and territories that have a list of factors with those that do not,
there is very little difference in the types of custody and access orders issued.
Adding a few key factors could be helpful, but having too many might make the list
too long and difficult to use.

Respondents were asked whether adding factors to the section of the Divorce Act

that covers “best interests of the child” would be helpful and, if so, what those

factors could be.

The topic of best interests of children was addressed with two questions:

e Would adding factors to the “best interests” section of the Divorce Act help
people make decisions about children that are in the children’s best interests?;

and

e [f factors were to be specified, what should they be?
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Specifying Factors in the Divorce Act

There were a number of positions presented in favour of and against adding a list of
factors to the “best interests” section of the Divorce Act.

Reasons for Listing Factors

Some people suggested that federal legislation that identifies factors to be
considered by judges and others is desirable and an improvement in family law.
Listing factors in the legislation would do several things:

e greatly assist judges;

e provide guidance for divorcing parents who are developing their own parenting
arrangements on what factors they might consider when looking at their
children’s futures;

e ensure that all relevant concerns regarding the best interests of children are
considered in a systematic way within the decisionmaking process;

e compel parents and judges to consider a wider range of factors and family
situations when determining children’s futures; and

e dispel the mystery surrounding the rationale for decisions and instead promote
clear and traceable decisions, leading to better understanding by parents.

Furthermore, participants pointed out that the definition of the best interests of the
child has to recognize that the notion of the traditional family no longer applies to
all families and that different types of families need to be accepted without
stereotype.

Participants also suggested that it is important to harmonize federal legislation with
provincial and territorial legislation. This would reduce confusion by providing a
consistent framework for decisionmaking.

Reasons for Not Listing Factors
Some people did not agree that the Divorce Act should include a list of factors.
Their concerns included the following:

e The presence of legislated factors might limit the discretion of judges to deal
with the unique situations of divorcing couples;

e There is a risk that significant but unlisted factors would not be taken into
consideration;

e There could be problems deciding how to rate different factors for families
(e.g. cultural and economic differences);
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e A checklist approach would mean that each factor could be evaluated without
full understanding of the children’s environment or what is at stake;

e Listing the factors might spark a more competitive or contentious discussion
between parents, inviting them to aggressively promote their position on each
factor; and

e Establishing a list would neither make court decisions more predictable nor
reduce disputes.

Some men’s and women’s advocacy groups said that the question of the rights of
custodial and non-custodial parents must be resolved before a meaningful
discussion can be had about factors affecting the best interests of children. The
women’s groups taking this position said that the mother’s role of nurturer and
primary caregiver should be acknowledged. The men’s groups taking this position
said that both parents should have the right to a shared or equal parenting role
(including equal time with their children and equal participation in
decisionmaking).

Other respondents proposed alternatives to listing all the factors, including these:

e a general definition of the best interests of the child, which could evolve over
time and is flexible and easily applied to individual situations;

¢ guidelines or principles in the Divorce Act that help ensure that children’s needs
and abilities are met; and

e a statement that it is in the children’s best interests that decisions about children
be made in an atmosphere of collaboration, respect and dialogue, rather than
conflict.

Specific Factors

To identify factors that define the best interests of the child that might be included
in the federal legislation, respondents were first asked to identify the needs of
children when their parents divorce. Their responses formed the basis of the
discussion on factors that could be specified in the Divorce Act. A table
summarizing these factors is on pages 15 and 16.

Stability and Consistency

Although participants acknowledged that each family’s situation is unique, they
generally agreed that children need a safe, stable, healthy and loving environment
during separation and divorce. Specific factors mentioned included the following:

e Parents must show respect for their children;

e Parents must not involve or blame their children for the dissolution of the
marriage;
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e The children’s daily routine, standard of living and relations with the extended
family must continue both during and after separation;

e Both parents must have “rules” in their homes (there was disagreement about
whether these should be the same rules or whether each parent could have his or
her own);

e Children must have a clear idea about the time they will spend with each parent;
e Parents should inform children of the parenting arrangements ahead of time;

e Parents should follow through as much as possible with arrangements they have
made with the children; and

¢ Stability in the children’s lives outside of the family—in the community, schools
and day care—must be maintained.

Health and Safety

Participants strongly emphasized safety. Children must live in an environment that
is calm and free from conflict. However, participants disagreed on what safety
entails. Some people said that children’s safety refers to their whole environment:
physical, emotional, psychological and financial, as well as the assurance that basic
needs, such as housing and medical care, will be met. Other people focused on the
importance of keeping children out of any disagreements, conflict and, in some
cases, violence between parents.

When children’s safety is compromised, measures to protect children must be in
place and enforced. There was disagreement, however, about the types of measures
that are appropriate when abuse is alleged but has not yet been investigated.

Children Should Not Carry Any Burden

The children’s integrity—both respecting their lives and views and ensuring that
they do not feel the burden of responsibility for the separation or divorce—also
came up in discussion. Respondents felt that children’s burdens would be
minimized if the following occurred:

e parents communicated openly and honestly with their children throughout the
divorce process;

e children were heard and had the opportunity to express their own opinions
(issues related to children’s perspectives are discussed starting on page 61);

e appropriate services and intervention were available for children to help them
live with and adapt to the separation;

e parents ensured that their children do not take responsibility for their parents’
well-being;

- 10 —
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e parents acknowledged that children need time to grieve for the separation of
their family;

¢ children were not made to be mediators or messengers, forced to report to and
from the other parent;

e children were given permission to love both parents without guilt or fear of
recrimination (therefore, it is important that parents refrain from commenting
negatively about the other parent in front of the children);

e children did not have to choose between parents; and

¢ children did not have to worry about adult problems, such as money or child
support.

Extended Family

Parents must allow their children to care for any new partners and their new
extended family when it is safe to do so and while respecting the importance of the
children’s ongoing contact with siblings and existing extended family. Extended
family members can provide the necessary support and continuity in children’s
lives; however, they must also be aware of children’s need for ongoing
communication and support, free from conflict. The Yukon Children’s Act was
held up as an example of how to address these issues in legislation. The Act has
been amended to include grandparents among those who can apply for custody of
and access to children. This change is especially important in the North because in
First Nations communities, grandparents are actively involved in raising their
grandchildren.

Protection from Conflict and the Court Process

Children should be protected as much as possible from ongoing participation in the
legal system, and should not be forced to take on adult responsibilities. It is vital

that parents not use children as leverage or “pawns” to gain control of the situation.
Children should be also protected from witnessing any kind of conflict or violence.

Cultural and Developmental Needs

Children’s ever-changing developmental needs are a factor, and it is important that
children develop positive self-esteem and their own cultural identity. Respondents
felt that children must have the opportunity to learn from both parents about their
cultural backgrounds. Respondents also mentioned that the concept of the “best
interests of the child” is foreign to many immigrant families, because their ideas
about children’s upbringing are often based on different cultural customs.
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Northern and Aboriginal Communities

Several factors were raised that deal specifically with the needs of children in
northern and Aboriginal communities:

e There is greater deference towards children in the North and they traditionally
have more input into where they go after divorce or separation;

e Many children are not registered at birth and have trouble throughout their lives
accessing resources;

e Traditionally, it is considered appropriate and better for children to reside with
their mother; and

e A large part of the population moves often, either to or from the North, which
can create problems for children when their parents separate or divorce. One
parent may decide he or she no longer wants or is able to remain in the North, or
he or she might be forced to leave to find work.

Parents’ Access

There were diverging views about parents’ access to children. While some people
said that parents must adhere strictly to the access arrangements, others felt that
there should be flexibility to change the agreement when necessary.

Some people said that children need “equal access” to and maximum contact with
both parents, unrelated to financial issues. These people said that in “normal” cases
(in which abuse does not exist), children want to be with both parents. Furthermore,
some respondents said that there should be a shared parenting arrangement unless
there was clear evidence that this would not be in the best interests of the children.

Other suggestions made in relation to access included the following:

e Both parents should be committed to staying geographically near one another to
enable children’s access to and involvement with both parents;

¢ Maximum contact must be balanced with the need to provide a stable home for
the children; and

¢ In joint custody arrangements, a certain amount of flexibility is required so both
parents can be responsive to children’s activities and needs.

Support Services

For children’s best interests to be met, the appropriate support services must be
available. Improvements and changes were suggested regarding legal, educational
and emotional support services, specifically that the various community and
government services need to be better coordinated to ensure all services are
accessible to children. The Child and Youth Network in Cape Breton was cited as
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an example of this coordination. Adequate access to services in all communities—
urban, rural, northern and reserve—was also emphasized.

Respondents said that the family law system must be dedicated to the children’s
best interests. Such a system should do the following:

e emphasize a conciliatory approach over the current adversarial process;

e encourage parents to make decisions quickly, avoiding a lengthy process and
minimizing disruption of children’s routines;

e contain a “standard order” or “default position” to counteract parents’
unwillingness to make timely custody and access decisions (however, such a
temporary order would establish a status quo in the law, which may be unsafe
for some children or parents);

e provide adequate resources, such as sufficient legal aid, parental assessments
and children’s needs assessments, to ensure informed and effective
decisionmaking;

e be sensitive to cultural issues;

e acknowledge that the timing and deadlines associated with legal processes do
not take into account the inaccessibility of legal aid and support services for
many Aboriginal communities;

e provide children with a voice to express their views on time-sharing and
parenting arrangements (for example, through their own lawyer, counsellor,
social worker or elder);

¢ mandate a periodic review of the parenting arrangements to ensure that the best
interests of the children are still being met; and

o facilitate the mediation and settlement of parental break-up outside the courts.

With regard to educational services, respondents suggested changes to the school
curriculum that would support children, including the following:

e courses on separation and divorce issues; and

e proactive educational programs for children of separating parents so they can
understand relationships and develop life skills.

People also suggested programs to educate parents and service providers on the
impact of separation and divorce on children. These are discussed in more depth
below (see “Awareness of and Improvements to Services”).

- 13—
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With regard to emotional support, respondents made the following suggestions for
services:

¢ additional information resources (in the appropriate language) that would
support children;

e a mentoring program for children (either with children from intact families or, as
youth participants suggested, with children of divorced parents);

e support groups for children who relocate to another community and lose their
existing social circle;

e counselling and mediation for parents and children;

e community-based clinics and family conflict resolution services (such as the
pilot project in Durham Region in Ontario);

e profiling of families so they can be referred to agencies such as the Children’s
Aid Society (when necessary) and other services (such as counselling and
education) as needed to address the children’s needs;

¢ mandatory counselling for children who have been exposed to high levels of
conflict;

o cfforts by parents to ensure that children feel secure in their homes, and do not
fear being “taken away” by social service agencies;

e the “circle” approach, which is a way to ensure equal balance of power between
service providers, families and elders when discussing and assessing children’s
best interests; and

e assurance that, for Aboriginal children, any psychological assessment or
therapeutic mediation involve an elder to ensure cultural differences are
acknowledged.

The Opinion of Youth Participants

Participants in the workshops described how parental separation and divorce affect
their lives. On the one hand, they identified their disapproval of parents who are
unable or unwilling to resolve their differences. As one participant explained, “I
still love my parents but I have to understand that’s how it is. It’s hard to respect
parents because of their behaviour.”

On the other hand, participants seemed to accept that not all relationships are
successful and that some do not continue. Many participants were able to identify
positive aspects of divorce, such as increasing one’s independence, learning from
mistakes and becoming a stronger person. They expressed concern that parents did
not always work hard enough on their relationships, both before and after the
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divorce. Many of the youths acknowledged that it is now harder to trust adults.
Some participants were clearly burdened by their parents’ divorce and had assumed
or were given responsibilities beyond their years (e.g. involvement in financial
decisions). One participant advised the other youths, “You have to look after your
mother, because your dad’s not there anymore.”

Young people are looking to parents and policy makers to create effective and
responsive services that support children when parents no longer live together.
They expect child support obligations to be fulfilled. They want to learn skills that
will enable them to contribute to the decisionmaking process. They expect
professionals to be available, youth-oriented and responsive to their needs. They
worry about the future and their ability to be successful in relationships. They are
searching for effective role models and want parents to take more responsibility for
preparing them for adulthood.

More information on the results of the youth workshops can be found in
Appendix A.

Table 1: Factors That Could be Included in the “Best Interests of the Child”
Section of the Divorce Act

Factors
Related to the Culture, ethnic and religious or spiritual background*
children themselves | Language
Stability
Healthy and loving environment
Health*

Special needs*

Academic needs

Continuity of daily routine

Similar standard of living

Predictable time spent with both parents

Maintaining same school and day care

Freedom from conflict

Calm environment

Physical, emotional, psychological and financial security
Adequate housing and medical care

Views and preferences*

Culture and traditional knowledge (for Aboriginal children)
Remaining in current neighborhood

Close proximity to both parents

Not worrying about adult issues (e.g. money or child support)
Not forced to take on adult responsibilities (i.e. for siblings)
Continuation of ongoing activities

Age and stage of development™

Development of strong self-esteem

Not afraid of being “taken away” by social service agencies
Personality and ability to adjust*®

Current and future educational requirements*
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Table 1:

Factors That Could be Included in the “Best Interests of the Child”

Section of the Divorce Act (cont’d)

Factors

Related to the
children’s
relationships with
others

Relationship with other members of the family*

Relationship with the wider community*

Relationship with friends

Relationship with siblings*

Relationship with parents*

Relationship with elders

Relationship with grandparents on both sides of the family
Relationship with any person involved in the children’s care and
upbringing*

History of children’s relationships

Equal access to both parents (when abuse is not an issue)
Ability to care for parents’ new partners and new extended family

Related to the
parenting of the
children in the past

Appropriate protective measures when abuse is alleged (not defined)
History of the parenting of the children*

History or pattern of violence

Past conduct of parents that is relevant to their parenting abilities*

Related to the future
of the children

Periodic review of parenting arrangements to ensure they are still meeting
the best interests of the children

Ability of parents to meet ongoing and developmental needs*

Parent’s ability to form and follow through with a plan for his or her
children

Ability of parents and other involved people to cooperate*

Potential for future conflict*

Potential for future violence affecting the children*

Additional factors
to be considered

Parental respect

Parents keeping children out of interparental conflict and violence

Parents not blaming children or making them feel responsible for the divorce
Parents maintaining similar rules for the children and respecting each other’s
rules

Parents respecting arrangements to spend time with children

Parents not using children as messengers or mediators or as pawns or tools
to influence the other parent

Parents communicating openly and honestly with the children

Supervised access that meets California’s standards on safety

Protection for children during participation in legal process

Child advocate (e.g. lawyer, counsellor, social worker or elder)

Appropriate and accessible services for children

Appropriate and accessible services for parents

Parents committed to staying in geographical proximity to facilitate access
Parental flexibility so that children’s needs and activities come first
Legislation that promotes and facilitates mediation rather than the court
system for settling disputes about custody and access

* Identifies factors highlighted in the consultation document and agreed with by some participants.
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ROLES AND RESPONSIBILITIES OF PARENTS

This topic looks at how best to define parental responsibilities after a separation or
divorce to ensure that the best interests of children are considered.

When parents separate or divorce, they must work out how they will continue to
carry out their parenting roles and responsibilities. Most separating and divorcing
couples are able to agree and work out their own parenting arrangements. Others
find it difficult to agree on such issues as where the children will live, and who will
be responsible for their day-to-day needs, schooling, religious education and sports
activities. It is even harder for parents to make decisions about their children when
there is mental illness, substance abuse or violence between the parents or directed
at the children.

The following questions addressed the topic of roles and responsibilities:
e What factors enable good parenting after separation or divorce?;

e How aware are you of existing services in your community? How could these
services be improved?; and

e Would using terms other than custody and access make a difference in the way
parenting arrangements are determined after separation or divorce?

Respondents also considered the following five options for changing the
terminology used in legislation relating to separation and divorce:

e keeping the current legislative terminologys;
e clarifying the current legislative terminology by defining custody broadly;

e clarifying the current legislative terminology by defining custody narrowly and
introducing the new term and concept of parental responsibility;

¢ replacing the current legislative terminology with the new term and concept of
parental responsibility; and

e replacing the current legislative terminology with the new term and concept of
shared parenting.

Factors Enabling Good Parenting After Separation or Divorce

To identify factors enabling good parenting after separation, some people began by
defining good parenting. They felt that children’s needs would remain much the
same after a separation or divorce—therefore, parents’ responsibility to fulfil those
needs would remain unchanged. These respondents acknowledged, however, that
some parents would be taking on different roles (in some cases, roles that are new
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to them; in other cases, having more responsibility) in fulfilling those needs, and
that they would need to develop new skills.

Some women’s groups said that a thorough gender analysis of parenting issues is
required to ensure that family laws are congruent with Canada’s national and
international commitments to gender-based policies and laws, and that the results
of that analysis would be a basis for good post-divorce parenting.

Some advocates for non-custodial parents said that implementing the
recommendations of the Special Joint Committee on Child Custody and Access
would enable good post-divorce parenting.

Many factors that enable good parenting after separation were identified. They
relate to three areas:

¢ the parents themselves;

e legislative support; and

e other support available to parents.

Respondents raised many points relating to the parents’ role in meeting their
children’s needs, and what those needs would be during separation and divorce.

These points are addressed starting on page 7.

A table summarizing all of the factors can be found at the end of this chapter
(page 37).

The Parents

With regard to the parents themselves, respondents identified many factors that
would enable good parenting after divorce:

e communication;

e cooperation;

e maturity;

o flexibility;

e willingness to keep the peace;

e ability to come to an agreement (either through mediation or through the court
system) about roles and responsibilities;

e willingness to respect the agreement;
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¢ ability to separate personal issues (dealing with former and current relationships)
from issues that touch on their children’s well-being;

e ability to take responsibility for mistakes and willingness to try again;

e acknowledgment of the existence of cultural differences in child-rearing
practices;

¢ validation of the parenting abilities of men, as well as of women with disabilities
and gays and lesbian women;

e acknowledgment that a parent is not replaceable by a new partner or extended
family;

e consideration of the specific needs of Aboriginal Canadians (a more in-depth
look at the concerns of Aboriginal Canadians is provided in Appendix B); and

e acceptance of children having access to both parents.

Legislative Support

Some people said that a legal system that recognized both parents as equally
capable and needed by the children would support good parenting. Others said that
the law must take into account women'’s social and economic disadvantage, and
argued that the image of the father as an ideal nurturing parent is often inaccurate.

Other points made with regard to the law were the following:

e The law must be flexible enough to recognize that some parents are not
interested in parenting, and that forcing them to be involved in their children’s
lives would be detrimental to the children;

e The legislation must specify the need for a parenting plan that explicitly sets out
each parent’s roles and responsibilities. This would help parents agree and
understand their responsibilities;

e Child support should begin as soon as possible and the parent receiving support
should be open about how he or she uses child support funds (a more in-depth
discussion on child support can be found starting on page 72); and

¢ Both parents should have and be made to promote adequate access to the
children (a more in-depth discussion on access can be found on page 66).

Other Support Available to Parents

Some respondents said that good parenting implies that parents must seek out
external support for themselves (and for their children) during separation and
divorce. Respondents’ suggestions about the types of services that would be helpful
are discussed below.
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Awareness of and Improvements to Services

People were aware to varying degrees of the services available in their community.
Most felt that those services are not well publicized, nor do they adequately meet
the needs of parents during separation or divorce.

However, the opposing view was also expressed. Some people said that, as people
enter freely into marriages, they are solely responsible for their own well-being
after the marriage dissolves. Others said that if shared custody were the norm and
deterrents were put in place against false accusations of abuse, existing services
such as legal aid, counselling, access centres, child advocates and alternative
dispute resolution would be unnecessary.

People calling for more services listed three as the most necessary: educational
services, support services for parents and children, and legal services. Respondents
also identified issues relating to service provision and the characteristics of “ideal”
services.

Education

Respondents said that educational services were needed for parents, lawyers, judges
and police officers. Suggestions for the types of education that should be provided
included the following:

e courses on parenting skills and, in particular, post-divorce parenting skills, such
as understanding the impact of divorce on children and recognizing and
promoting children’s best interests (the program Positive Parenting From Two
Homes from Prince Edward Island was given as an example);

e courses on communication skills;
e cducation for parents in family law (federal, provincial and territorial);

e education for high-school-age children on parental roles and responsibilities (as
a preventative measure); and

¢ information and training about the division of parental roles and responsibilities
(some people said that these should be made mandatory).

Several respondents suggested that a national clearinghouse for information on
parent education should develop guidelines on content and best practices and
undertake consistent national evaluation of existing programs. Others
recommended mandatory education for parents before they are permitted to begin
court proceedings, pointing to Alberta’s successful Parenting After Separation
program as an example.
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Support Services
The suggestions for support services that should be provided to parents included
the following:

e counselling;

e alternative dispute resolution mechanisms such as mediation (including using
elders as mediators for Aboriginal families);

e the video For the Sake of the Children, originally developed in Manitoba, which
respondents in Prince Edward Island found to be particularly useful;

e a mentor for parents and children: someone who has been through a “successful”
divorce (one that involved little conflict);

e a parenting coordinator who would help parents allocate and fulfil their parental
responsibilities, as well as manage any changes to these responsibilities that
might become necessary over time;

e more centres for supervised access and exchange of custody, the mandate for
which should be broadened so they can also be a “window” into other
community-based and legal services;

e centres for multidisciplinary assessment of high conflict situations;

e help for parents with court orders to work out issues as they arise and ensure that
the orders are followed (the California Special Masters program was cited as a
possible model for such a service);

e traditional knowledge and practices as a meaningful alternative to the court
system for Native Canadians; and

e clders, traditional healers and medicine people as alternatives to psychologists,
social workers and other professionals who address the breakdown of Native

families.

Respondents also emphasized that parents must develop informal support networks
of friends and family.

Legal Services

With regard to legal services, people highlighted the need for the following:

e access to legal aid for family law cases (in most provinces and territories, legal
aid is primarily for criminal law cases);

¢ more funding for legal aid so that it can be more widely available;
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e cost-effective alternatives to legal aid (such as paralegals);
e cxpansion of unified family court programs; and

e continuity in the court process and, in particular, in the presiding judge (to
ensure consistency and familiarity with the case).

Other respondents advocated handling separation issues and parenting issues in two
distinct agreements. This would allow parenting issues to be settled rapidly (which
would stabilize the situation as quickly as possible for the children involved),
without getting mired in the specifics of the separation agreement. Respondents
said that this would address the fact that separation agreements are often
complicated and negotiations about them prolonged due to financial issues,
particularly when small family businesses are involved.

Service Characteristics

Respondents stressed that services should be timely and focus on early intervention
to prevent high conflict. However, they also felt that follow-up programs are
necessary to review the post-separation parenting situation and resolve conflicts as
they arise. Services should be available equally to women, men, children and
members of the extended family. Some people added that gay- and lesbian-friendly
services should also be available.

Respondents said that services should be culturally sensitive (to the needs of First
Nations people, among others), available in the appropriate languages for the
province or territory and clientele, and available in both urban and rural
communities (the section below on services in rural, remote and northern arcas
addresses the needs of non-urban Canadians in more depth).

The following were other suggestions about the characteristics of services:
e Sign language interpretation and documents in Braille should be available;

e Services should be available at low or no cost because of single parents’ reduced
disposable income;

¢ An allowance for child care and transportation costs should be provided to
improve accessibility;

e Services should be designed specifically for families with violence, since
services that are appropriate for non-violent families are inappropriate, or even

dangerous, in situations of violence; and

e Parents who are in conflict should be able to attend separate sessions, rather than
be forced to participate in the same group.
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Services in Rural, Remote and Northern Areas

Respondents in rural and remote areas and the North pointed out that there are
many issues particular to the needs of non-urban Canadians. They had specific
concerns, including the following:

¢ the distance they have to travel to access services;

e their cultural and language needs, which may be different than those of people in
larger cities;

e the drawbacks of group work in small communities and the need to maintain
privacy;

o the general lack of police services (for enforcing orders, for example); and

e the difficulty that circuit courts have in gathering adequate information before
ruling on family law cases (because the court is in a community for such a short
time).

Respondents said that accessible legal advice, timely information, information in
appropriate languages, and affordable services are needed in rural and remote areas.
Respondents also felt that making referral and support systems more accessible
would improve things.

Specific suggestions for addressing service needs in northern communities included
the following:

¢ broadening the mandate of the existing Nunavut maintenance enforcement office
to include all family law issues;

e developing a core group of community mediators to support separating and
divorcing parents (some respondents said that the existing justice committees
might be a source of mediators; others said that this would be inappropriate
because the committee members are overburdened, not properly trained and are
primarily older men who often do not fully understand the effect of separation
and divorce on women);

¢ increasing the number of lawyers specializing in family law in remote regions of
Canada; and

¢ increasing the number of trained Inuit social workers in Nunavut.

Delivering Services

Alternative methods for delivering services should be developed, particularly for
educating parents. Suggestions included using the Internet, electronic kiosks, and
existing community, medical and access centres to distribute information. There is
also a need to improve the coordination and promotion of services, and the
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coordination among levels of government. The Child and Youth Network in Cape
Breton was cited as an example of a successful service coordination project.

Some people suggested a “wraparound approach” to service delivery that would
include enhancing a family’s strengths, identifying areas for improvement and
building on the family’s needs. Family members would have access to community
services through a single “window,” and could decide from which agencies they
would receive the necessary services.

However, respondents also recognized that funding constrains the delivery of
existing and new services. Due in part to a lack of funding, many existing services
rely too heavily on volunteers.

Using Terms Other Than Custody and Access

Respondents raised a number of points both in favour of and against using terms
other than custody and access to describe parenting arrangements after separation
and divorce.

Points in Favour of Change

Some respondents said that the current terminology contributes to conflict between
parents and to the breakdown of access agreements. Other respondents supported
changing the terminology because they felt it would do the following:

¢ be easier for ordinary people to understand and, therefore, less intimidating;
o reflect the concept of co-parenting, which is not currently the case;
¢ reflect the principle of the “best interests of the child”;

e remove the implication that children are goods to be allotted to one parent or the
other;

e emphasize the parents’ roles in meeting their children’s needs and doing what is
right for the children, rather than addressing the parents’ rights;

¢ have a strong impact on how courts and legal professionals approach family law
issues in the future; and

¢ avoid giving the impression that there is a winner and a loser.

Points Against Change

Those who were against changing the existing terminology said that doing so
would be a pointless exercise unless the underlying philosophy was also changed.
They felt that changing the terminology would have no practical effect for people
who are divorcing. Furthermore, they felt that Canadians recognize and clearly
understand the terms custody and access. Respondents also emphasized that these
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terms need not have negative implications if parents were to suitably define them
and establish a parenting plan and solve problems together.

Other points against changing the current terminology were as follows:

It is effective for the vast majority of reasonable parents. Those parents who are
unreasonable will continue to be in conflict regardless of the terminology in the
law;

A key cause of conflict is child support; therefore, this issue should be addressed
directly;

Changing existing terminology would undermine the current body of case law,
which increasingly takes violence and abuse into account; and

Changing the existing terminology would not effectively address parent-child
relationship problems, because the law cannot compel a meaningful relationship
between parents and children.

Criteria for New Terminology

Some respondents proposed criteria to guide the selection of any new terminology:

e The legislation should focus on meeting the needs of children. Some

respondents suggested using a “safety template” to ensure that the children’s
emotional, physical and financial safety is paramount. Others pointed out that if
the legislation is to mention the best interests of children, it should also mention
factors that are not in children’s best interests. In addition, all orders should be
based on a careful examination of the family situation and parents’ behaviour.
Some respondents highlighted the importance of explicitly addressing violent
situations in light of children’s best interests, and suggested that recognizing the
mother’s role as primary caregiver ensures children’s best interests are met by
allowing for continuity in care and bonding. Others suggested that key issues
such as violence, culture and language could be addressed in a preamble to the
Divorce Act.

The legislation should not presume that one form of parenting is ideal. Rather,
the legislation should acknowledge the unique situation of each family by, for
example, allowing effective responses to the needs of families experiencing
violence or with one parent who is uninterested or uninvolved. The legislation
should also allow for interim agreements while the parents develop long-term
plans, and for the evolution of agreements over time as the children mature and
their needs change. Some respondents suggested that agreements should include
a specific review date to allow agreements to evolve; this review should include
a third-party interview with the children.
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e The terminology used in the legislation should be clearly defined. Some
respondents suggested that it should also acknowledge that both parents are in
theory equally capable of parenting their children, and it should allow the
parents to clearly allocate parenting roles and responsibilities between them. The
new terminology should clearly separate parental roles from the concept of
physical custody. Any changes should improve on the status quo, rather than be
change for the sake of change, and should be based on the popular
understanding of the words rather than on fad terms or ones from other
countries, which may not necessarily mean the same thing in Canada. Some
respondents said that the legislation should strongly encourage parents to use
alternative dispute resolution mechanisms when developing agreements and go
to court only as a last resort.

e Respondents pointed out that changing the Divorce Act would affect other
federal, provincial and territorial laws. They also noted that all public and
private entities (such as insurance companies, schools and health care providers)
should have to recognize and abide by these terms, once they and their
implications for custody allocation are determined. The new legislation should
be accompanied by a prompt and affordable method for enforcing agreements.
Education and tools (such as lists, models and sample agreements) for children,
parents and legal professionals would also be necessary to ensure successful
implementation.

e Some respondents said the new legislation should address the effects of
immigration status on divorce proceedings, explaining that some immigrant
women accept less than ideal custody arrangements because they are afraid to be
involved in the justice system and afraid of deportation.

In addition to these points, some respondents suggested that before changing the
terminology further research be done on the parenting initiatives in Minnesota,
Australia and New Zealand that take gender into account.

Other respondents argued that the only change necessary was to implement the
48 recommendations of the Special Joint Committee on Child Custody and Access.

Family Law in Northern and Aboriginal Communities

Respondents from northern and Aboriginal communities raised several concerns
about the application of family law in their communities and the implications this
has for both parents and children. In general, respondents said that southern law,
regardless of terminology, is not appropriate for the culture and realities of northern
life. For example, none of the proposed changes to the Divorce Act recognize
traditional Aboriginal methods of caring for children after separation or divorce,
such as adoption by grandparents.
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Respondents made the following specific points:

e The concept of “best interests of the child” is inherently southern and therefore
difficult to translate into northern Aboriginal languages;

e Using “custody and access” to set parameters on the relationship between
parents and children is not congruent with Aboriginal culture;

e A large percentage of relationships in the North are common-law; therefore, any
laws on the break-up of families and the future of the children involved must
address these types of relationships;

e Power imbalances often occur when a relationship ends (especially crosscultural
relationships); when one parent is Native and the other is not, the non-Native
parent is generally more familiar with the legal system and, therefore, willing to
use it rather than traditional methods;

e (Canadian law assumes children to be property, which is contrary to the way in
which Aboriginal people view children; and

e Many Aboriginal people in the North associate the court system solely with
criminal justice matters and would not turn to it to resolve social or family law
issues.

Finally, respondents from northern communities pointed out that, for them, a far
greater concern than terminology is being subject to southern law without having
the resources to implement it effectively.

Options for Legislative Terminology

Many arguments were made in support of the various options, both during the in-

person workshops and in written submissions. The advantages and disadvantages of

each option are discussed below, followed by alternatives for wording. A summary
of the predominant themes related to terminology is presented on page 36.

Option 1
Keep the current legislative terminology.

Those in favour of keeping the current legislative terminology echoed the points
made in the previous section (“Using Terms Other Than Custody and Access™), and
provided the following reasons for their position:

e The current terminology is clear and well understood throughout society and the
legal system;
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Changing the terminology would require courts to spend time and resources
defining the meaning of the new terms, and might have far-reaching
implications for the allocation of child support (which is based on the custody
arrangement);

The existing terminology is helpful in situations of family violence or when one
parent is uninterested in parenting, because it allows for sole custody;

The existing terminology is flexible and can be adapted to various situations;

The current terminology is easily translated into Inuktitut, whereas other
suggested terminology is not;

Decisionmaking power should remain with the primary caregiver (i.e. the person
with whom the child lives) because joint decisionmaking power when one parent
is the primary caregiver (for example, as proposed in option 3) is usually
unworkable;

It is necessary to retain the word custody because it is used in the Hague
Convention on the Civil Aspects of International Child Abduction, an important
tool for parents when the other parent takes the children from the country
without permission; and

Some respondents feel that the situation could best be improved by explaining
what the existing words mean, rather than by introducing new words.

Those who did not want to retain the current legislative terminology also reiterated
points related to the best interests of children, as well as arguing the following:

The words custody and access have negative connotations of ownership and
winning and losing, limit the contributions of non-custodial parents, and are
based on an adversarial premise;

The French equivalent of access, droit de visite, implies that the non-custodial
parent is merely a visitor in his or her children’s lives;

These terms have different definitions in different family law situations (which
is confusing), and presume that parents will not be equal participants in raising

their children after a divorce;

The terms are inflexible and interfere with parents trying to address their unique
situations;

Keeping the existing terminology would not foster the desired change in
attitude—that is, focusing on the best interests of children; and
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e Some criticize the existing terminology on the grounds that it does not reflect the
idea that both parents have parental responsibilities.

Some organizations emphasized the following:

e Options 1 through 4 are unacceptable because they do not address the anti-male
bias of current legislation and generally place men at a disadvantage with
respect to playing a meaningful role in the lives of their children; and

¢ Sole custody should never be an option, as it becomes a weapon for one parent
to use against the other and is not in keeping with the recommendations of the
Special Joint Committee on Child Custody and Access (for this reason, these
organizations did not favour options 1, 2 or 3).

Some women’s organizations also expressed reservations about options 1 and 2
because these did not sufficiently address violence, gender and primary caregiver
considerations.

Option 2
Clarify the current legislative terminology: define custody broadly.

Those in favour of clarifying the current legislative terminology and defining
custody more broadly felt that this could result in a definition of custody that is
acceptable to all stakeholders. They also felt that a broader definition would allow
more flexible responses to unique family situations. Respondents emphasized that
the new definition of custody should include parental roles and responsibilities. In
addition, some respondents said that parents should then be allowed to submit a list
of roles and responsibilities they would be willing to assume.

During the discussion, people in favour of option 2 reiterated many of the points
made in favour of option 1 (keeping the current terminology).

Those against broadening the definition of custody said that this option did not
address their concerns about the negative implications of the term (such as
ownership, and winning and losing) or the need for new attitudes about parenting
after divorce focused on the best interests of the children. These respondents said
that a broader definition would be more ambiguous than the existing terminology
and would continue to promote an adversarial relationship between parents.

In their rejection of option 2, these respondents reiterated many of the points made
against option 1.

Option 3

Clarify the current legislative terminology: define custody narrowly and introduce
the new term and concept of parental responsibility.

Those in favour of this option raised many positive points about the term parental

responsibility:

29



REPORT ON FEDERAL-PROVINCIAL-TERRITORIAL CONSULTATIONS

e [t is neutral (it does not imply or assume a 50-50 distribution of parenting
responsibilities);

e [t empowers both parents and accommodates different parenting styles and
interests;

e [t is flexible and can be applied to many situations;
e Jtisa less emotionally laden term than those proposed in other options;
o [t effectively describes the reality of parenting after divorce;

e [t gives form to the involvement of both parents, which is vital in the minds of
those who agree that co-parenting must be at the heart of the chosen approach;

e [t could be easily understood and defined by parents; and
e [t promotes the best interests of children.

Those in favour of option 3 said that the term parental responsibility encourages
parents to resolve their own division of responsibilities through recourse to
mediation, parenting plans and ongoing communication. However, these
respondents stressed that ongoing communication between the parents is not
required when this is unproductive, and recourse through the courts is still an
option when allocating parenting responsibilities. Respondents also said that,
because the term focuses on parents’ responsibilities rather than rights, it promotes
the best interests of children. Also, the term does not force children to choose one
parent over the other as primary caregiver and reduces the chance of parental
alienation, all of which is in children’s best interests. They further believe that
option 3, more than the others, can provide a tailor-made solution, leaving the
courts free to allocate parenting responsibilities in detail when this becomes
necessary.

Some respondents favoured something midway between options 3 and 4, wanting a
solution that retains the decisionmaking power of both parents while stressing the
need for the court order to specify in detail how parental responsibilities are to be
exercised, whatever decision is made regarding the residence of the child.

Those in favour of option 3 supported a narrow definition of custody because it
limits the meaning solely to the physical residence of the children, while explicitly
recognizing that both parents have other roles and responsibilities to fulfil with
respect to their children.

Those against option 3 raised several issues with the term parental responsibility:

e The term is vague; therefore, it might cause greater conflict and litigation,
putting additional pressure on the court system;
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e The concept of allocating parental responsibilities to meet the best interests of
the children is based on the parents agreeing on those best interests, which is not
always the case;

e Sharing parental responsibilities might result in a lack of long-term planning
about the children’s needs (because parents may limit their thinking to the time
when the children are with them);

e The concept probably would not work well in long-distance situations because it
would be difficult for the children to move regularly between remote locations;

¢ It may prove impossible to assign responsibilities exclusively to one parent or
the other, which might cause confusion and conflict;

¢ Children need to have one primary caregiver to have stability in their lives. This
option may preclude this (others felt that the need for one primary caregiver
would be addressed by retaining the word custody and defining it narrowly to
mean only the children’s place of residence); and

e The term has been used in Australia and the United Kingdom and has not
created the desired win-win situation for both parents. Rather, mothers have
continued to provide the bulk of primary care, conflict between parents has
increased (a development some attribute to the change in the way the law is
worded), and non-residential parents have used parental responsibility as a
weapon against primary care parents.

Those against option 3 also said that, by retaining the word custody, the option
perpetuates the problems related to that term discussed under option 1.

Some women’s organizations said that the wording of options 3 and 4 was too
vague and would lead to increased litigation, greater conflict between parents and
possibly violence. Furthermore, they said that option 3 would allow an abusive or
violent parent to lobby for more control over the children and would limit the
decisionmaking power of the parent with whom the children primarily live.

Option 4
Replace the current legislative terminology: introduce the new term and concept of
parental responsibility.

Those in favour of this option reiterated the positive aspects of the term advanced
in connection with option 3. In addition, some people said that option 4 was
preferable to option 3 because it removes all reference to and emphasis on custody.
Other supporters of this option place more importance on specifying in every case
exactly how parental responsibility is to be exercised, and see this as an incentive to
the parties to reflect on the practical implications of the parental reorganization. It
would also do more than the other options to recognize the fact that in most cases,
the division of parental responsibilities is something other than 50-50.
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Other arguments in favour of option 4 were that similar terminology is used with
success in the Quebec Civil Code. In response to concerns about the use of the
word custody in international agreements, it was suggested that the legislation
include a mandatory requirement for orders to state which parent has custody for
the purposes of the Hague Convention the Civil Aspects of International Child
Abduction.

Those against option 4 reiterated their concerns about the term parental
responsibility, as outlined under option 3. Some people were also concerned about
the following:

e Option 4 might result in children being automatically placed with the mother,
because custody is subsumed under the many other parental responsibilities to
be discussed and allocated; and

e The complex agreements that would result from option 4 would cause
difficulties for other individuals who have to read and understand them (for
example, teachers, health care professionals and police officers).

Some respondents said that the individual responsibilities making up parental
responsibility should be detailed in the law so they can be clearly allocated between
parents. These responsibilities would include, among others, housing, adequate
nutrition, schooling, homework, medical care, sports, religious activities,
extracurricular activities, emotional support, financial security and spending money
(allowance). Others said that a list could never address all of the parents’
responsibilities and would, in any case, extend to several pages. Given that, they
favoured defining parental responsibility generally, and letting parents and judges
specify the responsibilities they felt were most relevant to the situation. Still others
said that the degree to which responsibilities are specified should be tied to the
degree of conflict between the parents, with high conflict cases having individual
responsibilities set out most clearly.

Option 5
Replace the current legislative terminology: introduce the new term and concept of
shared parenting.

Those in favour of replacing the current terminology with the term shared
parenting (in which the sharing includes the usual residence of the child) said that
this term implies that both parents are expected to meet parenting responsibilities
and, therefore, removes the “win-lose” aspect of some of the other options.

Some people said that the term shared parenting presumes equal responsibility for
parenting which they felt gives both parents ownership of the process and allows
them to create with little conflict an arrangement for exercising their parenting
responsibilities and planning for the future.
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Other people did not feel that shared parenting presumes equal responsibility for

parenting and that this was positive because it allows for flexibility when dealing
with exceptional circumstances while still presuming that, in most circumstances,
one parent will not have total control over the children.

Others said that it was a drawback that equal responsibility could not be presumed.
These people wanted to include the word equal (as in equal shared parenting or
shared and equal parenting) to emphasize that parenting responsibilities,
decisionmaking and residence are to be shared 50-50. Several arguments were
presented along these lines, including the following:

e A 50-50 split of parenting responsibilities would lower divorce rates and reduce
children’s vulnerability, which was felt to be higher in single-mother
households, in particular when the mother begins a new relationship; and

¢ In today’s society both women and men work and have similar earning power.
However, children between birth and age four should not have to reside with
both parents equally and should stay with their mothers.

Those in favour of option 5 also made the following points:

e The current rejection of fathers should lead to the introduction of the shared
custody presumption inherent in option 5 as a measure of “affirmative
discrimination” in their favour;

e This option would support the child’s continued interaction with his or her
extended family, including both parents (in fact, some felt there was a need to
extend option 5 by entrenching the rights of grandparents, as recommended by
the Special Joint Committee on Child Custody and Access);

o Shared parenting could serve as a starting point for mediation; and

e Option 5 recognizes the equality of parents after separation and is therefore in
keeping with domestic and international human rights agreements.

Some people pointed out that, if option 5 were adopted, it would affect the
determination of child support payments. These respondents felt that, should
shared parenting become the norm, the 40-percent rule for determining child
support should no longer be used. They advocated moving to a more holistic
approach to child support, based on an evaluation of the financial needs of both
parents and the children.

Those opposed to replacing the current terminology with the term shared parenting
expressed the following opinions:

e The term does not reflect the best interests of children because it focuses on the
parents, rather than the parents’ responsibilities for children;
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o This option is unrealistic as it assumes a preferred parenting situation that is not
always realistic or desirable (respondents noted that a shared parenting
arrangement does not exist in most intact households);

e [t is not beneficial and, in some cases, not possible to share all aspects of
parenting;

e To share parenting equally requires extensive interaction between the two
parents, which may not always be possible or desirable;

e The term does not acknowledge situations in which the grandparents are the
children’s primary caregivers;

e The term does not acknowledge situations in which neither parent is fit or
willing to care for the children; and

e The term is unclear and, therefore, may make divorce more litigious and time-
consuming, which would place low-income people, who cannot afford a lengthy
court process, at a disadvantage.

Some respondents also said that, because this option seems to presume a 50-50 split
of parenting responsibilities and, therefore, of time with the children, it might harm
child support arrangements (which are currently based on the proportion of time
children spend with one parent or the other).

Some women’s groups were particularly concerned about the effects of option 5 in
a situation involving family violence, and raised the following points in that regard:

o If shared parenting (presumed to mean a 50-50 split of parenting
responsibilities) is the default situation, it would place the onus on one parent to
prove that this is not in the best interests of the children (for example, in violent
situations or when the other parent is uninterested or uninvolved);

e The option does not include a mechanism through which parents could raise
concerns in court about the unsuitability of one parent to carry out parenting
responsibilities; and

e If one parent were to raise concerns about the suitability of the other, that parent
would risk being labelled “unfriendly” according to subsection 16(10) of the
Divorce Act, which can negatively affect access and his or her opportunities to
contribute to further decisionmaking.
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Alternative Wording

Respondents proposed a number of alternatives, including the following, which
they felt were superior to the options offered in the consultation document:

e Replace shared parenting with co-parenting, which does not imply a 50-50 split
of parenting responsibilities;

e Replace access with parenting time, which has fewer negative connotations;

e Split custody into two parts: custody and additional custody or guardianship.
The term access would then only be used when one parent is deemed unfit to
have custody, in situations of family violence, for example;

e Consider the phrase parenting plan or parenting arrangement, which
incorporates the concepts of custody and access as well as parental
responsibility, and have the added benefit of being forward-looking;

e Consider the phrase responsibility for the child, which focuses clearly on the
interests of the children and removes parents from the discussion altogether; and

e Consider one of the following: scheme for shared parenting responsibilities;
time with one’s child; time shared with one’s child; sharing of time and tasks;
parents to share their parenting responsibilities as follows; and so on.

Some respondents from Manitoba reported that the law there uses the phrase care
and control, which implies both physical and emotional responsibilities toward
children. Physical responsibility may be shared, but emotional responsibility is
always equal. Some respondents said that this could be considered for use in the
Divorce Act; however, others said that it could lead to rivalry between parents, both
of whom want the greater degree of control.

Other respondents supported an entirely new option: a consensual approach to
custody and access decisionmaking. This option reflects their belief that the current
court system is not an appropriate venue for resolving family disputes and that
there is a need for a kinder approach to custody and access issues. A consensual
approach would include the following:

e collaborative law practices, including roundtable conferences with families at
which lawyers could provide advice based on their experience;

e professionals to help parents through crises with education and support;

¢ a holistic approach to custody and access, involving many types of professional
assistance; and

¢ a focus on non-adversarial thinking when dealing with children and parents.
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Summary of Predominant Themes on Terminology

Three themes arose during the consultations with regard to legislative terminology
addressing the roles and responsibilities of parents.

The first theme was generally advanced by women’s organizations, who expressed
two primary concerns: the safety of women and children in situations of family
violence and recognition in society of the woman’s role as primary caregiver. Their
concern about violence led these groups to support options for terminology that
allow sole custody (that is, do not presume a 50-50 split of parenting
responsibilities), which they said is necessary in situations of violence to protect the
parent and children from the abuser. These groups’ concern about recognizing
women’s role as primary caregiver led them to support options that give
decisionmaking power to the primary caregiver. This is because, according to them,
control over decisionmaking should be tied to the level of parenting effort made
(i.e. to the level of responsibility parents are willing or made to assume).

The second theme was generally advanced by men’s organizations, whose primary
concern was that men be acknowledged as equally capable parents. This concern
led them to support options that presume a 50-50 split of parenting responsibilities.
In fact, in some cases they argued that the options presented in the consultation
document did not go far enough to make explicit the equal sharing of parenting
responsibilities. In response to concerns raised about violence, men’s organizations
advanced the belief that many allegations of violence are false and, therefore,
should not unduly influence the choice of new terminology.

The third theme was advanced by some lawyers, professionals involved in family
law matters and some parents whose primary concern was that the current
terminology encourages conflict and the breakdown of access agreements. They
said that this has a particularly strong impact on the well-being of children and
generally felt that a change in terminology may engender a change in philosophy
and practice. This leads them to support options that include the term parental
responsibility but not custody and access, producing a better outcome for children.
In contrast, other lawyers were primarily concerned with preserving the clarity of
the existing terminology and the integrity of existing case law. They were therefore
opposed to moving away from current terminology.
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Table 2: Factors Enabling Good Parenting After Separation or Divorce

Factors

Parents’ relationship

Communication

Cooperation

Maturity

Flexibility

Willingness to keep the peace

Coming to an agreement on the distribution of roles and
responsibilities

Respecting agreements

Separating personal issues from issues affecting the children’s
well-being

Listening to the children

Providing opportunities for the children to speak with
professionals

Promoting strong relationships between the children and
extended family and friends

Being a good role model for the children by taking
responsibility and trying to rectify mistakes

Gender analysis of parenting issues

Acknowledging cultural differences in child-rearing practices
Validating parenting abilities of women with disabilities
Validating parenting abilities of gays and lesbians
Acknowledging that mothers cannot be replaced by fathers’
extended family or new partner

Promoting children’s access to both parents

Legislative support

Recognizing both parents as equally capable

Recognizing that children need both parents

Taking into account women’s social and economic
disadvantages

Recognizing that the image of the father as an ideal nurturing
parent is often inaccurate

Providing flexibility to respond to situations of violence or of
disinterest on the part of a parent

Specifying the need for a parenting plan

Clearly defining terminology

Acknowledging pressing financial issues involved

Support services

Education for parents

Education for lawyers, judges and police officers

Counselling

Alternative dispute resolution services

Informal support from friends, family and new partners, among
others
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FAMILY VIOLENCE

The presence of family violence can make the issues and choices that separating or
divorcing parents face even more complex. The impact on the well-being of
children who are direct or indirect victims of family violence is likely to be more
severe and more long-term than in situations of separation or divorce in which
violence is not present.

Canadians were asked to provide their views on what impact the presence of past or
current family violence should have on determining the roles and responsibilities of
parents at the time of separation or divorce. Options within the legal system to
respond to situations of family violence may include specialized assistance or
services provided to families and the victims of family violence, as well as special
consideration of issues of family violence in family laws and the Divorce Act.

The views voiced on this topic reflected Canadians’ strong concern for ensuring the
safety of children in situations of family violence. It seems that most Canadians
who took part in the consultations feel that situations of family violence need to be
dealt with differently than other situations of separation or divorce. Many similar or
complementary suggestions for improving the legislation and services were offered
by respondents from the various provinces and territories and representing various
interests. However, a number of diverging—and at times opposing—views became
apparent concerning the basic foundation and set of values upon which such
protection should be based.

Four key questions were asked to solicit views on what effect family violence
should have on determining custody and access upon divorce or separation:

e What are the issues facing children in situations of family violence?;

e How well does the family law system promote the safety of children and others
in situations involving family violence?;

e What messages would you like to see reflected in the terminology and
legislation with respect to family violence?; and

e How could services in your community be improved?

A number of comments were also made with regard to the enforcement of
restraining orders. These have not been addressed in the current report as they do
not fall within the scope of the family law system.
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Issues Facing Children

Issues facing children in situations of family violence were discussed in terms of
the nature of the physical and emotional harm inflicted on children and the
immediate and long-term effects. There seemed to be general agreement among
respondents on this question.

Physical and Emotional Harm

All respondents felt that children facing situations of family violence are commonly
at significant risk of losing their physical and emotional safety and security. The
loss of physical safety may include a general neglect of the children and their basic
physical needs (for example, hygiene and sleep) or direct physical abuse.
Emotional and psychological harm may be inflicted in a range of ways. Some
people pointed out that children are often “silent victims.” While children may not
show signs of physical abuse, they quickly perceive the tension and conflict
between their parents, and may not know how to cope with the conflict. Many
times, children in situations of family violence feel isolated and blame themselves
for the situation. They may lose their ability to trust and often live in fear of the
next crisis erupting or of losing one or both of their parents. Such emotions may be
intensified by situations in which children are forced to choose between parents.
Children’s inability to predict behaviour in those they love and their immediate
environment adds to their feeling of loss of security and lack of sense of belonging.

Impacts on Children

Depending on the nature of the violent situation, exposure to family violence may
affect children both immediately and in the long term. The exposure to violence,
the sense of uncertainty and the volatility of the situation may result in a range of
psychological and behavioural problems. It may affect children’s ability to develop
cognitive and social skills, and result in poor problem-solving abilities, inability to
focus, loss of spontaneity, inability to follow rules and mood swings. Some
children react to the harm inflicted upon them by, for example, acting out their
anger, or developing eating disorders. Others, suppressing their emotions, turn
inward and dissociate. Many children in situations of family violence develop a low
sense of self-worth. Social stigma (being picked on at school or being unable to
make friends) may exacerbate such feelings. Within the family, children may be
deprived of their right and ability to engage in childhood activities because they are
worrying about and taking care of siblings or the abused parent.

The effects on children of being exposed to family violence may linger for years,
even into adolescence and adult life. Some people suggested that when children
know violence as the norm they learn violent expression and behaviour. Children
facing family violence may, later in life, become more susceptible to drug or
alcohol abuse, develop depression or commit suicide. In the long term, the presence
of family violence may also have negative effects on their career, sexual
development and beliefs.
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How Well Does the Family Law System Promote the Safety of Children and
Others?

Most respondents said that the current legislative system does not adequately meet
the needs of children in situations of family violence. However, the reasons for this
perception vary. Critiques directed at the current legislative system included the
following:

e Current family laws do not provide adequate or sufficiently immediate safety
nets for victims of family violence;

e Legal barriers exist that prevent lower income groups from accessing adequate
assistance;

e The current legislation makes it difficult to introduce evidence that brings the
court’s attention to reported and unreported violence within the family;

e The current system does not adequately recognize that both men and women in a
relationship may commit violence;

e The “friendly parent” rule (subsection 16(10) of the Divorce Act) allows abusers
to continue the abuse of a spouse by preventing them from taking action to
protect themselves and their families. When parents being abused attempt to
gain sole custody of the children with limited, supervised or no access they are
viewed as “unfriendly”;

e There appears to be a presumption in case law and the courts that joint custody
is in the best interests of the children, but in fact it is not when there is family
violence;

e In some provinces and territories, the courts disregard the problem of violence
altogether, and particularly the fact that violent situations have consequences for
the children; and

e The legal system is intimidating to Aboriginal people: fear of being labelled as
“troublemakers” or of being “revictimized” by the courts discourages victims of
abuse from reporting incidents of abuse or situations of family violence.

Some respondents took the opposite view. In their opinion, family violence is a
very infrequent problem and, therefore, should not direct the entire Divorce Act.
Rather, they said that family violence should be addressed outside the family law
system.

Some other respondents felt that the Divorce Act is an adequate legal tool to enable
the courts to deal with spousal or family violence, and in their view, it is the
situation as a whole, including the history of spousal or family relations, that must
be considered. They fear that addressing the special issue of spousal or family
violence in the Act may push other problems into the background, giving the
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impression that such violence is the overriding issue. Several participants said that
the law currently makes it possible to respond appropriately to violent situations,
but that all practitioners, including judges, must be more sensitive to this reality and
better educated about it.

Terminology and Legislation: Messages and Specific Issues

Respondents’ suggestions for the overriding message that the legislation should
reflect with regard to family violence fell into three areas: best interests of children;
clear definition of violence; and burden of proof. These broad messages provided,
to a great extent, the underlying rationale for the more specific issues that
respondents said should be dealt with in the legislation.

Best Interests of Children

A majority of respondents felt that the best interests of children should be the main
message conveyed through the Divorce Act and family law. The purpose of the
legislation should be to ensure that children have the opportunity for healthy
development, free from emotional, physical and psychological harm. It was
suggested that the best interests of children must be seen from a long-term
perspective, and consider the children’s future development. Some stressed that the
law should explicitly recognize the harm inflicted upon children who are exposed
to family violence. It must also clearly state that family violence and the neglect of
children is unacceptable. As such, many people said that family violence should
constitute a key determinant in custody and access issues. It was also expressed by
some that situations of family violence should be dealt with first before all other
types of cases.

Clear Definition of Violence

Respondents stated repeatedly that, if family violence is to play a key role in
determining issues of custody and access, a clear, consistent and detailed definition
of violence is needed. Many perspectives on the definition and meaning were
provided, as well as views on how the terminology should be incorporated into and
used through the legislation.

While many respondents said that demonstrated physical violence and the
continued threat of physical violence should definitely not be acceptable, they had
diverging views on the definitions and potential roles of other forms of violence
(such as emotional and psychological violence) in determining custody and access
arrangements.

Some respondents said that there is little relationship between the role of a spouse
and the role of a parent, so a parent who abuses his or her spouse may still be a
good parent to his or her children, or at least be able to provide adequate parenting
through access arrangements. Respondents supported a narrow definition of
violence and felt that there should be a distinction among violence, abuse and
conflict, as well as between domestic and family violence. Respondents argued that
abuse and conflict differ from violence, and some said that they are less harmful
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than physical violence and may be addressed through preventative measures (such
as education and support services).

Other respondents argued that spousal abuse should be considered when
determining a parent’s custody of and access to the children. These respondents
said that all forms of abuse or violence are an abuse of power between parents or
between parents and their children, and should, as such, be treated equally
seriously. They also said that witnessing violence constitutes a direct form of
violence. Therefore, legislation should address children who are exposed to
violence, rather than children who witness violence, as this would better reflect the
reality of family violence and the harm done to children. Some of these respondents
also suggested that, while subtle forms of violence between parents or towards
children are more difficult to define and assess than, for example, direct physical
violence, they should nonetheless be considered just as important.

There was disagreement on whether violence should be considered in the context of
past conduct. Some argued that the legislation should only consider chronic
situations of violence, in particular, a parent’s demonstrated pattern of violent
behaviour (as opposed to an isolated occurrence of violence). Others argued for
“zero tolerance” of violence with definite consequences for abusers. Other points
raised with regard to this issue include the following:

¢ Proving a history of violence is difficult because many abused women never
report incidents of abuse or seek medical attention;

e Attempting to prove violence may, in some cases, endanger women and children
more;

e The law needs to recognize the potential for re-offence and for increasingly
severe violence (including after separation); and

e Child custody and access situations may present opportunities for new forms of
abuse (for example, using court hearings and access arrangements to stalk or
harass the victim, or inflicting economic abuse), and this needs to be considered
during decisionmaking.

Suggestions for the most effective way to incorporate family violence into the
legislation included changing the Criminal Code so that it acknowledges family
violence (as a criminal offence), and including family violence in the “best
interests” test in the Divorce Act.

However, some respondents stressed the difficulty of incorporating an appropriate
definition of violence into a statute.

4
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Burden of Proof

Two opposing viewpoints are apparent on the issue of how to allocate the burden of
proof when family violence or abusive behaviour is alleged. Some people said that
when allegations of violence are made the onus should fall on the alleged
perpetrator to prove his or her innocence. Others said that the accusing spouse
should present proof of the violence inflicted.

Points raised by respondents in favour of the first perspective include the
following:

e There is already a tremendous onus on victims to provide proof of abuse and
false allegations are seldom made in the first place;

e The legislation should assume that an unsubstantiated allegation does not mean a
false allegation;

¢ In accordance with the best interests of children, all allegations should be
considered seriously; and

e A gender-based analysis of family violence is appropriate. This would explicitly
recognize that victims of abuse are more often women than men and that women
are inherently disadvantaged in terms of power and socio-economic status.

Points raised by those in favour of the second perspective include the following:

e The current legislative system is inherently biased against fathers, who are
frequently assumed to be the perpetrators of violence;

e There is an ongoing problem of false allegations of violence resulting in
innocent parents (often fathers) being denied access to their children;

e The basic principle should be that allegations need to be proven, not assumed;
e A gender-neutral approach to the legislation is appropriate; and

e There should be no legislated presumptions for resolving custody and access
issues.

Respondents provided many specific suggestions about how the current legislation
could be improved. These primarily concerned allegations of abuse, assessments of
violence and the role of the courts.
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Allegations of Violence

Most people agreed that allegations of violence need to be investigated thoroughly,
and that improvements are needed in the legal system to maintain accurate records
and information. Respondents suggested that the legal system must provide
mechanisms to adequately deal with allegations of family violence. Suggestions for
how to accomplish this reflect the division of perspective on burden of proof (as
discussed above). Some people emphasized that false allegations should be
considered a criminal offence and that strong penalties should be imposed for
allegations that are proven false. These respondents argued that the alienation of
one parent from his or her children as a result of false allegations constitutes a form
of emotional child abuse. Other people stressed that, when allegations of violence
are made, it should be possible for judges to immediately make interim
arrangements for the protection of the children until the allegations have been
proven true or false. These respondents added that, as it is often very difficult for
victims to present proof of abuse, the context in which allegations are made needs
to be considered in such investigations.

Assessments of Family Violence

Closely linked to the suggestions on addressing allegations of violence are
suggestions for improving the approach to assessments of family situations. Some
people expressed concern that, due to inadequate assessments of family situations
during separation and divorce, cases of family violence are sometimes not
identified. Suggestions made include the following:

e Screening tools need to be developed and used to assess violence in the early
stages of the legal process to determine the nature and seriousness of the
violence and the degree of risk to the children;

e These assessments would then be used to determine the level of access granted
to each parent;

¢ The unique circumstances of each situation of family violence need to be
thoroughly considered in each assessment, which makes it difficult to set out a
template for assessing violence;

e “Family profiling” should be introduced into the family law system, by which
each family situation would be classified according to the seriousness of its

situation (from “high profile” to “low profile”); and

e Issues pertaining to the victim’s situation and both parents’ ability to fulfil their
parenting roles should also be considered.
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Role of the Courts

Many respondents said that, in addition to a clear definition of violence, judges
need more guidance on how to deal with issues of family violence when making
decisions on custody and access. Many called for greater consistency in how court
decisions are made. Suggestions put forth include the following:

e Develop guidelines on children’s safety (although some people pointed out that
this needs to be approached with caution as a certain amount of judicial
discretion is necessary);

¢ In response to the general difficulty of proving abuse, develop indicators of
violence (including emotional abuse);

e To acknowledge the negative effects of violence on the spouse, children and the
wider community, allow a victim impact statement to be read in family court;

e Develop a detailed framework for considering all qualitative and quantitative
factors of family violence;

e Let a panel of judges (or experts, such as child psychologists) determine custody
and access issues;

e Consider criminal charges in the overall determination of the best interests of
children;

e (Coordinate efforts between family law and criminal law, so that information
disclosed in criminal court is transferred to family court; and

e Require judges to verify whether conjugal violence is involved.

Some people said that, when considering the best interests of children, the role of
courts should be minimized. Alternatives were suggested, including the following:

e When Native people are involved, traditional methods for dealing with family
violence should be considered before turning to the courts and elders and
traditional knowledge be recognized as an alternative to the courts; and

e Pre-trial conferences should be used to better manage conflict and possibly
avoid having to go to court.

Other Determinants of Custody and Access in Situations of Family Violence

Respondents also made the following points regarding legislative responses to

situations of family violence:

e The law should recognize that mediation is not a safe alternative when family
violence is involved with separation or divorce. Mediation should not replace
legal proceedings in cases of family violence;
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e Offenders should be required to accept treatment or counselling before access
rights are granted (others disagreed with this suggestion, suggesting instead that
counselling be voluntary); and

e As long as access is supervised, according to some respondents, children
generally benefit from maintaining contact with both parents. Others felt that
access to children should generally be denied to abusive parents.

Perspectives on the Five Legislative Options

The consultation solicited views on the five options for legislative change in the
area of family violence set out in the consultation document. As is presented below,
most of the input received concerned options 3, 4 and 5.

Option 1
Make no change to the current law.

Most respondents called for some change in the legislation and therefore did not
support option 1. However, a few people did indicate that they were in favour of
making no changes to the current law. Their reasons were as follows:

e Strong legislative and procedural processes are already in place to address
concerns of family violence. Violence is a factor that is currently carefully
considered in court through the “best interests” test;

e Highlighting family violence could lead to increased false allegations of
violence, which, in turn, could lead to inadequate consideration of other factors
of significance to the best interests of children;

¢ Government involvement in resolving issues of family violence should be
minimal; and

e [t is more important to ensure affordable services (such as counselling and
supervised access) than focus on making legislative changes.

Option 2

Include a general statement in the law that acknowledges that children who are
victims of violence or who witness violence are negatively affected, and that family
violence poses a serious safety concern for parents and children.

Many respondents favoured this option, most commonly in combination with one
or several of the other options. Some felt that this option could not stand alone, as it
fails to provide a framework to effect change.
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Those who indicated a preference for option 2 alone gave the following reasons:

e Laws against violence already exist in Canada and so repetition in the Divorce
Act would be confusing; therefore, it should be sufficient to include only a
general statement acknowledging the harm that violence inflicts on children; and

o If the laws were changed so that making false allegations of abuse was easier,
conflicts between parents would be significantly intensified, which would
eventually be harmful to children.

Option 3
Make family violence a specific factor that must be considered when looking at
children’s best interests, and when making parenting decisions.

As described in the sections “Clear Definition of Violence” and “Role of the
Courts,” above, many people said that family violence should be made an explicit
factor for determining custody and access issues. As with option 2, respondents
generally preferred option 3 in combination with one or several other options.

Some people who indicated that option 3 should be the principal legislative change,
said that violence must be considered immediately so that quick action to remedy
the situation can be taken. Respondents said that this option might address existing
frustration that spousal abuse history is not taken into account when arranging
custody and access. Respondents also said that the courts must conduct proper
assessments of the situation before determining custody and access arrangements.

Some people argued that making family violence a specific factor for judges to
weigh at their discretion would not likely result in the consistency and
predictability required to adequately respond to this issue. Others argued that
highlighting family violence in the law might lead to an increase in “parental
alienation syndrome” or false allegations of abuse.

Some respondents suggested combining options 2 and 3, stating that option 2 may
be more appropriate for responding to sporadic, isolated incidents of abuse (family
violence may be a consideration) while option 3 may be better applied in cases of
ongoing physical violence (violence must be a consideration).

Option 4
Establish a rebuttable presumption of limited parental contact and a limited
decisionmaking role for a parent who has committed family violence.

Many respondents indicated that this option should be the main legislative change.
Others preferred this option in combination with one or several of the others.

Many people were in favour of this option, stating that children’s safety should
always override parents right to parent. Several qualifying factors were suggested,
however, with regard to the appropriate implementation of this option, including
the following:
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¢ A rebuttal presumption against custody and for limited parental contact unless
the parent can prove that such a limit is not in the children’s best interests
requires strong direction about the criteria and type of evidence by which courts
can vary a custody and access order to prevent further abuse and harassment;

e The standard of proof to trigger the rebuttable presumption should be
presentation of credible evidence, as opposed to, for example, proof beyond a
reasonable doubt. This is based on the argument that victims of violence are
prone to hide or deny their abuse;

e Trained family law court judges must rule on these cases, since they are
deciding how much contact a parent might be granted. This should be dealt with
case-by-case;

e Cases of restricted access, when the non-custodial parent receives counselling or
other assistance, should be re-examined every few months; and

¢ A violent partner should not have access until there is clear evidence of a change
in behaviour.

Those who argued against option 4 generally said the following:

e The wording is too vague and, as such, will make decisions on custody and
access more complicated;

e The presumption of limited contact may encourage false allegations by parents
wanting custody of their children;

e Perpetrators should not be granted access, but be subject to a rebuttal in due
time; and

e [t is not in children’s best interests to be placed in the custody of a parent who
has abused them or the other parent (this should be included as a statutory
presumption).

Option 5

Restrict the impact of the “maximum contact” provision by moving the principle
from section 16(10) of the Divorce Act into the section that deals with the “best
interests of the child.”

Some people were in favour of this option, in particular for situations in which the
children are deemed not to be at risk. This argument is based on the assumption
that children benefit from continued contact with both parents, including the
abusive parent, as long as adequate supervision is ensured. Many people felt that,
again, a timely assessment to determine the possible effects of violence would be
required if this option were to be implemented.
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Those who argued against option 5 suggested that this change would not be
acknowledged in the courts. They also felt that this option fails to adequately
ensure the safety of children and victims of abuse.

Mechanisms for Ensuring Implementation of Legislation

Many respondents suggested that mechanisms for implementing legislative changes
need to be put in place.

Timeliness

Family violence must be dealt with expediently. One suggestion was a “fast-track”
judicial process for cases in which family violence is a concern.

Accountability

The legislation needs to ensure adequate follow-up and review processes for
decisions made on custody and access when family violence is involved.
Enforcement

Some people said that stricter enforcement mechanisms must be put in place to
ensure that decisions on custody and access made to protect victims of violence are
adhered to. Suggestions include the following:

e Establish effective enforcement mechanisms to ensure victims’ safety outside
the courts;

e Improve communication between the police and social services; and
e Apply penalties for false allegations.

Improvements to Services

Improvements to services that respond to family violence were suggested on three
levels:

e the general approach or set of values upon which service provision should be
based;

¢ the structural or organizational provision of services at large;
¢ ideas for new services and for improving particular services;

Other respondents called for consideration of other measures such as seminars on
conjugal violence or on children who have witnessed it, and for support and
mentoring services for children who have been victims of, or witnesses to, such
violence; and

Respondents stressed the importance of creating protective environments for
children.
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General Approach

Respondents expressed views on the overall values that should direct service
provision. These values, set out below, partly reflect respondents’ views on the
message legislation should communicate about family violence.

Best Interests of Children. Most respondents said that the best interests of children
should be the guiding principle for improving service provision in response to
situations of family violence. This would, among other things, mean an increased
focus on services that provide direct support for children and their needs.

Preventive. Services need to take a more preventive approach than is currently the
case, focusing on educational services and early intervention. Some people
proposed a “wrap-around process” to help promote a healthy environment for a
family. This approach would bring together family members, neighbours, relatives
and service agencies to provide support for both abusers and victims and improve
the family’s safety, social and financial well-being.

Culturally Appropriate. Services must meet the needs of the diverse cultures and
language groups in Canada, in particular in situations of family violence. The
system should also feature a more “people-friendly” approach to the legal process,
making it less intimidating to Native people.

Gender Sensitive. While most people argued for a gender-sensitive approach to
service provision, definitions of the concept varied. Some felt that the current
system is gender-biased against men, and that equality for men and women should
be sought: they thought it was much more difficult for a father to obtain effective
help than it was for a mother. Others argued for a more feminist approach to service
provision, bringing greater attention to what was described as the societal bias
against women.

Safe. Many people emphasized the importance of safety while using services, both
for children and for spousal victims of abuse.

Structural and Organizational Approach

Many of the suggestions made for improving services concerned the overall
structure and organization of service provision, rather than the quality of specific
services. The following improvements were suggested.

Community-Based Service Provision. Some felt that the local community should
play a larger role in providing services than is currently the case. Schools, extended
families and community centres were seen as having the potential to protect
children from violence and provide them with positive reinforcement.

Adequate Funding. Some respondents strongly emphasized that, without sufficient
funding and resources, legislative changes and attempts to improve service
provision will fail. It was repeatedly stated that adequate resources are imperative
to ensuring a proactive approach.
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Coordination. Some felt that better coordination among service providers,
including provincial and territorial government agencies, would make their
response to situations of family violence significantly more effective. The point
was made that mediators could also coordinate their findings with other health care
and social service agencies for use in court decisions on custody and access.

Accessibility. A number of measures could be taken to make already available and
useful services more accessible to families and individuals who would benefit from
them. Examples of such measures include the following:

e greater consideration of mobility issues for custodial and non-custodial parents,
in particular in provinces and territories where out-migration is high;

e Dbetter provision of child care and transportation services to make, for example,
parenting courses more accessible;

e better information about available services;
¢ shorter waiting lists for psychological assessments and other services; and

e decreased or no assessment fees for service (fees particularly limit victims of
violence from using services).

Specific Services and Improvements to Existing Services

Respondents listed a number of services as important parts of the response to
family violence. Respondents acknowledged that some of these services already
exist, but felt the public must be more aware of them and have easier access to
them. Others suggestions below are for new services. It was also mentioned that
faster and safer mechanisms in cases of violence or conflict, including fast-track
legal procedures should be considered.

Education and Training. More education for parents, children and teenagers about
family violence was felt to be important, particularly as a preventive approach to
service provision. Many people also suggested that those who come into contact
with families on a day-to-day basis should be educated about family violence. The
need for education of professionals in the legal system was also expressed. This
education and training should include the following:

e consideration of the central issue of abuse of power;

e comprehensive training on issues of woman abuse; this is necessary for all
service providers;

e acknowledgement that there are cases in which both parents instigate domestic
violence; and

e anti-oppression and anti-racism training.
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Counselling and Support. Counselling and support programs were considered
important services. However, there was disagreement about whether such
counselling should be mandatory or voluntary. Points made with regard to
counselling and support include these:

e There is a need for increased counselling for teenagers;

¢ Counselling for children should be mandatory, since professionals who may
come into contact with children (for example, doctors or teachers) have
insufficient knowledge of how family violence affects children;

e Programs for abusive persons should be made widely available and should be
ongoing;

e There should be support and services for abused fathers, since this support is
currently lacking; and

e First Nations families must be encouraged to participate in victims’ rights and
support programs.

Legal Aid. Some respondents stated that the adequate provision of legal aid is vital
to the response to situations of family violence. They said that legal aid should be
made available in all cases of domestic violence and contested custody and access.
Some respondents also recommended that the parameters for qualifying for legal
aid be expanded.

Mediation. Some respondents said that mediation is often not a safe dispute
resolution alternative in situations of high conflict and family violence.
Respondents attributed this to the power imbalance between the parents and to the
victim’s fear of speaking out. Other people said, however, that safe alternative
dispute resolution mechanisms are needed, in combination with parent counselling
and parent education programs.

Access Services. Supervised access centres provide a very important service to
children and parents in situations of family violence. Respondents made a number
of suggestions about access services:

e Create more places for access and exchange;

e Develop clearer agreements on pick-up and drop-off to increase the safety of
family members;

e Add therapeutic education components to supervised access programs to
improve safety;

_ 5
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e Look at “family houses” as an option; these would provide supervised access
services and serve as a point of contact for a range of other community services;
and

e Review the California legislation on supervised access and safety standards to
inform changes to Canadian legislation in this area.

Qualified Staff. Some respondents expressed concern that support service staff are
at times not adequately trained in family violence issues. It was seen as particularly
important that supervised access personnel receive relevant and sufficient education
in this regard. It was also pointed out that psychologists, when conducting
assessments, do not always abide by the same standards or rules. Similar
qualifications and standards should apply for all, and assessments should be
conducted by non-partisan professionals.

Children’s Advocate. Some people suggested that meeting the best interests of
children requires a greater emphasis on support services that ensure children’s
views and stories are listened to and seriously considered. Children need
professionals—social workers, psychologists and lawyers—to adequately support
them in situations of family violence. Some respondents said that, through the
assistance of psychological services, judges may determine the children’s
perspective and address any needs they have for counselling or treatment. Another
suggestion was made that pediatricians should be heard in cases involving younger
children. Teachers may also have a role to play as observers of changes in their
students’ behaviour.

Additional Services. In addition to existing services, respondents suggested that the
following services may be useful in addressing situations of family violence:

e addiction treatment centres;

¢ settlement conferences to facilitate decisionmaking outside the court system,;

e community-based family conflict resolution and counselling services;

¢ reintroduction centres to help children and parents after long-term separation;

e shelters and safe places for men;

¢ the importance of creating protected places for children was mentioned; and

e other participants said that specialized seminars on spousal violence and
children who witness spousal violence, and services to support and accompany

children who are victims or witnesses of violence, should be included among the
measures to consider.
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HIGH CONFLICT RELATIONSHIPS

Almost all couples experience some level of conflict during separation and divorce.
The degree of interpersonal and legal conflict varies widely and conflict levels can
change depending on the issues the parents are dealing with.

High conflict parents may have serious underlying problems, such as emotional,
mental-health or substance abuse problems. High conflict cases consume a large
amount of court time and services. The level and intensity of parental conflict is
also a very important factor in children’s adjustment after separation or divorce.
Parental conflict and lack of cooperation also have a negative effect on children’s
adjustment after separation or divorce.

It has been suggested that improvements to the family law system are required to
protect children from the negative effects of high levels of conflict between their
parents. Specific approaches that have been tried include parent education
programs, supervised access and exchange centres, and intensive court
management of high conflict cases.

Three key questions were asked regarding high conflict relationships:

¢ In your experience, how well does the family law system promote the best
interests of children in situations involving high conflict relationships?;

e What are the advantages and disadvantages of the various approaches
governments could take to promote child-centred decisionmaking in high
conflict cases?; and

e How could services be made more helpful to parents who are trying to reach
agreement on how they will care for their children after divorce?

Promoting the Best Interests of Children

Many respondents said that the current family law system does not adequately
promote the best interests of children when parents are in a high conflict
relationship. Some said that the inadequacy of the law is evident in the fact that
parents return to court over and again, drawing both financial and emotional
resources away from the children. It was also suggested that separating or divorcing
parents in high conflict situations often place their own needs above those of the
children, as when parents use children as pawns.

Other respondents said that there should be no special provision in the Divorce Act
to deal with high conflict cases. They pointed out the danger that specifying
remedies for particular circumstances (i.e. high conflict) would infer that these
remedies are unavailable in other circumstances. While suggesting that some
priority be given to high conflict cases, in terms of ensuring the availability of
services, respondents cautioned that the inclusion of special provisions for high
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conflict cases may also provide the opportunity for parties to argue about the
character of their relationship.

Legislative Approaches

Many respondents said that, first and foremost, the law should focus on the best
interests of children when addressing high conflict situations. They also discussed
the definition of high conflict and the impact of high conflict situations on custody
and access arrangements.

Defining High Conflict

Some respondents had strong concerns about the term high conflict and, in
particular, the kinds of criteria that may be used to discern high conflict cases from
those involving violence. These respondents said that this distinction suggests that
a certain level of abuse is acceptable, which is incorrect. They said the following:

e The common relationship between woman abuse and high conflict cases
warrants careful analysis of each case, including consideration of the social
context in which the conflict or abuse occurs;

¢ Incidents of abuse are commonly mislabelled as “mutual abuse” or “mutual
battering”;

e Any assessment of incidents of high conflict or violence must consider the
prognosis for reoccurrence and identify who is the main aggressor;

¢ Since there is no difference between high conflict and violent relationships, it is
important not to make specific legal provisions for violent situations different
than for those that are considered high conflict; and

e It is very difficult to draft legislation that distinguishes between high and low
conflict, and a legal definition may lead to more conflict over what the terms

mean.

Other respondents took a different approach to defining high conflict situations
during separation or divorce. They said the following:

e The law must recognize the heightened stress and humiliation that parents
experience when going through divorce or separation;

¢ Incidents of high conflict and abuse in such situations should not be
determinants of access to children; and

¢ Bias against fathers in the courts must be addressed and amended.
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Still others suggested that the definition of 4igh conflict needs to encompass other
factors, for example, abuse, alcoholism, drug use or mental illness.

Impact on Custody and Access

Those respondents who equate high conflict with violence said the following:

e High conflict relationships should result in limited or no access rights for the
conflicting parent; and

e A child-centred approach precludes joint custody in high conflict relationships:
contact with both parents is often not beneficial, since violent and controlling
parents are not, by definition, fit parents. Joint custody may therefore be
damaging to children in situations of high conflict.

Those respondents who said that high conflict is a natural by-product of divorce or
that interparental conflict does not equate inability to parent well also said the
following:

e Parental conflict should not preclude co-parenting;

e [t is wrong to assume that parents who cannot get along should automatically not
be allowed joint custody;

e Shared parenting can help reduce parental conflict by removing excessive power
from one of the parents;

e The law presumes equal-time shared parenting; and

e There should be no legislated rules for determining the parameters of parenting
in joint custody arrangements.

Legislative Options

The respondents’ views on the overall legislative approach to high conflict
relationships were reflected in their reactions to the five legislative options. It
should be noted that arguments presented against option 1 were echoed in
arguments in favour of option 2, and vice-versa. The same applies for arguments in
favour of and against options 3 and 4. To avoid repetition, only the perspectives
expressed in support of each option are presented.

Option 1

The law should include no specific provision. Changes to address high conflict
cases could have a negative effect on the majority of parents who co-operate. The
focus should instead be on making changes to support parents who can reach
cooperative solutions.

Some respondents adhering to this option said that it opens up the possibility for a
presumption of “shared parenting.” With this option, there may be greater scope for
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allowing parents, through joint custody, to parent the way they feel is appropriate.
Others supported option 1 because they felt it is more important to focus on
developing specific provisions for situations of family violence than for high
conflict situations.

Other points raised in favour of option 1 were as follows:
e There is no need to create additional intrusive laws;
e Any agreement between parents is better than a court decision,;

e The current legislation already empowers judges to make specific detailed
orders or to specify dispute resolution mechanisms (as proposed in options 2
and 3); and

e It should be (and currently is) up to the judge’s discretion, guided by other
professionals, to decide whether a particular order is appropriate in an individual
case.

Option 2

The law should say that, when judges are concerned about ongoing high conflict
parenting disputes, they should be able to set out in the court order very specific
and detailed parenting arrangements to provide a regular routine and autonomy for
each parent’s time with the children.

Some respondents preferred this option, arguing that ordering specific and detailed
parenting arrangements early in the process would lessen the degree of conflict
between parents and serve the children’s best interests. They said the following:

e Strict rules that are immediately enforced act to de-escalate the conflict as
parents begin to develop a routine and pattern;

e Parents who have been “successful” in a highly managed parenting arrangement
often work more collaboratively later;

e Detailed court orders would help reduce the opportunities for misinterpretation
and abuse of such orders;

e Very specific orders would improve the protection of children and the non-
abusive parent; and

e Parents with power and control issues cannot engage in successful joint
parenting decisionmaking.

Some of those in favour of option 2 specified factors or conditions that should be
considered in determining the court-ordered parenting arrangements. Suggestions
included the following:
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¢ An assessment of the high conflict situation must include how the parents
function in the rest of their lives. It is important to attend to any mental or
behavioural disorders that may affect the parents’ parenting ability and to be
aware that such things are common in high conflict relationships;

e Lawyers should notify judges of any criminal court orders so that family court
orders may conform to these;

e There should be communication between the civil and criminal courts, for
example, about restraining orders and assault charges;

e When there are concerns about high conflict, the specific access and custody
arrangements should not require any cooperation or joint decisionmaking, nor
require contact between the parents;

¢ A time schedule should be set for the court to report on how the arrangement is
progressing and whether any changes should be made;

e Parents who circumvent the court order should face immediate and consistent
consequences;

e The police should have a stronger mandate to enforce court orders;

e A court-paid mediator should monitor the situation after the order has been
made and also help the parents adapt to the arrangements; and

e When developing the court order, the practical realities of access (including
travel time and shift work) must be considered.

Option 3

The law should say that, when judges are concerned about ongoing high conflict
parenting disputes, they should be able to specify in the court order a dispute
resolution mechanism that the parents are to use. Judges should order compulsory
therapeutic mediation for the parents or should impose co-parenting seminars.

Those respondents in favour of this option said that anyone with custody or access
rights should have to use programs or mechanisms to sort out issues of conflict and
to recognize the needs of their children. Many respondents stressed that this option
should be accompanied by some sort of incentive for parents to cooperate. It was
also pointed out that dispute resolution mechanisms must be accessible and
affordable.

Option 4

The law should discourage arrangements requiring cooperation and joint
decisionmaking when there are concerns about ongoing high conflict parenting
disputes. The law could say that these arrangements would not be in children’s best
interests.
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Those respondents in favour of option 4 (who often also favoured using the term
parental responsibility to describe the custody and access arrangement) said that
forced conflict resolution mechanisms in situations of high conflict are likely to be
both unsafe and unproductive. They said the following:

e When orders are issued in high conflict disputes that require parental
cooperation they only serve to exacerbate the conflict;

e Participating in conflict resolution processes may be unsafe in situations of high
conflict, given the power dynamics between aggressive and non-aggressive
parents;

e (anadian statutes should, in fact, restrict the use of mediation in cases that
include violence against women;

¢ Since real cooperation is not possible in high conflict situations, it is up to the
courts to settle the disputes; and

e Litigation should be a preferred option to mediation.

However, some respondents also said that parents who are willing to cooperate and
work the issues out by themselves (outside the court system) should be supported.
In these cases, the courts should not have to lay out provisions or settlements for
parents.

Option 5
The law should include a combination of the above approaches.

Many respondents preferred a combination of the options, most commonly
options 2 and 3 or 2 and 4. The arguments in favour of these combinations were
generally similar to those presented for each individual option above. Some
additional points are noted below.

Preference for a combination of options 2 and 3 was based on the notion that highly
detailed court orders for parenting arrangements paired with ordered dispute
resolution through a designated judge (or another binding decisionmaking person)
would be the most efficient. Other points raised included the following:

¢ Enforcement mechanisms are important, including legislated consequences for
breaching orders;

e There should be consequences for non-compliance with mandatory cooperative
measures;

¢ Both court-ordered arrangements and dispute resolution processes must consider
differences in socio-cultural beliefs when assigning parental responsibilities; and
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e While this combination of options is generally good, it should not be applied for
cases with a history of violence or complete non-cooperation.

Preference for a combination of options 2 and 4 was based on the notion that
parents in a high conflict situation do not easily agree. Some respondents indicated
that the legislation must specify that safety of children and parents is paramount.
Making high conflict parents (and, depending on respondents’ definition of high
conflict, sometimes violent parents) pursue joint problem solving and conflict
resolution would not ensure safety.

Improvements to Services

Most of the services listed in the consultation document were generally considered
useful in situations of high conflict.

Some concerns were raised about service provision in general, such as the
following:

e The accessibility of services needs to improve in rural areas;

e None of the programs or services listed deal specifically with the abuse of
fathers and children; this, again, reflects an overall bias in favour of women;

e There should be a limit to the fees paid to family law professionals, as these
professionals often encourage conflict;

e Unless special facilities exist to identify and divert families into counselling and
education programs about children, early judicial intervention should be used to
avoid protracted litigation;

¢ Such situations demand non-judicial remedies;

e Parents, lawyers and judges should decide what services are appropriate in any
given case; and

o The full range of services should be available to separating and divorcing
parents and their children regardless of whether they have been engaged in the

court process.

The written submissions included comments on particular services, as follows.
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Education

e Parent education was seen to reduce high conflict by setting expectations for
parents. Parent education should cover issues of child development and the
effects of hostility on children;

¢ Education for children should be made widely available, as a way to help them
understand the process of family restructuring. Children should be taught about
conflict in relationships to prepare them for future relationships and prevent
conflict. Some respondents felt that, while education for children was generally
positive, there should be caution against children becoming dependent on
education (as well as support groups); and

e The book Positive Parenting From Two Homes was recommended as a resource
for parental education.

Mediation

e Some people felt mediation was a necessary service. However, they recognized
that it may not be appropriate when the parents are unwilling to seek cooperative
solutions. Other respondents suggest mandatory mediation.

Legal Aid

e Some people stressed that access to legal aid for parents in high conflict
situations is very important. Some suggested that both parties should be entitled
to legal aid because, if only one of the parties has access to legal aid, unfair
court orders might result; and

e Other people said that legal aid is not a very useful service. Some felt that legal
aid lawyers are not qualified to “restructure” families. Others suggested that
legal aid is currently not sufficiently funded, which leaves clients to either fend
for themselves or to reapply for aid.

Supervised Access Services

e Many respondents indicated the importance of supervised access facilities in
reducing conflict between parents. Some pointed out that access exchange
centres need to be independent of the parents; others said that supervised access
should be free; and

e Therapeutic access centres were also considered important. Programs should
focus on parenting skills and anger management.

CHILDREN’S PERSPECTIVES
Children are directly affected by the decisions parents and judges make during

separation and divorce. Understanding the children’s perspectives on the way
parents propose to care for them is essential if the children’s best interests are to
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remain the central focus of decisionmaking. In Canada, the family law system
currently provides a number of ways children’s perspectives may be heard,
including having judges speak directly to the children, custody and access
assessments, and through lawyers or others representing children’s interests.

Participants discussed the following questions:

e Does the current family law system adequately take children’s perspectives into
account?;

e Should children’s perspectives be better incorporated during discussions on
custody and access?; and

e How can children’s perspectives be better incorporated into discussions on
custody and access (during mediation, negotiation or the court process)?

Taking Children’s Perspectives into Account

Some respondents said that the current family law system does theoretically enable
children’s perspectives to be taken into account, but that, in practice, the law is
applied with varying degrees of adequacy. They attributed this unevenness to
several sources:

¢ judges, who make their own decisions about whether they will hear from
children;

e the children’s ages (some children are too young to be consulted, while older
children can be difficult to talk and relate to); and

e the lack of training for those whose task it is to elicit children’s opinions.

Other respondents said that, while children are consulted, the process can take a
long time and it is very difficult for children to spend weeks or months waiting to
have their say.

The experiences of young people as expressed in the youth sessions reinforce the
belief that children’s perspectives are taken into account to varying degrees. Most
of the young people were not asked their opinion during their parents’ separation,
mostly because they were considered too young. Others reported that they had
spoken to the judge or to lawyers about their preferences, how their parents treated
them, and even with which parent they wanted to live.

Should Children’s Perspectives be Better Incorporated?

Some respondents were in favour of children’s perspectives being better
incorporated during discussions on custody and access. However, they qualified
their support with the following statements:

e Children’s opinions should not be the only basis for decisionmaking;
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¢ Children should not be forced to choose between one parent and the other;

e Judges and lawyers should be more critical when considering children’s
opinions;

e Only children over the age of 12 should be consulted;

e Children should be consulted only when there are ongoing concerns about
access; and

e Children’s perspectives should be included only when they are distinct from
those of their parents.

Other respondents brought up the fact that, in traditional Inuit culture, the
children’s opinions on where they would like to live after the separation would be
solicited and respected.

Still others mentioned that the child counsel model being used in New Zealand and
Australia demonstrates the benefits of including children in decisionmaking, and
could be a model for Canada to consider.

Some young people agreed that they should be consulted during the separation
process and that this would have a positive effect on the resulting custody
arrangement. However, they emphasized that, although they wanted to be informed
about the situation and allowed to give their opinion, they do not want to be
embroiled in conflicts between their parents, or to have to select the custodial
parent themselves.

Other young people were happy that they had not been involved in discussions on
custody and access during their parents’ separation and said that this was
appropriate. The reasons they gave for not wanting to be involved included the
following:

e [t is the parents’ decision to make, not the children’s;

e Children don’t understand the situation well enough to make a decision;

e Taking part in decisionmaking would have emotional consequences (children
would feel they had rejected one parent and would worry that they had
disappointed the parent they chose not to live with); and

e Children are accustomed to the existing custody arrangement and would not

want to change it, even when they were older than when the original decision
was made.
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Some participants in the youth workshops also pointed out that even if they were
asked their opinion, it might not be taken into account. They said that if parents are
not going to take their children’s opinions into account, they would be better off not
involving the children.

How to Incorporate Children’s Perspectives

Some respondents emphasized the need to safeguard children’s well-being while
they are participating in the decisionmaking process, and gave the following
examples:

e Children should not be forced to contribute to the discussion, as this would place
too much pressure on them,;

e The legal process should protect children from repercussions from parents or
parents’ lawyers;

e When children speak with a judge in a separate hearing (away from their
parents), the hearing should be recorded;

e If children are asked to participate in mediation, they should only have to do so
when they are comfortable with the mediator and their parents are not in the
room;

e Those eliciting the children’s perspectives should be properly informed and
trained in the correct way to do so;

e Children should be directly told of the resulting decisions (for example, by the
judge if the case has gone to court). That way they will understand what
happened and why a particular decision was made;

e Children’s opinions should be solicited early in the process, so that children are
subjected to the least possible pressure from either parent;

o Similarly, an expeditious approach is best, given that the waiting is very hard for
a child who is told that he or she will have to give an opinion at a court hearing
that is weeks or months off;

e Children should only be heard during mediation, and should be kept out of
court; and

e Judges and lawyers are not qualified to deal with children, so assessments by
trained professionals are needed. Some youth participants agreed with this,
indicating that they would prefer to speak with psychologists and social workers
rather than lawyers or judges.

With regard to children having their own lawyers, some respondents raised
concerns based on their experiences. In some cases, they felt that children’s lawyers
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became de facto second lawyers for mothers. The respondents suggested that, if
children are to be allowed their own lawyers during the divorce process, these
lawyers should have a well-defined role and be properly trained and equipped to
receive instructions from their clients and determine their best interests. These
respondents also felt that ethical conduct codes were needed for children’s lawyers
that would address, among other things, the need for neutrality with respect to the
children’s parents.

Other respondents said that children should be able to have their own lawyers when
they are able to instruct them and when the assessor who has been assigned to them
is unable to adequately represent their needs.

During the youth workshops, participants came up with several factors that they felt
should affect the level of children’s involvement in decisionmaking about custody
and access:

e age: children who are too young or immature would not be able to participate
meaningfully in decisionmaking; however, participants did not agree on the age
at which children should be more involved (their suggestions ranged from 13 or
14 years old to older than 16);

e support: children who are unable to decide for themselves (for example, because
they are too young) should receive support from a psychologist or other

professional so that they can be involved;

¢ information: children need information about the situation and the possible
repercussions of their decisions if they are to participate;

¢ relationship with parents: if the relationship is strained or minimal (for example,
when the children have lived with only one parent for a long time), it would
affect the children’s ability to make unbiased decisions. Some participants
mentioned that they would have to see whether their other parent is worth
getting to know and cares about them; and

e emotional well-being: they want to protect their own emotional well-being
during the process and to be fair to themselves.

Other factors to be taken into account in deciding whether and how children’s
perspectives should be incorporated include the following:

e whether the children have special needs;
e whether the children’s parents are physically abusive;
e whether the parents have very different cultural backgrounds or values; and

e whether the parents have a high conflict relationship.



Problems often arise
when parents cannot
agree on an access
arrangement or when
they fail to abide by
the terms of their
written agreement or
court order.

REPORT ON FEDERAL-PROVINCIAL-TERRITORIAL CONSULTATIONS

Respondents made other comments about including children’s perspectives, such as
the following:

e The only way for children’s perspectives to be heard clearly is to remove the
process of divorce and separation from the legal system entirely, doing away
with the concept of winners and losers; community service providers could then
handle the situation;

e Counsellors and psychologists should not play a role in interpreting children’s
needs and perspectives because they make a living selling their opinions;

¢ Enacting the recommendations of the Special Joint Committee on Child Custody
and Access would resolve the question of incorporating children’s perspectives;
and

e Any child who does not want a relationship with one of his or her parents is a
victim of parental alienation syndrome and should be removed from the parent
who caused that syndrome.

MEETING ACCESS RESPONSIBILITIES

Many individuals raised concerns about meeting access responsibilities. Problems
often arise when parents cannot agree on an access arrangement or when they fail
to abide by the terms of their written agreement or court order. There have been
many reasons cited for these problems, including a misunderstanding about what
the agreement or order requires parents to do or a reluctance to accept the terms of
the agreement or court orders from the outset.

Currently, there are several ways to deal with non-access and access denial. Some
remedies include supervised access, mediation, court-ordered assessment reports,
scheduled time to make up for lost access time, reimbursement of expenses,
variation of custody orders, and fines or imprisonment to respond to deliberate,
unreasonable non-compliance.

The topic of meeting access responsibilities was addressed through the following
questions:

e How well does the family law system promote meeting access responsibilities?;

e How aware are you of existing services in your community? How could these
services be improved?; and

e How can the family law system encourage meeting access responsibilities?
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Encouraging Parents to Meet Access Responsibilities

Encouraging parents Respondents provided suggestions for measures that should be considered to

fo meet access encourage parents to meet access responsibilities.
responsibilities:

e parenting plan; X
o education; and Parentmg Plan

. selling. .. .
coumsering In the opinion of some respondents, the family law system must encourage the

development of workable parenting plans. A parenting plan that is accepted by both
parents would encourage them to fulfil the agreed-upon access responsibilities.
Both parents should agree to the plan and feel ownership. The courts must
emphasize that parenting plans are flexible and are an agreement between the two
parents that can change with their consent. The court system should become more
user friendly so that if changes to the parenting plan were necessary parents could
work together to revise it.

Education
Further education should be provided to parents when they are having difficulty

meeting access responsibilities. Resources should include the following:

¢ divorce management courses that would emphasize the parenting plan that was
created, build on effective communication skills, and reduce conflict in the
relationship;

e anger management courses for individuals having difficulty accepting the
situation and creating hostility in the children’s environment;

¢ cducation and counselling for children;
e a “parenting after divorce” course;

¢ information and training that enhance the father’s role and encourage him to
care for his children from birth;

¢ information and training that enhance and distinguish between our respective
roles in life as parents; and

¢ information and training that acknowledge that when a couple separates, the
former parents have issues to resolve and, as parents, must seek areas of
agreement so as to shield the children from the effects of their conflict.

Counselling
It was also suggested that counselling involving both parents could play an
important role in ensuring that the children can spend time with both parents.

Counselling would help parents remain focused on the children’s best interests and
comply with the access and custodial arrangements designed to meet the children’s
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needs. Counselling could also help parents recognize the value of cooperating with
the other parent, improve communication, and learn to respect each other.

Promoting Meeting Access Responsibilities Through the Law

Many respondents said that the family law system is not effective in ensuring that
parents meet their access responsibilities. This applies to situations when one
parent denies access to the other parent, as well as when the non-custodial parent
does not fulfil his or her access responsibilities.

Many respondents said that non-exercise of access was just as detrimental to
children as access denial. However, most respondents also felt that forcing an
uninterested parent to have access to the children would be unproductive and
possibly even dangerous.

With regard to denial of access, some people said that while remedies may exist,
few are effective or aggressively enforced. Specifically, many respondents
indicated that court orders are easily ignored since follow-up action rarely occurs,
allowing the parent denying access to continue to do so. Other respondents
suggested that denial of access was not always a deliberate act, but rather was the
result of circumstances caused by a family law system that was inaccessible and
lacked flexibility, or was due to the children themselves (because of illness, for
example, or their desire to take part in an activity).

Some respondents said that denial of access should trigger a screening for violence,
as fear (either on the part of the custodial parent or the children) might be at the
root of the problem.

Participants cited three aspects of the family law system that require attention,
regardless of the motivation for access denial: enforcement, alternatives to the
courts and supervised access centres.

Effective Enforcement

Some respondents suggested that, when the custodial parent denies access, the only
recourse is the police. It was recognized that the police are reluctant to become
involved in access disputes, unless there is evidence of risk or harm to the children
or one of the parents. The only option that remains is for the non-custodial parent to
re-enter the legal system and attempt to seek relief from the courts. Respondents
described this as time-consuming, expensive and generally not an appropriate way
to meet the needs of the children and the parent, particularly when, at best, the
custodial parent is warned to comply with the access order. In the view of some
respondents, no meaningful action is currently available to parents to address the
problem. It was however suggested that in such circumstances, the judge in an
access case should monitor it from start to finish, and should be directly accessible,
if access to a child is denied, upon simple application by the party denied access.
The judge would thus exercise supervision over follow-up measures and would
monitor parents’ attitudes.
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Some respondents argued that access to both parents is the children’s right and that
the custodial parent may not deny this right. Respondents suggested that there must
be a clear and firm commitment to enforcement by the family law system, and that
this could be demonstrated in several ways:

¢ imposing fines on the offending custodial parent;
e implementing a “broken promise clause”;

e awarding mandatory make-up time, along with consideration of additional time
between the non-custodial parent and the children; and

e giving serious consideration to imprisoning the custodial parent, when he or she
does not pay the fines, does not provide make-up time, continues to deny access,
or some or all of the above.

Other respondents suggested that imposing fines may be counterproductive, as it
adversely affects the funds available to meet the needs of the children. Respondents
also said that imprisoning a parent is a traumatic experience for children and, as
such, is not in their best interests.

Alternatives to the Courts

Some respondents said that denial of access could often be avoided if accessible
and affordable alternatives to the courts were available. They also said the
following:

e Access orders can very quickly become out of date as a result of new interests,
new relationships and new demands on the children’s time. Children may
become involved in activities, such as athletics or the arts, which require
considerable time and effort. As a result of this change in lifestyle, the custodial
parent may deny or reduce access to the other parent because the children have
limited time available, particularly when the parent is also reluctant to go to
court to amend the access order; and

e A lack of financial resources with which to effectively engage the court system
and amend an access order can also result in the custodial parent deciding it is
easier to deny access.

Respondents suggested that governments need to establish and actively promote
alternatives to the courts, such as enforcement mediation programs or community
panels of family experts who could assess and resolve access disputes in a fair,
consistent and timely manner.

Others suggested recourse to a new impartial resource—a ‘““case manager’—who

could monitor the situation and provide a link between the family and the judicial
system.
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Supervised Access Centres

Some respondents said that the limited availability of suitable facilities for
supervised access is also a concern. In some cases, the non-custodial parent can
only have access when supervised, most often at a designated supervised access
centre. However, safe and suitable supervised access centres are not available in
many communities, especially in rural, remote and northern areas. When there is a
lack of facilities, non-custodial parents often find themselves with no way to
provide safe and sustainable access.

Services to Support Meeting Access Responsibilities

Many respondents said the services were crucial to help ensure parents meet their
access requirements.

Some respondents said that governments and community agencies should do a
better job of building awareness of their family services:

e Many people are unaware or unsure of the services provided by the province,
territory or community. Even practitioners are poorly informed about the
services available;

¢ In rural, remote and northern areas, access support services are largely
unavailable;

e Services needed to be advertised and promoted within each community;

e A service database and/or pamphlet should be developed describing the
community and government services;

¢ Kiosks could be set up in high-traffic locations in communities, such as libraries,
social service centres, medical centres and shopping locations;

¢ Information should be provided in language that is easy to understand and used
within the area, along with clear directions for how to contact the service
agency; and

e The Internet was suggested as an appropriate means for distributing information;
however, some respondents felt that it was not available to the majority and that
alternatives, such as pamphlets and posters, were better options. Television
programs and government advertising campaigns were also suggested.
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In addition to discussing the services already offered by governments and
communities, participants suggested ways to improve current services and provide
new services that would help parents meet their access responsibilities.

Initial Screening Process

It was suggested that having an initial screening or family profile done at the outset
of divorce could help parents trying to meet their access responsibilities by
determining the most appropriate services for them. The screening would also help
identify inappropriate services such as mediation for high conflict situations.

Mediation

Many respondents said that ongoing access mediation services would help parents
remain focused on the best interests of their children, as follows:

e Mandatory mediation might reinforce the importance of following agreed-upon
access orders;

¢ A mediator would be helpful in situations that could be resolved outside the
legal system. Mediators should also be attached to supervised access centres;

e The Special Masters program in California should be assessed for its potential
application in Canada. A “special master” is someone who can deal with family
issues but practises outside the court;

e The legal system would be reserved for high conflict relationships when a
mediator was unsuccessful or would not be a reasonable alternative; and

e The mediator could help parents create workable custody orders to reflect
changing circumstances.

Mandatory Review of Parenting Arrangements

When parenting arrangements are created at the onset of separation they may not
always be workable or successful in all situations. Some people suggested that
there should be a mandatory review of the parenting arrangements after a set time
to confirm that the arrangement is still suitable for the situation and is in the
children’s best interests.

Supervised Access Centres and Resource Centres

Some respondents said that more supervised access centres are needed. Parents
need a safe and comfortable place for their access time that is also in the children’s
best interests. One way to promote the use of such centres might be through “Dad
and Me” programs. These have proven so far to be unsuccessful, but more
promotion might provide fathers with the encouragement that they need to use
these centres to meet their access requirements and responsibilities. It was also
suggested that such centres be officially accredited.
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Some respondents said that resource centres should be developed that would
provide parents with a comfortable and safe location for seeking advice about and
clarification of the available services. A resource centre could also be an exchange
location for parents. Some people made positive reference to the Alberta model
with regard to parenting responsibilities. Others suggested that service providers
should hold open houses so that the public could become more familiar with their
services. They could also hold open houses specifically for other professionals
involved in access-related issues.

Enforcement Officers

When access requirements are not being met, there must be a more efficient method
of enforcement. There is much confusion about who is responsible for ensuring that
access agreements are being adhered to. Parents often contact police and lawyers to
enforce access requirements but neither is able to help. Alternatives were
suggested, including the following:

e a parenting or enforcement coordinator/officer to help parents resolve access
1ssues;

¢ a monthly open house for parents so parents can discuss their access problems
with officials; parents could come to an agreement with this person’s help or sit
in front of a judge to consider the problem and come to a quick solution;

e legislation that clarifies the role of police in enforcement action and explains
that it is not in the best interests of children for police to be involved in custody
and access disagreements; and

¢ mandatory police enforcement only when violence may be a concern.

Child Advocate Worker

Child advocate workers could work with the children to determine their preferred
custodial arrangements. The advocate would then work with parents and the legal
system, if necessary, to confirm that the children’s best interests are being
addressed. This would reduce the number of situations in which access is denied
due to the children’s unwillingness.

CHILD SUPPORT

Child support guidelines are rules and tables that help parents and others figure out
how much child support a parent will pay after separation or divorce. The
guidelines were developed to help parents predict the amount of child support a
judge would likely set, and to ensure that children in similar situations are all
treated the same when it comes to child support. The Divorce Act and most
provincial and territorial family support laws include guidelines on child support.
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Four issues related to child support were addressed in the consultation document:
e child support in shared custody situations;

e the impact of access costs on child support amounts;

e child support for children at or over the age of majority; and

¢ child support obligations of a spouse who stands in the place of a parent.

The comments that follow do not necessarily apply to Quebec, which has adopted
its own child support guidelines; these differ from the federal guidelines. The
consultations in Quebec related to the former, and covered three subjects: support
obligations from previous unions; the cost of shared custody; and support for
children at and after the age of majority. The results of the consultations in Quebec
are reported in Appendix C.

Child Support in Shared Custody Situations
Factors in Determining Whether the Shared Custody Rule Applies

Time as the Sole Factor. According to the child support guidelines, to have a
shared custody arrangement a parent must exercise access to, or have physical
custody of, the children for 40 percent or more of the time in one year. Several
concerns were raised with regard to the 40 percent rule and to using time as the sole
factor in determining shared custody:

e The 40 percent rule creates more stress in relationships and treats the children as
pawns;

¢ Both custodial and non-custodial parents often attempt to arrange custody with
the 40 percent rule in mind, and not their children’s interests;

e The 40 percent rule links access and support payments, which diverts attention
from the best interests of the children; and

e Time as a determinant encourages parents to demand time with the children in
order to avoid paying support and without considering whether this situation is
in the best interests of the children.

Some respondents would support replacing the 40 percent rule with the concept of
“substantially equal” time, which would be a less arbitrary determination and
would reduce the likelihood of parents fighting over an hour or two of the
children’s time. It was suggested that this would be a more child-focused approach.

Others said that the sole criterion for child support should be the time that the
parent is actually responsible for the children. This would include time that the
parent does not actually spend with the child, including sleep time and school time.
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Cost as a Deciding Factor. The argument respondents made for using cost as the
determining factor was that some parents incur significant access costs even though
they do not have shared custody. If cost were to be used as a deciding factor, judges
would need to determine which costs were legitimate (for example, clothing, health
care, recreation and education). Respondents also said that the key to reducing child
support should not be whether the non-custodial parent incurs costs, but whether
the costs of the custodial parent are reduced.

Other factors to consider. Additional suggestions for determining whether shared
custody applies included the following:

e The legislative default should be shared parenting with child support pro-rated;
additional costs should be considered, and child support calculations should be
based on a sliding scale;

e The principle that equal time does not mean equal money spent should be
recognized;

¢ A more realistic percentage for determining shared custody would be 30 percent;
and

e Child support for low-income mothers is inadequate, while child support for
high-income mothers is out of proportion with their actual needs.

Determining Child Support Under Shared Custody
Under the current child support guidelines, judges consider three things when

determining the amount of child support in shared custody situations:

¢ the amount set out in the provincial and territorial child support tables, by
income for each parent;

¢ the increased costs of shared custody arrangements; and
¢ the means and needs of the parents and the children.

Figuring out how to calculate the child support amount in shared custody situations
can be very difficult, and many respondents suggested ways to make it simpler.
These include the following alternatives:

e When parents share the physical custody of their children equally, neither parent
should be required to pay child support (others felt that this option would not be
fair and may result in different standards of living in both households);

¢ The higher income parent must pay support, equating the two parents’ incomes
and creating similar standards of living in each home (these respondents believe
standards of living should be the same in both homes to approximate the
stability that children would have in an intact family);

4
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A formula would help when calculating support amounts (others said that
custodial cases are too widely divergent to be subject to standard criteria or
formula);

Judges should have the ultimate choice and should make decisions based on the
precedents set in past cases;

Amicable parents can work together to create a budget and then have the judge
review the children’s expenses as set out by the parents;

When the “substantially equal time” test is met in a shared custody situation,
then the guidelines should set out a formula, include a multiplier and a set off for
calculating child support; each parent’s amount would be determined by using
the multiplier;

Use the minimum standard of living for a child (based on Statistics Canada
information) as a foundation (this would ensure a basic standard of living for the
child and would avoid the current problem of the standard of living of the
receiving parent decreasing to an unacceptable level because of the child support
amount set for the shared custody arrangement);

Consider expenses as a proportion of overall income, rather than simply net
expenses. This method would recognize that one parent may have a significantly
higher income than the other and therefore may be able to spend more on the
children; and

Consider various circumstances, including Crown obligations under treaty
obligations (concern was expressed about whether applying the child support
guidelines would relieve the federal government of treaty obligations when
custody is given to a non-Native parent).

Respondents said that whatever method is used to determine child support under
shared custody, it should be predictable, consistent and simple so that people can
reach their own agreements outside of the courts.

Other suggestions included the following:

e Use a more common-sense approach and expand on best interests to include
providing the best standard of living for the children. Balancing the children’s
needs with the parents’ ability to pay child support could, along with the
guidelines, be one factor to look at;

e Parents who have six-figure salaries should not need financial assistance to raise
their children;

e Each parent with a low income should be able to qualify for the Child Tax
Benefit;
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e There should be an annual review of both the welfare of the children and the
income of each parent. The review should be performed by a special body of the
ministry of justice, not social services; and

e The child support guidelines should make it clear that the amount arrived at by
any formula is a minimum, not a maximum.

Impact of Access Costs on Child Support Amounts
High Access Costs

When parents have unusually high access costs, combined with the amount of
support the parent pays (according to the child support guidelines), either parent or
the children could be in a situation of undue hardship. When making decisions
about high access costs, parents, judges and others must consider the amount of
time that the access parent spends with the children. Some respondents said that the
existing guidelines were helpful when parents had unusually high access costs, but
that high costs should be highlighted.

Respondents felt, first and foremost, that the reason for high access costs must be
determined, recognizing that situations may be different and should not be treated
as equal. The most common situation is when distance separates the parent and the
children. Respondents’ opinions varied on whose responsibility it was to pay the
costs for the children to visit the parent in that situation:

e Some felt that it was the custodial parent’s responsibility to pay for the children
to visit the non-custodial parent, and that the expense should come out of the
support payments;

e Some felt that the non-custodial parent should pay for the children’s travel costs;

e Some suggested that a trust should be set up for the children, into which the
money currently provided as support could be deposited for the children to use
to visit the parent;

e Some suggested that access and associated costs should be defined as a shared
responsibility. Access would become an obligation of both parents and a right of
the children. This would uncouple access from child support. However, it was
also pointed out that having to bear some of the costs might affect the
willingness and/or ability of the custodial parent to facilitate access; and

e Some pointed out that compensation for high costs should be tied to proof of

access (rather than allowing parents to claim high access costs, which reduces
the amount of child support paid, and then not use their access after all).
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Under the current legislation, parents wishing to have their support payments
reduced because of high costs must prove undue hardship. Some people suggested
that there are problems with the undue hardship process, including the following:

e The calculations to evaluate parents’ standards of living are complicated;

e [t is difficult to assign a dollar value to elements of a person’s standard of living.
There needs to be another, simpler way to take access costs into account when
deciding child support; and

e The definitions of hardship and extraordinary expenses need to be clarified and
better implemented by judges to ensure consistent judgments.

Other respondents said that undue hardship should not automatically decrease child
support amounts when the paying parent exercises access often, since the receiving
parents’ expenses may not decrease. An increase in a paying parent’s access time
may have little or no impact on the receiving parent’s major expenses, such as
housing.

Low Access Costs

Some respondents said that unusually low access costs only occur when access is
not used. Currently there is no way to compensate custodial parents for additional
costs resulting from non-access unless they can prove undue hardship (see
discussion above).

A suggestion was made that support orders might split some costs 50-50, which
would mitigate some of the burden on custodial parents.

Some respondents said that judges should not determine the amount of child
support. Others said that a judge should make the decision, but that they should
take into consideration each unique situation in doing so (for example, taking into
account unusually high access expenses and balancing those with the adverse effect
that any reduction in child support could have on the children’s financial
circumstances).

Additional suggestions included the following:

e Judges should set the child support amount in proportion to the income of both
parents;

e There should be tax breaks when support payments place a person in financial
distress;

¢ A mediator, not a judge, should examine each parent’s summary of expenses

and then work with the parents to get agreement on access costs and the child
support required;
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e The reasons for high access costs should be examined, and then the negative
impact of lack of contact between the parent and the children weighed against
the negative financial impact of reduced child support;

¢ [t must be shown that the children’s standard of living is affected by high access
costs;

e A formula could be used to calculate support and high access costs, while still
recognizing all situations as unique;

e There must be timely reciprocal enforcement between provinces;

¢ In cash-poor communities, there should be other options for paying child
support (for example, paying with meat, fish and groceries); and

e There must be a form of child support and child support enforcement that
acknowledges the reality of all northern situations.

Respondents said that the support payments situation should be reviewed
periodically to take into account changes in access or costs. Some people
mentioned that software programs that help calculate child support amounts are
useful when determining the standard of living of children in both households,
including blended families. However, this software requires information from both
households.

Child Support for Children at or Over the Age of Majority
Paying Child Support Directly to Children

Some respondents questioned whether the paying parent should have to continue to
pay child support for older children to the receiving parent or be allowed to pay it
directly to the children. Those in favour of direct payment suggested that this might
ease tension between the parents. Those against direct payment stated that receiving
parents still have costs, such as maintaining the home, to support their older
children, even when those children are away at school for part of the year. They
also felt that paying support directly to the children fails to recognize that child
support is not an allowance for the children but is instead intended to defray the
costs incurred by a parent arising from having responsibility for the children. A
third option was also suggested: costs would be split and a portion of the support
paid directly to the children while a portion continued to be paid to the custodial
parent.

Some respondents raised other issues they felt would influence whether paying
child support directly to the children would be appropriate, including the following:

e whether they were satisfied that the child support was being spent on the
children;
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e the ages and maturity of the children;
e the children’s views; and

e whether the children were receiving counselling and education on how to spend
the money.

These respondents also recognized that, in the absence of consent by the custodial
parent or a court order, allowing a non-custodial parent to pay the children directly
puts the children in the middle of a dispute between the parents, which is likely to
be uncomfortable and awkward for the children.

Some respondents said that it was not important for receiving parents to agree to
child support being paid directly to the children. They felt that the majority of
receiving parents would not agree to this and that the decision should be left up to
judges. Others felt that the input of receiving parents should be carefully
considered, although their absolute agreement may not be necessary.

Providing Information About the Status of the Children

Some respondents suggested that receiving parents and older children should have
to show that there is an ongoing need for child support to continue beyond the age
of majority. They supported amending the legislation to require receiving parents to
disclose certain information annually to paying parents. This would include
information about the status of the children, such as schooling, living arrangements,
employment and their finances. This requirement would apply in all cases when
support is to be paid for children at or over the age of majority, not just in those
cases that include special expenses. (Special expenses are those expenses, such as
tuition for post-secondary education, beyond what is covered by the child support
table amount. Under the guidelines there is a section that requires parents to
produce records to justify all special expenses. However, this provision does not
extend to producing information about other expenses that the parents may have
that are related to the table amount or another amount paid for older children.)

Other respondents recognized that such a requirement might be intrusive. However,
they felt that paying parents have the right to know this information. They also felt
that providing this information might reduce conflict by quelling some paying
parents’ suspicions that their support is being misused.

Respondents also highlighted that, in situations of family violence or abuse, the
information would have to be confidentially provided to a mediator or judge and
not directly to the paying parent. The judge or mediator could then disclose the
required information to the paying parent discreetly, without putting the receiving
parent into a conflictual situation.
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Child Support Obligations of a Spouse Who Stands in Place of a Parent

Currently, under some provincial and territorial legislation, the biological parent
has the primary obligation to pay support, while the spouse standing in the place of
a parent does not. Some respondents said that there was no need to structure the
parents’ obligations in this manner, as there are many circumstances in which the
biological parent has played little, if any, role in the children’s lives, while the
person standing in the place of a parent has played quite a significant role. It was
suggested by some that the guidelines should remove the primary obligation of the
biological parent.

Most respondents said that the question of how child support should be allocated
among natural parents and spouses standing in the place of a parent is quite
complex and is largely driven by the facts of each case. Given that a wide variety of
circumstances could arise, respondents suggested the following:

¢ Rigid guidelines would result in injustice in a large number of cases;

e The courts should continue to exercise discretion and allocate child support in a
way that best suits each individual circumstance; and

e The guidelines should, however, provide that this discretion will not be
exercised to reward a lower amount of support than that to which the children
would otherwise be entitled.

Other comments included the following:

e What constitutes standing in the place of a parent differs by jurisdiction;
therefore, the legislation must include a clear definition of stepparent and person
standing in place of a parent,

e Stepparents should only contribute when they have played a parental role to the
children during the marriage;

e [t is not clear why a parent should receive money from biological parents and
stepparents;

e The biological parent should pay the guidelines amount and consideration
should be given to the costs of caring for any children in a new family

arrangement;

e [t is unethical for receiving parents to use their children as a “cash crop” and
accumulate child support from multiple paying parents;
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e The children should benefit from the financial support of all parents involved in
their upbringing; and

e Judges should have the option to determine what approach would be most
appropriate for each unique situation.
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SUMMARY OF THE CONSULTATIONS

Consultations on child custody and access were held in the spring and early
summer of 2001 in order to gather the opinions of Canadians on the following
topics:

e best interests of children;

¢ roles and responsibilities of parents;

e family violence;

¢ high conflict relationships;

e children’s perspectives;

e meeting access requirements; and

child support.

The consultation process had two aspects: a paper-based process; and workshops.
The paper-based process included briefs submitted by organizations and
individuals; and feedback booklets, which were distributed with the consultation
document. The workshops took place in every province and territory, and also
included separate workshops for young people and Aboriginal people (although
people from these two groups also attended other workshops).

Respondents submitted 2,324 completed feedback booklets, along with 71 briefs.
Forty-six workshops were held, with approximately 750 participants in total.

BEST INTERESTS OF CHILDREN

A list of all the factors raised by respondents as affecting the best interests of
children is provided on pages 15 and 16. These factors address the characteristics of
the children, the historical parenting situation and forward-looking concerns.

Some respondents said that these factors should be specified in legislation, while
others did not. Those in favour of listing factors felt that a list would help judges
and parents make better decisions, ensure that concerns pertaining to children are
systematically addressed, promote clarity and transparency in decisionmaking, and
help harmonize federal legislation with that of the provinces and territories.

Those respondents not in favour of listing factors in the legislation said that a list
would limit judicial discretion about the factors under consideration, reduce the
legislation’s flexibility and potential to evolve as it is used, and have the potential

8
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to increase conflict between parents and make rulings more complex. Respondents
also said that a “checklist” approach to meeting children’s needs was inappropriate.

ROLES AND RESPONSIBILITIES OF PARENTS

A list of all the factors raised by respondents as enabling good parenting after
separation and divorce is provided on page 37. These factors address the nature of
the parents’ relationship, the recognition and validation of parenting abilities,
access to children and to timely financial support, services (including education,
counselling and alternative dispute resolution) and information support systems.

With regard to the five options for legislative terminology presented in the
consultation document, respondents said that the post-divorce parenting
arrangement should be dictated by the situation of the family. Therefore, the
majority favoured a flexible option that did not default to a particular arrangement.
This option was option 4: replace the current legislative terminology and introduce
the new term and concept of parental responsibility.

However, there was also some support for options 1 and 5. Those people who felt
strongly that children need a primary caregiver and that violence is a large
consideration tended to support options that allow for sole custody. Those who felt
strongly that both men and women are equally capable of parenting tended to
support options that presume a 50-50 split of parenting responsibilities. These
people supported option 5, although in some cases they said that this option was not
worded explicitly enough with regard to the equal sharing of parental
responsibilities, including the residence of the children.

FAMILY VIOLENCE

Respondents said that family law legislation should contain three points with regard
to family violence:

e a statement that the best interests of the children are the first priority;
¢ aclear definition of violence (in particular, the scope of the definition); and
¢ an allocation of burden of proof.

Specific issues that respondents said should be addressed in any new legislation
included mechanisms for investigating allegations of abuse, improvements to the
family assessment process, and the role of the courts in incorporating family
violence issues into custody and access decisionmaking.

With regard to the legislative options presented in the consultation document,
respondents seemed to differ on what is in the best interests of children, and were
polarized between making the children’s safety and or the children’s access to both
parents the priority. Those who emphasized safety supported a rebuttable
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presumption of limited contact and decisionmaking input for the violent parent.
Those who emphasized access to both parents supported a presumption of
“maximum contact,” except in situations when there is proof that the parent has
been violent towards the children.

HIGH CONFLICT RELATIONSHIPS

Most respondents agreed that a high degree of conflict between the parents is not in
the best interests of the children, since it draws emotional and financial resources
away from them. However, there was disagreement about how high conflict
relationships should be managed.

Some respondents said that high conflict was, in fact, another form of family
violence. They felt that separating high conflict from family violence implies that a
certain level of abuse is acceptable. Other respondents said that high conflict was a
natural by-product of the divorce process. They felt that a high conflict relationship
between parents did not mean that the parents were any less able to care for their
children.

Those respondents who supported addressing high conflict relationships through
legislative changes generally supported a combination of options 2 and 3 or of
options 2 and 4 (from those presented in the consultation document):

¢ A combination of options 2 and 3 would involve mandatory dispute resolution
mechanisms leading to a very detailed agreement; supporters felt that this would
reduce the likelihood of further litigation and conflict between the parents; and

¢ A combination of options 3 and 4 would discourage the use of mechanisms that
require cooperation and joint decisionmaking (i.e. most alternative dispute
resolution mechanisms), but would still result in a very detailed agreement;
supporters of this option felt that forcing parents in high conflict situations into
alternative dispute resolution programs was unsafe and unlikely to be
productive.

CHILDREN’S PERSPECTIVES

Respondents identified several factors that should be taken into account when
deciding whether and how to determine the children’s perspective on custody and
access arrangements. These included the children’s age and culture, the support and
information available, the children’s relationship with each parent, emotional well-
being and special needs, and the relationship between the parents.

Respondents also said that some criteria should govern the process of including the
children’s perspectives, including these:

e children are not forced to participate;
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e children are protected from repercussions;
e any hearings are private and recorded;
e children are directly informed of resulting decisions; and

e professionals involved are informed, trained and have a code of conduct
governing their behaviour.

MEETING ACCESS RESPOSIBILITIES

Respondents said that there are two main issues to be addressed under this topic:
denial of access and non-exercise of access. Respondents felt that both of these
were equally detrimental to children’s well-being, and proposed that tools such as
parenting plans, parental education and counselling be considered as ways of
encouraging parents to meet their access responsibilities.

Respondents recognized that it would be very difficult to legislate solutions to the
non-exercise of access. They felt that forcing an uninterested parent to have contact
with their children would not be in the children’s best interests and might even be
dangerous.

Respondents did, however, say that there were some points that could be touched
on in the legislation to address the problem of denial of access. These were
enforcement orders, alternatives to court-based solutions and the provision of
supervised access centres.

CHILD SUPPORT

There were several aspects of child support addressed during the consultation,
including the following:

e child support in shared custody situations;
e impact of access costs on child support amounts; and
e child support for children at or over the age of majority.

Child Support in Shared Custody Situations

Respondents had differing opinions on how shared custody should be determined.
With regard to time as the determining factor (as is currently the case with the

40 percent rule), respondents pointed out that this links access and support, which
may encourage access for the wrong reasons (i.e. to reduce support payments).
However, respondents did recognize that time would be a relatively easy
determinant to apply.
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With regard to cost as the determining factor, respondents said that this could
address many access situations (for example, cases in which access costs are very
high, even though the time spent with the children is much lower than 40 percent).
However, respondents also recognized that the question of which costs were
legitimate would have to be addressed in the legislation.

In general, there was support for transparent guidelines or a formula-based
approach, as it was felt that the existing child support guidelines have served to
reduce conflict and litigation over child support amounts.

Impact of Access Costs on Child Support Amounts

Respondents generally felt that both unusually high and unusually low access costs
should be addressed in child support guidelines and legislation. However, they
recognized that, as unusually low access costs are generally a result of non-exercise
of access, it would be difficult to compensate custodial parents without forcing
access, which is not in the best interests of children.

Some specific points were made with regard to the undue hardship rule. Some
respondents said that it was too difficult to prove undue hardship and that the
concept is not clearly defined. Others felt that undue hardship should not
automatically decrease child support amounts as high access costs may not reduce
the custodial parent’s expenses.

Child Support for Children at or Over the Age of Majority

Some respondents were in favour of paying some or all of the child support
payments directly to children at or over the age of majority. They felt that this
would reassure paying parents that the money is being spent on the children. Other
respondents were not in favour of direct payment, pointing out that custodial
parents still have expenses related to maintaining a home for the children,
regardless of the children’s ages.

There was also some support among respondents for increased transparency with
regard to the spending of child support payments by custodial parents after the
children have reached the age of majority.

ABORIGINAL PERSPECTIVES

Aboriginal respondents pointed out that, as their traditional view of children and
children’s best interests is fundamentally different from that of other Canadians,
many of the issues raised in the consultation document were of minimal relevance
to them. They raised the following points with regard to their perspectives on
custody and access issues:
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e [egislation must take into account Aboriginal culture and traditions (for
example, the role of grandparents as caregivers, the role of elders and others in
providing services, and the role of the wider community in supporting families
and children);

e Services must be linguistically and culturally appropriate and must be available
in remote areas; and

e Alternative solutions must be considered that take into account the reality of life
in remote, often cash-poor communities (for example, the provision of food as
child support rather than money).

SERVICES

Services were addressed under several topics during the consultation. Several
services stand out as being necessary in all family situations, including parenting
courses, child peer reference opportunities, and help in developing agreements
(such as mediation, family counselling, and other forms of alternative dispute
resolution). Other supplementary services are needed for families experiencing a
high degree of conflict or physical violence. These include behavioural counselling
and courses (for example, those on anger and addiction management), violence-
related counselling, court-based mechanisms for developing agreements,
appropriate enforcement mechanisms, and supervised access and exchange
facilities.

In general, respondents felt that services (existing and new) should:
e be well publicized;

e be timely;

e focus on early intervention;

e provide follow up after a given period of time;

e Dbe accessible (to men and women, to various cultural and language groups, to
both urban and rural Canadians, and to various social groups); and

¢ be free or low-fee (including subsidies for transportation and childcare).

Respondents highlighted several alternative delivery methods that they said would
improve awareness of and access to services.
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NEXT STEPS

This consultation addressed many factors to be considered in the modification or
revision of provincial and territorial legislation dealing with child custody and
access, and the Divorce Act. While there were many varying opinions expressed on
how to ensure that the legislation addresses the best interests of children, most
respondents agreed that the current situation is lacking and that improvement is
necessary. Respondents also made many comments on services, which included
ideas on how to promote and enhance existing services, as well as suggestions for
additional services that would be helpful to children, parents and others throughout
the process of separation and divorce.

The results of the consultation, as captured in this report, will inform the Federal-
Provincial-Territorial Family Law Committee’s discussions on the child custody
and access project as well as the discussions of federal, provincial and territorial
Ministers responsible for Justice. They will form part of the background to the
report to Parliament that the federal Minister of Justice will table before May 2002.
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INTRODUCTION

BACKGROUND

As a signatory to the United Nations Convention on the Rights of the Child, Canada recognizes
the importance of including the perspective of children and youth in consultations about changes
to legislation and services. A number of strategies were developed to elicit the opinions of youth.
As part of the federal-provincial-territorial consultations, the Department of Justice Canada
arranged opportunities for young people to talk about services and programs that could help
families when parents decide to live apart. It was expected that the participants’ ideas would help
the federal, provincial and territorial governments understand more about how laws and services
could better reflect the needs of youth.

The Province of Saskatchewan sponsored a session for youth in March 2001, although this was
separate from the youth consultation meetings described below. Six youths 15 to 17 years of age
attended one three-hour session. The format and questions for that session differed somewhat
from those reported here, so it is not appropriate to combine the responses. Whenever
appropriate, however, information from the Saskatchewan session is included in the text. To
respect the confidentiality agreement governing that session, the information is not identified as
coming from there.

Youth discussion groups were also held in the Province of Quebec, the results of which were
integrated in the consultation report for that province found in Appendix C.

OBJECTIVES OF THE YOUTH CONSULTATION
The objectives of this aspect of the larger consultation process were the following:

e create a meaningful way for youth to participate in discussions about policies that affect them,
in accordance with the United Nations Convention on the Rights of the Child;

e provide a neutral, non-threatening and age-appropriate opportunity for youth to talk about
parental separation and divorce, including what worked well and what could have been

improved when their parents separated or divorced; and

e clicit the views of youth with regard to the sections of the discussion guide on roles and
responsibilities and children’s perspectives.

METHODOLOGY

Recruitment

Youth workshops were held in Manitoba (Winnipeg), Ontario (Toronto) and Quebec (Montréal).
Random calls by local market research firms generated a pool of potential participants for each
city. The selection criteria included the following variables: parents living apart a minimum of
three months, at least one youth between the ages of 10 and 17 years in the household, youth
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available on the day of the planned meeting and willing to participate in a group discussing how
divorce affects children, and parental consent to the youth’s participation. With parental consent,
the family’s name was provided to the consultation session facilitator.

The group facilitators contacted parents located by the market research firms. During a telephone
interview, parents were informed of the objectives of the consultation sessions, and
confidentiality and consent issues were reviewed in detail. The parents had an opportunity to ask
questions about any aspect of the process.

In the screening process, the facilitator first had to ensure that the parent contacted had the legal
right to consent to his or her son’s or daughter’s participation in this project. Second, parents and
the facilitator discussed whether participation could in any way jeopardize the youth’s
adjustment to parental separation, since the topic for discussion had the potential to precipitate an
emotional reaction. When requested by either the youth or the parent, the group facilitator also
spoke with the potential youth participant about the planned meeting. The facilitator asked
screening questions about the following:

e youth’s age and sex;

e duration of parental separation;

¢ type of custody arrangement (i.e. sole or shared);

e parents’ current legal status (i.e. separated or divorced);

¢ the custodial parent’s occupation and work status;

e cthno-cultural affiliation;

¢ language spoken in the home;

e family violence history;

¢ child abuse history;

e youth’s significant medical and mental health history;

e family’s significant mental health history;

e school difficulties;

e age-appropriate socialization; and

e counselling history, including whether the child, family or both had received counselling
related to parental separation.

As long as there were no apparent contra-indicators, such as severe mental health problems, and
the parent with the right to consent was agreeable, the child was invited to participate. In cases of
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shared decisionmaking, the consent of both parents was required. Written consent was required
from all parents and youth participants. The parents received a resource kit and the participating
young people received resource information and an honorarium at the end of the consultation
session.

Consultation Group Plan

The Winnipeg and Toronto meetings were conducted in English by the same Anglophone
facilitator. The Montréal meetings were conducted in French by a Francophone facilitator. Two
sessions were held in each city. The first session included youths 10 to 14 years of age. The
second session included youths 14 to 17 years of age. The Winnipeg sessions were held on a
Saturday morning and afternoon. The Toronto and Montréal sessions were held on a weekday in
the late afternoon and early evening. Each session was two hours.

A psychologist experienced in working with youth and groups facilitated the sessions. A second
mental health professional (a social worker or psychologist) attended the sessions and acted as a
resource person for the participants as well as a note taker (using flip charts). One representative
from the Department of Justice Canada attended each session as a note taker. In some instances,
one representative of the province attended sessions as a note taker.

Six youths participated in a single three-hour session in Moose Jaw on March 31, 2001. A
trained mediator led this session, along with a youth co-facilitator.

Sessions were held in private meeting rooms at facilities such as a university (Montréal), a
private research firm (Toronto) and a community centre (Winnipeg). No one-way mirrors were
used, and the meetings were not recorded. Separate waiting areas were provided for parents who
brought participants to the meetings. Participants and parents were told that the information
provided during the sessions would be considered confidential and that it would not be disclosed
except in aggregate form. No individual young person would be identified. This policy was
reviewed with the participants at the beginning and end of each consultation group session.

The group facilitators reminded participants that each group would meet only this one time.
Participants were not required to describe their personal situations in detail. By way of
introduction, the young people were asked only to tell the group their first name, who the other
members of their family were, and where they were living. An additional ice-breaker activity
was used in one of the Winnipeg groups. Participants were advised that it was not necessary to
reach a consensus on any of the issues discussed. Nevertheless, these young people agreed on
many points, and these are summarized as follows.

Consultation Group Questions
The following questions were asked in all six sessions, and were translated into French for the

Montréal sessions. Participants also had an opportunity at the end of the session to comment on
anything else they felt was important.
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1. What do you remember about your parents’ separation?
e What was it like for you?

2. How were you involved in decisions your parents made about living apart?
e Are you involved in these decisions now?

3. What helped you, and who helped you, when your parents separated?
e Was a counsellor (e.g. a social worker or psychologist) helpful to you?
e What could have helped you?

4. What (other) professionals did you meet as a result of your parents’ separation (e.g. a
lawyer, mediator or judge)?
e What role did they have?

5. If you had friends whose parents were separating, what would you tell them?
6. What would help your friends?

7. What advice can you give parents or people who work with youth that would make
separation easier for youth?

THE SAMPLE

Eighteen youths participated in the Winnipeg sessions, 22 in the Toronto sessions and 23 in the
Montréal sessions. The Winnipeg sessions were held on June 16, 2001, and the Toronto and
Montréal sessions took place on June 21, 2001.

Of the 63 young people who participated in the consultation workshops, 30 (47.6 percent) were
male and 33 were female (52.3 percent). The youngest participant was 10 years of age and the
oldest was 17. There were 13 participants (20.6 percent) who were 10 or 11, 15 (23.8 percent)
who were 12 or 13, 14 who were 14 or 15 (22.2 percent), and 21 (33.3 percent) who were in the
16 orl7 year category.

Parents provided the following information to the facilitators during the telephone screening
interviews. There were relatively few recent separations: only three (4.8 percent) participants’
parents had been living apart less than one year. Nine participants’ parents (14.5 percent) had
lived apart two to five years, 26 (41.9 percent) had parents that had lived apart six to ten years,
and 24 (38.7 percent) had been separated more than eleven years. In most cases (47 or

75.8 percent), one parent had sole decisionmaking responsibility. There was a shared
decisionmaking arrangement in 10 cases (16.1 percent). There was no agreement about
decisionmaking in five cases, (8.1 percent). Given the length of time parents had lived apart, it
was not surprising that the majority of parents were divorced (36 cases or 58.1 percent). Eighteen
parents indicated they were separated (29.0 percent), and eight parents (12.9 percent) were
unclear about their current legal status. The majority of the youths lived primarily with their
mother (59 youth or 95.2 percent).
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The participants’ families represent the broad social spectrum in Canada. Parents’ reported
occupations ranging from unskilled labourer to professional. Most of the custodial parents were
working (47 or 75.8 percent) and the remainder reported being unemployed or on government
assistance.

Custodial parents were asked about their ethnic or cultural affiliation. Parents in 43 families
(69.4 percent) identified themselves as “Canadian.” In four families (6.5 percent), one or both
parents said they were Aboriginal (i.e. First Nations or Métis). In 15 families (24.2 percent), one
or both parents were born in other countries. Most parents reported fluency in one or both of
Canada’s official languages (58 or 93.5 percent).

A history of family violence was reported in 16 families (25.8 percent). Child abuse concerns
were described by seven (11.3 percent) parents. In 11 instances (17.7 percent), parents identified
significant factors in their child’s medical history (e.g. surgery, head injury related to a motor
vehicle accident or chronic illness). Mental health concerns (e.g. attention deficit hyperactivity
disorder or clinical depression) were reported for eight (12.9 percent) of the youths and 14

(22.6 percent) of the families (for family members other than the participating youth: substance
abuse or anger management, for example). School difficulties were noted for 18 (29.0 percent) of
the participants. In only four cases (6.5 percent) did parents report concerns about their child’s
socialization skills. A small number of participants (6 or 9.7 percent) had received counselling
related to separation and divorce. A larger number (13 or 21.0 percent) had received counselling
about other issues.

REPORT ON THE WORKSHOPS

OVERVIEW

“Divorce is about law and about feelings: you need to make sure
both are in the right place.” (Y outh participant)

Participants and parents expressed enthusiasm for this project. Many of the youths were
surprised that the government would be interested in and value their opinions. For example, one
youth said, “We don’t pay taxes and we don’t vote. Our opinion doesn’t count.” The sessions
were lively and the youths had important ideas to share, along with their advice to parents,
professionals and policy makers.

The participants were not screened for their level of verbal ability or comfort with a group
situation. Very few of the participants knew each other before attending the sessions, although
two young people in one group recognized each other and told the group that they live in the
same neighbourhood. None of the participants had met the facilitator or resource person before
the session. Despite this, the youths quickly made themselves comfortable and responded to
questions in a thoughtful manner. The group facilitator and resource person ensured that every
participant had a chance to respond to the questions during the session.
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The consultation sessions represented a one-time opportunity for young people to come together
to talk about the experience of parental separation and divorce. Their ideas and comments are
summarized below with, whenever feasible, direct quotes illustrating their points.

Parents of many of the participants had separated many years ago so their recollections about
what transpired at the time of the separation were limited by the passage of time. Nevertheless,
participants described how family change continues to be a major factor influencing their lives.
In what seemed to be a message to the group facilitators, as well as parents and policy makers,
one participant said, “Words can hurt more than you know. There can be scars for life.” During
the sessions, youth participants articulated the specific ways that parental separation and divorce
affects them. Their experiences are summarized below in relation to each of the questions posed
during the sessions.

Regardless of the key variables identified above (i.e. age and stage of development, the duration
of separation, and the type of custody arrangement), participants brought out six consistent
themes during the meetings:

e parental conflict;

e parental abandonment or lack of interest in the child;

e voice of the child;

¢ availability, responsiveness and accountability of professionals;
e child support; and

e concern about the future.

In each city, regardless of age or duration of separation, participants repeatedly focused on the
negative impact of ongoing parental conflict. One youth reported his fantasy about how parental
conflict might be resolved. “I dreamt that a cop put my parents in jail. They were handcuffed to
the floor until they talked it out and agreed.”

As will be described below, opinions differed about whether children should be asked to make
decisions about how they will be cared for when parents separate. However, the vast majority of
participants wanted services and divorce legislation to provide a way for their voice to be heard
when decisions were made.

Many participants thought that professionals (mental health or legal) could be an important
resource for children when parents are separating. Few of the Montréal participants reported
involvement with mental health professionals prior to attending the youth consultation session;
nevertheless, they were skeptical of the ability of psychologists, in particular, to be responsive to
youth. On the other hand, many of the Winnipeg participants strongly recommended that every
child whose parents separate be offered the opportunity to speak with a counsellor.

During the meetings it became clear that counsellor availability and responsiveness are critical
factors for youths. They want counsellors to be available in comfortable, youth-oriented settings.
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One participant said that “toys in your office help me to know you like children.” Older
participants emphasized the importance of being able to drop in to see a counsellor, rather than
having to make an appointment. There was agreement that while listening was important,
counsellors also needed to interact with children, give opinions, make suggestions and engage in
discussion—not just take notes.

The accountability of professionals was also extremely important to the participants. One said
that he had seen several lawyers: “...I had a voice but I don’t know whether they told the court
what I said.” Another participant poignantly described feeling betrayed by an assessor. “The
assessor said that what I talked about would be confidential. Later I found out that everything I
said was in the report for court.”

The youth workshops focused on custody and access issues, not child support; nevertheless,
participants raised the issue of child support at every meeting. They were adamant that child
support was important. They viewed payment of a child support obligation as a way that paying
parents show that they are interested in and care about their children. Youth expect the
government to strictly enforce child support arrangements.

Participants also described their concerns about the future. They expressed worry about how
their lives and relationships would be shaped by the legacy of parental separation and divorce.
For example, one participant interrupted the group discussion to say, “I fear for my generation.
Divorce is all we know.” This person wanted to know whether other participants thought they
would marry and have children when they became adults.

What do you remember about your parents’ separation? What was it like for
you?

)

“My life is like a roller coaster.’

This was one participant’s description of divorce. Another participant said he felt like he was
living in “a double world.” Despite this, participants seemed to accept the idea that some adult
relationships are not successful. Divorce was not viewed as unreasonable. For example, one
youth said, “Divorce is okay. If the marriage doesn’t work, just end it.” Some participants
discussed hearing different stories from their parents. Virtually all of them emphasized the
importance of being honest with children. There was general agreement that children have a
right to accurate information and to understand and be informed about the specifics of the
custody and access arrangement. They stressed the importance of parents considering the impact
of their decisions and behaviour on children.

Participants described a range of reactions to and feelings about separation (i.e. frustration,
confusion and anger). One youth stated, “I got mad,” and he told his parents, “You need a
divorce; you shouldn’t be together.” Another commented, “Home doesn’t feel like home
anymore.” Yet another said, “Even at age four I felt the pressures of my parents’ separation. I felt
the tension and the fights.”

Other participants, whose parents had separated some time ago, reported that “now it just feels
normal.” Still others pointed out that they had no apparent reaction at the time of the
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separation—it came many years later. This group of participants talked about how their reactions
and feelings affected relationships with siblings and at school. Several participants said they
were more aggressive and acted out, attributing these behaviours to unhappiness with the family
circumstances.

Four important issues surfaced during this discussion. The first related to the availability of both
parents. Many participants described feeling abandoned by one parent. Referring to times when
one parent was supposed to pick him up, one participant stated, “I waited for him, and waited.
He didn’t come. Eventually I stopped caring.” Another participant said, “If he was part of my
life, he wouldn’t have to ask me all these questions—he would know these things.” The youths
described abandonment in terms of time (e.g. disappearing from a child’s life or being
unreliable) as well as financial resources (e.g. failure to pay child support). In contrast, one
participant stated that parental divorce had little, if any, impact on his life because he saw both
parents all the time. There was general agreement about the importance of parents meeting their
financial obligations for children and continuing to be psychologically and physically available
to children after separation.

The second critical issue raised by participants was the impact of ongoing parent conflict.
Participants described how difficult it was to hear one parent criticize and complain about the
other parent. Participants indicated that when parents did not get along, this sometimes affected
their residential schedule. They see this as unfair, and are resentful about the impact on their
lives. Several participants suggested that continuing conflict between parents sets a poor example
for children. There was general agreement about the importance of parents resolving differences
and working together to raise children, regardless of their marital status.

The third major issue concerned the length of time children spend with the non-custodial parent.
Many described feeling disappointment and anger that this time did not meet their needs. It
became an obligation, rather than something to which they looked forward. Some participants
questioned whether the non-custodial parent was really interested in them. Many participants felt
that the non-custodial parent’s home did not adequately reflect their needs and life. They
expressed resentment about being left in the care of a friend or relative, rather than being with
their parent. Others did not like sharing all of the time with a parent and his or her new partner.
There was general agreement that non-custodial parents should ensure that time they spend with
children is meaningful.

Lastly, many participants talked about the impact of parents’ new partners. Several youths stated
that new unions are difficult for them because they have no power and no say in what happens.
Often, other children are involved. Participants recognize that relationships are complicated, and
that sometimes there is less time for children. One youth told us, “When I think of him being
there for the new baby, and not for me, it hurts.” There was general agreement that parents
should exercise caution when entering new relationships and minimize the potential for negative
impact on children from prior relationships.
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How were you involved in the decisions your parents made about living
apart? Are you involved in these decisions now?

The participants had varying opinions and experiences with respect to decisionmaking about
caring for children. One participant concluded, “The issue is power. Parents have more power
than children.”

Some youths described being very involved in family decisions. One participant said he helped
his mother decide what bills to pay because there wasn’t enough money to cover expenses.
Another stated that he did babysitting and contributed his earnings to the family’s resources to
help make ends meet. Others stated emphatically that decisions, particularly those about
residential schedules, were not the children’s responsibility. Participants had differing reactions
to their current residential arrangements. Two participants in different cities stated that going
between their parents’ homes is inconvenient. Another participant suggested that perhaps
children should stay in one house and parents travel back and forth.

There was extensive discussion about how parents and professionals can tell whether children
are ready to contribute to the decisionmaking process. Participants identified a number of factors,
including the children’s level of anger, pre-divorce experiences and the desire to blame or punish
one parent. The youths concluded that every situation is different and that one method or rule for
decisionmaking may not suffice. As one youth suggested, “What’s best for the child should be a
combination of parents’ ideas and the child’s ideas.” There was general agreement that
children’s opinions should only be requested when they will influence the decisionmaking
process.

Other participants emphasized how difficult being involved in decisions can be for children.
They identified the loyalty conflicts that emerge when children are in a position to choose
between parents. Older participants expressed concern about whether younger children “were
mature enough” to contribute to decisionmaking. They described how younger children could be
confused or swayed by parental promises. Several participants reported parents suggesting that if
they moved to their home, there would be no child support obligation.

A smaller group of participants raised the issue of parent re-introduction. They were referring to
parents who express a desire to reconnect with children after a significant length of time apart.
Participants identified the difficulties inherent in the re-introduction process: many questioned a
returning parent’s interest and goals. In contrast, some other children who had experienced
parental abandonment expressed a longing to reconnect with a parent. Some indicated that they
would search for their parent when they were older.

The majority of participants favoured a process that allowed children to make their wishes and
preferences known. One participant challenged policy makers and the legal system when he
stated, “Don’t make decisions for us; make them with us.” There was general agreement that
siblings should remain together and that decisions about parenting arrangements should foster
consistency to the greatest extent possible in the children’s school and peer relationships.

Participants emphasized the importance of each parent’s home being a comfortable environment
for children.
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In every session, participants noted the importance of having professionals, such as a mediator or
judge, available to help parents agree on how they will care for their children.

What helped you, and who helped you, when your parents separated? Was a
counsellor (i.e. a social worker or psychologist) helpful to you? What could
have helped you?

Participants identified four types of help that positively influenced their experience of parental
separation and divorce. As described earlier, the youths emphasized the importance of parents
resolving their conflicts. The youths suggested that child adjustment was more likely when
parents lived near each other (preferably in the same area but at least in the same city).
Participants looked to their parents to develop constructive co-parenting and parent-child
relationships. Most participants felt strongly that children should not have to go to court or testify
about their parents. There was general agreement that parents need to acquire skills to
communicate effectively about children.

Second, participants described the importance of support systems. Siblings were identified as a
key resource. Friends and other relatives, such as grandparents, were also seen as fulfilling an
important role in children’s lives. Some participants recommended keeping a diary, and others
mentioned pets as a source of support. Still other participants talked about how activities and
hobbies helped them to cope.

Some participants mentioned books they had read or videos they had seen. There was a diversity
of opinions about what sorts of resources would be most appealing to children. However,
participants urged policy makers to ensure that resources are up-to-date, include realistic
situations and are geared to specific age groups. There was general agreement that children
should be involved in creating the resources to ensure their usefulness and acceptance by the
intended audience.

Several participants suggested that mental health professionals, such as social workers or
psychologists, were important potential resources for children. A number of the young people
emphasized that it did not work simply to force children into counselling. Most participants
seemed to grasp the importance of identifying feelings. One youth stated, “The problem is I
don’t let it out. I keep anger in.” One participant commented, “I wish I had been to a group—my
parents, too—and had the opportunity to hear from a professional.” Another participant’s
message to policy makers was clear: “Don’t let kids feel alone or empty.” There was general
agreement that support systems were valuable for helping children identify, understand and deal
with the myriad of feelings resulting from parental separation and divorce.

Third, participants returned to the abandonment theme noted above. They emphasized the
importance of maintaining contact with both parents. One participant advised other session
participants to “always make sure you have their telephone number. Stay in touch with your
parents.” Another participant said that what really made a difference was his father’s continued
involvement in his life.
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The fourth theme was safety. Participants described the importance of ensuring that children are
protected from emotional and physical abuse. They viewed this as the children’s basic right and
an obligation on the part of adults.

What (other) professionals did you meet as a result of your parents’
separation (e.g. a lawyer, mediator or judge)? What role did they have?

Few of the participants reported having their own legal representation. Several youths thought
that if the parents could not reach an agreement, then the children should have a legal
representative to ensure that their point of view was heard. As one participant noted, “You might
need someone to speak for you.” On the other hand, some participants reported that “Questioning
from lawyers and other family members led me to believe I needed to choose which parent’s side
I wanted to be on.” Another commented, “I felt pressure about answering questions when I
didn’t know everything that went on.” Participants strongly recommended that lawyers have
training in psychology and be more sensitive to child development issues and concerns.

Consistent with the background profile outlined earlier, some of the youths had had prior contact
with a mental health professional. In some instances this support was seen as valuable and in
others not. There was general agreement that professionals who work with children should
clearly identify their role and the purpose of the contact. Professionals should be responsive and
ensure that children have an opportunity to express their point of view.

Participants emphasized the importance of professionals really listening to the children’s
perspective. Counselling, participants suggested, would be more effective if the mental health
professional interacted openly with children, responded accurately to questions and respected
confidentiality agreements. Participants identified the components of counselling that would help
them: provide guidance about dealing with the situation, help deal with anger, and help to “get
rid of the energy inside me.” One participant was explicit about what he did not want: “I don’t
want pity. I don’t want someone to ask, ‘Are you okay.’” Participants were also looking for
support with regard to their parents: “Don’t suggest I talk to my parents when I really don’t want
anything to do with them.” There was general agreement that professionals should take children
more seriously.

Many participants seemed to understand that when parents could not agree about how children
would be cared for, a professional might be called upon to investigate and make a report to the
court. Several participants stated that in high conflict situations, it would be beneficial to have an
opportunity to tell a neutral third party how they were being treated. There was general
agreement that in such situations professionals had a responsibility to help children feel
comfortable. In the participants’ opinions, this means that professionals would review reports or
other materials with them prior to submitting such documents to the court.

If you had friends whose parents were separating, what would you tell them?
What would help your friends?

Participants had many suggestions for other young people whose parents might be separating. In

every one of the six sessions, they repeatedly emphasized the importance of children
understanding that divorce was not their fault. One participant said she would tell her friend

— 101 —



REPORT ON FEDERAL-PROVINCIAL-TERRITORIAL CONSULTATIONS
APPENDIX A: REPORT ON YOUTH WORKSHOPS

“Don’t try to find out what you did wrong.” Another said, “Your parents don’t hate you. Don’t
hate them.” They would urge other young people not to get “caught in the middle” or “take
sides.”

Some participants thought children had a responsibility to maintain peace in the household.
Others suggested that “if you only see one parent, try to live your life without worrying about the
other parent.” They would encourage their friends to stay calm.

In every session, participants repeatedly stated that they did not want parental separation and
divorce to be the focus of their life. They said that they would advise friends that “life continues
after divorce.” They would encourage their friends to try to be positive and to use activities to
distract themselves from difficulties in the home and from parental conflict.

Although in one group there was skepticism about the value of professionals, most participants
indicated they would recommend that their friends “talk to someone.”

What advice can you give parents or people who work with youth that would
make separation easier for youth?

Analysis of the discussion revealed five types of concerns or advice. Participants emphasized the
importance of identifying and taking account of children’s needs when parents separate or
divorce. They said that “children need stability.” There seemed to be a feeling among
participants that parents and professionals did not always consider the impact of decisions on
children. Some participants felt that parents thought more about themselves than about their
children. Many participants said that they would have liked an opportunity to meet other young
people in the same situation “in a group like this” (the workshop). There was general agreement
that children need information about the family changes as well as time to make necessary
adjustments.

The second theme that emerged was parent conflict. The participants’ message was explicit and
emphatic. Several participants recommended that parents receive therapy. As one youth said,
“Parents should remember they are role models for children.” They stressed that parents and
policy makers must know that “...whatever happens, parents have to stick by their children.
They need to separate children from the rest of the divorce. Children aren’t just another
possession.” There was general agreement that participants expect parents to resolve their
differences and work together on behalf of the children.

Third, participants challenged professionals and parents to find meaningful ways to include
children’s voices in the decisionmaking process. As one participant succinctly stated, “We’re
not dumb; we know things.” Participants recommended that children be asked for their ideas,
rather than being forced to choose between parents. For example, one participant reported
wanting a place to run away to, “...where no one was going to ask me to choose sides.”
Participants recognize that options need to be available. They want parents to “listen more and
take what we say seriously.” One participant wondered whether “...you could make a law that
forces parents to be responsible.” Several participants suggested that children need skills to help
them have a voice. There was general agreement that adults (parents and professionals) have an
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obligation to create situations that encourage children to talk without fear of recrimination or
censure.

Fourth, participants expressed concern about the lengthy process and how difficult it seems to
be to resolve issues and obtain a divorce. Many participants also stated that “divorce is too
expensive.” One participant wondered why “...divorce had to be an eight-month court battle.”
Another youth recommended that “...there should be scholarships for parents” who need
financial support to pursue legal options. There was general agreement that decisions affecting
children’s lives should be made more quickly, and provision be included allowing decisions to be
changed when necessitated by developmental needs or circumstances.

The fifth theme was child support. As mentioned earlier, many of the participants (particularly
in Toronto and Winnipeg) had considerable knowledge about child support issues and expressed
serious concerns about non-payment of child support obligations. They advocated that the
government impose strong enforcement measures. They viewed child support as an expression of
caring and concern on the part of the paying parent. They saw this as important, even when the
receiving parent had sufficient economic resources to support the children. One participant
suggested that “...the money might be needed later. It would be good to know it was there. I
could use it for university.”

Lastly, participants returned to their earlier concerns about parents’ new relationships. They
urged parents to “go slow.” One participant stated, “I’ve put my life in that family. How can he
[stepfather] just come in and take over?”” Several participants had experienced living in a blended
family. One youth described how a parent’s new relationship can affect children of a previous
union: “Parents are selfish; they put their own relationships first. I couldn’t go up to my dad and
talk to him in front of his girlfriend, so then I stopped talking to my dad.”

CONCLUDING COMMENTS

Participants in the workshops described how parental separation and divorce affect their lives.
On the one hand, they identified their disapproval of parents who are unable or unwilling to
resolve their differences. As one participant explained, “I still love my parents but I have to
understand that’s how it is. It’s hard to respect parents because of their behaviour.”

On the other hand, participants seemed to accept that not all relationships are successful and that
some do not continue. Many participants were able to identify positive aspects of divorce, such
as increasing one’s independence, learning from mistakes and becoming a stronger person. They
expressed concern that parents did not always work hard enough on their relationships, both
before and after the divorce. Many of the youths acknowledged that it is now harder to trust
adults. Some participants were clearly burdened by their parents’ divorce, and had assumed or
were given responsibilities beyond their years (e.g. involvement in financial decisions). One
participant advised the other youths, “You have to look after your mother, because your dad’s
not there anymore.”

Young people are looking to parents and policy makers to create effective and responsive
services that support children when parents no longer live together. They expect child support
obligations to be fulfilled. They want to learn skills that will enable them to contribute to the
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decisionmaking process. They expect professionals to be available, youth-oriented and
responsive to their needs. They worry about the future and their ability to be successful in
relationships. They are searching for effective role models and want parents to take more
responsibility for preparing them for adulthood.

This consultation process was designed to ensure that the perspective of young people is
included in discussions about legislative reforms and services. It is appropriate to conclude with

two comments from the youth participants:

“One program, one questionnaire, isn’t going to help everyone because each person’s history and
experiences are different.”

“Kids should come first. We are the future.”
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INTRODUCTION

A workshop on Aboriginal perspectives on custody and access was held in Ottawa on June 25,
2001. The workshop began with an opening prayer and greeting from an elder of the Bear Clan.
In the opening ceremony the elder explained the smudge tradition, including all of the medicines
and their healing properties. The elder also spoke about the Creator and the importance of
knowledge of the spiritual world.

With respect to the discussion topics, the elder reflected on the responsibility of parents and
elders to give children the guidance they need to ensure they have a good life in all ways. The
elder also mentioned the importance of values, especially those of the family. He emphasized
that elders, particularly grandfathers and grandmothers, are significant, since they have
experienced life to the fullest. Elders possess a wisdom that must be acknowledged and
respected. Additionally, the Bear Clan elder mentioned the gifts of Mother Earth, such as water
and food, and the importance of acknowledging all of creation.

The opening ceremony concluded with a prayer in the elder’s own language.
The following topics were discussed in the workshop:

e the best interests of children from the Aboriginal perspective;

¢ the roles and responsibilities of parents; and

e custody and access issues concerning Aboriginal peoples.

The facilitators of the Aboriginal workshop were Mark Dockstator and Deborah MacGregor.

SUMMARY OF THE DISCUSSIONS

BEST INTERESTS OF CHILDREN

From your perspective, identify the needs of children when parents separate
and divorce (e.g. cultural and familial systems)

How are children affected by separation and divorce?

Community and Extended Family

Participants said children need continuous support from the extended family and the Aboriginal
community. The extended family goes beyond the immediate family to include the clan family,
encompassing teachers, elders and spiritual leaders. Participants noted that although there are
various definitions and perceptions of the family and community, the Aboriginal perspective
must be acknowledged and respected. Therefore, it is necessary that the courts and legal system
acknowledge the Aboriginal community’s input regarding the best interests of children. The
Aboriginal community is considered vital to the healthy spiritual development of children.
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Participants expressed concern that women in situations of violence are often taken to shelters
too far away from the community, and are unable to maintain contact with their children.
Participants suggested that the perpetrator be removed from the home and that the mother and
children stay within the community.

Children Have Different Needs

Participants agreed that children must feel grounded—culturally, spiritually and emotionally.
They need to be prepared for adulthood through the teaching of traditional values, knowledge
and responsibilities about what it means to be a woman or a man. Participants emphasized that
monetary wealth is not as important as cultural wealth in Aboriginal communities. It is important
to ask children what they want and to respect their views and opinions. Children need to lead a
good life; they should be taught to follow the guidance of the medicine wheel, focusing on
kindness, honesty and a strong identity.

Participants discussed the need to avoid the legal system to ensure children’s best interests are
protected. They acknowledged that children are very perceptive and that they all have individual
needs. Factors influencing children’s needs are age, culture, spiritual background, relationships,
family history and safety from violence.

Support Services

Participants said that there must be adequately trained intervention services to ensure that all of
children’s needs are met. In some cases, the participants suggested, the children’s best interests
might be better protected in the city (off reserve) because of the availability and accessibility of
resources and services. Information must be provided to children in a clear and comprehensible
format for them to understand.

Mediation

Participants suggested a mediation service that would comprise an elder as facilitator of the
discussion between the parents. The mediation and discussion would focus primarily on the best
interests of the children (e.g. their spiritual and social development). The “circle” was suggested
as one way to assess these interests since it ensures that there is equal participation by service
providers, families and elders in the discussion.

How can an understanding of the children’s perspective be gained? Identify
an appropriate approach.

To help understand a child’s perspective, participants suggested that those who are close to the
child (e.g. siblings) could speak to him or her. Also, much can be learned from observing the
child’s actions. If a psychological assessment is to be done, participants felt that an elder should
be involved to ensure that the child is properly heard and understood. Children should have
choices about to whom they speak.
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ROLES AND RESPONSIBILITIES

Describe the roles and responsibilities of parents to their children after
separation or divorce.

How can parents continue to maintain a relationship with the child?

What support should be available in the community to help parents?

Responsibility of Parents and Extended Family

Children are the responsibility of all family members, including the extended family. Workshop
participants said that, even after separation and divorce, the responsibilities of the family do not
change. The elder who opened the workshop gave the example of the Naming Ceremony, in
which a “sponsor,” who is not biologically related to the child, is honoured with tobacco and
accepts the responsibility of being a caregiver. With regard to grandparents, the elder explained
that a grandchild is a “double blessing,” and grandparents have responsibility for both their own
child and the grandchild. Participants agreed with the elder on the importance of striving to give
children a good life, and emphasized that parents must realize that children are “sacred beings”
and a gift from the Creator. Participants also noted that parents may need counselling, education
and support to ensure they meet their responsibilities.

Teachings and Knowledge

It is necessary to foster the spiritual life of children to ensure their healthy development and to
help them maintain an awareness of their identity throughout life. Children must be taught
understanding, purpose and reason. The elder also spoke of the symbolism of fire and water as
representing male and female energies. These symbols are part of the ceremony of marriage and
are the medicine of men and women. The caregiver must ensure that children receive this good
medicine.

Changing Needs of Children

The connection among family members is very significant in distinguishing roles and
responsibilities of parents. Workshop participants acknowledged that parental roles are, in many
instances, specific to the sex of the child. For example, girls going through puberty and entering
womanhood should have the opportunity to learn from their mother and grandmothers. Parents
and caregivers also must recognize the “fast-life” stage for adolescents, as this is most often
when children are in need of help. The elder noted that there are certain ceremonies that
celebrate this rite of passage.

Community Support

Participants emphasized that the community is responsible for the support and care of the
children, and identified a need for more positive role models in the community to ensure a safe
and healthy life for children. Participants stressed that support services should recognize the
ability of the extended family to care for a child rather than child welfare programs or foster
parents. A strong sentiment was voiced about the impact of removing a child from an Aboriginal
setting. Participants agreed that all variables should be considered when determining custody and
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access, and that there should be regulations allowing the community to go to court and to have
input into custody arrangements. Participants said there should be legislation to compel judges to
consider Aboriginal values in custody disputes between Native and non-Native parents.

Financial Support and Custody Arrangements

Some standards are in place to effectively assess who is capable of providing financially for
children, but participants expressed concern about who would be financially responsible when
both parents are receiving financial assistance prior to the separation. In addition, participants
asked questions about the treaty obligations of the government when one parent is allocated
financial responsibility. There is a need to clarify what exactly are the parents’ financial
obligations.

CUSTODY AND ACCESS

What are the custody and access issues concerning Aboriginal peoples?

One of the primary concerns of the participants was children’s loss of culture and traditional
knowledge when they are removed from their home. A participant explained that when children
are taken away from the community, they are not able to experience and learn the traditional
ways that are unique to their heritage. Another participant added that there is a great need for
culturally sensitive and accessible support services, especially in the North.

Inuit Communities

An Inuk explained how Inuit have little access to services and, while willing to work with the
government, have received no resources or responses to their requests for support. Inuit have
limited access to the legal system due to inadequate financial resources, and they cannot afford
lengthy court battles. However, traditionally there are few divorces among Inuit, as elders
provide guidance in disputes, and the courts are used only when a solution cannot be found.

Inuit single parents, especially women, face great difficulties. For example, many Inuit women
who are victims of violence do not seek legal action since the court puts the onus on women to
prove their case, which creates an intimidating environment for them. Moreover, in remote
communities, people may have to wait months before the circuit court comes, and when it does,
the proceedings are not private; rather, they are held in front of the community. Because Inuit do
not rely on the legal system, women do not usually get court orders, so when a kidnapping
occurs, for instance, the RCMP cannot respond.

Many women do not have work in the communities, and in some places there is little access to
education and training. Also, Inuit women may be at a disadvantage when their ex-partner is
non-Native because he is more knowledgeable and comfortable in a court setting. Participants
emphasized that the system should take into account how many women had partners who have
returned to life in the South and have abandoned their children in the North. In some cases,
children have been relocated to the South, making it difficult for the parent in the North to spend
time with them (airfares to and from the North are expensive). Finally, many information
booklets are not printed in Inuktitut and are often not relevant to northern women.
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Culture

The Métis, Inuit and First Nations are Canada’s Aboriginal people. Each group or First Nation
within these broader categories has distinct cultural characteristics and lifestyles. Workshop
participants generally agreed that the cultural perspective is the key factor in determining
custody and access. They also repeatedly emphasized the importance of maintaining culture and
language.

Participants discussed the differences between the South and the North in response to a statement
that divorce statistics in the South have no relevance in the North. The cultural divide separates
Natives from non-Natives. The Aboriginal way of raising children is based on patience, love,
communication and teaching responsibility. Moreover, children have a right to the cultural
heritage of both parents. Because children who leave or are removed from the Aboriginal
community lose contact with their culture, it is difficult for them to reintegrate with the other
parent living in the Aboriginal community. For example, a child taken away from his or her
mother loses vital nurturing time. Participants also placed importance on the need for children to
eat traditional foods.

Participants suggested that cultural and heritage programs need to be developed for children both
on and off reserve, and especially for Aboriginal children living in urban areas.

Extended Family

The significance of the Aboriginal family in the nurturing and development of Aboriginal
children was a central part of the discussion. Participants explained that it is important for
children to maintain relations with the extended family. There is a need to establish what rights
and obligations the extended family has, and to ensure that grandparents have access.

Participants said that ways should be found to help heal parents who have been denied access to
their children, and to help them cope with the long-term impact of the parent-child separation. In
addition, participants pointed out that there is a significant impact when family members are
forced to call on services such as the Children’s Aid Society (CAS).

Participants said that parents who miss time with their children should be able to make it up. One
participant noted that when a child is reintegrated with his or her birth mother after living in a
non-Native home, the child has often internalized racist attitudes about Aboriginal culture.

Government and Services

Participants criticized the federal government for not allowing First Nations to be self-sustaining
in terms of health and resource issues. The current federal and provincial systems lack an
integrated approach to improving support services for Aboriginal children and parents going
through a separation or divorce. Participants suggested that governments should focus more on
the important preventive factors of health, education and keeping the family together as a unit.
Participants expressed specific concern about the lack of services for Aboriginal people.
Although there are Native family services in urban areas, the onus is generally on Aboriginal
people to organize their own services, with no financial support. Also, current services, such as
the CAS and the court system, were described as extremely intimidating environments. One
participant described the court system as a church with the judge (in a robe) sitting on high.
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Participants agreed that the system must develop a more “people-friendly” approach to the legal
process, involve elders more and use traditional knowledge as an alternative to the courts.
Participants felt that Aboriginal people should have the opportunity to choose the appropriate
service for them.

HOW CAN THESE ISSUES BE APPROPRIATELY ADDRESSED?

Participants generally agreed that the Divorce Act should be reformed to meet all peoples’ needs.
The current system was described as incomprehensible and advocating “foreign ways.” Any
documentation produced must be clear and comprehensive, and address the issues of all
Aboriginal cultures in their respective languages. There should be more focus on the Aboriginal
perspective and on the family as a “whole.”

New support guidelines should be developed to address various circumstances, including the
obligations the Crown already has. Participants expressed concern about whether the support
guidelines relieve the federal government of treaty obligations when custody is given to a non-
Native parent. Are the obligations of the Crown being integrated into the support guidelines?

Participants also inquired about what calculations the federal government used to establish
guidelines for child support for Aboriginal people.

CHANGES TO SERVICES

First Nations families should be more involved in victims’ rights and support programs, and
there should be adequate support services on reserves. Participants agreed that services must
recognize the needs of various cultures and peoples, and suggested that standards and legislation
be implemented to compel the courts and legal system to acknowledge cross-cultural differences.
In regard to the extended family, it was explained that access and federal jurisdiction varies from
region to region and there is a need for laws to be consistent across the country.

Participants proposed changes to the custody process, specifically for the CAS to become more
educated about and aware of Aboriginal culture and traditions. A participant explained that
members of First Nations always have to prove themselves to CAS and strive to get recognition
from the courts, since there is a lack of respect for Aboriginal people in the legal system.
Aboriginal women are sometimes more afraid of the CAS than of their abuser, and are hesitant to
leave the abuser for fear of losing their children. A participant suggested using elders and the
community to rehabilitate people, so the children would not have to be removed from home. In
addition, participants said that Aboriginal knowledge should be integrated into the legal system.
There is a need for expert representation of the Aboriginal perspective within the family law
system. A suggestion was made to have representation specifically from band councils.

Education and Training

Lawyers, judges and other officials should be more culturally aware and sensitive. Participants
specifically mentioned the need for family courts to provide mandatory training in cultural
awareness, and the need for more education and sensitivity training for frontline service workers.
Also, while many social workers are well informed about Aboriginal issues, there is a shortage
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of Aboriginal foster homes. More support is needed, too, from governments and band councils
for child protection and other community services.

Awareness of Services

Participants expressed a need for education and information services beyond the Internet, since it
is not a practical resource for all people. Aboriginal communities do not have access to many
current sources of information and services. Participants suggested that information should be
available in all languages and in all communities in the form of pamphlets and posters. Increased
awareness of Aboriginal cultures could be fostered through more research and communication
between Native and non-Native people. Participants suggested that a cultural awareness
workshop be held in each community to reinforce Native traditions, with specific emphasis on
the importance of oral tradition.

Prevention

Participants suggested that early preventive measures be included in a culturally appropriate
educational curriculum. Schools must address the issue of violence, and make support services
available for children and parents.

Accessibility

Some Aboriginal people do choose to use the legal system rather than the traditional way of
settling separation and divorce issues. They find, though, that the timing and deadlines of the
process do not recognize the inaccessibility of legal aid and support services in many Aboriginal
communities.

Community

Participants placed significant emphasis on the need for governments to develop an infrastructure
that focuses on improving community support. The group determined that there is a need for
more community support, such as Native foster homes, Native support services (in particular, for
parents who are experiencing separation or divorce) and open homes within the community.

In regard to family violence, participants expressed concern about the current rate of violence
and child neglect in First Nations communities. Participants said that people are often afraid to
report situations in which violence is suspected or witnessed because they fear being called
“troublemakers.”

Elders

Participants recommended that service professionals (such as social workers and psychologists)
draw on elders to help in the divorce process. It must be recognized that elders, traditional
healers and medicine people are as capable as psychologists and other service providers. Any
psychological assessment or therapeutic mediation must involve an elder to ensure that all
cultural differences are acknowledged. The National Elders Council is a resource that various
federal departments should use. In addition, elders’ expertise should be recognized and paid for.
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Alternate Solutions

As an alternative to current dispute resolution methods, participants suggested family healing
through the use of sweat lodges. It was even suggested that perhaps such a ceremony should be
court-ordered in a high conflict situation. Essentially, participants said that the “best practices”

from other services, such as circles and healing traditions, should be applied to custody and
access issues.

ADDITIONAL COMMENTS

e This consultation needs a more comprehensible discussion guide. The language and wording
are too difficult, and the questions need to be restated.

e There is a lack of awareness of the Divorce Act and related issues by Aboriginal peoples.

e Aboriginal treaty considerations need to be incorporated into the child custody and access
process (i.e. Native status, etc.).

e A positive obligation to recognize and enhance Aboriginal culture and way of life is needed.
e The issues facing Aboriginal people need to be properly addressed.

e The terms custody and access should be eliminated as they have a negative effect on members
of the community.

e Aboriginal people should have more substantial involvement in changing the divorce process
and more inclusion and adequate representation on the committee doing this work.

e Aboriginals need their own internal consultation on these issues. The current consultation was
too fast and the background information was provided too late.

e Existing Aboriginal governments need to be recognized.

e Laws and governments must speak directly to the Aboriginal people.

e No action has taken place since the Royal Commission on Aboriginal Peoples.
e Aboriginal people need to be involved in providing input into the system.

e People should have a choice between the “Western” system and the traditional ways.
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Table 1: Organizations at the Aboriginal Workshop

Algonquins of Pikwakanagan First Nation

Assembly of First Nations, Gender Equality and Equity Secretariat

Canadian Heritage, Aboriginal People’s Program

Congress of Aboriginal People

Kitigan Zibi Anishnabeg, Health and Social Services

Métis National Council

Mohawks of Kanesatake, Social Services

Native Women’s Association of Canada

Odawa Friendship Centre, Family Support Services

Odawa Friendship Centre, Pre-post Natal Program

Pauktuutit (Inuit Women’s Association of Canada)
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INTRODUCTION

Workshops on custody and access were held in Calgary on June 20, 2001, and in
Edmonton on June 21, 2001. In total, 150 participants were involved in the
workshops. A list of participating organizations is provided in Tables 1 and 2. In
addition to representatives from the various organizations, a number of community
residents attended the workshops.

The topic discussed at the Alberta workshops was the roles and responsibilities of
parents.

SUMMARY OF THE DISCUSSIONS

ROLES AND RESPONSIBILITIES OF PARENTS

What factors enable good parenting after separation or divorce?

Participants suggested many factors that enable good parenting after separation or
divorce.

Education and Skills Development

Participants believed it is necessary and possible to teach parents communication
skills. Strong communication skills may help reduce frustration and limit the conflicts
that may occur between parents. Communications skills courses may be ongoing and
offered at various stages throughout the process of separation or divorce. At the onset
of separation or divorce, a communication course can help parents deal with
separation- and divorce-specific concerns.

Participants suggested that parents require more education on the impact that
separation and divorce have on children. Parents often assume that children will
bounce back once the legal matters of divorce are resolved. Although many adults find
their post-divorce lives are much better than their pre-divorce lives, many children
find this is not the case. It is important for parents to remember that their actions
during their divorce can have long-term consequences for their children’s well-being.
In addition, parents need to be educated about what to tell their children and what to
keep between themselves to promote the children’s best interests.

Some participants favoured the idea of teaching individuals parenting skills before
they became parents to create a stronger understanding of parental responsibilities.
Parenting courses should begin in high schools and cover the basics of parental
responsibilities and parenting concerns.

Services are available to help educate parents and children, but these services must be
advertised so that people are aware of them. The services that are available, such as
alternative dispute resolution, can help parents facing difficult and adversarial
situations. Such a service may quickly resolve what might otherwise develop into a
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high conflict situation. In addition, a service to inform individuals of the roles and
responsibilities of each parent early on in the separation or divorce proceedings would reduce
potential conflict.

Judges should be educated and better informed about child development, the impact of divorce
on children, and various family systems. Judges appear to treat many family units and situations
as equal, when they should treat each situation as unique, taking into consideration the children’s
needs and desires. The limited time a judge has to observe each family makes it difficult for him
or her to understand each unique situation.

Counselling

Counselling should be provided because it can increase an individual’s self-esteem and help
control stress at the outset of family breakdown. Lack of self-esteem and increased stress may be
apparent not only in the parents but also in the children. Counselling can facilitate cooperation,
improve communication between the parents, and encourage mutual respect. In addition,
counselling can assist in controlling anger, encourage anger management, and keep the parents’
attention focused on their children’s best interests.

Counselling can help parents recognize that although their personal situation is changing, their
relationship with their children must stay the same. As new roles and responsibilities for each
parent evolve, counselling can help them accept the change and appreciate the new arrangement,
thereby creating stability as quickly as possible for the children.

Alternative Dispute Resolution

Many participants believed that mediation was a suitable recommendation. Mediation should
occur at the onset of separation or divorce and again after six months to determine whether any
conflict has developed in the potential arrangement. Mediation should not be mandatory for a
high conflict situation, but should be the first option for the majority of situations.

Equality Between Parents

There should be recognition that each parent has a role to play in the children’s lives. Parents
should recognize each other as equal in making a valuable contribution to the life of the children.
The development of a parenting plan would help each parent see the significance of his or her
role. The plan should set out the distribution of time with the children, and encourage the
involvement of each parent in decisionmaking when necessary. It is in the best interests of
children to spend time with both parents.

Some participants also suggested that parenting arrangements should start with the presumption
that parents are equal. These participants suggested that the courts are sometimes gender-biased
when determining which parent will receive more responsibility in the parenting arrangement.

Financial Accountability

Financial accountability was acknowledged as a concern. Participants suggested that support
should start immediately, in contrast to the current system in which some time is needed to
obtain a support order. The children should be provided with a reasonable standard of living,
although this is often difficult to measure and control. The custodial parent should manage the
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child support in a manner that demonstrates accountability for how the children’s money is
spent. In many cases, spousal support issues are linked with child support issues, and most
participants felt these should be separated.

Flexibility

Flexibility is an important factor in enabling good parenting before and after separation or
divorce, and very important in finding solutions acceptable to both parents. Inflexible parents
will have difficulty developing parenting solutions, leading potentially to high conflict.
Flexibility by both parents should be encouraged in any parenting plan.

Minimize Disruption to Children

Children’s lives after parental separation or divorce should remain, as much as possible, the same
as it was prior to the separation or divorce. Minimizing changes in children’s lives results in
stability, which is very important for their well-being. It is important to sustain and encourage
relationships with family members and friends. Parents should work with the children and
counsellors when necessary to foster strong relationships with extended family members. A
parenting plan should recognize the importance of ongoing family relationships and minimal
disruption to the children’s lives. The plan should be consistent, and adherence to the plan should
be enforced.

Listen to Children

It is important to listen to children in an informal environment. When children are heard in court,
they are under pressure and in an uncomfortable situation. There should be a child advocate of
some kind to represent children. Children will feel more comfortable and able to express their
emotions and desires speaking with a third party in a non-court environment. A child advocate
should be able to determine whether a child requires counselling, and then help the child get the
advice and services he or she needs. The onus should not be on the parents to seek counselling
for their children. Children may find it useful to speak with other children, and a child advocate
could introduce them to other children who have had similar experiences. These children need a
comfortable and accessible place where they can meet to discuss matters of concern.

Follow-up

Another factor that would enable good parenting after separation or divorce is a follow-up
program to ensure that the parenting plan is working, communication is amicable, and the best
interests of the children are being met. Additional counselling or mediation could be
recommended when problems exist that have not been ironed out. It should not be the parent’s
responsibility to seek this follow-up program or evaluation of the situation. Rather, the follow-up
program should be controlled by counsellors or mediators, but not by judges. When a problem is
ongoing, then the impact of this situation on the children must be addressed.

When the problem is that a court order is not being followed, then an enforcement procedure
must be initiated. There must be consequences for not following court orders.
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Separate Parent Issues From Child Issues

It is the role of parents to keep the issues between them separate from issues that affect the
children. It is best for children not to become involved in parental disputes. From the onset of the
separation or divorce, children may often feel that the conflicts occurred because of something
they did. Keeping children separate and not the centre of disputes will lessen the stress on the
children.

Issues and concerns relating to child support are a common point of discussion between parents.
Children should not become involved in any financial discussions and should not be asked how
the other parent is using the money.

Concrete Support System

The development of a concrete support system at the time of separation or divorce would help
parents focus on the parenting plan and the best interests of the children. Such a support system
could include formal support, such as regular counselling and community services (for example,
self-help groups), and informal support, such as that provided by neutral friends or family.
Support should be provided as early as possible. The services available in a community should
be advertised so people are aware of them and know where to find them.

Timeliness

The timeliness of the process is important to children. Provision of services and support should
occur early. Parents should understand the process so that their expectations are not unrealistic.
Court proceedings should not be the first step of the divorce process; rather, they should be the
last, after all other services have been exhausted. There should be early intervention and support
provided to the parents so they can limit conflict and resolve the matter as soon as possible. One
suggestion for improving the timeliness of service provision is a 24-hour hotline that parents can
phone to seek advice in a timely manner.

Cultural Sensitivity

Another factor parents considered significant to good parenting after separation or divorce was
recognizing specific cultural sensitivities. There are often very few culturally sensitive services
in communities, and the lack of multicultural services creates obstacles for some parents who are
trying to separate or divorce.

Would the use of terms other than custody and access make a difference in
the way post-separation parenting arrangements are determined?

The majority of participants’ comments on the continued use of the terms custody and access
were negative. Participants said that these terms do the following:

e suggest ownership of the children by the custodial parent;
e treat children as commodities or pawns;

¢ do not reflect parenting responsibilities;
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e setup a power struggle, which creates dominant and subservient roles;

e prohibit flexibility;

¢ do not define what parenting is;

e create adversaries, making custody the goal;

e encourage the non-custodial parent to abdicate responsibilities;

e create an overall bad feeling;

e are emotionally charged;

e ignore the rights of the children to maintain relationships with both parents;
e create an imbalance in parental responsibilities;

e promote unilateral decisionmaking; and

e restrict the access parent from participating in decisionmaking and the ongoing parenting of
the children.

All of these comments suggest that the current terminology focuses on the rights of the parents
rather than on the needs of the children.

Other participants supported maintaining the current terms, suggesting that changing the
terminology would not make a difference. The current terms are widely recognized and would
continue to be used in everyday language anyway because they are understood.

What are the advantages and disadvantages of the proposed terminology
options?

Option 1
Keep the current legislative terminology.

Some participants believed that there were advantages to keeping the current terminology. It is
plain language that is understood throughout society and the legal system. Redefining the words
would cause confusion without removing the problematic connotations of the definitions. The
definitions could be refined to focus on the children’s interests and rights. They are flexible
terms that can be adapted to individual parenting arrangements. For some participants, there is a
clear definition for the terms. With this option, access would continue to be described as a right
of parenting, and custody as the responsibilities of parenting.

Option 1 would be more workable if information were provided to parents to explain the various
types of parental arrangements, so that parents take less offence at the parental responsibilities
assigned. Parents must realize that if they could cooperate they could create their own parenting
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plan and use their preferred terminology to explain the parenting roles and responsibilities of
both parents, thus eliminating the terms custody and access.

Participants suggested many disadvantages to keeping the current terminology. They said there is
too much history and too many negative connotations attached to the terms. It was suggested that
the words cannot foster a change in attitude, and that they create adversaries and a win-lose or
all-or-nothing division of power, which precipitates power struggles between the parents. The
terminology is not considered flexible enough for all parental situations. It is not a plain language
definition because the terms are used in so many situations to imply different arrangements. The
terminology does not focus enough on the possibility of equal responsibilities and a co-parenting
arrangement, which some feel would be best for the children.

As stated earlier, some participants said that the terms are not in the best interests of the children
because they imply ownership of the children by the custodial parent.

In regard to option 1, participants suggested that the terminology must reflect the importance of
the involvement of parents, extended family and the community in children’s lives. Some
participants said that the Divorce Act should affirm that, in most situations, parents are equal in
theory and thus equally suitable as parents. The following were additional comments regarding
option 1:

e it should reflect the children’s need for supportive relationships with appropriate adults;
e it should reflect children as human beings, not property;
¢ it should promote a reduction of sexism in custody decisions;

¢ it should communicate the responsibility of parents to nurture the children’s relationship with
the other parent and extended family; and

e it is not workable.

Option 2
Clarify the current legislative terminology: define custody broadly.

Some participants said that maintaining the existing terms, but defining them differently, might
create a broad definition that would be more acceptable. The new broad definition would be
more flexible and able to accommodate unique parental situations. It was suggested that the new
definition must also include a description of parental responsibilities (similar to option 3) and the
possible roles of parents. This would allow each parent to define his or her contribution to the
welfare of the children if so desired. In addition, parents should have the opportunity to submit a
list of responsibilities that they are willing to assume.

Some participants said that the broad definition of custody would be too ambiguous. They felt
that such a definition would continue to trigger power struggles between parents, create
adversarial situations and imply ownership of the children. The broad terminology proposed in
option 2 does not highlight the fact that each parent has a significant ongoing role in the
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children’s lives. Participants questioned the wisdom of eliminating the simplicity of the terms
custody and access, only to replace them with the complexity of new wording.

Participants made the following additional comments about option 2:
e The language needs to change.
e The parents’ role must be clearly defined no matter what the terminology.

e If the language were redefined, people would be confused and continue to attribute the old
connotations to the new terms.

e There should be flexibility in the terminology suggested.

e The word custody should be broken down further into custody and additional custody,
reserving the term access for situations when a parent is unfit to have additional custody
(e.g. in family violence situations).

Option 3
Clarify the current legislative terminology: define custody narrowly and introduce the new term
and concept of parental responsibility.

Some participants suggested that introducing the new term parental responsibility would create a
built-in flexibility, allow parents the right to develop their own language to describe their
parenting arrangement, and move away from a focus on parental rights. Participants said that
putting emphasis on parental responsibility prevents children from having to choose one primary
parent. This encourages parents to divide parenting time and parenting responsibilities among
themselves, in line with their particular situation. These participants said they believed this
option would be successful in both consensual and disputed situations.

Some participants believed that option 3 would be acceptable in the following circumstances:

¢ if there were an education process for parents explaining parental responsibilities and the
importance of parenting plans;

¢ if there were annotated examples of successful parenting plans; and

e if parents cooperated in creating a parenting plan and recognized distinct parental
responsibilities.

In contrast, participants said that the narrowly defined term custody would still portray
ownership, imply imbalance and denote a winner and a loser. This negative word is not
necessary to define the children’s residence and should be removed from the legislative
terminology. The concept of custody can be incorporated into the term parental responsibility.

Furthermore, the term parental responsibility would not be useful if the parents were not
agreeable, and it would create conflict and disagreement about what would be best for the
children. Some participants said that keeping the word custody in the terminology denotes a
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primary home for the children and that the parents do not share the responsibilities for the
children. These participants said that children ultimately need one primary caregiver to create
stability. Some participants said that option 3 would not be workable when distance was a factor,
because sharing parenting responsibilities would be difficult when the parents live in different
parts of the country.

Participants provided additional comments on option 3:

e Familiarizing parents with these words would make them non-threatening; therefore they
must be clearly defined.

e Parents and children should have the same understanding of the responsibilities.

e A practical understanding of the consequences of assigning parenting responsibilities must be
provided.

e Equal responsibilities should be an option, depending on the circumstances.
e Children should be involved in the decisionmaking.
e More support is needed regardless of the terminology suggested.

Option 4
Replace the current legislative terminology: introduce the new term and concept of parental
responsibility.

Participants identified many advantages of this option. Some said that adopting this terminology
in the legislation would not require parenting responsibility to be divided equally. They felt it
focuses on the responsibilities of parents as opposed to the rights of parents, and by removing the
words custody and access, removes all their negative connotations. This option would encourage
mediation as an effective means of developing a parenting plan and encourage communication
between parents. It would minimize the amount of contact required in high conflict situations,
and thus work for both consensual and disputed cases.

It was suggested by some that parental responsibility and parenting plans would allow
responsibilities to be allocated on the basis of the best interests of the child and encourage
parents to divide parental responsibility between them, using the court as a last resort. Parental
responsibility empowers both parents in their roles, encourages flexibility, recognizes different
parenting styles, and has the capacity for growth and change.

Furthermore, some participants said that parental responsibility does not require responsibilities
to be equal, considers the responsibilities and not the rights of parents, adequately addresses
situations in which parents do not want to be considered equal, and relieves parents of their
responsibility to cooperate because it is in the best interests of the children.

The participants opposed to option 4 suggested some disadvantages. It was suggested that

additional pressure would be placed on the courts in assigning responsibilities and determining
what is best for the children, thus making the process slow and difficult in complicated situations
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and putting too much pressure on judges. Also, the introduction of new terminology would create
confusion, require all parents to be educated about the terminology, and only replace old
terminology with something just as difficult to understand.

Some participants argued that the concept of parental responsibility and the need to create a
parenting plan rely too much on parents formulating an agreement, do not encourage cooperation
and may create exclusive responsibilities that are not workable.

In addition to the advantages and disadvantages of replacing the current terminology and
introducing the new term parental responsibility discussed above, participants suggested the
following:

¢ Placing responsibility on judges and courts should be a last resort.

¢ [f some parental responsibilities were not discussed or included in the arrangement, conflicts
would be created when they do arise.

e Judges should have lists, models and definitions to help them make decisions.

e There is the need for affordable, workable, accessible and prompt recourse to ensure
compliance with parental responsibility orders.

Option 5
Replace the current legislative terminology: introduce the new term and concept of shared
parenting.

Some participants suggested many advantages to replacing the current terminology and
introducing the term and concept of shared parenting. These participants said that the term
shared parenting reinforces the responsibility of parents. When desirable, it allows one parent to
be more responsible than the other, but under most circumstances would not allow one parent to
have total control over the children. The concept of shared parenting provides parents with
ownership of the parenting process, which would increase the chances of successful post-divorce
parenting. The parents could create a framework that would allow them both to determine the
scope and nature of their parental responsibilities. Shared parenting also provides flexibility for
the future, and encourages ongoing collaboration.

The concept of shared parenting recognizes that children are not property, allows both parents to
make decisions about their children’s lives, and enables the children to have regular interaction
with both parents and access to the extended family.

Some participants identified disadvantages to replacing the current terminology and introducing
the term and concept of shared parenting. Some said that the term shared parenting was not
workable because it creates unrealistic assumptions. Moreover, in some situations, the extensive
interaction between parents that it requires is not possible. Shared parenting cannot be mandated
by law when parents do not wish to participate in parenting, and it will not work when both
parents do not participate. Other disadvantages are that this concept does not emphasize
children’s rights, and that not all aspects of parenting can or should be shared.
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In addition to the advantages and disadvantages of replacing the current terminology and
introducing the term and concept of shared parenting mentioned above, participants suggested
the following:

e There should be screening for family violence.

e The terminology should be more positively worded.

e Shared parenting does not necessarily mean equal parenting or equal residence.

e The term should include the concept of equal shared parenting or shared and equal parenting.
e The definition should include what is not in the best interests of the child.

e Counselling should be accessible, and the children’s needs should be considered.

e Models should be prepared that parents can choose and build upon.
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Table 1: Organizations Represented at the Calgary Workshop

Association of Collaborative Family Lawyers

Balbi and Company

Blake, Cassels & Graydon

Calgary Legal Guidance

Calgary Police Service

Canadian Bar Association, Family Law Section

Canadian Grandparents Rights Association

CARP (formerly the Canadian Association of Retired Persons)

Community Strategies

Duncan & Craig

Faber Gurevitch Bickman

FAIR Society

Family and Community Support Services

Family Law Information Centre

Family Mediation Services

Family of Men Support Society

Fong, Ailon & Norrie

Foster, Wise & Walden

Gaetano & Associates

Impacts Consulting Ltd.

Law Society of Alberta

McConnell, Maclnnes, Graham

MESA (Men’s Educational Support Association)

Mid Sun (Calgary) Youth Justice Committee

Miywasin Justice Program

Murray Silver Counselling Ltd.

University of Calgary

Van, Harten, O’Gorman, Foster

Women Looking Forward

Youth Criminal Defence Office
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Table 2: Organizations Represented at the Edmonton Workshop

Alberta Children’s Services

Aboriginal Consulting Services

AHRE, Central Region

Alberta Civil Trial Lawyers Association

Alberta Council of Women’s Shelters

Alberta Council on Aging

Alberta Hospital

Alberta Law Reform Institute

Alexander Youth Justice Committee

Broda & Co.

City of Spruce Grove

Correctional Services Division

Court of Queen’s Bench

Edmonton Local Council of Women

Edmonton Social Planning Council

Edmonton Women’s Shelter Ltd.

Embury McFayden & Wilson

Enoch Youth Justice Committee

Equitable Child Maintenance and Access Society

Family and Youth Court

Family Law Information Centre

Family Mediation Services

Grandparents Unlimited

High Prairie Youth Justice Committee

Human Resources and Employment

Jiwaji Law Office

Kochee Men Young

Leduc County of Family and Community Services

M.E.R.G.E. (Movement for the Establishment of Real Gender Equality)
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Table 2: Organizations Represented at the Edmonton Workshop (cont’d)

Maintenance Enforcement

Martinez Meunier Scholter

Men’s Education Network

Morinville Youth Justice Committee

Native Counselling Services of Alberta

Orphaned Grandparents Association

Poverty in Action

Sexual Assault Centre of Edmonton

Special Education, Edmonton School Board

Strategic Initiatives

Strathcona County Family

Town of Barrhead

Town of Bon Accord

Town of Bonnyville

Town of Vulcan

University of Alberta
West Yellowhead Child and Family Services
West Yellowhead Law Office

Women’s Law Forum
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INTRODUCTION

Six workshops were held in British Columbia on custody and access: in Vancouver on
June 4,2001, New Westminster on June 5, 2001, Abbotsford on June 6, 2001, Prince
George on June 11, 2001, Kelowna on June 12, 2001, and Victoria on June 13, 2001.
Approximately 97 participants attended the workshops. Table 1 lists the participating
organizations.

The following topics were discussed at the British Columbia workshops:
¢ roles and responsibilities of parents;
e family violence; and

e meeting access responsibilities.

SUMMARY OF THE DISCUSSIONS

ROLES AND RESPONSIBILITIES OF PARENTS

What factors enable good parenting after separation and divorce?

The participants generally agreed that the roles and responsibilities of parents are to
provide love, support, security and safety for children. Separated parents have the
same responsibilities as they did when the family was intact. However, they might
meet these responsibilities in a different way. Most people felt that both parents need
to play a substantial role in the growth, development and support of their children.

Clear Definitions

For parents to fulfil their roles and responsibilities, they need to define and agree on
their respective roles from the outset of the separation and divorce. Participants
suggested that the terminology and range of responsibilities used in parenting plans
must be clearly defined in legislation.

Safety

The climate should be one of “no fear” for the children or caregivers. The safety of the
children from any form of violence should be the overriding priority.

Training

Participants suggested that training is necessary for parents to learn how to recognize
children’s basic needs and to develop stronger parenting skills. Parents should have
pre-marriage courses describing the roles and responsibilities of effective parents. The
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courses should emphasize communication skills, cooperation and anger management. In
addition, courses should be available for separating parents during transition stages in their
relationship.

Cooperation

Parents must recognize that cooperation is necessary if they are to focus on the best interests of
their children. Cooperation should be encouraged while creating a parenting plan, which will
allow each parent to understand and value the contributions both parents make to the children
and their importance in the children’s lives.

Recognizing the Children’s Needs

Parents must recognize the needs of their children and always consider the potential impact of
their actions on the children’s welfare. Workshop participants made many suggestions about
what is important for children. The children’s best interests depend on many things:

e parents putting their emotions aside and considering the children;
e children having the support of extended family members;

e stability in the children’s lives;

e open communication between parents and children;

e no presence of fear;

¢ an absence of anger in the relationships; and

e children feeling accepted by both parents.

What suggestions do you have for improving awareness of the services?

Participants made many suggestions for improving awareness of services and the types of
services provided. Participants suggested offering awareness programs through work and
schools, so information would be readily available, and producing advertisements and videos
about the available services. It was suggested that advertisements be placed in central locations,
such as supermarkets and community centres. The advertisements, videos and pamphlets must
reflect cultural variations and sensitivities. In addition, professionals, such as doctors, lawyers
and teachers, must be familiar with all available services so that they can help people seeking
advice.

Participants suggested that services be expanded to include a full range of programs for men,
women, children and extended families.

How could these services be made more helpful to parents?

Participants had many suggestions for making services more helpful to parents who are trying to
agree on how they will care for their children after their separation or divorce. Participants
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strongly suggested the need for more education and improved services for parents focusing on
children’s needs.

Services and Supports Needed

Participants noted that considerable support is needed for both separating and divorcing parents
and for children. Concern was voiced about the role and operation of the current adversarial
court system, which seems to focus on parents’ rights rather than their obligations to their
children.

Many participants noted that some services are available but are not well known or advertised.
Participants also said that these services are quite fragmented, with no particular way to find out
what services exist and how to access them. Several participants stressed the lack of services for
men, who could benefit from counselling and other transition assistance during the separation
process.

Others pointed out the need for materials and information to be in simple language, and for
services tailored to various cultures and languages. Participants considered legal aid and family
law drop-in centres to be helpful but in need of expansion.

Education

Some participants said that the schools should offer courses that deal with parenting. It was felt
that classes on how to build healthy families, how to communicate and how to resolve disputes
would provide long-term benefit. One participant noted that each dollar spent on prevention
saves multiple dollars in intervention during a family break-up.

Courses on parenting after separation should be mandatory for both parents. These would ensure
that parents understand and acknowledge the interests of their children. Participants argued that
when parents end up going to court as a result of a family break-up, formal reports and
assessments should be made available to judges to help them determine what kind of relationship
would be in the best interests of the children.

Mediation

Some participants suggested that mediation should be mandatory for all separating or divorcing
parents. Other participants said it should remain optional, and that a professional or the parents
should decide whether the service would be helpful in each unique situation. Strong emphasis
was placed on creating parenting plans that are based on the children’s needs.

Improving Services

The participants also made the following suggestions for improving services;

e The federal and provincial court systems are in competition, and so more consistency and
communication between the levels of government would be helpful.

e Family justice counsellors need to be more readily available to assist.

e Services must be geared to men, women and children.
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e Services must be sensitive to cultural differences and recognize all languages that may be
required.

e Legislation must be comprehensive and easy for all individuals to follow.
e Early intervention services should be available.
e Services must provide information on alternatives to the courts (for example, mediation).

¢ Initial assessments and mandatory reassessments are required to determine that the children’s
best interests are the main concern.

e Early detection of family violence situations should occur.

e There should be specialized family court judges who are very familiar with the legislative and
non-legislative options.

e There should be a place to provide a comprehensive, multidisciplinary assessment of high
conflict situations.

e There should be a safe place for children to voice their opinions.
e There should be a child advocate to speak for children.
¢ There should be more resource centres that can provide a safe place, support and advice.

Would terms other than custody and access make a difference in the way
post-separation parenting arrangements are determined?

Many participants said that the words custody and access exacerbate the tensions occurring
during a separation or divorce and emphasize the winner-loser nature of the situation. The vast
majority of participants felt that these terms were no longer appropriate and should be replaced
with a more neutral term such as parental responsibility. This new wording would shift emphasis
from the interests of parents to their responsibilities to look after the interests of their children.
Some participants said that in the absence of physical danger or violence, the concept of shared
parenting offers the best opportunity for parents to work out a parenting plan in the interests of
their children. Most of these participants represented fathers’ organizations. Others participants
said that it was important for parenting roles to focus on caregiving and guardianship,
recognizing that over time the roles and responsibilities of the parents will change in response to
the changing needs of the children.

Many participants commented that parents should use the court system only as a last resort, and
that legislation should require parents to attend mediation or other alternative dispute resolution
programs to work out a parenting plan in the best interests of their children before taking their
case to court.

Participants made the following specific comments on the proposed terminology options.
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Option 1
Keep the current legislative terminology.

Many participants said that the current terminology must be changed because the word custody
denotes ownership and the term access denotes visitation. Others said that if definitions of these
terms were to be changed, they would have to be narrowed so that people could understand and
agree on what they mean; therefore, terminology should not be changed until definitions and
concepts are agreed upon.

Option 2
Clarify the current legislative terminology: define custody broadly.

Some participants said that this option adequately covered many parenting situations. Clarifying
the current terminology would reduce some confusion, and by defining custody broadly, this
option reduces some of the win-lose characteristics previously associated with this term.

Option 3
Clarify the current legislative terminology: define custody narrowly and introduce the new term

and concept of parental responsibility.

Some participants said that option 3 would be best. They suggested that the term guardianship be
introduced. The differences between guardianship and custody could be defined, and the term
access reserved for when a parent’s rights have been reduced because of violent or offensive
behaviour.

Option 4

Replace the current legislative terminology: introduce the new term and concept of parental
responsibility.

Some participants preferred option 4, giving the following reasons:

e [t allows for shared decisionmaking.

e It uses the term parental responsibility, which reflects the responsibilities of the parents to
their children.

e [t allows for flexibility to address unique situations.
e [t recognizes the importance of parenting responsibilities as opposed to parents’ rights.
e [t allows for parents to be accountable for their actions or lack thereof.

Participants also suggested that the term parental responsibility should replace the term access
and that primary residence should replace custody.
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Option 5
Replace the current legislative terminology: introduce the new term and concept of shared
parenting.

Some participants preferred option 5. They said that shared parenting and joint custody should be
presumed unless there is reason to believe that one parent is less suitable than the other. The
concept of shared parenting allows the presumption of equal parenting. Mandatory mediation
could be encouraged with the goal of creating a parenting plan. Participants also suggested that
there should be special magistrates or judges who take a child-centred and gender-neutral
approach when deciding on outstanding issues or proposed changes to the parenting plan.

Other participants said that shared parenting is an unrealistic term that would cause parents to
insist on equal parenting roles even in high conflict situations.

Additional Comments on Terminology in the Legislation

Participants made the following additional comments:
e Both parents need the opportunity to love, rear and nurture their children.
e Denial of access is a form of irresponsibility.

e Relationships should be carefully examined and family situations assessed before determining
the custody order.

¢ Interim agreements should be developed as soon as possible and modified when situations are
resolved.

e Judges’ discretion should be limited.

e The safety of women, children and men must be ensured.

e Children’s relationships with their extended family should be protected and encouraged.
e There must be continuity in the services offered by the provinces and territories.

e The court system should be a last resort.

e Mediation should not be required when violence is an issue or possibility.

e All situations are unique so legislation must be flexible.

What are children’s needs when their parent’s separate?

Participants noted that children need emotional support and circumstances in which they feel
secure so they can retain or build their self-esteem. Several participants also commented that
children do not currently have a voice in the separation process and said that, when possible,
those interested should be able to express their needs and expectations.
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Many participants raised the point that children should not be pawns in the separation or divorce.
Furthermore, children should not be put in the position of having to manage communication
between the two parents. Significant effort should go into developing a parenting plan that will
give children stability, consistency and predictability.

Parenting Time

Most participants agreed that children’s best interests are served when they have sufficient
parenting time with both parents. One parent should not alienate the children from the other. The
focus should be instead on parental responsibility and ensuring that both parents have equal
access or as much access as is possible through the system. This is understood to refer to
situations in which there is no clear evidence of danger or violence.

Some participants from men’s groups said that the best interests of children would be met by
implementing the 48 recommendations of the Special Joint Committee on Child Custody and
Access.

FAMILY VIOLENCE

In the discussion on family violence, almost all participants agreed that demonstrated physical
violence and the continued threat of such violence should not be tolerated, and should be a factor
in decisions about the best interests of children. However, there was not full agreement on what
other forms of violence, besides physical violence, should be considered when making these
decisions. Some participants questioned whether there was a workable definition of family
violence, and whether it should include emotional and mental abuse. It was said that any physical
violence should clearly not be tolerated, but that dealing with the more subtle forms of violence
between parents is more difficult.

Participants also noted that violence is not a gender issue, and that there are various types and
levels of violence. Some participants said that violence involves issues of power and influence.
Some noted that some divorce proceedings have to deal with false allegations, and that these are
a form of violence intended to alienate children from a parent. Others noted that there are no easy
answers to this emotionally complex question, and that there can be high levels of conflict
without physical violence.

Services and Supports Needed

To deal with the effect of family violence, participants said that there needed to be considerable
education and services for parents and children. Many participants said that there should be
education for professionals in the legal system as well, so that they can better understand what
happens to children who witness abuse and experience post-traumatic stress.

Most participants said that judges need to take family violence into account when making
decisions, but also that the role of the courts should be minimized and that solutions in the best
interests of children be worked out through alternative dispute resolution mechanisms. Others
added that not only should judges be trained to understand the nature and effects of abuse and to
take family violence into account, but also that evaluation tools should be developed focusing on
the potential for recurring offences.
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Several participants noted the difficulty in setting out a standard method for assessing violence
because of the different circumstances in each family, which must be assessed case-by-case to
make an appropriate judgment.

There were suggestions that family court judges should also be aware of any criminal charges,
and that these must be considered in the overall determination of the best interests of children.
Child advocates should also play a significant role in ensuring that the best interests of children
are taken into account.

Participants agreed that mediation is an appropriate mechanism to deal with divorce and
separation provided that no violence, intimidation or harassment has been a part of the post-
divorce relationship. If there were, it would be necessary to develop a parenting plan with input
from the court.

MEETING ACCESS RESPONSIBILITIES

The discussion on access in the best interests of children identified three problem areas:
e not using or living up to access opportunities and responsibilities;

e wanting more access and not being able to obtain it; and

e withholding access.

Some participants argued strongly that the word access should be eliminated and that the
importance of both parents to children’s well-being be reinforced. Others noted that the word
access implies visitor rather than parent and, therefore, parental responsibility should replace
custody and access. Many pointed out that a parenting plan is needed. These plans may vary with
the ages of the children and their particular circumstances, but should always include an
agreement about roles and responsibilities based on the principles of shared parenting.

Supervised Access and Resource Centres

Some participants said that there should be many more structured opportunities for supervised
access, since often there is no formal, neutral place where children can meet with the non-
custodial parent. This is particularly important when violence is a concern. Others noted that
children need to have safe and healthy access to both parents, and that this requires support for
non-custodial parents in the form of parenting courses so that they can understand their changing
roles and relationships and the responsibilities that they have to carry out.

Several participants made reference to the Alberta model, which they described in positive terms
for how it deals with parenting responsibilities. Still others noted that courts should not make
access orders that are inconsistent with emergency protection orders and issues emerging out of
the criminal court system. The safety of children, their supervisors and the custodial parent is
paramount.
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Interests of the Children

Participants noted the importance of recognizing the entitlement of children to the parents’ time.
Developing parenting plans that acknowledge this entitlement is critical, and doing so through
alternative dispute resolution mechanisms is preferable. Some participants said that access is not
the right of the parents; rather, it is the right of the children. A mandatory parenting plan, such as
is required in the State of Washington, should also be considered.

With respect to access after separation and divorce, many participants noted the importance of

extended family: not only parents should have access, but also grandparents, siblings and other
relatives. As well, children should have a say in the access relationship—when they want to see
or need to see their parents.

Parenting Plan

Many participants supported the concept of a parenting plan, particularly a plan that does not
involve going to court. Developing such a plan would be less expensive than going to court, and
potentially would reduce the acrimony that frequently intensifies during the court process. The
parenting plan should be flexible so that it can be modified as conditions change and as the
children develop and grow. This flexible system should be reviewed regularly, possibly every
two or three years, and on request of the children or either parent.

Some participants noted that the court system is really a blunt instrument that is not designed for
family problems or conflicts. An alternative approach might be “special masters,” individuals
who can deal with family issues but practise outside the court. Participants also said that
separating and divorcing parents often have their own psychological and emotional problems that
need to be addressed through responsive services, training and orientation courses.

Participants said that when a non-custodial parent does not follow through on access, this should
be considered a form of child abuse. Non-compliance by custodial parents should also be
censured. Both of these circumstances could or should lead to a change in the custodial order.

Some participants said that access agreements are not systematically or fairly applied.
Maintenance orders seem to be enforced, but access orders are not. Some participants noted that
access has to do with interpersonal and psychological relationships and should not be tied to
maintenance.

There was considerable agreement that both parents need to be accountable for meeting their
access and/or parenting responsibilities. The court system may have to develop a plan for access
and enforce it in high conflict situations, which include violence and abuse. Some participants
argued that the parents should draw up the plan before the separation or divorce is finalized.
Others noted that seeing a family justice counsellor when developing such a plan should be
mandatory. Generally, there was considerable support for the concept of a parenting plan and
parenting responsibilities rather than custody and access.
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Table 1: Organizations Represented at the British Columbia Workshops

Abbotsford Community Legal Services Society

Abbotsford Women’s Support Services

Ann Davis Transition Society

Barrister and Solicitor (2)

Battered Women’s Support Services

B.C. Association of Clinical Counsellors

B.C. Association of Social Workers, Child and Family Therapy

B.C. Association of Social Workers, Okanagan Branch President

B.C. Association of Social Workers, Okanagan Branch Representative

B.C. Men’s Resource Centre

B.C./Yukon Society of Transition Houses

Burnaby/New Westminster Family Justice Centre

Cameron Kenney

Canadian Coalition for Parental Rights

Canadian Grandparents Rights Association

Cariboo Friendship Society

Central Okanagan Elizabeth Fry Society

Central Okanagan Emergency Shelter Society

Chetwynd Women’s Resource Society

Dewar & Co., Alkali Ranch

Elizabeth Fry Society

East Fraser Family Justice Centre

Equal Parenting Group

Families First Resources Society

Family Education and Support Centre

Family Law Sub-section, Okanagan, Kendall, Penty & Co.

Family Law Sub-section, Vancouver, Canadian Bar Association

Fathers Advocating Children’s Equality

Fraserside Community Services, Supervised Access Services

Georgialee A. Lang and Associates

Grandparents Raising Grandchildren

Immigrant and Multicultural Services Society of Prince George

Ishtar Transition House Society

Justice Centre

Kelowna Family Justice Centre

Kelowna Family Services Centre Society

Kids Turn of Greater Vancouver

Law Courts Education Society of B.C.

Legal Services Society

LSS Family Law Clinic

McAfee, Hattori & Shaw
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Table 1: Organizations Represented at the British Columbia Workshops (cont’d)

Mission Community Services

Mom’s House, Dad’s House

Munroe House

Non-Custodial Parents Association

North Okanagan Youth and Family Services Society

Northern/Interior Family

Oakhill Counselling and Mediation Services

Parent and Child Advocacy Coalition

Parents of Broken Families, Kamloops

Penticton and District Community Services Society

Penticton and Area Women’s Centre Society

Penticton and District Multicultural Society

Phoenix Transition Society

Port Coquitlam Area Women’s Centre

Prince George and District Elizabeth Fry Society

Prince George Native Friendship Centre

Progressive Intercultural Community Services Society

Quesnel Women’s Resource Centre

School of Social Work and Family Studies, University of British Columbia

Shazz Training and Counselling

South Surrey White Rock Women'’s Place

South Vancouver Neighbourhood House

Supervised Access and Access Exchange Program, Elizabeth Fry Society, Kamloops

University of Northern British Columbia

Vancouver and Lower Mainland Multicultural Family Support Services Society

Vancouver Community Mental Health

Vancouver Custody and Access Support and Advocacy

Vancouver Family Justice Centre

Vancouver Rape Relief and Women’s Centre

Vernon and District Immigrant Services Society

Westminster Community Law Clinic

Wingham Kinsman Label, Barristers and Solicitors

Women In Action

Xohlmet Transition Society
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INTRODUCTION

Workshops on custody and access were held in Flin Flon on June 8, 2001, Brandon on
June 12, 2001, Winnipeg on June 14, 2001, and St. Boniface on June 15, 2001. In
total, 67 people participated in the workshops. Tables 1 to 4 list the participating
organizations.

The following topics were discussed:

e Dbest interests of children;

e roles and responsibilities of parents; and
e family violence.

One women’s group boycotted the Brandon consultation. Some of the reasons given
for the boycott were that the consultation document and process:

¢ fail to acknowledge women’s realities in marriage, including their vulnerability to
violence and poverty, and the highly conflictual nature of many parents’ separation
from each other;

¢ do not make a single reference to women;
e provide no gender analysis of the issues; and

¢ do not recognize the disadvantages of abused women (in physical, psychological
and financial terms).

SUMMARY OF THE DISCUSSIONS

BEST INTERESTS OF CHILDREN

What are children’s needs when their parents separate?
Safety of Children

The safety of children was most strongly emphasized in all the discussions, with
various definitions of what safety actually entails. Some participants suggested that a
child’s safety refers to his or her whole environment: physical, emotional,
psychological and financial. Ensuring basic needs was also mentioned, including
adequate housing and medical needs. Other participants stressed that ensuring safety
also means keeping children out of the conflict—the arguments and, in some cases,
violence—between the parents. Protective measures should be taken whenever a
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child’s safety may be compromised. The question was asked (but not answered) about what
kinds of protective measures are appropriate in situations involving allegations of child abuse.

Stability, Consistency, Predictability

The potential for emotional harm to children during separation and divorce was discussed fairly
extensively in all sessions. It was noted by many participants that children need as much stability
in their lives as possible, and that parents should strive to maintain routines and consistency in
their children’s lives, both during and after separation. Parents must continue to communicate
positively with children about their day-to-day needs, and to respect children’s daily activities
(for example, their homework and bedtime routine). Maintaining “rules” at both parents’ homes
is necessary to ensure consistency in the children’s daily lives. Planning (e.g. for access) well
ahead of time, informing the children of the plan, and sticking to the plan helps give the children
a sense of predictability and safety. Maintaining that stability outside the family (in the
community, schools and day care) would also contribute to children’s well-being.

Parents’ Access

Some diverging views emerged about parents’ access to children. While some participants said
that parents should adhere strictly to the access plan and agreement, others felt that flexibility to
change the agreement was important.

Some participants suggested that children need “equal access” to both parents, regardless of
financial issues. Others suggested that both parents should commit to staying geographically near
to each other, to make access and involvement easier for both parents.

Children Need To Be Children

Much of the discussion concerned the integrity of children: respecting children’s lives and views,
and ensuring that children do not feel a burden of responsibility for the parents’ well-being.
These ideas were expressed as follows.

Participants said that both parents must respect their children’s interests and activities, in
accordance with the children’s age and stage of development. Children must have the
opportunity to express their own opinions. Some participants felt that if children are old and
mature enough they should have a voice in decisions concerning custody and access. Other
participants qualified this statement by adding that, while children’s opinions should be
acknowledged in court decisions, children should be protected from being involved in the legal
process.

Participants emphasized that parents must ensure that their children do not feel responsible for
the parents’ well-being. Children need to be assured that they are not to blame for the break-up.
Nor should children be placed in the position of mediator or messenger, and be forced to report
back to and from the other parent. As well, children must be allowed to love both parents,
without guilt or fear of recrimination. Thus, parents must avoid commenting negatively about the
other parent in the presence of the children, and protect them from having to choose between
parents. Children should also not have to worry about adult problems, such as money or child
support.
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Children must feel at liberty to care about any new partners and their extended family, whenever
it is safe to do so. Participants pointed out that “the extended family is a part of a child’s home.”
Likewise, it is important to respect sibling relations.

External Support

Participants at all sessions said that for the best interests of children to be met, both parents and
children need access to social services for support. Access to services that deal with the family’s
legal and parenting issues and provide information are particularly important in situations of high
conflict.

In discussing support mechanisms for parents, participants at one session suggested that
measures are needed to discourage parents from engaging in an adversarial process. At the same
time, the process needs to be timely and to encourage parents to make decisions as swiftly as
possible. Some participants argued that a “standard order” or “default position” should protect
against parents’ unwillingness to make custody and access decisions. Other participants
disagreed with this suggestion, arguing that such a temporary order would establish a status quo
in the law, which may be unsafe for some children or parents.

Some participants thought that parent education, counselling and support services to help parents
focus on their children’s emotional needs should even be mandated or ordered by the judge.
Some suggested that, before custody decisions are made, the family situation should be properly
assessed to avoid false allegations against one or the other parent.

One participant declared that financial child support must be dealt with immediately and rapidly
by the courts.

In terms of external support for children, many participants proposed that children need their
own advocate, such as a counsellor, lawyer, social worker or elder, to ensure that their voices are
heard. This might also ensure that children’s views on time-sharing are properly considered. It
was also suggested that children may require supervised access or a mediator to prevent one
parent “telling stories” about the other. Participants felt that when children are exposed to high
levels of conflict, counselling should be mandatory. Several participants felt that support systems
should be established in schools or in familiar community agencies. In contrast, one participant
said that children need a sense of security in their homes, too, so they will not be intimidated by
social service agencies or be afraid that they will be “taken away.”

Participants proposed that the legislation be sensitive to gender issues, disabilities and cultural
differences. One participant suggested a children’s “bill of rights” that would include provisions
for protection, growth, nurturing, wholeness and knowledge of cultural traditions.

Currently, the Federal Divorce Act does not specify factors to consider when
determining the best interests of children. Should it? If so, what is to be
included in the legislation?

Participants’ views on these questions ranged from a clear “no” to a clear “yes.” Many
participants expressed concern about including factors in the Divorce Act, and suggested various
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solutions. Others suggested qualifying the use of such a list of factors, based on certain
conditions.

Reasons why the Divorce Act should not list factors to consider in determining the best
interests of children

A list would promote a competitive approach between parents and increase conflict. The law
should not set parents up to compete rather than to cooperate.

Unlisted factors might not be taken into consideration.

A list of factors increases danger of losing the broader perspective of the individual family.
Each family should have its own set of factors assessed and have its case judged on its own
merits. Advocates should present the family’s individual and specific issues.

With a list of factors comes the problem of deciding how to rate the variables in each family
(e.g. cultural and economic differences). Each factor could be scored without full
understanding of the child’s environment or what is at stake.

Suggestions for approaches other than listing factors to consider in the Divorce Act, for
determining the best interests of children

Place emphasis on educating parents, lawyers, judges and other practitioners about children’s
needs.

Include more guidelines in the Divorce Act to promote more consistency in considering
children’s needs and abilities. These guidelines could include basic principles for judges to
adhere to (as is done in the Child and Family Services Act).

A list of factors could be used in family courts in the form of a general “bill of rights” for
children’s welfare in any circumstance.

Explore the best ways to get the message out (e.g. pamphlets).

Reasons why the Divorce Act should list factors to consider in determining the best
interests of children

Listing factors would ensure that certain issues are included that might otherwise be neglected
(e.g. cultural factors or the role of the extended family or elders).

Judges need consistency in factors to determine what is best for children. A list of factors
would ensure that judges could more consistently address children’s needs and abilities.

Without a list, no one can know for certain what factors the judge is taking into consideration.

Without a list, there would be no way to ensure that all factors are taken into account.
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Factors that should be included, were the Divorce Act to list factors in determining the
best interests of children

¢ Financial support and equalization of financial power.

e “Friendly parent” attitude towards access, based on children’s needs and ability to cope.
e History of primary care, as well as prior involvement and responsibility for the children.
e Characteristics of the parents’ relationship.

e History of the children’s relationships.

e Developmental stage of the children (not simply their ages).

¢ Physical needs.

¢ Academic needs.

e Cultural and language needs.

e Parent’s ability to form and follow through with a plan for the children.

e Cultural factors, including “rootedness” (the sense of belonging in the home and community).

Qualifying conditions for including a list of factors in the Divorce Act for determining the
best interests of children

e The list of factors should not be exhaustive. Judges must be allowed a certain degree of
discretion.

e Any list should reflect the complexity of factors in individual cases.
e Children’s needs should be separated from property and “adult” issues.

e Factors should reflect the opinions and input of social service experts in determining
children’s best interests.

e [t should not be presumed that the mother will be the primary caregiver.

e There should be recognition of the societal gender bias against women.

e Any list of factors should be culturally sensitive in their assessment of how parents function.

e The legislation should use wording that allows for the inclusion of the extended family and
others to whom the child may be attached. The use of the word parenting is limiting in this

regard.

e The agreement should be revised periodically.
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e Wording should be chosen to eliminate the idea of a “winner” and a “loser.”

ROLES AND RESPONSIBILITIES OF PARENTS

What are the salient roles and responsibilities of parents following separation
or divorce?

Only two of the Manitoba sessions discussed this question as a separate issue. The discussion
generally reflected the themes participants raised about best interests of children, since
participants felt the role of parents upon separation is primarily to ensure that their children’s
best interests are met.

Ensuring Children’s Safety

Participants said the parents should be responsible for providing an emotionally and physically
safe environment for the children in and around the home. This would include providing for
children’s basic needs, such as food, clothing and shelter.

Ensuring Stability, Consistency and Predictability in the Children’s Lives

Participants said parents must strive to cause as little disruption to children’s lives as possible. It
was suggested that parents should set consistent rules and boundaries for the children in both
households to lessen the children’s sense of confusion. Some also suggested that parents must
base decisions about where the children should live on the children’s needs (including proximity
to a familiar community).

Ensuring Adequate Parental Access

Some participants said that both parents have a responsibility to maintain contact and
communication with the children. It was pointed out that when a non-communication order has
been issued, or when direct communication may be unsafe, communication could take place via
a neutral party or via fax, letter, and e-mails. (Note that although this suggestion was made by a
participant, to do as suggested could result in the communicating parent facing criminal charges
for violation of the non-communication order.)

It should be the parents’ responsibility to share information freely and in a timely manner with
the other parent regarding such issues as school pictures, report cards, and dental or medical care.
Some participants said it should be the responsibility of both parents to obtain information, so
that staying involved with the children’s schooling does not fall on only one parent’s shoulders.

It was suggested that parents need to respect each other’s ability to raise and provide for the
children while the children are at the other parent’s home. Children’s time with the other parent
needs to be respected, as well as the other parent’s right to love and have time with the children.
It was also noted that parents should meet their financial commitments to one another.

Ensuring that Children are Allowed to be Children

In keeping with the discussion on the best interests of children, participants emphasized that
parents must take responsibility for not involving their children in adult issues and conflict, and
for not putting the children in a situation of having to choose between parents. Thus, parents
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must not speak negatively about the other parent in front of the children. And they must make
sure the children do not become involved in the legal dispute. It is the parents’ responsibility, not
the children’s, to generate positive solutions to conflicts. Participants stressed that parents should
not communicate through their children.

Participants stressed that parents should always remain child-focused. Both parents should
encourage children to express their feelings towards the other parent, and make sure they know it
is all right, for example, to miss the other parent or to feel hurt.

Participants also suggested that parents must be responsible for maintaining extended family ties
in a positive way, as well as the cultural or religious extensions of those ties (when the culture or
religion is part of the child’s sense of belonging to that family).

Seeking External Support

Many participants felt that parents must assume the responsibility of seeking external support for
themselves. Parents should seek counselling or mediation to resolve issues rather than using the
courts. It was also pointed out that parents need to respect the other parent’s choice to seek
counselling. The need for counselling should not be used as a weapon against the other parent.

Some participants suggested that it be mandatory for parents to attend programs regarding
children’s and/or parents’ needs to help them deal with ongoing issues. Others said that such
programs for parents should be readily available after a separation or divorce, but that they
should be optional.

What services would be helpful to parents who are trying to reach
agreement?

Participants offered many suggestions for services for parents and children before, during and
after separation. Besides specific services, participants suggested improving the current general
approach to providing support services, including structural issues of access to services.

Structural Issues Concerning the Provision of Services

Participants said that services for parents could be improved by increasing funding, making
services more timely and affordable, coordinating services better among agencies, and placing
more emphasis on early intervention and follow-up measures. The need for services that can
embrace language and cultural differences was also noted. Services should be more physically
centralized, with a safe place available for “one-stop shopping” for all services. Some
participants identified the need for increased services for rural families. Some also said there
must first be better understanding of the barriers to accessing services before real improvements
can be made.

Mediation and Dispute Resolution Services

Participants suggested that mediation and other neutral services or community committees
should be available to help parents develop a parenting plan. Mediation could also be used for
negotiating access issues. A range of dispute resoluti