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Executive Summary

This sudy summarizes the recent experiences of New Zedand, Audrdia and the United
Sates with fiscd reationships for indigenous people. It outlines the context in which fiscd
rlaionships are devdoping as wdl as the issues and policies that are emerging as result of
thar devdopment. It then syntheszes this information into condudons and
recommendations pertinent in the Canadian context. In order to make the comparisons more
meaningful a brief andyss of how these fisca reationships compare to the proposed fisca
relationship for the Council of Y ukon Firgt Nationsis aso included.

There are a few cavedts. Firg, there is no full functioning fiscd reationship modd in another
country for Canada to emulae  Fiscd reaionships for indigenous people ae evolving.
Ther importance to economic prosperity and sdf-determingtion has only begun to be
recognized. At present, ther specification is sometimes ambiguous, subject to change and
confusng. They ae never as dealy specified through formulee as ae fiscd rdationships
between nationd and sub-nationd governments. Second, while there are driking Smilarities
among the indigenous peoples each group faces a unique politicdl context and hence may
undertake initiatives that are not pertinent to the Canadian Situation.

Despite these cavests, if the context is undersood and properly interpreted, the internationa
experience provides many rdevant lesons. Different indigenous peoples face common
chdlenges and drcumdances Ther socio-economic characteridics are virtudly identicd —
widesoread poverty, high unemployment, high rates of suicdde and substance abuse, and
substandard infrastructure and public services on reserves. The causes of disadvantage are
dso smilar — blurred lines of accountability between government service agencies, unsettled
cdams, lack of politicd power, ddiberate policy choices and the ongoing effects on ther
confidence, expectations and political power of the reatively recent trauma of colonization.

The chief lessons for Canada are as follows:

Special attention must be paid to the process in which a new fiscal relationship is
developed and implemented. In every country sudied, any deveopments in the fiscd
arangements for indigenous people were subjected to cdose scruting and deep suspicion
from both within and without the indigenous community. Many unfar critidsms were
made, especialy concerning management of funds and whether the arangements were
equitable vis-avis arangements for non-indigenous people. Opponents  exploited  any
dissendon within indigenous communities This problem points to the need to pay dose
attention to the next few points:

Fiscal relations must evolve within a uniform and easly undersandable national
framework. These conditions will reduce unfar criticians andlor the exploitation of
misunderdandings. This framework should be developed by a nationdly mandaed Firg
Nation organization in conjunction with the federd government, interested third parties
and dl provinces tha wish to paticdpae It should require common financia reporting
requirements and practices, specify principles for trander entittements, and create
exclusve tax jurisdictions
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A new fiscal rdationship should smultaneoudy clarify service responsbilities, tax
powers and transfer entitlements. Service responghilities and tax powers between dae
and tribd governments have not yet been daified in the United States. Many tribd tax
jurisdictions are concurrent with those of dae governments and sarvice responghilities
ae d undear. This has crested many problems. The posshbility of facing double
taxation is deterring many investors. There are frequent and codlly legd disputes between
the two authorities. The sovereignty of tribd governments has been undermined. Long
teem planning is condraned by the reduced financid certanty. Mogt importantly, the
smmering disputes are poisoning relations between tribes and surrounding communities,

The American “compacting” mode for devolving services from the federal
government to tribal governments should be emulated Ther modd has
accountability provisons which do not prevent tribd governments from exploring ways
to ddiver savices more efficently or chegply. They have done this by shifting the
emphads of evduaion. Frd, tribd govenments wishing to assume savice
responghiliies mus meat qudifying requirements and complete a qudifying process.
These conditions ensure that the government is ready to assume the new respongbilities.
Second, the focus of evduaion has been dhifted.  Wheress, formerly it focused on
monitoring how funds are expended, it now focused on wha sort of results are achieved
with program funds If a Canadian verson of the qudifying process is deveoped, it
should be developed and enforced by Frst Nation inditutions with the asssance and
support of credible third party agencies.

New arrangements must be based on substantial consensus within First Nations. If

this does not happen, the new arangements will be hamsrung by suspicion. Suspicion
will create paliticd difficulties and make new arrangements more difficult to implement.

Measures should be undertaken to develop the ingtitutional and administrative
capadty needed to manage new fiscal relationships. At present, many communities
lack the cgpacity to adminiger dl aspects of sdf-government. A fiscd rdationship
should dlow these communities to assume responghilities in dages rather than dl a
once. Frg Naion governing inditutions should oversse the asumption of new
responsbiliies by Fre Nations. These inditutions would dso ded with technica issues
as they aise Idedly, governing inditutions would have representation from Frst Nations
acrossthe country.

The federal government must develop the legidative capacity for a new fiscal
relationship. This cgpacity must offer gppropriaie tax room to Firg Nation governments
and encourage provincdd govenments to do the same It should devedop framework
legidation, that would dlow Frg Nation governments to assume new powes and
responghilities at ther own pace Frd Naion governments should not have to await
federd legidaion each time they wish to assume ancther increment of authority under
thislegidation.

The federal government must champion the process. Federd influence is needed to
keep the process moving and to avoid becoming bogged down by federa-provincd
digputes. Federd influence will hdp Firs Nations daify service regponghilities, trandfer
entitlements, and tax powers between themsdves and provincid governments.
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The fiscal relationship process should be linked to Delgamuukw The Dedgamuukw
decison will pressure provincid governments to paticipate in developing a new fiscd
relaionship. They will wish to make a ded with Firs Nation governments that crestes
gregter certanty over land title and thereby promotes invesment. Many issues require
ther involvement induding resource revenue sharing, sdtlement of outstanding dams,
the devdopment of exdudve tax jurisdictions, and daification of service responghilities
vasus trander entittements. Provincid governments must ded with the Degamuukw
decison because they mugt resolve the uncertainty regarding Aborigind title in order to
maintain thar invesment dimates
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1 Introduction

1.1  Background

The Royd Commisson on Aborigind Peoples (RCAP) cdled for ggnificant changes in
Canadds rdationship with Aborigind peoples The am, among other things was to provide
Aborigind peoples with improved public services economic opportunity and control  over
their socid and politicd futures.

The Government of Canada responded to the RCAP recommendations by deveoping the
framework document, Gathering Strength - Canada's Aboriginal Action Plan. This
document recognizes that Firs Nations have an inherent right to sdf-government. It commits

the Government of Canada to negotiating sdlf-government arrangements on a government-to-
government bass and in a way that is condgtent with Tregty rights Aborigind title and
section 35 of the Conditution Act, 1982.

1.1.1 Flawswith Current Fiscal Relationship

True df-government requires a new fiscd rddionship. The current rdaionship between
Firg Nations and the feded ad provincd governments does not dlow for sgnificant
autonomy due to the following:

Fnandd tranders to Frs Nation community governments are too conditiond. They do
not provide for sufficient flexibility or decison making power.

Current transfers are insufficient to meet the growing needs of First Nations citizens.

Current trandfers are too uncertain. Funding is too short term and discretionary to dlow
for long term planning.

FHrg Nation governments dont control sufficent ownrsource revenues. Taxes lesk to
surrounding jurigdictions and Firg Nations are wholly dependent on other governments for
financing.

FHra Nation governments dont have the financing authority they require to secure capita
projects.

Sarvices and infragtructure provided to First Nations tend to be substandard.
Accountability for services is diminished because of blurred lines of responsihility.
1.1.2 TheChallenge of a New Fiscal Reationship
Gathering Strength cdled for the devdopment of new fiscad rdationships, "to support First

Nations governments in developing fiscal autonomy and the financial capacity to support
governance responshilities and agreed upon public services at levels reasonably

comparable to the relevant local, regional, or national standard”. The AFN had earlier
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cdled for the devdopment of a new fiscd rdationship in Resolution 5/96. Accordingly, the
Government of Canadaiis now pursuing initiatives to support this.

Theamsof anew fiscd rdaionship areto:
provide more culturdly sengtive servicesto Firg Nation citizens,

improve decison meking and give Frd Naion govenments and dtizens grester
control over their degtinies;

provide Frst Nation aitizens with better opportunities,

dlow Frd Nations to promote ther unique cultures, soddly, economicdly and
politicaly; and

meake sarvice and infragtructure qudity equd to surrounding jurisdictions.

The federd government dso recognizes that a new fiscd rdationship will improve the
nationad economy, reduce naiond unemployment, creste gQrester tax revenues, reduce
pressures on socia costs and promote equity.

Elements of afiscd relaionship incdlude:
financid transfers among governments and their accompanying conditions;
the divison of tax authorities,
the divison of service respongbilities;
the availability of other revenue sources; and,
the specification and limits of financing authority.

The chdlenge for the federd government and First Nations is to combine these dements in a
way which best meets the agpiraions of Firg Nations. It must do 0 while recognizing the
folowing ocondrants contralling cods promoting the sodd  and  economic  union;
mantaning the integrity of the trander sysdem; ensuring accountability, promoting equity;
coordinating with the provinces, and addressing politicd criticiams.

Thisisno ample chalenge. Firg Nations have many aspirations. There are many interactive
eementsto afiscd reationship and there are many shifting congtraints. Thereis no magic
formula The existing modd and public finance theory provide only limited guidance

because indigenous government has a different logic than does territory-based government.

The Indian Taxation Advisory Boad (ITAB) and the Depatment of Indian Affars and
Northern Development (DIAND) have undertaken research to hdp guide devdopment of a
new fiscd rdationship. This has incduded ressarch into devdoping tax and non tax own
source revenues. This study builds upon that work.
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1.1.3 Proposed Agreement for the Council of Yukon First Nations

The Council of Yukon Firg¢ Nations Agreement was a tripatite agreement struck between
the Government of Canada, the Government of the Yukon and fourteen Yukon First Nations
Four Frg Naions have dgned sHf-government agreements under this CYFN umbrela
agreement. These odf-government agreements partially specify a new fiscd rdaionship.
Much remains to be negotiated. The fiscd relaionship is outlined below.

Section 87 of the Indian Act which exempts the interest of an Indian or band in reserve or
surrendered lands and the persond property of an Indian or band Stuated on reserve from
taxation will eventudly be terminated for CYFN. Termination will be phased in. Frg
Nations will share jurisdiction over propety tax on ther sdtlement land. The Yukon
government is committed to compensating Yukon municipdities for any finencid losses
they suffer as a result of new Frst Nation taxes. First Nations will share jurisdiction over
the direct taxaion of ther Citizens on sdtlement lands. There is provison far future
agreement regarding the direct taxation of other people and entities on settlement lands.
However, other governments will retain the authority to tax on these lands.

The Government of Canada will provide a sdf-government financid transfer agreement
to the «df-govaning Frs Naions The principle behind the trander will be that Frg
Nations should be &lle to provide savices reasonably equivdent to those prevaling
esewhere in the Yukon a reasondbly comparable levels of taxation. The entitlement
formula will condder the ownsource revenue potentid of the First Nations differences
in the cods of providing sarvices and findly the fiscd gStuation of the Government of
Canada. Trander entittements will be reduced by less than the amount of own-source
revenues crested dthough precisdy how much must ill be negotiated. The trandfer
foomula may include a bae year with adjusment factors and may be basad on the
Formula Financing Agreement between Canada and the Yukon. Any transfer agreement
will run for five years

The Govenment of the Yukon and Frs Nations have committed themsdves to
negotiating as necessary for the efficient deivery of locd services and programs. Firg
Nations are committed to providing programs roughly equivdent to exising programs
Hrg Nation governments ae committed to coordinating service ddivery with other
governments S0 as to enhance adminidrative efficiency.

Adjugments will be made to the federd trander to the Government of the Yukon. These
adugments will reflect savings as a result of Frs Nations teking over savice
responghbilities, the possble loss of adminigrative efficency and adjusments to reflect
the trander of any tax revenues tha ae used in determining the Yukon's trandfer
entitlements.

12  Study Purpose

This document is intended to hdp guide the devedopment of a new fiscd reationship
between the Canadian government and Frd Naion govenments and inditutions of
governance. It assesses the fisca rdationships between indigenous peoples and other dtates
and tries to identify lessons pertinent in a Canadian context. It surveys the full spectrum of
fiscd rdationshipsinduding:
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how public services are ddivered to indigenous peoples,
what self-government powers are in place;
how sdlf -government isfinanced - (i.e. through transfers, own-source revenues);
what financing authority indigenous peoples have;
what accountability mechanisms are in place;
what pressures are emerging on these systems; and,
what criticiams are emerging.

1.3  Study Methodology

1.31 Scope

Three international examples are dudied: the Maori in New Zedand, American Indians in the

United States and Aborigind people in Audrdia Recent developments with the Council of

Yukon Firg Nations (CYFN) ae ds0 included. These cases were chosen because they

involve English speeking dates with British common law roots and drong padlds to the
Canadian dtuation. The former circumstance mekes conducting the research practicd. The
latter ensuresthe results are relevant.

The dudy fird charecterizes fiscd rdationships for indigenous peoples and then makes

recommendations that are pertinent to the Canadian context. There are many interesting
questions. To ligt just afew:

Does the interndtiond experience suggest that equdization tranders for Frs Nations
might blur government accountability or didort incentives for economic growth and <df-
aufficiency in smdl communities?

What sarvices could a recondituted Firg Nation sysem of government ddiver more
efficiently than other levels of government? What sarvices are required to promote ther
culturd identity?

What tax powers should Frg Nations acquire, and how should these interact within a
new transfer system? Are there potentid issues with respect to taxpayer compliance?

Is there a workable accountability mode? What is the proper breskdown between
conditional and unconditiond tranders?

Have new fiscd arangements contributed to economic growth for indigenous peoples? If
0, how?

Have new fiscd rddions crested unatticipaed economic digortions or politica
difficulties?
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Not dl these quedions can be answered by sudying the internationd experience. Fisca
relaions for indigenous peoples are dill evolving and are not easly defined by formulae and
powers. The internationd experience is more petinent for determining what issues will be
cregted by ther devdopment, how they should be implemented and wha internationd
dandards are emerging.

1.3.2 Unique Attributes of Fiscal Relationshipsfor Indigenous
Government

Some unique characteridtics of indigenous government are listed below.

FHscd arangements for indigenous peoples are evolving. The knowledge and policies to
adminiger them ae dill beng deveoped. Fiscd rdaions for indigenous peoples were
never as cut and dry, or formula driven, as those between naiond and “dae’
governments. In most cases, it is more gopropriste to describe ther current “date of

play.”

The logic of indigenous government often conflicts with that of our exiging sub-netiond
govenments. Mogt public finence theory is based on the notion that governments ae
organized around geographicdly defined “communities of interest,” such as provinces or
municipdities. This concept is not entirdy appropriate  for indigenous government
because its community of interest can sometimes be territorially defined, but it is not
necessarily territorially determined. Indead, indigenous based government derives
advantage from having a common culture, a large and unique degree of consensus ad
commonly underdood forms of sodd organization. Traditiond economic thinking hes
difficulty andlyzing such bendfits and treditiond public finence has difficulty providing
andyticd guidance about how to promote them. Findly, exiding forms of sub-nationd
government are not wholly appropriste for utilizing this advantage. Powers desred by an
indigenous  government will not dways be coincdent with those of municpdities or
provinces, and in certain key ways conflict with those of exigting governments.

Hscd rddions for indigenous peoples were not uniform in most countries. They were
often ad hoc and based on short term, conditiond transfers.

The devdopment of new fiscd rdaions is encountering immense political difficulties. In
virtudly ever case, the current arrangements are not working, yet change is subject to
resdance and suspicion from outsde the indigenous community, and a lack of dear
consensus within that community. Part of the reason is the incondgent and ad hoc way
they have deveoped. Another pat is the conflict they creste with other sub-nationd
governments.

Exiging fiscd reationships ae better characterized as being with indigenous people
rather than indigenous government. This notion captures the many different ways other
countries deliver sarvices to indigenous peoples. Also, fiscd arangements are often not
with indigenous governments but with indigenous sarvice agencies or “government-like'
bodies.
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1.3.3 Context - Parallels between First Nationsand other Indigenous
Peoples

Ligted below are some pardlds among experiences with indigenous peoples.

The higories of indigenous peoples in Canada, New Zedand, Audrdia and the United
Sates ae gmila. Each group experienced domingtion by the British colonid power in
the 1700 and 1800s. This led to population dedines, displacements from ther lands and a
subgtantid dissolution of political and socid organization.

Each group now lives in conditions much worse, by dl messurable sandards, then the
generd public in the resx of ther country. They have lower life expectancies and

incomes, higher rates of unemployment, incarceration, suicide and substance abuse. Each
group tendsto livein poorly serviced, dispersed, economicdly unvigble locations

Each group's popuation is growing faster than the nationd average. Each population is
condderably younger than the nationd average These demogrgphics imply that each
group requires a different mix of services and faces different cost pressures than the
generd public.

Each group is seeking expressons of “sdf-determination”. There is renewed interest in
ther traditions languages rdligion, ceremony and at. Each recognizes it has unique
forms of socid organization and wishes to develop ingtitutions based on this uniqueness.

Each group is seeking to share in its country's prosperity. They are atempting to redefine
their political rdaionship with the ret of the country and build ther land and economic

base. In each country, these politicd and economic aspirations tend to be misunderstood,
and often mistrusted.

Each group, except Audrdian Aboriginds, is basng its politicd agenda on a careful
interpretation of its origind tresties or undergandings with the colonid power. In
Audrdia, the Studion is a&kin to Canadas non-Treety Indians - there are no tresties, but
higory is gill important because Aborigind title to the land gill exigs

These padlds are driking. Each group has suffered amilar traumas to smilar effect. Each
goup has a gmilar god - recondituting its land base and political inditutions within a

naiond government, and from this bass building a srong culture and economy. Findly,
each group faces Smilar obstacles:

The geographicd disperson of its population and the disntegration of its traditiond
territoria presence.

A lack of palitica cohesion.
A lack of economic power and rdatively high service codts.

A govenment regime with little experience in deding with the concept of indigenous
government.
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Migrug and msunderdanding of these issues by the population as a whole (essentidly
no understanding of the historical development of the unsatisfactory sete of effairs).

A need to accommodate new, imaginative fiscd arangements within the established
fisca framework.

Conflict with exiding sarvice agencies and jedoudy guarded jurisdictiond powers of
other governments.

1.3.4 Context - Differences

While there ae drong padlds between Canadds Firs Naions and other indigenous
peoples, each gtuation is unique. Each involves unique politicd and socid organizaions.
Each group exigs within different politicdl and economic contexts. Each works on the basis
of different historicd developments, Tresty and Aborigind rights and legd precedents.
These differences have crested subtle, but powerful, differences in the politicdl agendas and
means of each group.

Some key differences are liged here.
The mix of powers and sarvice responshbilities among tiers of government with respect to
indigenous peoples.
The nature and extent of Treaty and Aborigind rights.
The current powers of indigenous governments.

The scde and cooperaion of indigenous peoples political organization a the naiond,
regiond and locd levd.

The policy contexts within which new fiscd rdaionships are evolving.
14  ummary
This study will:

describe the current date of fisca relationships for indigenous peoples in New Zedand,
Audrdia, the United States and the Y ukon;

provide relevant legd, politicd, economic and hidoricad contexts for analyzing these
relationships,

andyze recent developmentsin these fisca relationships and assess their evolution; and

draw lessons that are rdlevant to Canada
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2 TheMaori of New Zealand

2.1 I ntroduction

The Maori are the people indigenous to New Zedand. They comprise between 10 and 15 per
cent of New Zedand's populaion or roughly hdf a million people. This is by far the largest
indigenous population share of any of the groups dudied. The Maori are dso the only group
guaanteed politicd  representation  in - ther State  paliament commensurate  with  their
population share. As a result, they are a powerful politicad force. This political drength is

reflected in Cabinet, where three of twenty
Minigers ae Maori. Maori was made an
officid language of New Zedand in 1974.

Depite ther politicd power, the same
depressng  sodd  indicators  which  plague

Canaddas Firg Nations characterize the Maori.
These indude higher rates of unemployment,
incarceration and suicide, and lower incomes
and rates of educationa attanment. Much like
Firg Nation peoples, the Maori are younger
and fagter growing than the generd population
of New Zedand. Thee is a growing
redization that, if unchecked, these socid and
demographic characterigics will lead to shap
increases in the future cogsts of government
svices and reductions in average living
sandards.

The Maori ae more culturdly homogenous
than ae Frd Nations peoples All Maori
ek the same language, apat from
vaiaions of didect, and think of themsdves
as being the same people and beonging to the
sane calture.  Hidoricdly, thar  mogt
important  form of sodd organization  was,
and probably dill is the hapu. The hapu
loosdly corresponds to a sub-tribe though in
some references it is likened to a kinship
society. Hapu within spedific regions of New
Zedand are often grouped together into iwi.
Iwi correspond  roughly to tribes and were
organized among dfiliated hapu for specific
purposes, such as wars and negotiations.

Despite this homogendty, there are dgnificant

Maori

People. Polynesian origin. 10-15 per cent of the
population. A growing share of population. Maori
population is 80 per cent urbanized.

Palitical System: Guaranteed representation in
national parliament, based on population share.
No provincial level of government exists. No
recognized Maori governments or right to self-
government. There is only one treaty between
New Zealand and al Maori. Maori have no
special fiscal relationship. Pay same taxes and
receive services from the same agencies as the
rest of the country.

Outstanding |ssues: Settlement of claims based
on violations o the Treaty of Waitangi in 1800s.
This is restoring land base. Hampered by
negotiation over costs and mandating of bodiesto
represent Maori.

Claims are being heard by Waitangi Tribunal.
This Independent tribunal makes
recommendations that form basis for negotiation.

Developments of interest: Use of Maori service
providers — privately contracted public services.
Use of Maori policy agencies to oversee
provision of public services to Maori.
Establishment of Maori corporations to
administer claims settlement, makes investments
in public-ike services for Maori.

Lessons for Canada: use of independent tribunal
to hear claims, treatment of 3¢ party interests in
claims, use of mainstreaming to ensure services
to urban Maori. Protection of sacred Maori sites,
dlocation of resource rights. Integration of
indigenous management with environmental
protection.

political fissures within Maoridom. Interviewees report differences in interests between the
urban Maori and those redding in traditiond lands There is much contention over the issue

of proper “mandating” or political representation. The New Zedand government invariably
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faces controversy when deding with Maori issues because it is not dways clear who has the
mandate to represent various Maori groupings.

The Maori are very urbanized with over 85 per cent now living in mgor urban centers
Despite urbanization, there are Hill strong ties between urban Maori and therr iwi and hapu.
Meori culture has survived through urbanization because of the continuation of Maori
ceremonies and supportive government policies.

Much like in Canada, land dams, Treaty rights and redress for higoricd injustices dominate
Maori relations with ther government. There ae dso both “radicd” dements within the
Maori pressng for greater soverdgnty and “mandream” leaders working within the politica
and legd sysems However the Maori politicd gructures from which they base ther cdams
are rdativey undeveoped compared to Frd Nations Nether iwi nor hapu have formd
recognition as government entities There is no government acceptance of an inherent Maori
right to sdf-government, or any notion that reaions between the Maori and the State should
be conducted on a* government-to-government” bass.

22 Higory

The Maori are of Polynesan descent. They firg arived in the then uninhabited New Zedand
roughly a thousand years ago.

European settlers began ariving in the late 1700s and early 1800s These sdttlers introduced
fireams and diseases. Much like the firsg settlers in North America, these settlers got
involved in rivaries among Maori iwi. These actions dl contributed to a quick reduction in
the Maori population following contact with the settlers.

A desre by the British to preempt the French prompted the sgning of a Dedaation of
Independence of New Zedand by northen Meori chiefs in 1835. This Declaration asserted
the authority of the hereditary Maeori chiefs over New Zedand. Settlers, partly out of respect
for Meori militay prowess, conduded the Tresty of Watangi with the Maori in 1840. A
British sdlor dgned on behdf of the British Crown and representatives of al Maori hapu
sgned or left an imprint of ther facid tattoos on behdf of the Maori. Therefore, unlike North
America, asngle treaty coversdl New Zedand.

The Treaty of Waitangi was intended to form the permanent bads of the rdationship between
the Maori and the sdtlers. The rights and lands of the Maori were to be protected and
ettlement on them would require their consent.

The Tresty had both English and Maori language versons and there were important
differences between the two. The Maori verson essantidly cedes to the British only the right
to govern, whereas the English verson cedes sovereignty itsdf. Thus, smilar to the Treay
Firg Nations in Canada, the Meori and the British interpreted the treety in incompatible
ways. The Maori saw it as edtablishing a partnership, whereas the British did not. The Maori
chiefs dgned the Maori verson only. Much subsequent policy was based on the English
language verson.

The Tregy of Watangi falled to secure peace. Trauble dated dmogt immediately after its
dgning. There were severd causes, the most important of which were (1) The different
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interpretations and underdandings of the Treay; and, (2) The volume of subsequent
immigration created enormous pressure to use Maori land.

There were a sies of officid and unofficid wars between the British and varied tribes of
Maori throughout the late 1800s.

These wars were used by the British as judification for what the Maori term the raupatu or
digposesson of Maori lands by unlawful means. The officd indruments of raupatu were
land confiscation, land purchases and forced cretion of resarves. Commundly held lands
were made individud freeholds and subsequently removed from the Maori land base Meori
reserves were crested and hed by Crown adminidrators for the dua purposes of promoting
stlement and providing for the Maori. Mot of these lands were leased to sHtlers in
perpetuity at below market rates! Even Maori who had not revolted were often subject to te
raupatu.

The raupatu caused widegread poverty and didocation. Many Maori had to migrate from
ther traditiond homeands. The raupatu caused a substantid dissolution of Meori socd and
political organization. This has had important implications for Meori sdf-government and
any potentid fiscd rdationship. Many Maeori view the dedtruction of their traditiond socid
organizations as being more destructive than the loss of their land base?® It effectively
removed Maori authority and left them far less adle to represent ther interests politicaly.
This ensured therr ill trestment for years to come.

Snce the raupatu, the Maori have pressed for redtitution. Only recently has the Government
acknowledged the vdidity of these dams The Treay violaions of the raupatu are the bass
of Maori dams today. Smilaly, the Maori interpretation of the Tresty of Waitangi forms
the basis for modern day assartions of sdf -determination.

2.3 New Zealand Gover nment

New Zedand inherited a paliamentay moded of govenment from the British. Unlike
Canada, New Zedand is a unitay date There are only naiond and locd governments.
Because it is not a federd Sate, New Zedand has less experience with managing fisca
relationships and sharing program responsbilities with sub-nationd governments.

Figure 1.New Zealand’ s Fiscal Framework.

Evaluated by the
Maori policy agencies

New Zealand Public === New Zealand —J Funding (Taxes)

(Maori and _
Non-Maori alike) Government — Services

! The Taranaki Report of the Waitangi Tribunal cites one example. In 1912, there were 193,600 acres of reserve
land set aside for Maori in this territory. Europeans had been leased 138,000 acres of this, while Maori farmers
held only 24,800 under occupational leases.
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Figure 1 depicts the fiscal relationship for Maori and non-Maori alike in New Zealand. Its
relative simplicity is accounted for by the fact that the same service agencies are responsible
for both groups (this approach is known as “ mainstreaming”) and that New Zealand is a
unitary state.

Figure 2.Use of Private Sector Delivery and Evaluations to Promote Maori Values

E‘ Evaluated by the
Maori policy agencies

=J Funding

— Services

public Sector

Maori policy

agencies @

New Zealand
Government

Service

providers Service
(Non Maori) providers
(often Maori)

Commercial
Revenues

Non-Maori Landed

Maori

Urban
Maori

Private Sector

2 The Taranaki Report states that the dissolution of socia structures was more harmful to the Maori than their
loss of the land base.
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Figure 2 illustrates features of the fiscal relationship not captured by Figure 1. The
government uses private sector delivery agencies and advisory and evaluation bodies to
promote culturally appropriate public services. Advisory bodies measure program outputs
and outcomes in order to assess the quality of services provided to the Maori. These
evaluations are used as the basis for making recommendations about improvements. Figure
2 also shows that many services that are provided strictly via the public sector in Canada,
are supplemented in New Zealand by services provided through Maori trusts. (This

supplementary funding is labeled “ commercial revenues.” ) These trusts were established
with the funds from successfully concluded claims. Trust funds include lease revenues and

revenues from Maori commercial enterprises.
24  Modern Fiscal Relations

A few important facts underlie modern Tregty relations.

The Government of New Zedand has acknowledged that the raupatu was a violaion of
the Treaty of Waitangi.

New Zedand is committed to settling dl Maori daims by 2000.

Internationa  covenants now provide that in questions of interpretation, the Maori
language verson of the Treaty of Waitangi should prevail.

Meori groups edablished the Waitangi Tribund in 1978 to hear dams This Tribund was
granted the powers of a Commisson of Inquiry. It was further empowered in 1985 by the
passage of the Watangi Amendment Act. This act dlowed the tribund to meake
recommendations on dl clams dating back to the Sgning of the Tregty.

The Watangi Tribund is an independent tribund, smilar to tha often recommended for the
hearing of Canadds specific dams It is empowered to hear dams, report on them, and
meke non-binding recommendations to the Crown.® The Tribund is comprised of members
of New Zedand's judicay, Maori dders and chiefs, and other lay people, both Maori and
nonMaori. There ae no st rules regading its compogtion. Maori members do not
participate in casesinvolving their own iwi.

The Tribund’s recommendations are not binding but gill important. FHrd, they provide the
bass upon which the Crown will negotiate settlement. Second, the Tribund is essentidly
meking case law regading the proper interpretation of the Tresty of Watangi. Thus,
Tribund reports have important implications for the future of Maori inditutions.

The Goveanment is Htling with Meaori groups but does not recognize these groups as
governments. Mandream Maori politicd movements do not gopear to be asking for this
Only the “radicd” dement is cdling for sdf-government or tino rangatiratanga. The radicd
element uses tactics such as occupations of claimed sites and protests.

% The Tribunal can make binding recommendations in cases involving expropriation of land by privately
administered public corporations.
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2.4.1 Contextual Differences Between the Maori and First Nations

There are mgjor contextud differences between the Stuations of the Maori and First Nations:

Land Base. Unlike Frg Naions most Maori were dispossessed and left  without
reserves.

Questions about Political Representation. The Maori have less dealy mandated
politicd bodies to receve oHtlements andlor negotigte any  sdf-govemment
arangements. There is much controversy about whether recelving agencies are truly
representative. Many mandated bodies have been criticized as cregtions of the non-Maori.

Self-government Powers. Hapu and iwi have no formdly recognized powers. There is
no commitment by New Zedand to provide for Meaori sdf-government.

Political Syssem. In New Zedand there is no provincid levd of government. There are
no federd-provindd issues to complicate the government's rddionship with the Maori.
In Caneda, the United States and Audrdia, thee issues blur the lines of accountability
for sarvice ddivery and complicate the negotiation of the trandfers of land, grants and/or
juridiction. However, because there are no provincid governments New Zedand aso
has little experience with a sysem of providing for sub-nationd governments, sharing tax
room and adminigtering trandfers.

Aboriginal Title. There is no issue of unextinguished aborigind title in New Zedand.
There are dso no non-Treety Maori. Maari dams to lands and cash aise soldy from the
violation of the Treaty of Waitangi and the injuries causad by this violation.

Third Parties In Canada and Audrdia, mogt of the land tranderred to indigenous
peoples has a rdaivdy smdl non-indigenous population. In New Zedand, much newly
acquired land is occupied by nonMeori. It was leased years ago to people who have
made subgantid improvements to it. Adjusments must be made to reflect these
improvements.  While the government is encouraging lessors to work out new
arangements with Maori authorities, it aopears to anticipate consderable compensation
may be owed to these third parties. Complicated schedules for the transfer of leases have
been worked out to ensure minima disuption to third parties In many cases, cash is
being offered ingeed of land, which will dlow the Maori to purchese dternative lands to
serve asaland base.

Compensation Process The former New Zedand government committed itsdf to
capping the cost of settlements a $1 hillion New Zedand dollars (dightly less than $1
billion Canedian dollars). This totd was not to indude compensation to third party
intereds. This pogtion, known as the “fiscd envelope’ was contentious. Maori  groupings
seeking sdtlement viewed it as atificd, too low and redly desgned to entice them to
rush to the negotiation table in competition with one ancther. It crested politica unrest
and undermined good will. The current government removed the cap on settlements
However, its shadow continues to hang over negotiations.
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2.4.2 Maori Sdf-gover nment

There is no true fiscd reaionship between Maori governments and the Government of New
Zedand because there is no recognition of a Maori right to sdf-government. The only Meori
inditutions with formaly recognized “governmentd” powers ae boards edablished after
Stlements, to provide input on land use and resource consarvetion policy. These are Smilar
in structure and purpose to the Canadian concept of “co-management” boards.

Other Maori inditutions have no inherent or delegated powers. For example the New
Zedand Maori Coundil, dthough government funded, is drictly an advisory body.

243 SevicestotheMaori

While there is no government-to-government reationship between New Zedand and the
Maori, thereis afiscd rdationship specific to the Maori people.

There ae no sparate government departments responsble for ddivering services to the
Meori or different Maori groupings. The same agencies are reponsble for ddivering public
sarvices to the entire population. This gpproach, termed mainstreaming, is the reverse of
ealier policies, where separate Maori ddivery agencies were used. The closest counterpart to
Canada s DIAND isthe Department of Maori Development.

The roe of the Depatment of Maori Devdopment is to represent Maori issues to
government service delivery departments. The Department works with iwi, hapu and other
Maori organizations to identify unique Maori needs and recommend how to meet these.

The Depatment’'s principle work is evauating other government depatments and assessng
how wdl they are megting Maori needs. It dso makes recommendations about what gods to
st and which ddidicd indicators to use. These might include datistics about access to
savices, lewds of education atanment, hedth indicators, employment numbers and
utilization of Meori sarvice providers. Two commissons supplement this role the Maori
Devdopment Commisson for Hedth ad the Maori Devdopment Commisson for
Education. These commissons are composed of independent advisors who report directly to
the Miniger of Maori Devdopment. Their recommendations focus on reducing disparities
between Maori and nonMaori on key indicators. The codition agreement of the current New
Zedand government dso cdls for creation of a Maori Economic Devdopment Unit and a
Meaori Employment and Traning unit. Both will dso work with mandream government
departments to promote Maori interests.

New Zedand reies more than Canada on private sector provison of public services Many
public services such as education, are publicdly funded but contracted out. One benefit of this
is that New Zedand can use Maori service providers for services where this is seen to matter.
However, Maori commentators suggest thet the full potentid of private providers is not being
achieved and that the Government has not adequately developed Maori service providers.

Maori Trus Boads and corporaions have undeteken many quas-government functions
usng the monies provided by cash settlements, grants, resource roydties, leasing revenues
and the commercid operdtions of the Trus Board. These incdude the operation of an
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endowed college, adminigration of scholarships, resource and land management  functions,
invesment funds, economic development and socid housing.

Condderable emphads has been placed upon the deveopment of economic development
initiatives, which will complement the trus activities These include the development of
Maori busness networks, some of locad and others of nationd scope, and a Maori business
deve opment board.

2.4.4 Revenue Sourcesand Tax Status
Groups receiving settlement proceeds have not been subject to tax on these proceeds.

New Zedand seems determined that no “government- type’ structure will emerge from the
stlement process Maori organizations are condructed on a largedy commercid bass and
are largdy condituted as truds. As a redult, there is gpparently no move towards condructing
tax authorities beyond property tax.

There is nothing to correpond with the tax exemption that agpplies to Canadian Indians
Maori pay taxes like dl other New Zedanders. Exemptions for Maori trusts are based on
their status as charitable organizations.

25  Issuesand Developments of Interest
251 Tanui Settlement

Maori dams stlements are dlowing the Maori to re-establish a land base and cregte trudts,
which manage the cash and lands recaived. The truss are generdly organized as charitable
corporations with dl Maeori covered by a setlement becoming shareholders. The trusts are
divided into corporations Thee manage propaties adminiger scholaships and make
investments in support of Maori economic developmentt.

Under the recent Tanui sattlement, the Maori received $170 million in property and cash, and
dlowance was made for the etablishment of an endowed college.

Maori groupings recaving sdtlements are acquiring some interes from properties, cepitd
gans from propety management, rentd payments for properties, resource roydties
(principdly forestry dthough others are under negotiation), and interes from trust funds and
invesments, and they have ganed some ability to tax property. Ther ability to sl and lease
lands differs, as there are two types of Maori land: Maori freehold land and generd land.
Maori have dso acquired vduable assets such as fishing quota, which has led to the
edablisiment of vidble commecdd enterprises principdly in seefood,  horticulture,
agriculture and foredtry.

Maori trus organizetions have mede invedments in infrastructure on Maori  lands
Investmentsinclude a Maori radio ation, communications and housing programs.
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2.5.2 Emergence of Sdf-government

Seveard factors suggest that a stronger movement towards sdf-government may emerge in
New Zedand.

Population growth will cause Maori political power to grow over the medium term.

Sdtlement of Maori dams is leading to the edablishment of a land base with
representative  inditutions. These ae preconditions for the devdopment of <df-
government.

There are d ements within the Maori caling for slf-government.

The Maori interpretation of the Treaty of Watangi gppears to provide for Meori <Hf-
determination and autonomy.

However, there are dso factors working againgt self-government.

The urbanization and integration of much of the Maori populdion mekes <df-
government less plausible.

The guaranteed representation of the Maori within the nationd paliament and Maeori
politicd cdout may meke sdf-government less necessry for promoting Maori vaues and
interests.

Differences in the organization of the public sector could dlow the Maori to achieve
many of the purposes of sdf-government from outsde the public sector.

New Zedand has no experience in deding with the issues of fiscd federdism. The
decentrdization of powers implied by sdf-government may be more difficult to achieve
asaresult.

26  Summary of Maori

The Maori have more politicd clout a the nationd level than do Firg Nations They have
guaranteed proportiona representetion in their Paliament and a large and growing share of
the populaion. Thear ability to achieve grester autonomy is limited by: the temporary lack of
a land basz problems in deermining agppropricte representative  inditutions, and, the
reldively large share of their population thet has been urbanized.

The problems concerning their land base and representative inditutions ae now being
addressed through the dams process. Maori groups are acquiring land and in o doing they
ae creging mandated inditutions to represent themseves. These ae the most basic
requirements for any politicd movement towards grester Maori autonomy and a new fiscd
rdionship. Any Maori move to acquire tax powers will likdy gat with incorporation of
Maori communities as municipdities and the development of user fees and property tax.

However, Maori rdaions with their nationd government are on a different track. While there
is an dement of the Maori populaion cdling for sovereignty, it does not appear to be the
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maingream. A new fiscd rdationship dong the lines envisoned for Frg Nations in Canada
would be very unlikdy & thistime.

Sarvices for the Maori ae “maindreamed’ into the same departments, which serve the
rest of the nation.

The issue of providing Maori-sengtive services is being addressed by advisory agencies
and the use of contracted service agencies.

The tax system is entirdly manstreamed. There are no datutory exemptions for Maori or
vacant tax room for them to occupy.

New Zedand has no experience with a system d fiscal federalism, as does Canada.

Much of the Maori population is urbanized 0 that new fiscd rddions for them ae
impractica within aterritorid gpproach to sdf-government.

The Maori are much better pogtioned than the other groups to represent ther interests
through mangream politics

Maori traditiond political  inditutions were far more devastated by colonization than
those of Canadds Firg Nations. As a consequence they have less experience with
adminigtering government.

The focus of Maori aspirdions gopears to be on socid and commercid devdopments, as
opposed to politicd sovereignty. However, Maori commercid developments are creating
the financia means to provide government-like services.



g Indigenous Peoples and Fiscal Relationships- The International Experience
= CHAPTER3—18

Ay

3 Thelndiansof the United States

31 Introduction

There are saverd indigenous peoples within the United States. These are dassfied according
to law, hisgory or geography. The principle groups are Alaska natives, American Indians and
Polynesan groupings induding Hawaians and Samoans This paper concentrates on

American Indians and Alaska natives.

The American Bureau of Indian Affars
(BIA) edimates thee ae 12 million
Amgican Indians and Alaska natives, with
roughy 900000 living on o nexr
reservdions They ae organized into over
500 ndions. The American Census reports
1.9 million Indians, of which 63 per cent ae
urbanized. The difference between the two is
accounted for by the BIA’'s criteria which
couts only those with formd tribd
dfiliaions. Both etimates are less than one
per cent of the American population. As a
resllt, American Indians have little politicd
clout. They ae not the country’s principa
minority, nor ae they  guaranteed
representation in Congress. They tend to be
under-represented  in federd and  State

legidatures.

Socid indicstors ae gmila to other
indigenous peoples.  They indude much
lower incomes than the populdion as a

whole, higher rates of incarcerdtion, lower
life expectancies, higher rates of suicide and
ubgtance abuse, lower leves of educational
atanment and a 37 per cent unemployment
rae, to name jud a few. Like the other
indigenous peoples, they have a younger and
faser growing population than the United
Satesasawhole.

3.2 Higory

American Indians

People: 1.9 million. 1.2 million live in trust
relationship with U.S. government. 500 separate
nations.

Political System: Tribal governments are
recognized as sovereign governments, protected
by U.S. Constitution. Rights for Indians stem
from membership in tribes. Federa government
has a trust relationship with tribal governments.
Services are provided by federal, state, local and
tribal governments. The service mix varies from
tribe to tribe.

Outstanding Issues. Large real per capita
declines in federal spending on Indians are
threatening tribal governments. Several billion
dollarsin trust funds are not properly accounted
for. Devolution of responsibilities from federal to
state level. Proposals before Congress to tax tribal
governments. Resolution of State versus tribal
jurisdiction, particularly tax jurisdiction

Developments of interest: Proposals to develop
exclusive on-reservation tax authorities. Many
existing authorities are concurrent with States.
Federal proposals to make tribal governments
more eligible for the same programs as States.
Ongoing negotiation of tribal compacts and
evolution of transfers.

Lessons for Canada: Use of cost-sharing
programs to support tribal governments. Use of
compacts. Use of many own-source revenues
including earnings taxes.

American Indians are the origind inhabitants of the continentd United States They have
lived on the land for longer than can be determined. Controversy dtends speculaion on how
they arived. For practicd purposes, as with Canadian Indians, they have lived in North

Americaforever.
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American Indians had firg contact with the Spanish in the south of the continenta United
Saes and later with the English, French and Dutch dong the eastern sesboard and the
French through the Missssppi basn. Much of the foundation for American policy towards
Indians was laid during this period.

European Htlers edablished the United Sates in 1776, The United States government
created its Secretary of War in 1784 and charged it with negotiaing treaties with Indian
tribes. The Trade and Intercourse Acts, passed between 1790 and 1834, edablished the
framework of American Indian policy. These acts made interaction between Indians and non
Indians subject to federa contral.

The origind federd policy was to negoticte tregties with the Indian tribes. This changed
drasticdly as the American population incressed and settlement proceeded westward over the
Appdachians into lands, that the British had formerly reserved for Indians. The new policy is
bet exemplified by the passage of the Indian Removd Act of 1830, under which many
Indian tribes were forably resettled west of the Missssppi. During this period, many Indians
of the eastern United States lost much of the autonomy they had enjoyed in earlier periods.

By the late 1840s, the new policy was that Indians were to be “cdvilized” and restled. The
red am was to free up Indian lands in the West for settlement. Indians refusng to be
resettled were to be “harassed and scourged without intermission.”* During this period many
acts, such as the Indian Allotment Ad, were passed tha provided individud dlotments of
land to Indians. The totd acreage of these individud land holdings was then progressvely
reduced through sdes until the 1930s

Ancther era began with the passage of the Indian Reorganization Act in 1934. This Act is
cedited with initiging modern tribd  sdf-government  within  the sysem of American
government. This Act promoted the creation of triba conditutions. Despite this the BIA
largely dictated “sdf-government” during this period. Any dtempt to assert sovereignty was
reversed by the 1950s when the policy once agan reveted to assmilation. During this
period, severd Indian tribes were subjected to termination acts, which essentidly denied
them any of the sarvices due to Indians by and terminated their government-to-government
relaionship with the federal government.

The end of the assmilaion era is generdly regaded to be 1970, when the Nixon
adminigration cdled for “self-determination for Indian people without the threat of
termination of the trust relationship over Indian lands” Sdf-determination remans the

officid policy objective of the American government with respect to American Indian tribes.
3.3  American Fiscal Framework

The United Staes is a federd doae with three tiers of government, other then tribd
governments. federd, dae, and municipd. The federa government is the chief recipient of

4 Johnson, Tadd and Hamilton, James, “Self-Governance for Indian Tribes:. From Paternalism to

Empowerment”, Connecticut L aw Review, May 1995, p 1253,
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income taxes, the date governments are the chief recipients of consumption taxes, and locd
governments are the chief recipients of property taxes. The federd government adminigters
transfers to both state and locd governments. State governments aso transfer funds to loca
governments.

Trander arangements have been less dable than in most other federd dates The United
Sates dso rdies more heavily on cogt sharing arangements and many specific purpose
conditiond grants.

Figure 3.The Fiscal Framework for Tribal Indians
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Figure 3 illugrates the fiscal relationship for “tribal Indians’ (Indians residing within
Indian country) in the United Sates The figure shows that the principal federal service
agencies are the Indian Health Service (IHS) and the Bureau of Indian Affairs (BIA). These
agencies provide services directly to Indians residing in Indian country and also contract
service responsbilities and their associated financing to tribal governments through the
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“compacting” process. The expansion of the compacting process is being facilitated through
the Office of Salf-Governance — a federal agency at arm's length from the BIA. A variety of
other federal agencies also provide services to Indians as part of their responshbilities
towards all Americans. These agencies are generally outside the compacting process. Many
federal agencies provide “ flowthrough” funds to state governments so that they can deliver
services to Indians or support tribal governments in doing so. Flowthrough funding is
illustrated by the dotted lines within the box marked “ Sate-Local” The American fiscal
relationship is subject to frequent disputes over tax jurisdiction between tribal governments
and state and local governments. These disputes are indicated by the skull and crossbones
set on the lines marked “ Own-Source revenue’ . Disputes are based on a variety of issues
including the checkerboard nature of land designations within Indian country, the variety of
classifications of citizens within Indian Country and the final divison of service
responsibilities between state and local governments and tribal governments. Their ultimate
cause is the incomplete specification of the fiscal relationship. The implications of this
Situation are depicted in Figure 7.

34 Modern Fiscal Relations
341 Moden Treatiesand Land

Until 1871 tredties were the generdly prefered means of defining the reationship between
tribes and the United States. However, in 1871 Congress brought the treaty making process
to an end as the result of a digoute between the House and the Senate. Agreements, executive
orders and legidaion then took the place of tregties. In some aress, date laws have dso been
important. As a result of this history, there are today both Treaty and non-Treaty Indians in
the United States.

American higory has produced other complexities in its classfication of reservations and
types of Indian daus For example there are executive order reservations, treaty-based
reservations and Congressionally created reservations. Each of these has dightly different
legd daus and rights Governments on each will have different powers. There are different
forms of recognition of tribd governments. This incdudes dae recognition versus federd and
varying degrees of federd recognition. There are adso unrecognized groups of Indians who
nongthdess mantan a didinct reationship with the federd government; terminated Indians
who logt recognition and ae seeking a renewed rdationship; and non-reserveion Indians.
Some resarvdions dso have unique rules by virtue of the conditions under which the dae in
which they resde ganed daehood, for example in Oklahoma In short, there is a complex
range of rddionships between American Indians and other governments, and thee are ill
evolving.

The American federd government recognizes tha it has a government-to-government
rddionship with sovereign tribd govenments. The recognition of the inherent sovereignty
of Indian governments is protected by the American Conditution and has been defined by
subsequent Acts of Congress, executive orders and policy datements. Each tribd government
is respected as having a unique and specific reaionship with the federd government. A
series of Supreme Court rulings have led to this rdaionship being termed atrust relaionship.
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The formd policy of the federd government is to advance the capacity of tribd governments
to ke on sdf-governance to the degree that they wish and are cgpable. Since 1970, a series
of legidation and executive orders to further this am have been passed.

3.4.2 Public Services

Public sarvices to American Indians ae provided by a combinaion of dl levds of
government including tribd governments. The U.S. federd government, unlike date and
locd governments has a trugt rdaionship with over 500 tribd governments in the lower 48
daes and Alaska Because of this responghility, it provides many savices to Indians
resding in Indian country® that other Americans recdve from their state and locd
governments. It provides these through a variety of federd agencies. Two of these agencies,
the BIA, which is pat of the Depatment of the Interior and the Indian Hedth Service (IHS),
which is pat of the Depatment of Hedth and Human Services ae exdusvey oriented to
sarving Indian tribes

The BIA is the federd government’'s primary financier of Indian programs and services, and
it dso adminigers 43 million acres of tribdly owned land. It provides services directly, or
through sdf-determination contract, grant and compact agreements with tribes to over 1.2
million American Indians and Alaska Nativesin 31 dates

Both the BIA and IHS budgets have been fdling in red per capita terms snce 1979. This has
caused subgtantia  reductions in red leves of program support. Triba representatives
confirm that the cuts have redly hurt them. In red terms federd spending for Indian
programs pesked in 1979 & a totd of $44 billion. By 1989, this had fdlen to $2.5 hillion.
Meesured in current dollars, the BIA has a budget of roughly $1.7 billion (1997 dollars) and
the IHS $2.4 billion.

BIA funding supports roads and irrigetion projects, tribal police, tribal courts and meeting the
requirements of the Child Wdfare Act. The BIA dso funds schools (dates generdly fund
schools both on and near resarvations as wdl), and community colleges. The BIA provides
the Community Devdopment Block Grant in support of the adminidration requirements of
tribd governments. Additiond federd monies are routed through the daes as Community
Savices Block Grants. The BIA provides wdfare assgance to those Indians living on or
near reservations who do not qudify for dtate benefits. Recent wdfare reforms in the United
States have made it likey that these expenditures will need to be sSgnificantly incressed in
the near term.

BIA expenditures cover the following state and locd government services

Elementary, secondary
and post-secondary education. Law Enforcement

® The precise definition of “Indian country” is very important for determining tax jurisdiction, eligibility for
programs and exemptions. Despite its importance, the definition remains unclear. One difference between
Canada and the United States is that in the U.S., areas adjacent to reserves and occupied by large numbers of
tribal Indians are considered “ Indian country” and hence federal responsibilities.
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Socid Services Busness Loans
Judicd Courts Tribd Government Support
Land and Heirship Records Forestry
Agriculture and
Range Lands Development Water Resources
Fish, Wildlife and Parks Roads
Housng Adult and Juvenile Detention Facilities
Irrigation and Power Systems

The BIA budget process dlows tribes to hdp shape the BIA’s funding requests within the
federd budgeting process, by dating their priorities for the Triba Priority Allocations (TPA)
acocount. This account comprises gpproximately 45 per cent of the BIA’stotd budget.

The TPA works by having tribes dat from basdine budget amounts to develop detaled
budget requests, which express ther funding needs and preferences This tribd  budget
process provides the flexibility to consder funding options should the appropriation be
higher or lower than the base levd. Tribes and ther respective Agency Offices (83 nationt
wide) work dosdy together to edablish budget priorities for funding and dgaffing. The
budget is then submitted to Area Offices (12 nationtwide) for their input and forwarded to
the centrd office. Neither the Area nor Centrd Office will change budget priorities set by
tribes without consultation. Tribes on the other hand may reprogram funds to other programs
following the actud gppropriation

The IHS operates hospitds and dinics on reservations and provides rdlated hedth services
for Indian communities.

Sates and locd governments dso provide services within Indian country. The extent of this
vaies consderadly from date to Sate and tribe to tribe. In many instances, tribes may be
reluctant to dlow such services because this opens them up to dae dtacks on their tax
authorities®

3.4.3 TheEvolution of Sdf-Determination for Tribal Gover nment
Figures 4, 5 and 6 depict how sarvice responshilities have been gradudly trandferred from
the American federd government to tribal governments. The key lessons is that in order to

fully redize the advantages of tribd government, the focus of accountability hed to be
shifted. The focus was shifted from direct control over spending priorities by the federd

® For example, in Oklahoma Tax Commission versus the Sac and Fox Nation argued before the Supreme Court,
the OTC argued that it gained rights to taxation by virtue of providing essential services. While the OTC lost
this argument, it was not because of their logic, but rather because they failed to prove they provided such
services.
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government towards ensuring tribd  governments were adminidratively cgpable prior  to
asuming responghilities and then focusing evauations on program outcomes,




e Indigenous Peoples and Fiscal Relationships- The International Experience

:,’? CHAPTER3—2X%5

Figure 4.No Autonomy — Services Delivered Directly by the Federal Government
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Note: Thelegend with Figure 4 also appliesto Figures5 and 6. Evaluations and restrictions are
conducted and imposed by a number of U.S. federal agencies.

Figure 4 shows the model for delivering services to tribal Indians that existed prior to 1975.
The federal government, primarily through the BIA and the IHS would supply services
directly to Indians living on reserve. Many of these services were delivered to other
Americans from different state, federal and local agencies.

This model was unresponsive to the needs of tribal citizens. Federal Indian agencies were

held accountable to the federal government through audits and not evaluations, but were not
accountable to tribal citizens. The model was also criticized for being paternalistic and

fostering dependency.

Figure 5.Limited Autonomy — Tribal Governments Deliver Services Under Federal Direction
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Figure 5 illustrates the first “ compacting” model. This allowed tribal governments to take
over service responghilities from the BIA. This mode was created by the Indian Self-
Determination _and Education Assistance Act in 1975. “Compacting” refers to the
negotiation of contracts by which the federal government transferred service responsibilities
and associated funding to tribal governments.

BIA

IWI ﬂ

Strict controls were placed on compacting. Controls reflected federal concerns that tribal
governments were either not “ready’” for such responshilities or would embarrass the
federal government by mismanaging funds.

A separate compact had to be negotiated for each assumed service. The three separate
lines emerging from the box marked “ BIA” illustrates this.
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Funds could only be spent on the service for which they were designated. This is
illustrated by the dotted lines separating compacts within the box marked “tribal
government” .

The disbursement of funds was closely monitored. This is indicated by the magnifying
glassiconsin the four arrows that point to the box marked “ tribal government” .

Services provided by tribal governments were evaluated by federal agencies. These
evaluations are indicated by the magnifying glasses in the service arrows coming out of
the box marked “tribal government”. Federal agencies exercised strict controls over how
services were to be delivered.

There were high costs to negotiating each compact because of their many specifications
regarding funding and performance requirements. Costs are indicated by the wall
labeled “ Barriers to SHf-Government”. These costs had to be borne by the parties
negotiating the compact. Negotiation costs proved to be a significant deterrent to both
the federal agencies and the tribal governments.

This modd was an important step forward. It provided a training ground for sdf-government.
However, over time its flavs became clear. Sipulaions, intended to ensure accountability,
made the process far too redrictive. Tribd governments were not dlowed to pursue service
innovetions. There was little incentive to pursue efficencies because any savings could be
not be expended for other purposes. In effect, triba governments were forced to accept the
priorities and methods st by the BIA. Findly, the cods of negotiating compects often proved
prohibitive.

Figure 6.Near Autonomy — Tribal Governments Use Federal Funds According To Their Own
Priorities
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More programs are €ligible for compacting. In addition to BIA programs, IHS and
Department of Interior programs are also eligible.

BIA
& the

The adminigtrative firewalls have been removed. Funds can be easly re-allocated
according to tribal prioritiesor as a result of service efficiencies.

The Office of Salf-Governance facilitates negotiations between tribal governments and
federal agencies. This arm’'s length federal agency mediates and pays the negotiation
costs of both parties. This is depicted by the change from a hurdler needing to clear the
wall marked “ Barriers to Saf-Government” to a person now walking through a gate.
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The dtrict controls placed on program delivery have been removed. The focus of
accountability has shifted. Tribal governments must now go through a qualifying process
where they demonstrate mastery of sound practices before assuming service
responsbilities.

The need for extensive audits and strict control over service delivery has been replaced
by an emphasis on evaluating outcomes. In short, if programs produce good outcomes

then how services are delivered, how priorities are set and how funding is disbursed is
not an issue.

3.4.4 Sdf Government

The move towads true sdf-government began in the 1970s with the passage of the Indian
SHf-Determination and Education Assgance Act of 1975. This Act creasted a contractud

mechaniam for trandferring responsbilities from the BIA to tribd authorities It dlowed for
funds to be transferred directly to tribes as they assumed responsibilities for specific services.

The legidation was seen as groundbresking in its day. However, it was found to be of limited

utility owing to bureaucratic redrictions Over time, it ds0 came to be criticized for being
excessvey codly to adminiger. The chief criticisms were asfollows.

Contracts were very redtrictive and closdy scrutinized by the BIA.
There was virtudly no scope for redirecting program funds.

There was little incentive to economize on program costs because there were drict limits
on how such savings could be utilized.

If the contract involved the tribe managing any resources for which the BIA has trust
respongbility then tribes required BIA concurrence for al decison-making.

BIA approva was required for dl programs redesigned by the tribe,

Tribd daffs were required to report to the BIA, according to regulations and timetables,
which it set out.

Tribes found contracting to be financidly hazardous because they were reimbursed for
cogs rather than granted funds up front.

Nonethdess many obsavers fed the legidaion was very important for building within
tribes the capacity to goven and for laying the groundwork for the Triba Sdf-Governance
Ad of 1994

The Tribd Sdf-Governance Act was the culmination of Sx years of experimenting with
ways to improve the ealier act. In 1988, the Secretay of the Interior had begun a
demondration prgect, the Tribd Sdf-Governance Demondration Project. This was renewed
in 1991 with thirty tribes participating. The lessons learned from the demondration project
were incorporated into the Tribd Sdf-Governance Act. The Tribd Sdf-Governance Act was
diginct from the earlier legidation for severd reasons It established a federd agency that
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was sepaae from the BIA, the Office of Sdf-Governance, which would hep any federd
organization within the Depatment of the Interior or the IHS, that provides services to Indian
tribes, to negotiagte sdf-adminigration contracts, commonly  known as, “compects’. It
rlieved the United States federd government of its trust responshility when transferring
program funds. It provided congderably more flexibility over the disoursement of funds.
Tribes were free to “plan, conduct, consolidete, and adminiger programs, services and
functions” In other words, they were given a block grant. This legidation dso dlows tribes
to take over management of any activity or dSte that has specid geogrgphicd, culturd or
higorical ggnificance. The chief accountability mechanisms are now based on peformance
measures with performance reports using both outputs and outcomes. The BIA maintains the
right to reassert its control dmogt immediatdy in cases where land or assts it holds in trust
are threstened by the new arrangement.

Twenty tribes or groups of tribes per year are permitted to enter this program. In order to be
accepted, each must present a resolution requesting entrance, demondrate fiscd gability, and
complete a “planning” phase which indudes tribd planning of priorities and sarvice ddivery
aswell asbudgetary and legd research.

The percentage of BIA expenditures accounted for under “compact” arangements has risen
from 37 to 50 per cent since the establishment of the Office of Self-Governance.

345 Taxation and Own-Source Revenues

American cae law regading the tax datus of Indians, Indian resarvations and Indian
corporations is relaivdy complex. There is a widespread perception among Americans that
Indians are exempt from taxation. In fact, there is no Conditutiond dause exempting Indians
from taxation. However, there are some non-Conditutiond exemptions, recently afirmed by
the Supreme Court, which do gpply to reservations.

Federd income taxes are not levied on income from trugt lands hed for Indians by the
United States. Tribes are dso exempt from federd taxation.

Sate income taxes are not paid on income earned on an Indian reservetion, however date
income taxes can be levied on those Indians resding outside Indian country.

Sate sdes taxes ae not pad by Indians or Indian enterprises on transactions made on an

Indian reservetion; and if daes impose taxes on Indian country these must be explictly
designed o that the incidence of taxation is not on Indians.

Loca property taxes are not paid on reservation or trust land.

Indian governments have broad taxation powes They ae free to levy income taxes
(gengdly known as “eanings’ taxes) and most other tax powers avalable to dHae
governments. However, these are often not exclusve jurisdictions. Tribad governments have
had ongoing chdlengesto their jurisdiction, primarily from state tax authorities.

For example, tribd tax authorities can tax norHriba interests on reservation lands. However,
these powers are often concurrent with dstate powers. The lines of demarcaion are very

blured and this is a szious deriment to both investment and the utilization of this tax
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authority. An ol wdl that mugt pay roydties to both date and tribd authorities will likey not
operate. The U.S feded government has recognized the potentid problem of double
taxation and the disncentives this creates for invesment. They are therefore consdeing the
devdopment of a tax credit, which would compensate enterprises being subject to double
taxation on reservation lands.

Saes can dso earn the right to levy taxes off the tribd tax base if they argue that they
provide State services on tribd land. For example, expanson of dae funded roads and date
financed schools can be used as judificaion for “rebdancing’, which would give dates the
right to tax on the reservation.

Sate tax authorities have made periodic chdlenges to Indian tax jurisdiction on a number of
other bases as wel. These indude the differences in the gatus of the land and the nature of
tribd rights within the land. While many of these chdlenges were ultimately struck down by
the Supreme Court, they nonethdess undermine the financid dability and invesment dimate
on reservations.

Some Ameican tribes have been veay successful in eaning funds from commercid
enterprises, induding casnos. They have been aded in this respect by tax exemptions
applying to Indian-owned commercid enterprises operating on reservation lands.

35 Emerging Issuesand Developments of I nterest

The future of sdf-government and its underlying fiscd rdaionship is threstened by the trend
of dedining red per capita support for tribd governments by the U.S. federd government.
Dedlining budget gpproprictions are causng a seach for new means of financing. Some
tribd governments are dtracting third paty support, for example, through foundaions that
asg in the esablishment of community colleges and schools There are dso proposds being
put forth by the Executive Branch to create new revenue options for triba governments.
Thee cdl for the further devdopment of exdusive on-resarvation taxation authorities by
Indian governments and the recognition of tribd governments as being equd to the dates for
the purposss of implementing federd dautes involving the didribution of funds or the
adminidration of prograns. Some of these are dready beng implemented. For example,
tibal govenments are now induded in legidation that provides funds for infragtructure
development, or other federa benefits such as the Higher Educdtion Amendments of 1992,
and the Intermoda Surface Trangportation Efficiency Act of 1991. Tribes are free to use
funds provided under sdf-governance compactsto lever these additiond federd funds.

The proposds above ae podtive devdopments However, it is uncear whether new
Executive proposas will come to fruition. There are dso other proposds that could be very
detrimenta to tribd governments For example, federd reforms have devolved federd
reponsbility for many sarvices to the date level. However, dates do not have a trust
relationship with tribd governments. There is widesoread apprehenson that federd funds
directed to date governments and intended for sarvices to Indians will not be so disbursed.
Tribd governments report they are now beng requested to direct many of ther compect
requests, particularly welfare services, to ther state governments. This could open the triba
governments up to “rebdancing’ chdlenges by the dae agang thear tax jurisdiction.
Findly, wdfare reform a the date level is causng an increasng number of Indians to be
denied date sarvices. Respongbility for them is then shifted to the BIA, which drains its
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ghrinking budget. Findly, there are dso proposas currently before Congress to tax tribd
governments. This would cause subdantia reductions in the funds currently derived from

commercid enterprises, induding casnos.
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The American Experience Shows the Importance of Specifying All Three Major
Elements of a Fiscal Relationship

I ssue: Tribd government is not working as wel as it could. Tribd services ae
uffering. Triba economies are being left behind. Socid problems are growing.

Reason: Hscd reationship is not properly specified, specficdly the divison of tax
powers and sarvice responshiliies between daes and triba governments States have
concurrent jurisdiction with triba governments. States can lay dam to tribd tax room
whenever, ther shae of the sarvices provided on reservations rises. Frequent date
chdlenges to triba tax jurisdictions ae undermining tribad government's revenue base,
invesment dimate, qudity of savices finandd cetanty and ultimady soveragnty.
Businesses fear double taxation and uncertainty and stay off of reservations.

Many things can trigger date dtacks on tribd jurisdiction. Often these events ae
unintended consequences of issues unrelated to Indians.

Examples:
Federa government transfers powers and ated funding to the Sates
Budget reductions to the IHS or the BIA
Budget reductions to any federd agency which serves Indians or Indian lands
Tax jurisdiction over any square on the reservation checkerboard is challenged
Congressindtitutes taxation of triba government enterprises
Concurrent tax jurisdictions continue to undermine investment

Tribd commercid enterprises ae threstened by legidaion. For example, tribd casnos
are disdlowed.

Solutions:
Clarify tax powers and sarvice responghbilities
Ensure exclusve tax jurisdictions for tribal governments
Provide financid certainty over transfers

Provide legd certainty over tribd jurisdiction and land title
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Figure 7. Undefined Fiscal Relationship Elements Can Shrink Tribal Sovereignty
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36 Summary

Key trends in the devdopment of fiscd rdationships for American tribd governments
include:

The negatiation of compacts, which are Smilar to Manitoba s dismantling agreements.

Steady reductionsin red per capitadirect federd support for tribad governments.

Maingreaming triba governments into the federd-date trander sysem by making them
eigible for many of the cost sering programs for which states are digible.

Devolution of some former federd respongbilities (paticulaly wefare programs) to the
date level, where there is no trugt relaionship with Indians.

Ongoing chalenges by dtate taxation authorities upon Indian tax jurisdiction.

Initistives are being discussed a both the Executive and Legiddive branches of the U.S
federd government which may have ggnificat implications for American Indian tribes
Theseindude the fallowing.

Proposds to deveop exclusve tax jurisdictions for tribd governments and recognize
tribd governments as beng on a pa with dates in determining digibility for federd
transfers and cost sharing programs.

Proposds to develop federd tax credits to address the issue of double taxation. Supreme
Court rulings have edablished many tribal tax jurisdictions, such as resource extraction
taxes, as being concurrent with state powers.

Proposals from Congressto tax triba governments.
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The American dtuation is fluid. Some triba governments sand to win and some are likely to
loe as thee events unfold. For example, the decline in direct trandfers from exclusvely
Indian ddivery agencies is dealy going to hurt tribd governments. However, this will be
offst for many as they become digible for many of the federa programs amed a daes
When the federd government puts them on a par with Sate governments, they will become
pat of a larger politicad condituency. This bodes well for the security of their tranders. The
key determinants for many will be the extent to which the U.S. federd government continues
to rey on cogt sharing programs and the relevance of the cost sharing programs opened up to
tribad governments.

The U.S feded govenment has room to manewver, even if congressond red
appropriations for the BIA and IHS continue to decline in per cgpita terms. The U.S. federd
fiscd pogtion is grealy improved. This could meke it eeser to follow through on ther
proposads to creste exclusve tax jurisdictions for tribd governments. They could dso
support tribad governments by making them digible for the same cog sharing programs as
daes or locd governments. This would be a more padliticdly defengble form of support than
direct transfers. From the federd perspective one advantage of cost sharing is that it crestes
srong incentives for tribd governments to exercise any tax jurisdiction they are granted and

to promote economic deve opment.

The downdgde of the aove scenario is that it could lead to a growing dsparity between rich
and poor tribd governments Tax jurisdictions are only useful to tribd governments with a
tax base. Hligibility for cost sharing programs is only useful for tribd governments with ownt
source revenues.

Proposds to tax tribd governments will hurt those tribes with strong commercid revenues
Many tribes such as the Oneida in upsae New York have turned these into ther chief
revenue Sources.
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4 TheAboriginals of Australia

41 I ntroduction

There are two indigenous peoples in Audrdia Aboriginds and Torres Strat Idanders. The
Aboriginds are the origind inhabitants of the bulk of moden day Audrdia The Torres
Srait Idanders resde in the region immediady north of the tip of Queendand and ae of
Polynesan origin. A dngle councl, the Aborigind and Torres Strait Idander Commisson
(ATSIC), represents them both a the federd level. Aborigind and Torres Strait Idanders

today number roughly 352,000 or 2 per cent
of the populdaion. This sudy will focus
primarily on the Aboriginds

The  sodo-economic  characterigics  of
Augrdias Aborigind population ae smilar

to other indigenous peoples They ae
characterized by higher raes of infant
mortdity, a younger, faster  growing
population, higher raes of unemployment

(roughly 39 per cent), much lower incomes,
lower leves of educationd atanment, higher
rates of incarceration, higher suicide rates and
ahog of other socid ills.

The Aborigind populdion is dill  lagdy
rurd. In fact, a recent article reports that 90
per cent of Audrdians have never met an
Aborigind. This populaion is dso digersed
across the country. The Aboriginds do not
have a common language or culture. Many
veay different languages ae spoken. A,
kinship sysdems and ceremonies dso vay
significantly.

4.2  History

Archeeologicd evidence dates the Aborigind
occupation of Audrdia back 60,000 yeas.
The firg British sdtlers began ariving in the
late 1700s and ealy 1800s and were
gopaently convinced tha the land was
virtudly uninhabited. Captain Cook noted the
presence of the Aboriginds but seems to have
greatly underestimated their population.

Unlike the other countries under review, no
formd tregties were concluded between the
colonizing power and the  Aborigind

Aboriginals

People: Roughly 2 per cent of Austraia's
population. Younger and faster growing
population than Australia as a whole. Large rural
element. Much poorer, less educated, more
imprisoned and shorter lived than population as a
whole.

Political System: Federal state. The federa
government is known as the Commonwealth.
Aboriginals are a concurrent responsibility. Most
services are state provided. Aboriginals are
under-represented at both the federal and state
level in Australia's parliaments. No treaties were
ever signed. No treaty rights for Aboriginals.
Emphasis on international covenants regarding
rights of indigenous people. Many government-
like Aboriginal bodies and strong national
political organization.

Outstanding Issues: Clarification of aboriginal
title and government position on this as aresult of
the Mabo and Wik decisions. Meeting the goals
and objectives of the National Commitment to
improve social outcomes and services for
Aboriginals. Still no Treaty or recognition in
Australia’s Constitution. No apology ever issued
for “Black wars’, seizing of children or deaths in
custody.

Recent Developments: Produce a National
Reconciliation with Aboriginals in time for
millenium. Negotiation of “regional agreements’
between Aboriginals and commercial interests on
lands under claim. Research by Aborigina
organizations into changes in Australia’s fiscal
framework to support improved services for
Aboriginals.

Lessons for Canada: Use of regional agreements
on land under Aborigina title. Structure of truly
national Aboriginal organization representing
both urban and rural Aboriginals.
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inhabitants. Lands were smply taken by the first settlers. Title was never trandferred because
the legd datus of the land was assumed to be terra nullis, or land inhabited by no one

Aboriginds were consdered too primitive to have land rights.

The earlie policy of the Audrdian government towards Aboriginds might be summarized
as “extermination” The “black wars” with Aboriginds began dmogt as soon as colonids
arived. These wars characterized the establishment of virtudly every settlement in Audrdia
Essatidly, the colonists used military force to push the Aboriginds off the land. Audrdids
hisory until well into the 20th Century was characterized by occasond massacres of setlers
and much larger and more frequent massacres of Aboriginas.

As early as the 1830s, some Audrdian officdas argued that the government should condude
treeties with the Aboriginds. Only one tresty was ever conduded, with Tasmanids
aborigind population in 1832, and it was an ord treaty, which was quickly forgotten.

Extermination policy was followed by “assmilation” polices. The presumption was tha the
Aborigind  population would ether die out, or be bred and dvilized out of exigence
Aboriginds were given legd rights dthough not necessxily citizenship, as subjects of the
Crown. However, the black wars continued. Settlers on the frontier organized smdl armies to
“shoot the land clear.”” During this period, laws made it mandatory for Aboriginds to ether
work for the pastoral industry or be confined to reserves. Thousands of Aborigind children,
paticularly those of mixed parentage, were taken from their parents in order to be better
agmilaed @& missonay camps. In 1951, assmilation was made the policy of the
Commonwedth government. Aborigind people were dedared wards of the dtate. The date
governments gained legd rights over ther movements employment, resdence, wages and
mariage. Rurd Aboriginds worked in a sygem of forced labour, in camps and Htlements
edablished throughout the outback. The Commonwedth was conditutiondly prohibited from
intervening.

The modern era began with two events around 1967. The fird was the Wave Hill drike. It
was precipitated when an Aborigind leeder demanded pay closer to what European workers
were recaving.? He started the strike after his demands were refused. The strikers set up a
camp a an old dreaming sit€’ and refused to either work or leave the site. Early in 1967, they
formdly petitioned the Governor-Generd for the return of some of ther tribd lands The
drike generated publicity and atention, and as a result the drikers gained sympahy and
support from nonAborigind sources. The driking Aboriginds established a company to
represnt themsdves In 1972, the Prime Miniger recognized the legitimacy of Aborigind
grievances and amnounced that funds would be made avaldble to Aboriginds for the
purchese of propetties not on resrve. He offidadly ended the assmilaion policy and

’ From “Frontier”, a program sponsored by the Australian Broadcasting Corporation.

8 Aboriginal workers were being paid significantly less than their European counterparts. The government
supported this policy because it was argued that low pay would induce Aboriginals to relocated to missions
where they would be more effectively assimilated (see “ Some Signposts from Daguragu”, a speech delivered by
Sir William Deane, Governor-General of the Commonwealth of Australia, August 22, 1996).

® A dreaming site has spiritual and political significance to Aboriginals.
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announced one of “sdf-determination”. In 1976 the Aborigind Land Rights (Northern
Territory) Ad was passed. It etablished a land acquisition fund and a process under which

Aboriginds could regain territory.

The second event sgnding the modern era was a Condiitutiond amendment passed in 1967.
This made Aboriginds a concurrent responghbility of the dae and Commonwedth
governments. Prior to this, Aboriginds had not been counted in the census as Audrdians and
had been exclusvdy the responshility of dae governments Moreover, under the Audrdian
Conditution, the Commonwedth is the paramount power and s0 it had acquired red
authority regading Aboriginds for the fird time Aboriginds have looked to the
Commonwedth government to defend and advance their interests ever Snce this event.

Many Audrdians report that this higory was not taught in public schools until very recently.
Mog Audrdians were taught that they occupied the land because the Aboriginds had smply
“moved on.” This gory should highlight the politicd difficulties fadng aty Audrdian
government seeking to address the palitical aspirations of Aboriginds.

4.3 Augtralia’ sFiscal Framework

Audrdia is a feded dae very smilar to Canada The Commonwedth government and the
daes and teritories have powers roughly commensurate with Canadian provinces. For
exanple, like Canada, the daes ddiver hedth care and education but depend on financid
assgance from the federd government to do so. The resultant “verticd fiscd imbdance’ is
rlaively larger than it is in Canada. Tha is to say, Audrdids federa government controls a
larger share of public revenues than ae necessay to meet its formd program
responsibilities *°

The Commonwedth makes both conditiond and unconditiond grants. In 1997/98, 16 hillion
dollars was trandferred to the dates through generd-purpose grants (generdly, unconditiond
block trandfers), $11 hbillion in spedific purpose transfers and $7 hillion in “through” transfers
(pess through date governments to locd governments). Another $1.5 billion was transferred
directly to locd governments.

Audrdias equdization program is much like that of Canada It provides dates with the
financid capacity to ensure that uniform service dandards are maintained across the country.
However, unlike Canada, messures of differentid service cods as wdl as revenue capecity
and tax effort ae usad in the cdculation of entittements In this respect, the Audrdian
equdization sydem is dmila to Canadas teritorid financng sysem. Other things beng
equd, dates with rdativey high Aborigind populations receve rddivey lager egudization
grants owing to the tendency of Aboriginds to live in remote locations. However, while
equdization formulae account for differences in sarvice cods, they do not dictate that funds
actudly address these differences. Hence, there is no guarantee that funds intended for
Aboriginds are soent on Aboriginds.

19 1n 1997/98 the Commonwealth, with a population two thirds that of Canada, will transfer almost $36 billion
Australian dollars to other levels of government. An equivalent Canadian transfer system would reguire the
federal government b transfer $54 hillion to the provinces and local governments instead of its actual $19.9
billion.
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Independent commissons a both the state and locd levels oversee the trandfer sysem - the
Commonwedth Grants Commissons and Locd Govenment Grants Commissons. These
commissons determine actud dishursaments among governments, based on tems  of
reference st by the governments themsdves. Each commisson is intended to be an
independent and impartid arbiter regarding the didribution of grants. While these bodies
only meke recommendations thar recommendations ae generdly accepted and
implemented.

Figure 8.Fiscal Framework for Aboriginals
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Figure 8 illustrates the fiscal framework for Aboriginals. The chart shows some
developments of interest. For example, “government-like® bodies are emerging within
Aboriginal communities. These bodies provide services to Aboriginals either as contractors
to government or to supplement government services. These bodies receive funding from a
variety of sources including grants-in-lieu of resource royalties, property taxes, and fees for
access to land. They also receive federal funding, which is administered by ATSC. Finally,
state agencies may contribute.
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All three tiers of government provide some services directly to Aboriginals. This is indicated
by service lines which flow directly to Aboriginal communities. The Commonwealth
government is unique however, in that most of its funding is administered by ATSC.

Some Aboriginal communities are local governments. These are digible for the same support
asnon-Aboriginal local governments.

44  Modern Fiscal Reations
4.4.1 Treaty and Land

Because there were no formd tregties signed with Aboriginds, they have no specid rights o
daus. They dso have little politicd power a ether the sate or Commonwedth leve. Only 3
of Audrdias 841 current parliamentarians are indigenous and this is an dl-time high. There
has been only one federd Aborigina parliamentarian in Austrdia s history.**

Despite these wesknesses, Aboriginds are seeking to enhance ther culture, improve socid
and economic outcomes and reedablish control over some of ther traditiond lands Like
nonTresty Frst Nations, they have based many of ther polticd and economic aspirations
on asrtions of aborigind title.

Aborigind title was not recognized in Audrdia until the Mabo decison of 1993. This ruling
by Audrdids highes court hed thet Aborigind title had not been extinguished when
Audrdia was founded. Ingteed, Aborigind title had only been extinguished when it had been
the “cler intet” of the government to do so. The court patly defined actions which
condituted “dear intent” to extinguish, such as granting fee ample titte This ruling implied
that Aborigind title Still existed over vadt tracts of the country.

After Mabo, the Commonwedth government passed the Commonwedth Naive Title Ad
which trandormed the way in which Aborigind ownership of the land could be formdly
recognized and incorporated within Audrdian legd and property regimes. The act provided
Aborigind groups with a process for reassating sovereignty over lands gill under Aboriging
title

Mabo was followed by the Wik decison in 1996. Wik further clarified Aborigind title In
paticular, it ruled that some agpects of Aborigind title remaned after the granting of a
pagord lease. In the case of conflict, the interets of the pastora lease shdl prevall.
However, holders of pastora |ease are required to accommodate Aborigind interests.

Mabo and Wik provide the context for contemporary Aborigind policy. Mabo is dmilar to
Canadd's Ddgamuukw ruling but with some key differences (1) Aborigind title over dl
privatdy hdd land was deemed to be extinguished; and, (2) Aborigind title can be
unilaterdly extinguished more esdly than in Canada, where a Conditutiond amendment
would be required.

1 Address to Reconciliation Convention by Mr. John Ah Kit, Aboriginal member of the Northern Territory
Legislative Assembly.
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The Wik decison crested backlash. It was argued that this created too much uncertainty over
tite and was hurting invesment. Third paty interests lobbied the government for changes
and a formd extinguishment policy. The Prime Miniser went so far as to date that the
“pendulum had swvung too fa” in favour of Aborigind rights. In January 1997, he refused to
rule out the posshility that the government would amend Audrdias Radd Discrimination
Act 0 as to dlow the legidative extinguishment of aborigind title The Commonwedth has
gnce proposed amendments to the Naive Title Act, which have been drongly regected by
Aborigind leeders They ague that the amendments provide for esser legiddive
extinguishment of aborigind title, and make it more difficult for Aborigind groups to meke
clams based on aborigind title

Despite these recent controverses, Aboriginds have been very successful in edablishing a
land base. Since the 1970s, they have turned much former “reserve’ land (in fact, Crown
land) into Aborigind land under indienable freehold titte For example, 50 per cent of the
Northern Territory and 12 per cent of Audrdia is now deemed Aborigind land. Of course,
the mgority of thisis margind land.

The fight for an Aborigind land base has crested most of the pre-conditions of <df-
government: a defined land base representative inditutions, and, substantid  revenues
accruing to these indtitutions from the land.

In 1991 the Counal for Aborigind Recondligtion was edablished to bring aout a netiond
reconcligtion with Aboriginds It is not dear through wha indrument this will be
accomplished. Some advocate that the Commonwedth dSgn a formd tresty with Aboriginds.
Others ague for a smpler makarrata or insrument of reconcligion. There ae aso
advocates for a Conditutiond amendment that would explicitly bring Aboriginds into the
Condtitution. Condtitutiond reform is not proving as difficult in Audrdia as it has in Canada

442 Services

The divison of sarvice responshilities between federd, dae and locd governments is the
sane for Aborigind and non-Aborigind  people However, Aboriginds generdly do not
enjoy the same levd of public sarvices or infragructure as other Audrdians. Audrdian
governments  recognize these digparities. In 1993 they produced a consensus document the
Nationd Commitment to Improved Outcomes in the Deivery of Programs and Services for
Aborigind  People and Torres Strait  Idanders  (Nationd  Commitment), which  identified
specific areas of disparity, and committed dl three levels of government to removing these.
Unfortunately, the mgjority of Australians do not believe such disparities exist.*

The Commonwedth has adso recognized that its mix of sarvices and ddivery mechaniams are
not adways gopropriate for Aboriginds In 1991, it trandferred the bulk of its program
responshbilities for Aboriginds from the former Depatment of Aborigind Affars to a newly
crested Aborigind-run organization, the Aborigind and Torres Strat Idander  Commisson
(ATSIC).

2 Most polls show that a majority of Australians believe Aboriginals receive better services than non-
Aboriginals.
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ATSC is the principd Commonwedth policymaking body for Aboriginds and it adminigers
mos Commonwedth programs for Aboriginds Other Commonwedth agencies  with
extendve responghiliies for Aboriginds ae the Depatment of Employment, Education,
Training and Y outh Affairs (DEETYA) and the Department of Health and Family Services.

ATSIC reports to the Miniger respongble for Aborigind Affars The Miniger appoints the
Chief Executive Officer of ATSIC and many of its charpersons. Thee officids ogensbly
run ATSIC, however they do not have totd control. A dgnificant portion of ATSIC's budget
must be spent in accordance with priorities established by the Minider, these generdly being
community housing and infrastructure.

ATSIC's totd budget for the 1997 fiscd year was $950 million. This was a smdl increese
over 1996, when the budget was reduced by 11 per cent. The budget is entirdy discretionary
and recent arbitrary cuts have created a good dedl of uncertainty.

ATSIC provides a samblance of Aborigind political organization & every levd of Audrdian
government. It has locd, regiond and nationd offices Locd offices ae run by dected
councils. The roles of each arelisted below.

1 Thenationd officeliaises directly with the Commonwedth government.

2. Sae offices coordinate ATSIC programs with date and locd programs and aso
represent Aborigind interests @ thislevel.

3. Regiond offices control mogt of ATSC's budget and ddiver programs to ther
repective  communities. Elected regiond councils adminiger gxty per cent of
ATSC s programs.

Because it is a Commonwedth agency, ATSIC's principle programs lie outdde aress of date
reponshility.> ATSIC programs  indude  welfare  experiments, work  experience
expaiments, community housng, infrastructure, experiments in locd government and the
fadlitation of agreements among Aborigind organizetions and other levds of government.
However, the largest share of its expenditures support assertions of Native title, land
purchases and business development. These accounted for $540 million in 1996. ATSIC is
not permitted to contract bodies to provide the services for which it isresponsible.

The Aborigind and Torres Strat Idander Commisson Act (1989) is subject to ongoing
review and amendment. A mgor review of the Act was indigated by the Board in April
1997, and will report, after community consultation, during the next financid yeer.

The public is suspicious of ATSIC. As a reault, it is the most dosdy sorutinized agency in
the Commonwedth. A government bureaucracy oversees ATSIC and it is dso subject to
review by the Office of Evadudtion and Audit and by the Audrdian Nationd Audit Office
ATSC mantans an intend Faud Awaeness Unit. In 1997, the Commonwedth

13 Nonetheless, ATSIC reports that the much of its resources are used to fill gaps left by inadequate state
programs.
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government gppointed a Specid Auditor to examine the financid documentation of ATSIG
funded indigerous organizetions.

ATSIC only provides sarvices tha are Commonwedth respongbilities Mogt services are
dae responghbilities and hence not affected by it. Many Aborigind bodies argue that despite
the Nationd Commitment, Sate services will not be improved without changes to the trandfer
systemt* that force change. There are currently no conditions attached to tranfers that
require recipients to provide adeguate services and infrastructure to Aborigind communities.
However, additiond conditions are not an essy politicd sde. Unlike most other countries, the
share of conditiond grants has risen over the last twenty years. The States are arguing these
limt thar flexiblity and ability to innovate The Commonwedth seems unwilling to
antagonize them by imposing further conditions

Ancther gpproach to improving Aborigind  sarvices was advocated in the Nationd
Commitment. This document suggested the negotiaion of formd agreements among
governments to spel out each government’s role and responghilities in megting the needs of
Aboriginds and Aborigind communities ATSIC suggested that they condude agreements in
hedth, housng, infragructure, employment, and business funding and land manegement. To
date no such agreements have been concluded.

TheAboignd repponseto thisfaluretekestireetacks Thefird twoare” maindream’ goproednes

(1) The Commonwedth government should make grester use of specific purpose grants with
conditions and accountebility requirements  The following is ATSC's  specific
recommendation:

“[The Commonwedth Government should imposgl specific requirements on the
Sates and Territories that funds provided by the Commonwealth are used in a way
that adequately addresses the needs of indigenous peoples’ *°

“The Commonwealth should use its leverage and make greater efforts to effect
agreements with the states and territories that clearly define service responshbilities
and performance measures for Aboriginals at both the state and Commonwealth
leve.”

(2) FAndly, asdf-government gpproach is emerging.

“The Commonwealth should make greater use of direct funding to Aboriginal

communities so that they can provide their own services or contract their

provision” °

14 In 1992, the Central and Northern Land Councils (regional Aboriginal organizations) as well as ASTIC made
proposals for transfer reform. Proposals have also been made to the Commonwealth Grants Commission, which
isgenerally sympathetic but answersthat the issue is outside its mandate.

15 Aboriginal and Torres Strait Islander Commission, “Reform of Commonwealth and State Financial
Relations’, 1997.
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The radica approach gopears to be gaining momentum as a result of the impasse on
reforming state-Commonwedth fiscd relations and the failure to conclude even asingle

service agreement with state governments.
4.4.3 Aboriginals Two Optionsfor Improving Services

In 1993, Audrdids locd, sae and Commonwedth governments jointly produced the study,
The Nationd Commitment to Improving Outcomes for Aboriginds and  Torres  Strait
Idanders This sudy found that indigenous peoples were receiving substandard infrastructure
and savices from dl three leves of government. The conduson was paticulaly troubling
because juridictions with large Aborigind populaions receive redively large tranders. The
problem is that nothing in the trander formulae compe transfer recipients to expend such
funds on Aborigind services. As aresult, Aborigind poverty can actudly become a source of
wedlth for other Audrdians.

The Nationd Commitment committed every govenment in Audrdia to improving this
gtuation. It cdled for agreements between governments and Aborigind organizetions to
promote better services. However, dfter five years, there have been no discernible sgns of
improvement. Not a sngle agreement has been produced. Aborigind organizetions have
widely recognized that the Nationd Commitment has been afailure.

Aborigind  organizations are debating ther response to falure. The fdlowing two figures
illustrate their two basic choices and the effect of each on the nationa fisca framework:

Figure 9.0ption 1 - Impose New Conditions on Federal Transfers.
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A
Option 1 cdls on the Commonwedth to impose new and drict conditions on tranders to
other governments. These conditions would force dl governments receving tranders from
the Commonwedth to spend more of these funds on Aborigind services The required
changes are depicted in the diagram as follows. An icon shown in the legend denctes each
trander requiring new conditions. For example savices from the Commonwedth
govenment to Aborigind communities have such an icon. This indicaes tha the
Commonwedth would be required to monitor and evauate the services it provides directly to
Aboriginds. Another icon shows that evaduations would be necesssy on dl expenditures
made through ATSIC. In fact, dose evduaion would be needed over the services provided
by dl govenments to Aborigind communities New conditions would be posed on Al
tranders from the Commonwedth government to (1) dSates and teritories, (2) locd
governments, and (3) local governments through states and territories.

Figure 10.0ption 2 - Create a New Fiscal Relationship for Aboriginal Government.
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Option 2 cdls for the Commonwedth to devise a new fiscd rdationship that accommodates
sf-government. If this option is chosen, exising tranders would be redirected to Aborigind
governments and commensurate changes would be made in service responshilities This
would imply the forma recognition of Aborigind governments wheress under the former
option these reman “Government-like bodies’. The figure illudtrates the effect of diverting
trandfer funds and re-asigning service responghbilities on the nationd fiscd framework. It
shows which of these flows are increased, which are decreased and which are unchanged
under the new fisca rdationship. Essentidly, tranders to Aborigind government are dl
increesed while tranders to other governments are reduced dong with ther service
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responghilities. Aborigind governments would dso dam a shae of tax recepts a the
expense of other tiers of government.

The advantage of Option 1 is that it does not cdl for wholesdle changes in the fiscd
framework. Option 2 would likey require the reassgnment of tax room to Aborigind
governments and this would likedy be quite controversd. The reduction of trander funds
would likdy a0 be ressted.

However, while Option 1 is easer to implement it would likdy cause greater problems over
the medium term then would Option 2. Sub-nationd governments in Audrdia complain that
a much larger percentage of ther transfers have atached conditions than is the internationd
norm. They argue that the qudity of ther services is suffering as a result. Option 1 cdls for
further increases in this percentage. It dso repeets the errors of the firg “compacting’” moded
used in the United States (see Figure 5) - it limits sdf-determination by imposing conditions
As a reault, incentives to be innovative in ddivering sarvices will be reduced and Aboriging
organizations will be less able to make their expenditures reflect their own priorities.

These problems are being replicated a the locd levd as wdl, where many urban Aborigind
groups are pressng for changes to the locd government trandfer sysem. State funding for
locd government is currently governed by daewide locd government Grants Commissons,
gmila to the Commonwedth Grants Commisson. They have the same flav as wdl: the
commissons determine the didribution of grants, but cannot determine how they are actudly
goent. Evidence suggests that Aborigind  services are substandard in many  locations. The
Locd Govenment Grants Commisson of Western Audrdia passed legiddion in the late
1980s to address this inequity. The legidation dlowed them to withhold funds to locd
governments if these funds were not being spent equitably on Aborigind communities. The
use of this procedure was sruck down in 1992 because it was determined to be outsde the
scope of their authority.

4.4.4 Sdf-government Initiativesin Aboriginal Communities

The offidd nationd policy towads Aboriginds is “sf-deemination” with maximum
paticipaion in management. However, sdf-determination in the Audrdian context does not
necessaily imply a commitment to sdf-government or a new fiscd reaionship. There is no
nationd commitment for the further trandfer of service responghilities or tax powers to
Aborigind organizations or governments. There is no commitment to a new trandfer system
for Aboriginds and there is no commitment to the cregtion of new excdudve tax authorities
However, there are ad hoc initiatives underway.

In 1994, roughly 100 Aborigind locd govenments and “locd  government-type’  bodies
recaved funding from the Commonwedth under its locd government financing
arangements. Roughly, two thirds of these bodies were in the Northern Teritory. The rest
were dso in remote aess. Before the Commonwedth can provide funding to a loca
government-type body, it must receive gpprovd from the dae government. This form of
«f- government is eadly accomplished within Audrdids federd system because it is
entirdy teritoridly based and many remote communities have populaions which ae
exdusvey Aborigind.
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The Commonwedth dated financing Aborigind locd government after a 1984 inquiry
found that large numbers of Aborigind communities were not recaving funding despite
being incorporated a locd govenments or saving as  government-like  bodies
Recommendations were made for changes to loca government financing, which were passed
into law in 1986's Local Governmert (Financid Assgtance) Act.

Thee ae dso dae levd initigtives However, fiscd rdations with the daes vay
condderably. Many observers seem cynicd and ague that most date experiments in
Aborigind  sf-management are redly atempts to offload the codts of Aborigind services
Aborigind orgenizations report that daes ae often hodile towards Aborigind interests and
show little interest in promoting viable Aborigind sdf- management.

In Wedern Audrdia, 29 Aborigind councils have been granted by-HJaw powes As in
Canada, the Minigter responsible must gpprove every by-law.

In Queendand, the Community Savices (Aborigines) and the Community Services (Torres
Strait) Acts were passed in 1984. Ther daed intention was to devolve decison-meking
power to Aborigind communities. The dated am of these Acts is to creste a framework
within which Aborigind populations can devdop sdf-government powers complete  with
Condtitutions that specify the nature of the government and its associated powers. Powers
under condderation for trander include locd services, police courts and resource
management. State funds are provided to assg in developing community plans under the
Alternative Governing Structures Program. ATSIC has dso asssed Aborigind communities
in devdoping community plans under this framework. Queendand has indicated some
willingness to trander revenue-rasng powers, including some tax powers. It dso appears
willing to discuss developing such arrangements within larger urban locations

The Northern Teritory Land Councils prepared a discusson paper on Aborigind - sdf-
government. However this paper did not consider any impacts on the fisca framework.

There are about 2000 incorporated Aborigind and Torres Strait Idander organizations thet
perfoom government-like functions Thee incdude hedth savices legd services housng
cooperatives, land councls and socd, culturd and  soorting  bodies Mogt  recaive
government funding. While mogt of thee organizations are smdl and sarve only ther locd
community, severd operde a the daefteritory or nationd levd. Mogt ae funded through
annud gppropriations. Agencies must prepare submissons and negotiate new  arrangements
every year. These agencies are frudrated by the amount of time they spend negotiaing
financing every year.

45  Emerging Issues and Developments of I nterest

45.1 Regional Agreements

The devdopment of lagdy oHffinancng Aborigind govenments or  government-like
organizations has been patly driven by ther efforts to reacquire a land base and land rights.
For example, the passage of the Aborigind Land Rights Act in the mid-1970s and the Native
Title Act in 1993 created Aborigind Land Councils in the Northern Territory. These councils
ganed dautory authority regarding issues of land use on Aborigind hdd lands They
currently serve as advocates of Aborigind interests and providers of many sarvices The




e Indigenous Peoples and Fiscal Relationships- The International Experience

;f{.” CHAPTER4—46

councils are assding Aborigind organizetions in their efforts to recover a land base and
negotiate terms and conditions regarding use of their land. These councils recelve guaranteed
funding from the Commonwedth through a formula that provides them with grants equd to a
fixed percentage of the royaties earned off their land.

The Mabo decison recognized Aborigind title over a lage portion of Audrdia This
recognition put pressure on commedd intereds paticulaly mining intereds to ded with
the Aboriginds Aborigind organizetions have teken advantage of this pressure to negotiae
wha are termed “regiond agreements” Essentidly, these are contractud arangements that
fill the vacuum left by vegueness in the law. Aborigind organizations and commercia
interests negotiate terms under which commercid organizations can access and use land
under Aborigind title Regiond agreements have crested some impetus for sdf-government,
as Aboriginds are becoming more familiar with land management, are gaining access to new
employment and revenue opportunities and have ganed some negotiating leverage over the
gate and Commonwesdlth governments.

45.2 Northern Territory Statehood

Ancther factor driving the evolution of Aborigind governments is the Northern Territory’s
politicd drive for full daehood. The Northern Teritory is currently a sdf- governing
teritory. It is dso the larges net recipient of equdization payments within the
Commonwedth of Audrdia by virtue of its rdaivdy lage Aborigind populdtion.
However, Aborigind services and infrastructures do not gppear to be recaiving these funds.

Northern Teritory legidators want full Statehood. However, 26 per cent of the Northern
Territory population is Aborigind. Their support for Satehood depends upon the following:

grester recognition of their rightsto land,
protection of their cultural and sacred Sites;

guarantees that grants received under the equdization formula on the bads of
Aborigind disadvantage will be spent on Aborigind communities and

recognition of their right to self-government.
453 Pressurefor A New National Fiscal Framework

Aborigind  organizations have begun to formulae a policy regponse to the falure of the
present fisca framework to provide them with adequate services. In conjunction with some
nonAborigind groups, they are arguing tha serious refams are necessary in the financing
of Aborigind services!” Governments in Austrdia have recognized the need for reform.
However, the Naiond Commitment has not produced any results There has been no move

" The Royal Commission into Aboriginal Deaths in Custody was critical of the government's policy of
mainstreaming Aboriginal services and referred to, “the confusing and complex funding arrangements which
already bedevil Aboriginal communities.” It went on to conclude that there was a “very great need for
governmentsto get together to examine the whole complex picture of funding in the Aboriginal affairsarea.”
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A
by the Commonwedth to add conditions respecting Aborigind sarvices to its granting
formulae. There have been no agreements druck with the Commonwedth, date or loca
governments to deineste service responshiliies for Aboriginds or to st performance
indicators.

As a reault, there is a search fa dterndives, including greater sdf-government. Direct grants
and possbly ownsource revenues incduding taxes would finance sdf-government. However,
the sdf-government movement appears to have only begun to wrestle with the issue of its
place within the naiond fiscd framework. Different solutions are being advocated. Some
Aborigind  organizations smply want additiond Commonwedth funding to be dedicated to
Aborigind  programs.  Others  advocate  placing  additiondl  conditions on Commonwedth
grants to other levds of govenment. Some ague that exiging funding intended for
Aborigind sarvices be taken from Commonwedth agencies and dae and locd tranders and
be consolidated into direct grants to Aborigind organizations Over and dbove trander
reform, Aborigind organizations dso want the govenment to review the “enormous and
inequitable capitd infrastructure needs of indigenous communities’.

Progress is being ddayed by the political reluctance of government to address the issue and
the absence of a cdear and congstent nationd Aborigind podtion. A recent aticle, (partly
funded by ATSC), Audrdian fiscd federdism and Aborigind  sdf-  government.  some
issues of tactics and targets, notes:

The paper asks whether Aboriginal organizations which have pursued ideas of self-
government through these encounters have had a clear view of what they are
attempting to achieve through which federal fiscal mechanisms and how they plan to
achieve it. (Sanders, 1995, p.1)

The paper concludes that there has been some lack of clarity among Aboriginal
organizations pursuing ideas of self-government through Australian fiscal federalism
and that some significant rethinking of their tactics and targets is probably needed.
(Sanders, 1995, p.1)

In short, the paper says that Aboriginds need to decide in which Stuations they would like to
see conditions added to date and locd grants, and where they would prefer to ddiver
savices directly. The ATSIC pogtion does not yet appear to directly chadlenge the notion
that Aborigind nesds should be supported by having sarvice responghility reman with the
dates, while the Commonwedth uses more specific purpose transfers. However, many argue
that the current state of Commonwedth-gate fiscd reaions will not permit this The agency
is therefore ds0 funding dudies into sdf-government arangements and is working with
communities and locd governments to edtablish Aborigind loca governments with  revenue
rasng functions It is dso working towads devdoping Commonwedth/satellocad
agreements on service provison arrangements pertinent to Aboriginas.

The Commonwedth Grants Commisson reviewed the issue of Aborigind sarvices within the
fiscd framework in 1993. It dso conduded that the current system is not meeting the needs
of Aboriginds. It was argued within some policy drdes that the CGC dudy how a fiscd
equdization for directly funding Aborigind communities their governing bodies and sarvice
organizations might be developed. Thiswork has not been done.
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Audrdias Reconcliation Commissoner bdieves that fiscd reform can only be successful if
the Commonwedth government leads it. The Commonwedth controls mogt of the tax base

and has a better history than do date government in terms of promoting Aborigind rights.

4.6 SUmmary

There are srong pardles between Audrdias Aboriginds and Firg Nations. Both have large
populations redding in redivdy under-populated pats of the country. Both ae acquiring
large tracts of land in these regions. Both have strong culturd and spiritud ties to the land.
Both have recently hed ther Aborigind title to the land recognized by the nation's highest
court. Both peoples are plagued by poverty, and poor sarvices and infradructure. Both are
seeking to wee ther newly acquired land and land rights to promote economic development
and gregter autonomy. Both face politicd resgance from the public, which bedieves that
Aborigind peoples receive soecid sarvices and that ther dams thregten invesment and the

economy.

Aboriginds in Audrdia face some disadvantages rdative to Frs Naions. For example,
unlike Canada, the Commonwedth government has implicitly thregtened to extinguish
aborigind title It has made no formd commitment to sdf-government. It has no treaty
obligetions towards Aboriginds.  Aborigind  rights are not recognized in the Conditution.
There is no trud redionship or tax exemption between Aboriginds and therr nationd
government. Thereis no vacant tax room for Aborigind governments to occupy.

Abariginds in Audrdia dso have some advantages There is less Conditutiona gridlock.
The Commonwedth Government is committed to developing an act of recondliation with
Aboriginds The Commonwedth is in a beter postion to act unilaedly then is the
Canadian federd government. It controls a larger share of the revenue pie. It is not caught in
a dispute with the dates regarding responghbility for Aborigind services The same savice
agencies currently provide services to the urban and the outback Aboriginds Aborigind
political organizations are wesker than those of Fird Nations but dso operate on a larger
geographical scale and are less bedeviled by internd divisons and closdy guarded powers a
the community levd.
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5 Conclusons

51 TheCommon Challenge— A Fiscal Relationship Which Supports Palitical
Recongtitution and I mproved Outcomes

Indigenous peoples in Audrdia, New Zedand, Canada and the United States have much in
common. They ae outnumbered in their respective countries but dl have a younger and
faster growing population. They have suffered through Smilar traumas with smilar results —
they are disadvantaged according to virtudly every socio-economic indicator, they are under-
represented in the busness world, and they have public services and infradtructure that are
well beow nationdly prevailing sandards.

Each of these indigenous peoples is now trying, with varying degrees of success to recover
some of its land base, receive better services and reconstitute its politica inditutions. In order
to do this, they must change ther exising fisca rdaionships In fact, it gppears tha until
they produce the right fisca rdaionship, ther economic and socid problems will persst —
high unemployment, low incomes, poor services and infragtructure, and, high rates of
incarceration and socid dependency.

The unique demographic profile of dl of these peoples and their poor Sate of development
have ganed the atention of policy makers in each country. Ther shares of the working
populaion will soon double and 0 the red cogt of ther economic under-utilization will dso
double if ther current date of disadvantage does not improve. This will exaecerbate the
problems of sudaning sodd progranming and dandards of living in an aging soddy.
However, this fact is not greetly undersood by nonindigenous populaions in any of the
cases dudied. In fact, they generdly have little appreciation of any of the following points:

the extent of indigenous disadvantage;

the ongoing historica legacy that produced this disadvantage;

what makes the indigenous people different from a country’ s ethnic minorities,
the different demographics of the indigenous people; and

the effect that indigenous disadvantage and demographics will have on their economic
prospects.

Nationd policy must do two things (1) educate the public regarding the five points liged
above and (2) address the sources of indigenous disadvantage. A new fiscd rdationship is
key to the second point.

Efforts to change fiscd rddionships ae piecemed in most cases Different groups are
focusng on different specific dements of ther fiscd reationships without reference to the
other dements Furthermore, esch group is taking a different gpproach, operating in a
different context and encountering different obstacles. However, these different experiences
actudly provide vauable lessons. These lessons can be divided into three types:
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Those which are directly and spedificdly pertinent to the four initidives regarding fiscd
rdaionships outlined in Gaheing Srength — accountability, data sysems trander
formulae and tax systems.

Lessons learned about interactions among the eements of the fiscd rdaionship.
Lessons about how to develop and implement anew fiscd rdaionship.
52  Underganding Sdf-Government

A new fisca rddionship must be adle to finandaly support dl the powers devolved under
sf-government. Idedly, the determination of devolved powers should be based on the logic
of sdf-government for indigenous people (i.e wha can be more efficiently and effectively
provided by a Frd Naion government, wha is necessxy to promote the culture). The
“correct” fiscd reationship would then be the one that which provides the financd means
for exercisng these powers.

It is not easy to define the “right” powers. Sdf-government is a rddivdy new phenomenon
whose political rationde is better undersood then its economic raionde. The granting of
sf-government is often midakenly viewed as a tradeoff in which economic cods ae
accepted in order to achieve politicd ends This view implies that sdf-government dways
means higher costs and efficiency lossesto the nation asawhole.

This “economic cod/political benefit” view is not entirdy accurate. Some dements of <df-
government do imply higher cods - for example new politica inditutions and measures to
advance indigenous culture. However, sdf-government as a whole could lower the codts of
government and promote economic growth. If done properly, it would creste more efficient
public services, increase economic growth on land under dam, and improve sarvice qudity
for First Nation resdents.

The key to redizing these advantages is to undersand why indigenous pegple are better off
when they ddiver some savices themsdves Common themes amongst the indigenous
peoples were tha they had unique ways of doing busness highly spedfic forms of
communicetion, better knowledge than outdders of thear capabiliies and resources and
didinct community consensus Greger df-government would dlow them to take fuller
advantage of these atributes Also, current fiscd redionships often provide indigenous
people with little incentive to seek economic growth and service efficiencies.

The proper powers under sdf-government would dlow Frst Nations to better use the
advantages liged in the paragraph above. The proper fiscd rdationship will provide the
financid means to exercise these powers. However, the exercise of these powers must be
condrained by the naion’'s financdad means, the need to mantan efficdency, and the ndion's
socid and economic union. A new fisca rdaionship should therefore be flexible enough to
dlow for some experimentation.

The bex “mix” of powers for indigenous government will likdy differ from those powers
presently avaldble to d@ther municipd or provindd governments The fiscd rdationship will
accordingly need to be uniquely different from that afforded loca or date level governments.
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The CYFN umbrdla agreement has partly recognized this point by dlowing for negotiations
among the parties to seek out the best mix of powers for Y ukon First Nations.

53  TheTransformation Challenge.

Fgures 11 and 12 depict the chdlenge of transforming the current fiscd rdaionship. Fgure
11 illugrates the current fiscd relationship for Frs Nations together with some problems
tha have been identified with it. Figure 12 is drictly conjecture aout an improved fiscd
relaionship that would cor rect these flaws.

The key differences between Figures 11 and 12 are asfollows.

Fra Nation governments will redize increesed ownsource revenues and larger direct
trandfers from the federa government (thisisillustrated by the thicker lines).

Onreserve citizens will recaive fewer sarvices directly from other governments (this is
indicated by the thinner lines).

Frsa Nations will receive a share of the tranders currently flowing from the federd to the
provincid governments. This share will be commensurate with the assumption of sarvice
responghiliies formerly provided by provindad governments Frs Nations would in
paticular require a shae of the egudizaion grants currently received by provinces.
However, there may be increeses in funds flowing from Frd Nations to provincd
governments if Frs Nations choose to contract some savices to provincid sarvice
agencies.

There will likdy be some oconsolidation of band govenments into larger naion
governments.

Ambiguities between onreserve and off-reserve Indians will be reduced (this is indicated
by the dotted linesin the firgt figure becoming solid lines in the second figure).

Adjugments to the fiscd reationship and new functions reguired to adminiger it are marked.
Adjusments and new functions imply roles for Frs Naion inditutions in ether negotiating

the arrangements or governing them. The key changesilludrated are as follows:

1. A comprenendve framework for tax collection agreements is included. This reflects the
likdihood that with a new fiscd rdaionship many more Fird Nations will cregte tax
systems and they will have new tax powers to adminiger. This expangon of tax powers
will gregtly dress the current sysem of individud agreements for each tax collected by
each Fra Nation. Complexity and adminidraion cods will be grealy reduced if tax
collection is conducted within a comprehensive collection agreement.

2. Formulee for determining Frg Nation trander entittements will be needed. These
formulae will need to be negotiated and adminigered and will have to integrate the tax
and trander sysems The adminigration of these formulae will require improved
finencid reporting and daa collection systems by Frd  Nation governments.
Dishursement formulae for determining the dlocation of trandfers among individud Hrg
Nations will dso be necessary.
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3. Savice responghiliies and trander entittements between Frs Nation and  provincid
govenments will need to be reconciled. Thus entittement formulae for provincid as wel
as FHrg Naion governments are marked for evauation. Service agreements between First
Nation and provinda governments will aso need to be conduded. Thee may involve
FHrg Nation governments contrecting provincid sarvice agencies and  provincid
governments contracting sarvice agencies from First Nations in certain Stuations, such as
urban Indians These recondligion's and sarvice agreements will require improved data
systems.

4. The hypotheticd future fisca reationship shows improved access to capitd. A new fiscal
rdaionship will improve the invesment dimae in Frd Nation jurisdictions It will
improve financid reporting and information systems on resarve It will sgnd dability to
invetors and improve adminigration. It will cregte funds for improvements in
infrastructure and sarvices. This last effect will be greatly amplified if a financing
authority for First Nation governments is supported.
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Figure 11.Canada's First Nations Fiscal Framework
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Figure 12.Canada's Transformation Challenge
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54  Define Financial Requirements

The fird dep in devdoping a new fiscd rddionship is to determine the financid
requirements of the new sarvice regponghilities for Fird Naions Revenue requirements
should be based upon the costs of performing these services & nationa standards. This
determination could indude some edimae of the differences in savice codts owing to
location. The CYFN agreement in the Yukon patly dlows for this It however does not
indicate whether it will fully compensate for the difference in saervice cods accounted for by
the lack of economies of scde avalable to many Frst Nations Full compensation for this
factor would actudly reduce incentives to seek adminidtretive efficiencies.

54.1 Clarify tax powersand service responsbilities

A fiscd rdationship incdudes the assignment amongst governments of revenue rasng
powers, sarvice responshilities and trandfers. Each of these mgor dements should be
defined in a new rdationship. Not recognizing the rdaionship among dl three creates
inconsgencies and trouble. The jurisdictiona disputes between American dates and triba
governments outlined in Chapter 35 ae an example. Here the problem is poorly defined tax
jurigdictions and service respongbhilities between date and tribd governments. The sub-
dandard sarvices provided to Aboriginds in Audrdia are another example. The problem
here is the lack of cdealy defined sarvice responghiliies among the locd, dae and
Commonwedth governrments. In both these cases, the lack of darity has crested suspicion,
ongoing disoutes and a programming vacuum. In the American example, it has undermined
the financid certanty of tribd governments and the integrity of their tax sysems In both
these cases, economic prospects for the indigenous people have suffered as a result.

The CYFN agreement in the Yukon fals somewhat on this meassure. There is condderable
ambiguity as to the eventud assgnment of sarvice responshilities and tax powers. It gpears
that many concurrent tax powers will perdst on sdtlement lands with different peoples
paying taxes to different jurisdictions
55  Deveop an Implementation Process

The key to a successful new fiscal relationship is its implementation process. If the
implementation process is right, then any dement of the rdaionship can be more reedily
adjusted as necessay. If the process is not right, then even the best fiscd rdaionship will not
succeed. A good processwill:

build adminidrative capacity within Frst Nation inditutions,

build consensus from Firgt Nations across the country and keep them involved;

dlow experimentation with formulag;

build consensus outsde Firg Nation communities by identifying interested parties; and

devdlop Frg Naion inditutions that will govern the fiscd rdationship and manage its
evolution.
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55.1 Federal Government Must Lead

Federad governments have had to champion indigenous rights in every case sudied. There
are afew reasons. Federd governments have usudly had alonger higtory dediing with the
indigenous people. The far treatment of indigenous people isanationd, not alocd issue.

The

relationship at the nationd levd tends to be less adversaria because indigenous

governments are viewed by other sub-nationa governments as competing for transfer dollars
and sovereignty. Findly, ensuring anew relationship does not undermine the nationd fiscd

framework or economic union requires afederdly led process.

5.5.2 Anticipate Resstance

Whenever indigenous governments have asserted new powers, they have usudly created
tendon with municipa and state level governments. There are some sound reasons for this.

Indigenous governments compete for transfer dollars and tax room.*®

The exigence of indigenous governments makes decison-making over land and resource
use more difficult.

Indigenous governments will take over many of the powers on ther land base that ae
currently assgned to other governments.

However, tenson is dso caused by mignformation. Misnformation hes led to amilar
criticiamsin each case. These are summarized below.

New arrangements will raise the cost and complexity of government.

New arrangements will creste more red tape.

The ability of other governments to manage land and the economy will be undermined.
New arrangements will cregte invesment uncertainty.

The unity of the country is being undermined.

The benefits of indigenous government are unproven.

Indigenous governments receve powes and funding above wha other governments
receive.

Indigenous persons receive specid rights, and a new fiscd rdaionship will enshrine
these rights.

18 |n fact, despite the fact these governments are often freed from many expensive service responsibilities they

can

lose as a result. For example, Saskatchewan and Australia’s Northern Territory both receive large cash

transfers because of their indigenous populations. They stand to lose much of this transfer under a new fiscal
relationship.
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The devdopment of new rdationships is agang the wishes of the indigenous group
and only sarves the indigenous “industry.”

The firg paticipants in a new fiscd rdationship will be more dosdy scrutinized, and hed to
a higher sandard, than will other governments in Canada Many criticians won't be far or
accurate. The key to addressng them is a consultation process, a communications process
and soliating support from interested third parties (in Audrdia this has sometimes turned out
to be individud busness interests). The princples of the fisca reationship should be
underdandable, its formulae familiar and its financid reporting sound. Particular  attention
should be pad to: encouraging accountability through transparency and regulaory harmony
with  surrounding  jurisdictions (e 54); devdoping a naiond framework  for
implementation; devdoping an extensve communications and consultation pracess,  and,
deveoping a qudifying process.

5.5.3 Accountability

There ae two important dements of accountability. Frg, indigenous governments must be
accountable to ther own dtizens In the United States and Canada, with their long histories
of dosdy guarded tregty rights, any new rdationship must address how a fiscd reationship
affects Trety rights Nationad and provincid governments must be accounteble to ther
dectorate. They must account for the use of public funds, the trestment of 3¢ parties and
whether the new arrangements condtitute specid rights.

Both types of accountability will be best served by a focus on evaluating outcomes and
ensuring the adminigtrative readiness of tribal governments. The dose monitoring of

program outputs and financd inputs is more codly to implement and reduces the
effectiveness of sdf-government. This is borne out by the American experience with triba
governments where they switched to outcome evduations in order to create dronger
incentives to ddiver services efficiently and effectively. This approach adso crested stronger
incentives for slf-reliance and lowers adminidration coss,

Experience has shown that it is eeser to ensure accountability when the following conditions
ae met: (1) people understand which leve of government is responsible for what services (2)
they agree with these service priorities (3) they know how these sarvices are paid for and (4)
the fiscal relationship digns a government’ s interests with its responsibilities.

These conditions leed to the following recommendations.

The fiscd rdationship should dearly specify the responshiliies of each order of
government towards each First Nation.

Trandfer formulae should be as dear and eadly understandeble as possble. They shoud
be modeled on exigting formulae for provinces and territories.

The fiscd rdaionship for dl Frs Nations should be placed within a common
framework. This framework should be the responghility of a nationd table on Frg
Nations fiscd redationgips. Such a framework will make fiscd rddionships esder to
underdand and dlow for esser compaisons amongs jurisdictions. The same powers,
svice regponghilities tax powers trandfer entittements and associated  conditions,
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should be mede avalable to dl qudifying Hrs Nation governments. However, this
should not mean “one sze fits dI”. It should smply dlow dl Frg Nation governments to
choose from the same options.

A naiond framework should indude (1) nationd dsandards for financid reporting; (2)
nationd dSandards for datidicad collection methods, (3) nationd formulae for trandfer
entittements, (4) ndiond trander conditions, and, (5) naiond enabling legidation for the
assumption of tax powers.

Hrg Nation govenments should be encouraged to edtablish Conditutions. This is an
Ameican policy that promotes the accountsbility of Frs Naion governments to ther
members and signds Sahility to investors.

Quadifying reguirements should be set for Firg Nations wishing to participate in the new
arangements. This is an American policy that was introduced to promote accountability
without redricting the exercdse of tribd sovereignty. These requirements would include
requiring tribd governments to demondrate a medery of the requidte adminidraive
cgpacity, planning capacity and financid reporting cgpacity. Qudifying standards should
be naiond in scope They should be deveoped and adminigered in conjunction with
Frg Naion inditutions and, if pdliticdly feesble influentid third paties Logicd
paticipants in setting sandards would be ITAB, a Frd Naions financing authority, and

a new and independent Fird Nations auditing body. Some advantages of this gpproach
aethat it:

assures investors that thisis a cgpable and qudified government;

enaures that dandards will be st with a sengtivity towards Frg Nation
requirements,

meansthat First Nations will police themsdves;

provides FHre Nations with a bads upon which to build cooperaion on a nationd
scae,

srves as a traning ground for developing invesment and adminigrative expertise
within Frst Nations, and

promotes uniform reporting practices.

5.5.4 Build Supporting Ingtitutions

A new fiscd rdaionship requires supporting inditutions. These inditutions would oversee
its devedopment, build adminigrative cgpacity within Frs Naion communities and help
govern the new arangements. They would make it easer to change fisca reationships as
circumstances and priorities change.

These inditutions should be Fre Nation-adminigered. Preferably, Firg Nations from across
the country would be represented on them, s0 as to enhance politicd coheson. Thee

inditutions would provide Fra Nations with a sense of ownership over the fisca reationship
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process. They would aso improve communications amongst Frg Naion communities, Frst
Nation governments, other govenments and private investors. Findly, they would hep
develop larger groupings of Frd Naion governments and this would creste adminigrative
efficiencies.

Supporting indtitutions should indude the following.

A training function. Training is required for adminidraiors and some aspects of savice
ddivery. Thisfunction should build from exiding training bodies and inditutions

A datidics agency. This agency would be in charge of improving data collection
methods and the quality of satistics coming from Frst Nations.

A financing authority. This authority would reduce the cost of capitd and expand its
avdlability. This would pramote economic growth. It would dso cregte incentives to
deve op taxation regimes, improve finandd reporting and promote accountability.

An expanded role for ITAB. It will have to represent Firs Nation interests over a larger
range of tax powers.

An audit body. This is required to st dandads promote accountsbility, and, if
necessary, conduct invedigations. Its exisence will promote politicd acceptance and
improve the invesment climates of Firs Nation communities

An inditution to represent Frst Nations in negotiaions aout trandfer formulae and
disoursement formulae. This inditution should presarve equity between Frst Nations and
other juridictions and dso among Firg Nations It would be dmilar to Audrdias
Commonwedth Grants Commission.

A body chaged with determining the adminigrative readiness of Frg Nation
governments for a new fiscd relaionship. This would be smilar to the function currently
performed by ITAB with respect to taxation.

56  Broad Strategic Consderations
5.6.1 Focuson Economic Growth

A new fiscd rdationship will ultimady be judged upon its ability to ddiver better public
savices and red economic opportunity. Accordingly, it should be desgned with the explicit
am of improving Frg Nations investment dimates. An important step in this regard would
be the edablishment of a financing authority for First Nations. This would ddiver the

following advantages.

It would improve the link between developing tax revenues and accessng finencng. A
financing authority would improve the raes flexibility and avaldbility of terms under
which Frg Nation governments borrow. Fre Naion governments would be better able
to use projected tax recepts to finance infragtructure. Improvements in infrastructure, in
turn, will help attract more private investment.
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A finandng authority will improve incentives for FHrgt Nation governments to monitor
financid practices and promote accountability. Poor financid practices by one Firg
Nation government would affect the credibility of the financing agency, and thereby
affect accessto investment capitd by dl First Nation governments.

A financing authority would expand the avalability of invesment capitd giving many
gndler and more rurd Fird Nation communities the bility to debt finance infrastructure
projects. Many of these communities would otherwise be denied access because of ther
andl dze and lack of higory. Making cgpitd more generdly avalable would expand the
political condtituency for anew fisca rdaionship and Indian tax jurisdictions

5.6.2 Tranders

International experiences suggest that any new trandfer formula will meet political resstance
from both within and outsde of Fra Naions. Extend resstance will be reduced if the
transfer’s principles are easly undersood and congstent with the nationd fiscd framework.
Internd resstance will be reduced if it is made clear that a new transfer system enhances

Treaty rights.

Both types of resstance can be reduced if the sysem is made naiond in scope. Nationd
dimensonsto atrander formulaincude the following.

Ensuring that al First Nation governments are provided with the same options,

Ensuring that a new transfer formula can reflect the different circumstances faced by Firgt
Nations.

Ensuring that the trandfers provide participating Frst Nation governments with the fiscd
cgpacity to provide services equd to other jurisdictions.

Ensuring that dl new fiscd reaionships are st within a common framework of powers,
svice regponghilities, atached conditions qudifying requirements and  reporting
requirements.

A new trander formula should dlow Firs Nations to take on new responghilities in dages
Currently, many lack the adminigraive capacity to teke on dl the powers they would
utimatdy wish to assume The Ameican compecting modd would dlow the gradud
assumption of powes It would dso dlow dl governments the opportunity to tet new
arrangements.

Trander formulae should be based upon exiging models and procedures. This would support
accountbility by dlowing esder comparisons with other jurigdictions This would aso
creste a broader politicd condituency for defending entittements under the new transfer. For
exanple a trander program based on the egudizatiion program would have natura politicd
dlies in dl the egudizaion-recaving provinces It would dso be more esdly integrated
within the nationd sysem. This would meke it esser to reconcile trandfer entitlements
within the naiond fiscd framework and to use exiding expatise in desgning ad
adminigering the entitlements.
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Cod-shaing programs should be conddered for Frd Nations The American federd
government is conddering meking many cod-sharing programs avalable to sate and tribd
governments dike. While, cog-sharing programs tend to disort expenditure decigon, this
modd should 4ill be conddered. If cod-dhaing programs were equdly avalable to Firg
Nation governments and/or provinces and munidpdities this would address criticdiams of
specid rights Cod-sharing programs would create incentives for participating Firs Nation
governments to devdop ownsource revenues and free up funds by seeking sarvice
efficiencies.

5.6.3 LinktoLand Issues

A wedl-defined land base is crucid to a workable fiscd rdaionship. It dlows a people to
develop representdive inditutions and ownrsource revenues. In Audrdia, the assertion of
aborigind title led to the devdopment of representative inditutions and a revenue base
These inditutions are now paving the way for improvements in the fiscd rdationship for al
Aboriginds — they are providing revenues with which to improve services and leverage from
which to negotiate. The Mabo Decison, which recognized Aborigind title in Audrdia, hes
heped Aborigind inditutions to apply leverage on dae governments and assert ther
authority through the development of regiond agreements with business interests. In Canada,
the Ddgamuukw decison, which dso recognized aborigind title, crestes Smilar leverage.
Provindd governments and busness interests will be more compdled to negotiate with Frst
Nation governments Provindd governments mugt condder roydty sharing and excdusve tax
jurigdictions for First Nation governments.

57  Fina Summary

The internationd experience provides no magic “one szefitsdl” modd of an ided fiscd
relaionship for First Nationsin Canada. It only provides sngpshots of “worksin progress’.
No other country has managed to ddiver sdf-determination and a high standard of living for
itsindigenous people. Other indigenous peoples are o seeking a better relationship — one
that provides improved sarvices, improved socio-economic outcomes and self-determination.
Much like Canada, there is no consensus about how to best achieve these gods. Thereare
conflicting interests between indigenous populations now residing in cities and those in
indigenous communities. There are paliticd rivaries within and among indigenous
communities and organizations. Thereis often controversy within indigenous populaions
about whether indigenous ingtitutions are representative enough to consder changes to the
fisca relationship. A generic truiam from the internationa experienceisthat thereis
condderable disstisfaction with the satus quo among both indigenous and non-indigenous
people, and yet resstance to any movement away fromit.

In many respects, Canada is the world leader in fiscal relationships for indigenous people.
Thisis particularly true after the recent settlementsin the North. Nonethdless, Canada has a
long way to go with fiscd relationships before salf-government can ddiver itspromise. In
addition to purdy politicd difficulties, thereisthe lack of ashared vison and afalure by
many to recognize the need for anew fiscd relationship to resolve other issues.

Internationa experiences suggest that many issues need to be resolved in Canada. (1)
Coordinetion with provindd governments to develop exdusive tax jurisdictions for Frgt
Nation governments. (2) Guarantees of continued service for First Nations unable or
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unwilling to adopt anew fiscd rdationship. (3) The specification of ardationship between
own-source revenues and trandfer entitlements. (4) The development of arrangements for
resource access and resource revenue sharing. (5) The definition of jurisdictionsto be
transferred under salf-government arrangements. (6) Policies regarding the rights of third
parties under new arrangements. (7) The development of financia reporting and other
accountability provisons. (8) Devdopment of nationa Firgt Nations indtitutionsin order to
efficiently adminigter anew fiscd rdaionship.

The ultimate issue is going to be convincing the Canadian public and First Nations ditizens
that developing sdf-government with an expanded land base, representative inditutions, a
secure trandfer formulaand excdusive tax jurisdictionsis going to be to the benfit of dl. The
rapid growth of the First Nation population will ensure that the status quo becomes steadily
more codly both in fiscd and socid terms. However, given the immense politicd difficulties
these issues present and the importance of developing nationa positions on them, a nationa
table on fisca rdationshipsisavitd next sep for Canada.
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Appendix A

Accountability

Data

Tax

Transfer

Recommendations For “ Gathering Strength”

Establish qudifying processin conjunction with First Nations —
to be administered by First Nations

Standardize financia reporting

Consider Constitutions for tribal governments

Tie to familiar formulae and procedures

Specify al service responshilities for each level of government

Work with large aggregations

Pre-establish uniform framework of policies, responsibilities and powers
Train administrators

Standardize financia reporting requirements.

Standardize data collection arrangements

Establish training program for data collection and information
management

Enabling legidation for assumption of new powers
Avoid concurrent jurisdiction/must have exclusive tax jurisdictions

Egtablish qudifying process in conjunction with First Nations —
First nations training and accreditation body

Consider incentive program

Tieanew transfer to existing formulae and procedures

Establish process for qualifying for new transfer arrangements

Have a First Nations governing body help draft terms of reference for a
disbursement formula. Consider a Transfer Authority to liaison with other

bodies and determine disbursements based on Terms of Reference

Consider gradual implementation of new arrangements, i.e. similar to
American compacting process.

Establish a nationa framework policy for the assumption of new
powerg/transfers. This should specify limits.
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Appendix B

Statistical Background to Research Countries

Geographic Characterigtics

Country Size (km ?) Coastline (km)  ArableLand Forest/Waoodland
(%) (%)

Audrdia 7,686,850 25,760 6 14

Canada 9,976,140 243,791 5 35

New Zealad 268,680 15134 2 38

U.SA. 9,372,610 19,924 20 29

Source: 1994 CIA Fact Book

Demographic Characterigtics

Country Population Population Life Expectancy Literacy Rate
growth (%)

Audraia 18,077,419 138 7757 100

Canada 28,113,997 118 78.13 97

New Zedland 3,388,737 57 76.38 99

U.SA. 260,713,585 99 75.9 97

Source: 1994 CIA Fact Book

Economic Characteristics

Country GDP ($B)*  Economic Unemployment Inflation Overnight
growth (%) Rate (%) Interest Rate

Augrdia 339.7 1.8 8.2 1 4.99

Canada 617.7 3 8.9 11 4.62

New Zealand* 53 3 9.1 2

U.SA. 6,379 3.9 4.7 15 55

Sources: The Economist, March 7" — 13", 1908

* 1994 CIA Fact Book
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Trade Characterigtics

Country Exports ($B) Top two Imports ($ B) Top two
exporting importing
countries countries

Audtrdia 4.1 Japan, U.S. 43.6 U.S,, Japan

Canada 133.9 U.S., Japan 125.3 U.S, Japan

New Zealand 10.3 Australia, Japan 94 Australia, U.S.

U.SA. 449 W. Europe, 582 Canada, W.
Canada Europe

Source: 1994 CIA Fact Book
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