Financial Services Tribunal

Directives and Practice Guidelines

August 2006




BRITISH
COLUMB]A Financial Services Tribunal

Directives and Practice Guidelines August 2006

1.0
Introduction

These Directives and Practice Guidelines have been issued pursuant to section
12 of the Administrative Tribunals Act.

These Directives and Practice Guidelines set out the general practice of the
Financial Services Tribunal (“FST”), subject to the relevant statutes.

2.0
The Financial Services Tribunal (FST)

The FST hears appeals from individuals aggrieved by decisions made by the
Insurance Council of British Columbia, Real Estate Council of British Columbia,
Superintendent of Real Estate, Superintendent of Pensions, Registrar of
Mortgage Brokers and Superintendent of Financial Institutions.

The FST only has jurisdiction to hear appeals under the following British
Columbia statutes:

Financial Institutions Act Credit Union Incorporation Act
Mortgage Brokers Act Pension Benefits Standards Act
Real Estate Services Act Real Estate Development Marketing Act

Appeals to the FST are governed by the statutes (above) that provide for an
appeal to the FST, and by the Administrative Tribunals Act.

Under section 242.3 (1) of the Financial Institutions Act (“the Act”), the FST
has the exclusive jurisdiction to:

e inquire into, hear and determine all those matters and questions of fact and
law arising or requiring determination; and

e make any order permitted to be made. (Please see “The decision” section
below for further information.)
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A decision of the FST on a matter in respect of which the FST has exclusive
jurisdiction is final and conclusive and is not open to question or review in any
court. (Section 242.3 (2) of the Act.)

The FST does not hear appeals on certain decisions taken by the Financial
Institutions Commission (“FICOM”). Certain FICOM decisions which are not
appealed to the FST may be appealed to the BC Supreme Court. For a
complete list of the FICOM decisions that may be appealed to the BC Supreme
Court, please see section 242.4 (1) of the Act.

3.0
The Appeal Process

3.1
Who may appeal?

Where one of the relevant statutes provides for an appeal, any person aggrieved
by an order or decision under that statute may appeal it to the FST by filing a
Notice of Appeal with the Chair of the FST. (For the relevant statutes, please
see section 2.0 above.)

3.2
Deadline for filing a Notice of Appeal

A Notice of Appeal must be filed in accordance with the statute under which an

appeal decision was made or otherwise within 30 days of the date of the
decision being appealed.

If the FST is satisfied that special circumstances exist, the FST may extend the
time to file a Notice of Appeal, even if the time to file has expired. In order to
ensure that the FST understands these special circumstances, appellants are
advised that their submission must set out the relevant issues regarding an
extension application, including:

e what caused the delay;
o who will be prejudiced if an extension is not granted; or
e who will be prejudiced if an extension is granted.

The Chair of the FST may refuse to accept an extension application if it is not
filed within the time set out in these Directives and Practice Guidelines.
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In deciding whether to accept an extension application, the Chair of the FST will
consider the following factors:

e promptness — the date the extension application was filed with the FST;

o the reasons for the extension; and

e possible prejudice to a party if an extension is or is not granted.

The Chair of the FST may consult the other parties to an appeal for their position
on whether an extension application should be granted.

33
Completing the Notice of Appeal

The Notice of Appeal must:

e Dbe in writing;

¢ identify the decision that is being appealed;
e state why the decision should be changed;
e state the outcome requested,;

e contain the name, address and telephone number of the appellant, and if the
appellant has an agent acting on the appellant’s behalf, include the full name
of the agent and a telephone number where the agent may be contacted
during business hours;

¢ include an address for delivery for the appellant;

e be signed by the appellant or the appellant’'s agent;

e be accompanied by the appeal FST fee of $850, payable to the Ministry of
Finance; (Please note that a separate $850 fee is required for each party to
an appeal to the FST); and

e must include the names of all parties entitled to participate in the appeal
which may include parties with statutory standing.

The Notice of Appeal may include an e-mail address of the appellant, if the
appellant wishes to receive documents electronically.

Once the Chair of the FST has received the Notice of Appeal and the appeal fee

of $850, the Chair will assign the appeal to a Tribunal Member. Subject to the
discretion vested in the FST on the awarding of costs on an appeal, the FST
cannot waive or refund the appeal fee in whole or in part, even if the appellant
wins the appeal or it is withdrawn or settled.
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The Notice of Appeal should clearly set out why the appellant believes the
original decision was wrong, or why the process leading to the decision was
unfair. General statements such as “the decision is contrary to the law” or “it is
against the weight of the evidence” may not be sufficient to have an appeal
accepted.

The Notice of Appeal must demonstrate that the appeal is well-grounded and has
a reasonable chance of success. The grounds for the appeal must clearly
contain a concise statement of the error of fact, error of law, or error in process
that the appeal is based upon.

34
How to file a Notice of Appeal

The appellant must file the original and two copies of the Notice of Appeal with
the Chair of the Financial Services Tribunal. Filing may be done in person, by
registered mail, or with the permission of the FST, by fax or e-mail, or as
otherwise directed by the Chair of the FST.

The business address for the FST is the same as the Financial Institutions
Commission:

Financial Services Tribunal
Suite 1200 — 13450 102" Avenue
Surrey, BC V3T 5X3

The business hours of the Commission are from 8.30 am to 4.30 pm, Monday to
Friday, except public holidays.

The FST will immediately provide the other parties to the appeal with a copy of
the Notice of Appeal.

3.5
Dismissal of an appeal by a Tribunal Member

The Tribunal Member under section 242.2 (10) (f) of the Act, may choose to
dismiss an appeal if, in the opinion of the Member:

e the Notice of Appeal contains no reasonable grounds for an appeal;
o the appeal is frivolous or vexatious; or

e the Tribunal Member gives the appellant a written notice advising them to
pursue their appeal within the timeframe specified in the notice, and the
appellant fails to do so.
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3.6
Proceedings

In general, an appeal to the FST does not operate as a stay. However, some
statutes providing for an appeal to the FST may, in certain circumstances,
provide that an appeal is a stay. (Please see section 9 of the Mortgage
Brokers Act for an example of these circumstances.)

Subject to the restrictions in the relevant statute, the Tribunal Member may, upon
application of an interested party:

e stay the decision under appeal for any length of time, with or without
conditions; or

o lift the stay of a decision under appeal for any length of time, with or without
conditions.

Applications for the Tribunal Member to grant a stay must be in writing. The
FST will serve the application on the other parties who may file a reply within 10
days.

The Tribunal Member hearing the appeal also has the authority to make orders in
respect of matters that arise out of the conduct of the appeal.

The Tribunal Member may also proceed with the appeal in the absence of the
appellant, if the appellant has been given at least 10 days notice.

3.7
Appeals involving similar questions

If two or more hearings before the FST involve the same or similar questions, the
FST may:

e combine the hearings or any part of them;

e hear the applications at the same time;

e hear the applications one immediately after the other; or

e stay one or more of the hearings until after a determination is made on the
other matter.

The FST has the right to make orders regarding procedures to be followed in the
event that appeals involve similar questions.
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3.8
The record

The FST will usually request a copy of the record from the decision-maker within
7 days of the appellant filing a Notice of Appeal.

Under section 242.2 (7) of the Act, the original decision-maker must forward the

record to the Chair of the FST within 14 days of receiving the Chair’s request
for it. The FST will provide all parties with a copy of the record.

Section 242.2 (6) of the Act defines the record as consisting of the following:

e the record of oral evidence, if any, before the original decision-maker;

e copies of originals of documentary evidence before the original decision-
maker;

e other things received as evidence by the original decision-maker; and

e the decision and written reasons for it, if any, given by the original decision-
maker.

To facilitate the efficient processing of appeals at the Tribunal, the FST requires
that the original decision-maker provide one copy of the record for each party to
the appeal, one copy of the record for the FST's files, and one copy of the record
for the Tribunal Member hearing the appeal.

The FST will then distribute a copy of the record to each party to the appeal and
to the Tribunal Member hearing the appeal.

All parties to an appeal may raise concerns regarding the integrity of the record
of the decision being appealed. Expressions of concern regarding the integrity of

the record should be filed with the FST within the 21 day period required for the
filing of the appellant’s first submissions. Expressions of concern over the

integrity of the record may not be accepted after this 21 day period has expired.

3.9
Written submissions

Appeals to the Commission are appeals on the record, and must be based on
written submissions unless otherwise permitted (section 242.2 (5) of the Act).

It is anticipated that submissions will normally be less than 25 pages. If a party
wishes to make submissions longer than 25 pages, they should obtain prior
permission from the Tribunal Member hearing the appeal. A book of authorities
filed with submissions is in addition to the submissions and is not subject to a
page limitation.
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The appellant must file with the FST an original and two copies of the written
submissions of the appellant within 21 days of the receipt of the record. Filing
may be done by registered mail, or with the permission of the FST, by fax or e-
mail, or as directed by the Chair. The FST will serve a copy of the submission on
the original decision-maker and on other parties to the appeal.

The original decision-maker and any other party to the appeal must file an
original and two copies of their written submissions within 21 days from the

date of receiving the appellant’s submission. The FST will serve a copy of these
submissions on the appellant.

The appellant may file a written reply to the submissions of the decision-maker

and other parties within 14 days from the date of receiving these submissions.
The reply must be limited to new issues raised in the submissions of the original
decision-maker and other parties. The FST will serve the reply on the original
decision-maker and the other parties.

The written submissions and replies must fully set out the arguments of a party
and include copies of the legal cases that are being relied on. The arguments
should be sound and detailed, and provide specific cross-references to the
relevant part of the record and legal cases.

The written submissions must be typed and clearly formatted with logically
organized and coherent paragraphs.

3.10
The service of documents by the FST

If the FST is required to provide a Notice of Appeal or any document to a party or
other person in the appeal, it may do so by means of:

e ordinary mail;

e e-mail, if the party gives an e-mail address; or

e electronic transmission, including telephone transmission of a facsimile.

3.11
Failure to serve does not invalidate proceedings

If a Notice of Appeal or document has not been served in accordance with the
Directives and Practice Guidelines, the proceedings will not be invalidated if:

« the contents of the Notice of Appeal or document were actually known (by the
person to be served) within the time required for such service;

o the person to be served consents; or
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« the failure to serve does not result in prejudice to the person (or any such
prejudice can be satisfactorily addressed by an adjournment or some other
means).

3.12
Are oral hearings permitted?

The FST will normally make its decision based purely on written material.

However, under section 242.2 (8) (a) of the Act, on application by a party, the
Tribunal Member considering the appeal has the discretion to allow new
evidence and oral submissions. A party to the appeal may apply in writing for
permission to make oral submissions. The application should set out why written
submissions are not appropriate.

In the event that the Tribunal Member holds an oral hearing, the hearing will be
open to the public. However, dependent on the circumstances surrounding the
hearing, the Tribunal Member may choose to exclude certain information from
the public.

The FST may transcribe or tape record its oral proceedings.

3.13
New Evidence

Under section 242.2 (8)(b) of the Act, the Tribunal Member has the discretion to
permit the introduction of new evidence (i.e., evidence that was not introduced at
the original hearing), oral or otherwise, if they are satisfied that the new evidence:

e s substantial and material to the decision; and

¢ did not exist at the time the original decision was made, or did exist at that
time, but was not discovered and could not through the exercise of
reasonable diligence have been discovered.

Usually, an application to submit new evidence is filed by the appellant at the
time they file their Notice of Appeal. The respondent party will be given an
opportunity to file a response to the new evidence application, and the appellant
will then be given a final opportunity to make a final reply in support of their new
evidence application.

If a respondent party wishes to submit an application to submit new evidence,
they usually will file their application when they file their respondent submissions.
If a respondent files an application to submit new evidence, the appellant will be
given an opportunity to file any response they wish to make regarding the
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application. The respondent party will then be given a last opportunity to file any
final reply they may wish to make in support of their new evidence application.

The application to introduce new evidence must be in writing, and must clearly
demonstrate why the new evidence should be judged as substantial and material
to the original decision. The application should also set out why the new
evidence did not exist at the time the original decision was made, or, if it did
exist, why the new evidence could not through the exercise of reasonable
diligence have been discovered as part of the original decision process.

The Tribunal Member may consider any evidence, whether or not it is admissible
in a court of law. Section 34 (5) of the Evidence Act does not apply to the FST.

The Tribunal Member may make an order regarding the application to introduce
new evidence in advance of the appeal decision, especially if the new evidence
is admitted and must therefore be produced and added to the record, or the order
may be included in the appeal decision.

The Tribunal Member hearing the appeal has the authority to make an order to
produce (either for the Member or for a party) a document or other thing in a
person’s possession or control that is admissible and relevant to an issue in an
appeal. (For further information, please see section 242.2 (10) (b) (ii) of the
Act.

In order to evaluate the relevance of new evidence, the Tribunal Member hearing
the appeal may require that parties participate in any proceeding that might
assist in clarifying or narrowing the facts or issues, or that may otherwise
facilitate the appeal process.

The Tribunal Member may require a witness, by summons, to attend and give
evidence on oath, at the cost of the party requesting the witness. If a new
witness is required for the hearing, the appellant must file an application for a
subpoena which clearly demonstrates why the witness is needed and what the
witness is expected to say at the hearing. The application for a subpoena should
include an affidavit of service to the witness and a cheque for the full costs in
connection with the appearance of a withess. This will be required to be
deposited with the FST before the FST will issue the subpoena.

3.14
The parties to a hearing

The Act defines a “party” as including any person who is making an appeal to the
FST, the original decision-maker, or any other person who is authorized by the
Tribunal Member conducting the hearing to appear as a party to an FST hearing.
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Parties may be represented by counsel or agents and may make submissions as
to facts, law and jurisdiction.

A party has the right to receive notice of all proceedings connected with the
appeal.

3.15
The standard of review at the FST

The FST has a body of decisions that has progressively defined the standard of
review at the Tribunal. For more information, please see the references to the
standard of review in the following decisions:

e FST 04-003 (Superintendent of Real Estate v. Sherry Shohreh Moallem and
the Real Estate Council of BC);

e FST 05-004 (Dan Vanh Nguyen and Express Mortgages Ltd. v. Registrar of
Mortgage Brokers);

e FST 05-007 (Superintendent of Real Estate v. Kenneth Scott Spong and the
Real Estate Council of BC);

e FST 05-008 (Financial Institutions Commission/Superintendent of Financial
Institutions v. Branislav Novko and the Insurance Council of BC);

e FST 05-009 (Financial Institutions Commission/Superintendent of Financial
Institutions v. Maria Pavicic and the Insurance Council of BC);

e FST 05-010 (Jeff Chambers v. Real Estate Council of BC);
e FST 05-011 (Ronald Patrick Thomson v. Superintendent of Real Estate); and

e FST 05-013/FST05-014 (Keith Grant Nelson/Sandra Jean Stinson v. Real
Estate Council of BC);

e FST 05-019 (Jagjit Singh Cheema v. Insurance Council of BC and the
Financial Institutions Commission); and

e FST 06-020 (Superintendent of Financial Institutions v. Insurance Council of
BC and Richard Jones).

3.16
Adjournments

A hearing may be adjourned from time to time by a Tribunal Member by their own
application, or where it is shown to the satisfaction of the Tribunal Member that
the adjournment is required to permit an adequate hearing to be held.
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In considering whether a hearing should be adjourned, the Tribunal Member will
consider the following factors:

o the reason for the adjournment;
« whether an adjournment would cause unreasonable delay;
« the impact of refusing the adjournment on the applicant;

« the impact of granting an adjournment on the other parties; and
o the impact of the adjournment on the public interest.

3.17
Maintenance of order

The FST may make an order or give directions at proceedings that it considers
necessary for the maintenance of order. These may include imposing
restrictions on a person’s continued participation or attendance at a proceeding,
or excluding the person from attending the proceeding until the FST orders
otherwise.

3.18
Contempt proceedings for an uncooperative withess or other person

The failure or refusal of a person summoned as a witness to do any of the
following:

e attend a hearing;

e take an oath or affirmation;

e answer questions; and/or

e produce records or things in their custody or possession;

will make that person, on application to the court by the FST, liable to be
committed for contempt as if in breach of an order or judgment of the court.
(Please see section 49 of the Administrative Tribunals Act.)

3.19
The decision

As permitted under section 242.2 (11) of the Act, the Tribunal Member hearing
the appeal may confirm, reverse or vary a decision under appeal, or may send
the matter back for reconsideration to the person or body whose decision is
under appeal.
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With respect to this decision, the Tribunal Member must provide the decision in
writing and provide reasons for it.

The decision is effective the date it is issued by the Tribunal Member, unless
otherwise specified.

The FST provides public access to the decisions and orders. The decisions may
be modified to ensure compliance with the Freedom of Information and
Protection of Privacy Act before being released publicly.

FST decisions are available at http://www.fic.gov.bc.ca/fst/decisions.htm

3.20
Notice of decision

The FST will attempt to send a copy of the final decision or order, including the

written reasons, within 45 days from receiving the last submissions of the
parties, to each party and any intervener who participated in the hearing.

If for any reason, the FST is of the opinion that it is impractical to send the final
decision or order to any of the parties individually, the FST may, instead of doing
S0, cause reasonable notice of the decision to be given to such parties by public
advertisement or otherwise as the FST may direct.

In cases where the FST decides not to send copies of the decision individually, it
will inform the parties of a place where copies of the decision may be obtained.

On the FST’s own initiative, or if a party requests it, the FST may amend a final
decision to correct any of the following:

e a clerical decision or a typographical error;

e an accidental or inadvertent error, omission or similar mistake; and/or

e an arithmetical error made in a computation.

within 30 days of being served with a final decision, a party may apply to the
FST for clarification of the final decision, and, in such cases, the FST may amend
the final decision only in cases where the amendment will clarify it.

Unless the FST determines otherwise, an amendment will not be made 30 days
after all parties have been served with the final decision.
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3.21
Power to award costs

The FST has the power to issue an order for payment of costs as follows:

e a party may be required to pay part of the costs of another party or an
intervener in connection with an application;

e an intervener may be required to pay part of the costs of a party or intervener
in connection with the application; or

e where the FST considers the conduct of a party has been improper,
vexatious, frivolous or abusive, requiring the party to pay part of the actual
costs and expenses of the tribunal.

3.22
The costs award process

A party (or intervener) may apply for costs in argument or at any other time
during the appeal process. The FST may also request submissions on costs and
will set a timeframe for the submission process.

3.23
The criteria for awarding costs to the parties or interveners

In determining whether a party (or intervener) is liable to pay the costs of another
party (or intervener), the FST will consider:

e whether the party (or intervener) engaged in conduct that is improper
vexatious, frivolous or abusive;

e whether the party (or intervener) submitted a position that was manifestly
unfounded;

e whether the party (or intervener) unreasonably delayed or prolonged the
proceeding, including any failure to comply with an FST undertaking or order;

e whether the party (or intervener’s) participation assisted the Tribunal in
understanding the issues;

e whether the party (or intervener) unreasonably failed to cooperate with other
parties during the appeal,

e whether the party (or intervener) failed to attend a hearing or other
proceeding, or to send a representative, despite notice having being provided
to the party (or intervener);

e the party’s (or intervener’s) degree of success in the proceeding; and

e any other matter the Tribunal considers relevant.
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3.24
Costs of the Tribunal

The FST may, after considering submissions from a party (or intervener) that
may be subject to an order, order its costs to be paid by that party (or intervener).

The costs of the FST consist of the expenses that the Tribunal has incurred in
connection with the proceeding.

In determining whether a party or intervener is liable to pay costs of the Tribunal,
the FST will consider the same factors identified in section 3.21 above.

3.25
Costs of Parties and Interveners

If the Tribunal Member hearing the case decides to award costs to one of the
parties or interveners, the FST will calculate these costs using the BC Supreme
Court Rules as a guideline.

4.0
Miscellaneous

4.1
Constitutional questions

The FST does not have jurisdiction over constitutional questions.

For the Financial Services Tribunal

J. Stewart Cunningham
Chair of the Financial Services Tribunal
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SUMMARY OF FILING REQUIREMENTS AND TIME PERIODS

e A Notice of Appeal must be filed in accordance with the statute under which
an appeal decision was made or otherwise within 30 days of the date of the
decision being appealed. (Original and 2 copies)

e FST will deliver a Notice of Appeal to respondent(s)
e FST will request a copy of the record from the original decision-maker

e Original decision-maker files record within 14 days of the receipt of the
request for the record from the FST

e FST will deliver* a copy of the record to all parties (Please see below)

e Within 21 days of receiving a copy of the record from the FST, the appellant
must file with the FST one original and two copies of their written submissions

e The FST will deliver to the respondent(s) a copy of the appellant’s written
submissions

e Within 21 days of receipt of the appellant’s submissions, the respondent(s)
must file with FST the respondent’s written submissions

e The appellant will be given 14 days to reply to the respondent’s submissions

*A Note on Delivery by the FST

Every appellant must provide an address for delivery to the Tribunal on the
Notice of Appeal.

The Tribunal will deliver information to the appellant to the address for delivery
provided by the appellant.

If an appellant's address for delivery changes during the appeal process, the
appellant must promptly notify the Tribunal of the change.

Information delivered by the Tribunal to the address for delivery provided by the
appellant will be treated as having been delivered to the appellant. Mail slotting
by courier or by Canada Post are sufficient to meet the delivery requirement.
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