R. 28.01

RULE 28
CROSSCLAIM
WHERE AVAILABLE
28.01 (1) A defendant may crossclam against a co-defendant who,
(@ is or may be liable to the defendant for al or part of the
plantff'sdam;

(b) isor may be ligble to the defendant for an independent clam
for damages or other relief arisng out of,

() atransaction or occurrence or series of transactions or
occurrencesinvolved in the main action, or

(i) a related transaction or occurrence or series of
transactions or occurrences, or

(©) should be bound by the determination of an issue arisng
between the plaintiff and the defendarnt.

(2) A deendant who claims contribution from a co-defendant under the
Contributory Negligence Act shdl do so by way of crossclam.

STATEMENT OF DEFENCE AND CROSSCLAIM

28.02 A crossclam (Form 28A) shdl be included in the same document as the
statement of defence and the document shall be entitled a statement of
defence and crossclaim.

AMENDING DEFENCE TO ADD CROSSCLAIM

28.03 A defendant who has ddlivered a statement of defence that does not
contain a crosclam and who wishes to crossclam may amend the
gatement of defence in accordance with Rules 26.02 and 26.03 in order
to add the crossclaim, and Rule 26.05 (responding to amended pleading)
gpplies to the amended statement of defence and crossclaim.

TIME FOR DELIVERY OF STATEMENT OF DEFENCE AND
CROSSCLAIM

28.04 (1) A gatement of defence and crossclaim shdl be ddlivered,
(& within the time prescribed by Rule 18.01 for ddivery of the
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(b)

R. 28.04

Satement of defence in the main action or & any time before
the defendant is noted in default; or

subsequently with leave, which the court shdl grant unlessthe
plaintiff would be prejudiced thereby.

(2) Adaematd defence and crossclaim need not be served persondly
on a defendant againgt whom a crossclam is made, unless the
defendant has faled to ddiver a notice of intent to defend or a
datement of defence in the main action, in which case the defendant
shdl be served persondly or by an dternative to persona service
under Rule 16.03, whether or not the defendant has been noted in
default in the main action.

TIME FOR DELIVERY OF DEFENCE TO CROSSCLAIM

Defenceto Crossclaim

28.05 (1) Suect to subrule (2), adefence to crossclam (Form 28B) shdl be
adivered within twenty days after service of the statement of defence
and crosclaim.

Where Defence to Crossclaim not Required
(20 Where,

@

(b)

(©

a crosxlam contains no cdam other than a dam for
contribution or indemnity under the Contributory Negligence
Act,

the defendant to crossclaim has ddivered a statement d
defencein the main action; and

the defendant to the crossclam in response to the crossclam
rdies on the facts pleaded in his or her statement of defencein
themain action and not on a different version of the facts or on
any matter that might, if not specificaly pleaded, take the
crossdaming defendant by surprise, the defendant to the
crossclam need not deliver a defence to the crossclaim and
shall be deemed to deny the dlegations of fact made in the
crosdlam and to rely on the facts pleaded in his or her
gatement of defence in the main action.

CONTENTS OF DEFENCE TO CROSSCLAIM
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R. 28.06

May Defend Against Crossclaim and Against Plaintiff's Claim
Against Co-defendant

28.06 (1) Inadefenceto crossclaim, the defendant may,
(8 defend againg the crossclam; and

(b) where appropriate, defend againg the plaintiff's dam againgt
the crossclaiming defendant, in which case the defendant may
raise any defence open to the crossclaiming defendant.

Separate Part for Defence Against Plaintiff

(2) Wherethe defendant defends againgt the plaintiff's clam againgt the
crosdaming defendant, the defence to crossclam shal contain a
separate pat ettitted a defence to plantiff's cam aganst
crosclaming defendant.

Consequence of Defending Againgt Plaintiff

(3) A defendant who defends againg the plaintiff's dam agang the
crosclaming defendant,

(& has the same rights and obligetions in the action, including
those in respect of discovery, trid and apped, as a defendant
to that daim; and

(b) is bound by any order or determination made in the main
action between the plaintiff and the crossclaiming defendant.

Timefor Reply by Plaintiff

(4) The plantiff'sreply, if any, to the defence to plaintiff's claim against
cross cdaming defendant shdl be ddivered within ten days after
sarvice of that defence.

Consequence of Not Defending Against Plaintiff

(5) A ddendant who does not defend againgt the plaintiff's claim againgt
the crossclaming defendant is bound by any order or determination
made in the main action between the plaintiff and the crossclaiming
defendant.

EFFECT OF DEFAULT OF DEFENCE TO CROSSCLAIM
28.07 Where a defendant against whom a crossclaim is made is noted in default
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R. 28.7 R. 28.07

in respect of the crossclam, the crossclaming defendant may obtain
judgment againgt the other defendant only &t the trid of the main action or
on motion to ajudge.

TIME FOR DELIVERY OF REPLY TO DEFENCE TO
CROSSCLAIM

28.08 A reply to defence to crossclam (Form 28C), if any, shdl be ddivered
within ten days after service of the defence to crossclaim.

TRIAL OF CROSSCLAIM

28.09 A crossclaim shdl be tried a or immediady &fter the trid of the main
action, unless the court orders otherwise.

PREJUDICE OR DELAY TO PLAINTIFFE

28.10 A plantiff is not to be prgudiced or unnecessarily delayed by reason of a
crossclam, and on motion by the plaintiff the court may make such order
to impose such terms, including an order that the crossclaim proceed as a
Sgparate action, as are necessary to prevent prejudice or delay where that
may be done without injustice to the parties to the crossclaim.

APPLICATION TO COUNTERCLAIMSAND THIRD PARTY
CLAIMS

28.11 Rues28.01 to 28.10 gpply, with necessary modifications, to the assertion
of acossclaim between co-defendants to a counterclaim or between third
partiesto athird party clam.
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