R. 64.06

PARTICULAR PROCEEDINGS
RULE 64
MORTGAGE ACTIONS

DEFINITION

64.01 InRuUes64.03 to 64.06, "subsequent encumbrancer” means a person who
hes alien, charge or encumbrance on the mortgaged property subsequent
to the mortgage in question in the action.

Default Judgment with Reference

64.02 Where a default judgment in a mortgage action directs a reference, the
reference shadl be directed to the Prothonotary.

FORECLOSURE ACTIONS
Personsto be Joined

64.03 (1) In an action for foreclosure, dl persons interested in the equity of
redemption shal be named as defendants in the statement of claim,
subject to subrule (2).

(2) The plantiff may commence a foreclosure action without naming
Ubssquent encumbrancers as defendants where it appears expedient
todo S0 by reason of their number or otherwise, but the plaintiff may
make a motion without notice on areference after judgment to add
asddfendants dl subsequent encumbrancers who were not originaly
made parties.

(3) On a reference, where the referee consders that subsequent
encumbrancers should have been named as defendants in the
statement of clam, the referee may refuse to dlow the additional
costs of adding them on the reference.

Statement of Claim

(4) Thegdatement of dam in aforeclosure action shdl bein Form 14B.
Claimsthat May be Joined

(5) Inaforeclosure action amortgagee may aso clam,
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(@ payment of the mortgage debt by any party persondly ligble
for it; and

(b) possession of the mortgaged property.

Request to Redeem

(6)

(1)

A defendant in a foreclosure action who wishes to redeem the
mortgaged property shal serve on the plaintiff and file with proof of
sarvice arequest to redeem (Form 64A) within the time prescribed
by Rule 18.01 for delivery of astatement of defence, or at any time
before being noted in default, whether he or she ddlivers a statement
of defence or not.

A request to redeem filed by a defendant who is a subsequent
encumbrancer shdl contain particulars, verified by affidavit, of hisor
her dam and the amount owing.

Effect of Filing Request to Redeem

(8)

A defendant who hasfiled arequest to redeem is entitled to,

(& sevendaysnatice of the taking of the account of the amount to
the plaintiff; and

(b) 9xty days after the taking of the account of the amount due to
the plaintiff, to redeem the mortgaged property,

but if the defendant is a subsequent encumbrancer, he or she s
aniledtoredeem only if hisor her claim is proved or is not disputed.

Default Judgment where no Request to Redeem

©)

Where a defendant in aforeclosure action has been noted in default
and has not filed a request to redeem, the plaintiff,

(@& if he or she wishes a reference concerning subsequent
encumbrancers, may require the registrar to sign judgment for
foreclosure with a reference (Form 64B); or

(b) if he or she does not wish areference concerning subsequent
ercumbrancers, may require the registrar to sgn judgment for
immediate foreclosure (Form 64C).

Default Judgment where Request to Redeem Filed



R. 64.06

(10) Where a defendant in aforeclosure action has been noted in default
but has filed a request to redeem, the plaintiff,

(@ if he or she wishes a reference concerning subsequent
ecumbrancers, may require the registrar to sign judgment for
foreclosure with a reference (Form 64B); or

(b) if he or she does not wish areference concerning subsequent
encumbrancers, may require the registrar,

(i) totakean account of the amount due to the plaintiff,

(i) where more than one party is entitled to redeem, ©
determine the priority in which each is o entitled, and

(i)  to sgnjudgment for foreclosure (Form 64D).

(11) Where, on the taking of the account or in determining priorities, any
dispute arises between the parties, or the registrar is in doubt, the
registrar may sgn judgment for foreclosure with reference (Form
64B).

Redemption by Named Defendant
(12) Inaforeclosure action, a defendant named in the statement of claim,

(& who hasfiled arequest to redeem; and

(b) whose clamisproved on areference or is not disputed, if he
or sheis a subsequent encumbrancer,

meay redeem the mortgaged property on paying, within the time fixed
by the judgment or report on a reference, the amount, including
codts, found due to the plaintiff.

Redemption by Encumbrancer Added on Reference

(13) A subsequent encumbrancer added on a reference who attends on
thereference and whose claim is proved or is not disputed is entitled
toredeem the mortgaged property within the time fixed by the report
on the reference.

Foreclosur e of Subsequent Encumbrancer

(14) Wheaeasubsequent encumbrancer has been served with a notice of
reference under subrule 64.06(4), (7) or (8) and failsto attend and
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prove a clam on the reference, the referee shdl so report and, on
confirmation of the report, the claim of that party is foreclosed and
the plaintiff may obtain a find order of foreclosure (Form 64E)
againg that party on motion to the court without notice.

Final Order of Foreclosure

(15

(16)

Wheaenodefendant other than a subsequent encumbrancer has filed
a request to redeem, and where no subsequent encumbrancer has
attended and proved a claim on the reference, the referee shdl so
report and, on confirmation of the report, afina order of foreclosure
may bedatained againg dl defendants on motion to the court without
notice.

On default of payment according to the judgment or report on a
reference in aforeclosure action, afina order of foreclosure may be
obtained againg the party in default on motion to the court without
notice.

Conversion from Foreclosureto Sale

(17)

(18)

A defendant in a foreclosure action who is not a subsequent
encumbrancer, and who wishes a sde but does not wish to defend
the action, shal serve on the plaintiff and file with proof of servicea
request for sde (Form 64F) within the time prescribed by Rule 18.01
for delivery of a statement of defence, or at any time before being
noted in default, and the plaintiff may require the registrar to Sgn
judgment for sale (Form 64G or 64H).

A subsequent encumbrancer named as a defendant in the statement
o dam in aforeclosure action who wishes asde, but does not wish
to defend the action or redeem the mortgaged property, shal within
the time prescribed by Rule 18.01 for ddivery of a statement of
defence, or at any time before being noted in defaullt,

(@ pay into court the sum of $250 as security for the costs of the
dantiff and of any other party having carriage of the sde; and

(b) saveonthe plantiff and file with proof of service arequest for
sde(Fom 64F), together with particulars, verified by affidavit,
of hisor her dlam and the amount owing,
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and the plaintiff may require the regidrar to Sgn judgment for sae
(form 641) conditional on proof of the subsequent encumbrancer's
dam.

A subsequent encumbrancer added on areference in aforeclosure
adionwho wishes asde shdl within ten days after service on him or
her of notice of the reference, or where the encumbrancer is served
ousde Prince Edward I1dand within such further time as the referee
directs,

(@ pay into court the sum of $250 as security for the costs of the
pantiff and of any other party having carriage of the sale; and

(b) serve on the plantiff, and file with proof of service, arequest
for sale (Form 64F), together with particulars, verified by
affidavit, of hisor her dam and the amount owing,

andwhere the subsequent encumbrancer attends and proves aclaim
on the reference, the referee shdl make an order amending the
judgment from a judgment for foreclosure to ajudgment for sde.

On the reference, the referee may require the subsequert
encumbrancer to pay an additiond sum of money into court &
security for cods.

Therdere=shd| dedl with the security given under subrule (18), (19)
or (20) in the report on the reference.

Power of Refereeto Convert from Foreclosureto Sale

(22)

The referee may on the motion of any party, either before or after
judgment, direct a sde instead of foreclosure and may direct an
immediate sde without previoudy determining the priorities of
encumbrancers or giving the usud or any time to redeem.

Power of Refereeto Reconvert to Foreclosure

(23)

Whereaforecl osure action has been converted into a sale action, the
referee may, on the motion of any party, ether before or after
judgment, direct foreclosure instead of a sale where it gppears that
thevadued the property is unlikely to be sufficient to satisfy the dam
of the plaintiff.

Where Judgment for Sale Obtained in Foreclosure Action
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(24)

(25)

Whereajudgment for sale has been obtained in aforeclosure action,
a subsequent encumbrancer is entitled to notice of the hearing for
directions on the reference for sale, whether he or she hasfiled a
reguest to redeem the mortgaged property or not.

Where the plaintiff wishes to trandfer carriage of the sde to the
Odfendant requesting the sdle, he or she may do so by serving on the
ddfendant arotice of dection to transfer carriage of the sale and filing
it with proof of service, and the defendant then has carriage of the
sde and is entitled to the return of his or her deposit paid into court
under subrule (18), (19) or (20).

Procedure on Reference where Foreclosure Action Converted to

Sale

(26)

Where a foreclosure action is converted to a sde action under
subrule (17), (18), (19), or (22), the reference shdl proceed in the
same manner asin asae action.

SALE ACTIONS

Personsto be Joined

64.04 (1)

)

Inan action for sde of a mortgaged property, dl persons interested
in the equity of redemption, other than subsequent encumbrancers,
shdl be named as defendants in the statement of clam.

Inasdeaction, subsequent encumbrancers shal be added as parties
on areference after judgment.

Statement of Claim

©)

The gatement of dlaim in asde action shall bein Form 14B.

Claimsthat may be Joined

(4)

In asde action, amortgagee may aso clam,

(@ payment of the mortgage debt by any party persondly ligble
for it; and

(b) possesson of the mortgaged property.

Request to Redeem
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(5) A defendant in a sale action who wishes to redeem the mortgaged
property shdl serve on the plaintiff and file with proof of servicea
request to redeem (Form 64A) within the time prescribed by Rule
18.01 for ddivery of a satement of defence, or a any time before
baing noted in default, whether the defendant delivers a statement of
defence or not.

(6) Inasde action, a subsequent encumbrancer is not entitled to filea
request to redeem, and where aforeclosure action is converted to a
sale action, a subsequent encumbrancer is not entitled to redeem
even though he or she has filed a request to redeem.

Effect of Filing Request to Redeem
(7) A defendant who hasfiled arequest to redeem is entitled to,

(& sevendays notice of the taking of the account of the amount
due to the plaintiff; and

(b) 9xty days after the taking of the account of the amount due to
the plaintiff, to redeem the mortgaged property.

Default Judgment
(8) Where adefendant in asde action has been noted in default and,

(@ hasnot filed arequest to redeem, the plaintiff may require the
registrar to sgn judgment for immediate sde with areference

(Form 64J); or

(b) has filed a request to redeem, the plaintiff may require the
registrar to sgn judgment for sde with a reference (Form
64K).

Redemption by Named Defendant

(9) Inasdeaction adefendant named in the satement of claim who has
filed a request to redeem may redeem the mortgaged property on
paying, within the time fixed by the report on the reference, the
amount, including cogts, found due to the plaintiff.

Final Order for Sale

(10) Where no defendant has filed a request to redeem and where o
subsequent encumbrancer has attended and proved acdam onthe
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(11)

reference, the referee shal so report and, on confirmation of the
report, afina order for sae (Form 64L) may be obtained on motion
to the court without notice,

On default of payment according to the judgment or areport on a
reference in a sdle action, afind order for sale may be obtained on
motion to the court without notice.

Purchase Money

(12)

(13)

Where an order for sale has been obtained, the property shal be
sold under the referee's direction, and the purchaser shdl pay the
purchase money into court unless the referee directs otherwise.

The purchase money shdl be gpplied in payment of what has been
found due to the plaintiff and the other encumbrancers, if any,
according to ther priorities, together with subsequent interest and
subsequent costs.

Order for Payment of Deficiency on Sale

(14)

W here the purchase money is not sufficient to pay what has been
found due to the plaintiff, the plaintiff is entitied, on mation to the
coutwithout notice, to an order for payment of the deficiency by any
defendant liable for the mortgage debt.

REDEMPTION ACTIONS

Personsto be Joined

64.05 (1)

)

In an action for redemption of a mortgaged property, al persorns
interested in the equity of redemption, other than subsequent
encumbrancers, shdl be named as plaintiffs or defendants in the
datement of dam.

Inaredamption action, subsequent encumbrancers shal be added as
defendants only where the plaintiff is declared foreclosed.

Claimsthat May be Joined

©)

In a redemption action, a person interested in the equity of
redemption may also claim possession of the mortgaged property.

Judgment
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In a redemption action, where the defendant has been noted n
default, the plaintiff may require the regisrar to Sgn judgment for
redemption (Form 64M).

Every judgment for redemption shal direct areference, whether or
not there are any subsequent encumbrancers.

Wher e Plaintiff Failsto Redeem

(6)

()

(8)

©)

On default of payment according to the report in a redemption
action, the defendant is entitled, on motion to the court without
notice, to afind order of foreclosure againg the plaintiff or to an
order dismissing the action with codts.

Where the plantiff is declared foreclosed, directions may be given,
in the fina order foreclosing the plaintiff or by a subsequent order,
thet the reference be continued for redemption or foreclosure, or for
redemplion or sale, againgt any subsequent encumbrancers, or for the
adjustment of the respective rights and ligbilities of the original
defendants.

Where the reference is continued under subrule (7),

(& for redemption or foreclosure, the reference shdl proceed in
the same manner as in aforeclosure action;

(b) forredemption or sale, the reference shdl proceed in the same
manner asin asae action,

and for that purpose the last encumbrancer shdl be treated as the
owner of the equity of redemption.

Where the plaintiff is declared foreclosed, a subsequent
encumbrancer who attends and proves a claim on the referenceis
entitled to thirty days to redeem the mortgaged property.

Wher e Nothing Due to Defendant
(10) Where, on areference in aredemption action, nothing is found due

tothedefendant, the defendant is liable for the codts of the action and
theddfiedant shdl pay any baance due to the plaintiff forthwith after
confirmation of the report on the reference.
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PROCEDURE ON MORTGAGE REFERENCES GENERALLY

Rule 55 Applies

64.06 (1) Rule 55 (procedure on a reference) gpplies to a reference in an
adionfor foreclosure, sale or redemption, except as provided in this

rule.

Plaintiff to File Material Concer ning Subsequent Encumbrancers

(2) Onareferencein an action for foreclosure, sde or redemption, the
paniff hal file sufficient evidence to enable the referee to determine
who appears to have a lien, charge or encumbrance on the
mortgaged property subsequent to the mortgage in question.

Dutiesand Power s of Referee
(3) Onthereference the referee shall,

@
(b)
(©
(d)

C)
®
©)

)

add subsequent encumbrancers as defendants in accordance
with subrule (4);

fixatime and place for determining the vdidity of the clams of
subsequent encumbrancers,

determine who has a lien, charge or encumbrance on the
mortgaged property subsequent to the mortgage in question;

take an account of what is due on the mortgage and what is
due to subsequent encumbrancers who prove aclaim,

fix or assess the cogts of the parties;
fix atime and place for payment, where gpplicable;

where the reference is for immediate sde, give directions for
thesde and defer taking accounts until after the sdeished or
proves abortive;

whareasde is being conducted on the request of a subsequent
encumbrancer, determine that the encumbrancer has a vdid
clam before giving directions for the sale;

tekedl necessary steps for redemption by or foreclosure of the
paties entitled to redeem the mortgaged property and, where
gpplicable, for sde of the mortgaged property; and

10
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() take subsequent accounts and fix or assess subsequent costs
asrequired.

Adding Subsequent Encumbrancers

(4)

©®)

(6)

)

Subject to subrule 64.05(2) (subsequent encumbrancers in
redemption action), the referee shal direct al persons who appear
to have alien, charge or encumbrance on the mortgaged property
bsxuent to the mortgage in question and who were not named as
defendants in the statement of claim to be added as defendants and
to be served with a notice of reference to subsequent encumbrancer
added on reference (Form 64N).

A sibsuent encumbrancer added under subrule (4) may be served
with documents on the reference,

(@& inthe case of an execution creditor, by mail at the address
shown on the writ of execution or the most recent request to
renew it or, if the creditor's addressis not shown, by serving
the creditor's solicitor in a manner authorized by subrule
16.05(2);

(b) in the case of a person who has registered a clam for lien
under the Mechanics Lien Act, by mail at the address for
service shown on the clam for lien; or

() inany other case, persondly or by an aternative to persona
service under Rule 16.03.

A parsonsaved with anotice under subrule (4) may move within ten
days after service, or where the person is served outside Prince
Edward Idand, within such further time as the referee directs, to st
aside or vary the judgment in the action or the order adding him or
her as a defendant.

Where it appears to the referee that a person who was named as a
defendant in the statement of clam may have a lien, charge o
encumbranceon the mortgaged property subsequent to the mortgage
inquestion, although the person was not aleged to be a subsequent
encumbrancer in the stlatement of claim, the referee shdl direct that
defendant to be served with a notice of reference to subsequert
encumbrancer named as origind party (Form 640).

11
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Notice of Reference to Original Defendants

(8)

©)

(10)

Siject to subrule (10), al persons who were named as defendants
inthestatement of claim shall be served with a notice of reference to
origind defendants (Form 64P), stating the names and nature of the
dams of dl those appearing to have alien, charge or encumbrance
on the mortgaged property.

Any person named as a defendant in the gatement of damwho is
not a subsequent encumbrancer and who has not filed arequest to
redeem or arequest for sde may be served with the notice d
reference by mail at his or her last known address.

A subsequent encumbrancer who was named as a defendant in the
gatement of clam and who has not filed a request to redeem or a
repuest for sle is not entitled to notice of areference for foreclosure.

Adding Parties Other than Encumbrancers

(11)

(12)

Where on areference it gppears that there are persons interested in
theepuity of redemption, other than subsequent encumbrancers, who
are not already defendants to the action, the referee may order that
they be added as defendants on the reference on such terms as are
just, and the order shal be served on them, together with the
judgment in the action and a notice to added party (Form 64Q)
pasonly or by an aternative to persona service under Rule 16.03.

A defendant added under subrule (11) may move within ten days
dter service of the materid referred to in subrule (11), or where the
ddfancitis served outside Prince Edward Idand, within such further
time as the referee directs, to set aside or vary the judgment in the
action or the order adding him or her as a defendant.

Wheremorethan one Party Entitled to Redeem

(13)

(14)

One day shdl be fixed for payment by al the parties entitled ©
redeem and, where more than one party is entitled to redeem, the
referee shal determine the priority in which they are so entitled.

Whearemore than one defendant entitled to redeem makes payment,
any such defendant may make a motion on the reference for further
directions.

12
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Proof of Account where M ortgage Assigned

(15) Inan action for foreclosure or sae by, or for redemption againgt, an
assgnee of a mortgagee, a statement of the mortgage account,
verified by affidavit of the assgnee, may be taken as proof of the
state of the account and an affidavit is not required from the
nortgagee or any intermediate assgnee denying any payment to the
mortgagee or intermediate assignee, unless the mortgagor or the
mortgagor's assignee, or any party entitled to redeem, denies by
affidavit the correctness of the statement of account.

Referee's Report
(16) Thereferee shdl set out in the report on the reference,
(@& thenamesaf,
(i) dl personswho were parties on the reference,

@) all subsequent encumbrancers who were served with
notice of the reference, and

(i) all subsequent encumbrancers who failed to attend on
the reference and prove ther clams,

(b) the amount and priority of the clams of the parties who
attended and proved their clams on the reference, and the
report shal show those parties as the only encumbrancers of

the property; and
() thedate on which the report was settled.

(17) The report shdl be served on dl parties who attended on the
reference and on any defendant who filed arequest to redeem or a
request for sdle and shall be filed with proof of service.

(18) Wheaeany period fixed for payment expires within fifteen days after
confirmation of the report, a new account shal be taken.

Mortgagee to Transfer Property where Redeemed

(19) Where a party pays the amount found due on the mortgage, the
mortgagee shdl, unless the judgment directs otherwise, transfer the
mortgaged property to the party making the payment or hisor her
nominee, free and clear of al encumbrances incurred by the

13
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mortgagee, and the mortgagee shdl ddiver up dl indrumentsin his
or her possesson, control or power that relate to the mortgaged

property.

Change of Account

(20)

(21)

(22)

(23)

(24)

(25)

(26)

Wherethe state of account as ascertained by an order or report has
changed before the day fixed for payment, the mortgagee may, &
least fifteen days before that day, serve notice of the change d
account on the person required to pay, giving particulars of the
change of account and of the sum to be paid.

Where notice of a change of account has been served and the sums
mationed in it are proper, the court may make afind order without
further notice or, on the motion for afind order, may fix anew day
for payment and may require notice to be served.

A party served with notice of change of account who is disstisfied
may make amotion to the court to determine the amount to be paid
and to fix anew day for payment.

Where the gate of account has changed before the day fixed for
payment and notice of change has not been served,

(8 where the amount payable for redemption is reduced, a new
day 9l befixed for payment, on notice to the persons entitled
to redeem; or

(b) where the amount payable for redemption has increased, the
mortgagee may move for afina order after the day fixed for
payment, without the fixing of anew day.

Where the ate of the new account has changed after the day fixed
for payment, it is not necessary to fix anew day, unless the court so
directs on the motion for afina order.

Where it becomes necessary to fix anew day for payment after the
expiration of the origind period, the further time alowed shdl be
thirty days, unlessthe court orders otherwise.

Nowithdarding subrule (25), the court may, on motion of any party,
extad or dbridge the time for redemption for such time and on such
termsasarejud.

14
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