Institutional Abuse Analysis

instl

1995/96 1996/97 1997/98 1998/99 1999/2000 2000/01 2001/02 2002/03 Totals
to date

Salaries 82,503 314,050 823,783 | 1,047,615 726,911 5,449 14,796 | 3,015,107
Other 25,743 131,238 190,149 115,837 373,158 27,449 136,965 1,978 | 1,002,517
Administration
Awards 11,680,751 | 4,428,513 | 4,475,934 4,541,438 | 3,314,197 | 2,058,041 228,219 | 30,727,093
Counselling 153,982 | 1,140,701 | 1,619,277 | 1,744,844 | 1,509,939 943,968 704,432 27,814 | 7,844,957
Legal Fees 11,655 989,798 | 1,251,712 1,112,853 952,583 250,152 39,345 46,714 | 4,654,812
Family Services 35,165 160,285 185,711 232,119 304,277 325,334 197,705 140,002 | 1,580,598
Other Prof. 259,000 698,185 177,295 454,613 179,638 36,470 14,601 8,848 | 1,828,650
Services
sub-total 568,048 15,115,008 | 8,676,440 | 9,183,815 | 8,587,944 | 4,897,570 | 3,156,538 468,371 50,653,734
[IU / Files 654,233 | 1,645,916 | 2,232,867 | 1,526,669 995,885 672,046 1,819 | 7,729,435
Shelburne EAP 1,171,108 | 1,101,868 | 1,104,965 | 1,023,801 101,806 | 4,503,548
Kaufman Review 76,340 645,439 835,002 1,556,781
TOTAL 568,048 | 15,769,241 | 10,322,356 | 12,587,790 | 11,292,821 | 7,643,859 | 5,687,387 571,996 | 64,443,498




Compensation Program Compar ative Analysis

Province Total filed | Total Cases Total Awarded Average Award | Average Award Total Interim Highest Lowest
Awarded (including counselling) (including (excluding Counselling Award Award
counselling) counselling) Provided
NS 1457 (asof | 1216 (83%) $37,839,001 first phase $25,079 $1,817,568.35 $130,000 $5300
1956-mid 70's | Dec19/96- | 1 pending (does not include June- Nov 1, (total average)
Audit interim counselling) 1996: appx. (Plus Expenses | ($120,000 + ($300 +
report) (1246 went $47,000 $549,465.82) $10,000 for $5000 for
through counselling) | counselling)
entire second phase: asat March
process) Dec 1996 - Oct 13/02
1997: appx.
$36,000
third phase
Nov 1997 - to
date: $20,993
total average
(based on
actuals) $31,118
(average
counselling
award - $6,038)
Ontario 329 “most were $16,400,000 (total n/a “just under n/a n/a n/a
(Grandview - validated” expendedin $40,000"
mid 60's - early awards/benefits) (financial award
70') only)

View Chapter 9 of the Kaufman Report
View Chapter 11 of the Kaufman Report
View Chapter 12 of the Kaufman Report

a pproximate figures are taken from the Report of the Auditor General, 1998
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Province

Total filed | Total Cases Total Awarded Average Award | Average Award Total Interim Highest L owest
Awarded (including counselling) (including (excluding Counselling Award Award
counselling) counselling) Provided
Ontario (St. 1025 Group1& 2 $16,070,561 (total $33,700 (paid n/a n/a $107,944 $2500 (cash
John’ s/St. (Groupl & =580; expended in out) (cash benefits
Joseph'’s - 2=595?) (97.5%) awards/counselling) benefits only)
1930-1974) only)
Ontario (George 97 83 (86%) total cost of Agreement n/a $25,000 total $500,000 $25,000 $25,000
Epoch 1969 - $2,500,000 provided for (cash (cash
1986) counselling benefits benefits
only) only)
New Brunswick 413 284 (69%)° $10,159,744.66 (total n/a n/a $5000/clamant; $120,000 n/a
payout) could apply for (excluding
addit. $5000 counselling)
Newfoundland n/a 43 n/a n/a n/a n/a $250,000 $50,000
1966 - 1982 settlements
British 405 (40 359/365 $12,665,000 (financial - $35,500 separate n/a $3000
Columbia withdrew) (98%) compensation only; program
1978 - 1987 separate program for
counselling)

View Chapter 16 of the Kaufman Report

2Group 1 and 2 represent claimants who filed within the specified time period. Remaining claimants were dealt with separately and did not receive similar
benefits (reduced substantially)

3Only victims of the 5 employees who were charged criminally were compensated.

March 21, 2002
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XI

Resumption of the Program

1. INTRODUCTION

When the Government agreed to a Compensation Program in May 1996, it presumed that
there would be approximately 500 claims of abuse. Although it was recognized that there may be
those who would exaggerate the abuse or even seek compensation to which they were not truly
entitled, it was also presumed that the allegations would be, for the most part, true. Clearly, the
first presumption was incorrect and doubts were raised about the second. The combined impact
of these two factors on the resources of the Province contributed to the suspension of the
Program on November 1, 1996. Furthermore, the number of Demands and notices by claimants
that they intended to make Demands made it impossible to effectively administer the Program
with the resources that had been allocated to it.

On December 6, 1996, the Minister of Justice announced a number of changes to the
Compensation Program. These were summarized in the previous chapter. In this chapter, |
address the impact of those changes, and the later development of further changes, contained in
the November 6, 1997 Guidelines.

2. DEVELOPMENTSAFTER RESUMPTION

The Internal Investigations Unit (“11U”) grew. When the Government announced the
resumption of the Program, it indicated that the 11U would now be involved in clams
investigation. Its staff was subsequently increased to 15 investigators and nine secretarial and
data research support personnel. 1n an e-mail to the Deputy Minister of Justice dated December
11, 1996, the head of the 11U, Robert Barss, detailed why this increase was necessary:

Because of the case management complexity and volume associated with the claim
validation process, it will require a complete focus of investigative resources not distracted
by other investigative activities. | propose assigning 10 investigators plus the case
manager (Frank Chambers) to work with the ADR program manager in achieving the
claim validation objectives established between all the concerned parties on a day to day
basis. The reporting responsibilities will be between the claim validation case manager
and the ADR program manager. My office will provide the strategic overview and
investigation continuity between the claim validation, internal investigation, criminal



investigations, civil litigation investigations and all other assignments as determined by the
Deputies of Justice and Community Services.

Four investigators will be assigned to my office to continue with the internal investigations
presently in progress. This group of investigators will also maintain the ongoing liaison
with Operation HOPE staff regarding the perpetrators. This group will also be responsible
for information disclosure as well as evidence continuity gathered by all staff of the 11U
(CLEIMS). Thisgroup will also maintain the ongoing activity of information retrieval
within Government as well as respond to investigation follow-ups from the civil litigators
and employee lawyers.

The file assessors, Sarah Bradfield, Averie McNary, Amy Parker and Barbara Patton,
raised a number of administrative and policy issues in amemorandum to the Deputy Minister,
dated December 13, 1996. They recommended the immediate appointment of a Program director
and a Program administrator. The administrator would be responsible for handling the large
volume of day-to-day tasks, and the director would be responsible for:

both the assessment and investigation aspect of compensation claims. The PD [Program
Director] will determine investigative priorities, coordinate the [1U and the ADR
assessment team, liaise with the RCMP, ensure automated systems are in place, evaluate
the program, analyze the flow of anticipated claims and recommend staffing and
management needs.

The assessors also urged that four additional full-time assessors be hired as soon as
possible. File reviews were to resume on February 1, 1997, and the four current assessors
anticipated that their commitments to those reviews would render them unavailable to respond to
new claims. They also recommended:

I That al new interviews (including the Murphy intake interviews) be videotaped,
thereby allowing for better assessment of the statements, based on full knowledge
of the questions asked and the demeanour of the claimants;

That all new statements be sworn;

That the 11U be given 60 days to provide the Program office with its completed
investigation of aclaim, allowing the assessors 60 days to evaluate the information,
determine whether they need more information and draft a Response to the claim,

If the assessors decide they need further information, that the 11U conduct further
interviews, with the assessors providing direction as to the areas of questioning
required;

That the I1U give investigative priority to claims that had been scheduled for file
review. All other claims should be prioritized chronologically by intake date.
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In a meeting on December 12, 1996, the Murphys advised the Deputy Minister that, in
light of all of the circumstances, they would not continue to be involved in taking statements from
clamants. The withdrawal of the Murphys was communicated by the Minister of Justice to all
counsel and unrepresented claimants in a letter dated January 10, 1997. He advised that Facts-
Probe Inc. had decided not to participate in implementing the new statement-taking protocol, but
that statements already taken by the Murphys would be accepted for the purpose of compensation
claims. The Minister added:

Infuture, al statements will be taken by either the Department of Justice Internal
Investigation Unit or the RCMP, or a combined team. The decision as to who will take the
statement will be made in consultation with the RCMP, and there will be instances where
separate statements will have to be taken to satisfy the needs of the respective agencies.
Statements will be videotaped and a copy of the tape will be given to counsel or
unrepresented claimants, except where the statement is given to the RCMP alone. In that
case, acopy of the tape will be available from the RCMP upon request.

The Deputy Minister advised the assessors that, as of January 7, 1997, the name of the
Program was changed from *“ Compensation for Survivors of Institutional Abuse” to simply
“Compensation for Institutional Abuse.” All references to “survivors’ were to be changed to
“clamants.” Further, given the uncertain legal status of the Memorandum of Understanding
(*MOU”), the assessors were not to refer to it. One of the assessors, Barbara Patton, had
prepared a draft of new Guidelines for the Program by January 6, 1997.

An U investigator, Frank Chambers, became the Case Manager for the 11U Claims
Validation Investigations. He contacted the Compensation Program office and advised that his
team had taken a ‘quick look’ at the 86 files which had outstanding offers.' He suggested that
eight be placed on hold so that the 11U could investigate them. For the other 78, he suggested
that the Program office proceed with the limited information already available, commenting that
although the 11U would like to do more, it did not have the time and resources to do so. Asit
turned out, some of the eight files singled out by Chambers had aready been settled, and others
were almost at the point of settlement. The Program office concluded that it needed more
information before reversing the positions it had taken.?

A letter was sent by Amy Parker on January 10, 1997 to all claimants’ counsel regarding
the form of the release to be signed by a claimant as a precondition to receiving any compensation

Although Chambersreferred to 86 files, other reports and documents put the number of filesfor which there
were outstanding offers at about 150: letter dated December 2, 1996 from the Deputy Minister of Justice to the Deputy
Minister of Finance; memorandum dated December 13, 1996 from thefile assessors to the Deputy Minister of Justice.

*There had already been at least one previous case where the Province had reversed its position. An offer to
settle for $80,000 had been made to one claimant, who appeared to have accepted. However, the Province declined
to pay due to information uncovered after the offer had been made. An application was brought by the claimant for
an order in the nature of mandamus, but it was later abandoned. The claimant elected to proceed to file review. At
file review, the Government’ s position to offer no compensation was upheld



or proceeding to file review. The new releases removed al references to “survivor” and the
MOU. The new terms of payment were set out.> Claimants were required to acknowledge their
understanding that their statements may be used without notice in civil actions, discipline
proceedings, police investigations, or in reports of child abuse to the Department of Community
Services. Claimants were also to acknowledge that the consequences for knowingly providing
false statements could include legal action for the return of monies and criminal proceedings, the
Province could aso withhold payments which might be due “unless the proceedings were fully
resolved” in the claimant’ s favour.

Sgt. Jim Brown, Case Manager for Operation HOPE, forwarded a letter to all lawyers
representing claimants advising them of the status of the RCMP investigation and of some of the
changesin protocol. He noted the previous practice of having an aleged victim sign awaiver if
he or she did not wish a criminal investigation, to give a statement to the RCMP, or, ultimately, to
testify in court. Now, alleged victims indicating that they did not wish a crimina investigation
would have their request taken into consideration, but the ultimate decision on the laying of
charges and the prosecution of alleged abusers would rest with the police and the Public
Prosecution Service. The RCMP would not agree to take a statement only for purposes of
compensation.

Brown further advised that the RCMP was now prepared to take statements from
individuals who had not yet been interviewed or wished to be re-interviewed to provide more
detailed disclosure or to add information to their previous statements. However, he stressed that
the RCMP was only conducting a criminal investigation and, as such, were interested only in the
more serious allegations of sexual and aggravated assaults and assaults causing bodily harm. He
assured the lawyers that the RCMP investigators would conduct a professional, non-accusatory
interview, take a‘pure version’ statement, and ask clarifying questions where required. It was
possible that investigators would have to recontact or revisit an individual to clarify certain
allegations or to address evidence suggesting that the alleged victim had been deceitful.

On January 22, 1997, the Deputy Minister announced the appointment of Michael
Dempster as the Program Director for the Compensation Program. Dempster was an experienced
administrator who had reached senior executive rank in the Federal Civil Service before taking
early retirement.

In a memorandum dated January 23, 1997, one of the assessors, Averie McNary,
requested clarification from Dempster as to how the changes to the Program had altered the
fundamental principles and purpose of the Compensation Program embodied in the MOU. She
noted that at the assessment stage, where there was ambiguity about the credibility of a clam, the
assessors applied the principles of the MOU and gave the benefit of the doubt to the claimant. An
alternative approach might entail that assessors require claimants to submit to further questioning,
take stances which discouraged pursuit of certain claims, or rigorously cross-examine at file

Asindicated in the previous chapter, awards over $10,000 would now be paid over afour-year period. The
greater of $10,000 or 20% of the award would be paid in one lump sum payment, and the remainder would be paid
over time with interest.
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reviews. McNary indicated that the assessors assumed that the original MOU principles remained
their ‘default’ position.

My staff could find no document that directly responded to this memorandum. However,
when Mr. Dempster spoke with my staff, he advised that the philosophy during his tenure was to
tighten up the Program, but to pay legitimate clams. If what the claimants said could be true, and
there was no evidence to refute it, hisinstructions from the Deputy were to err on the side of the
clamant. Dempster was careful to point out that he did not instruct assessors on any individual
decisions — they were made by the assessors, usually after conferring with their peers. He
believed that the assessors critically analyzed the claims, and made balanced decisions on the basis
that there were true abuse victims in the Program, while remaining cognizant of the existence of
fraudulent claims.



3. MEETING THE DEADLINE OF APRIL 18, 1997

The most pressing problem for the Compensation Program was trying to meet the
announced deadline of April 18, 1997 to respond to the Demands that had been submitted as of
December 18, 1996, while also investigating the 21 claims that were dated for file review
beginning in February 1997.

On January 16, 1997 Frank Chambers told Amy Parker that contact had been made by
telephone with a number of current and former employees respecting pending file reviews. Parker
advised Chambers that only written statements could be used in the file reviews. It was concluded
that, as there were alarge number of witnesses, there was insufficient time to interview them and
take written statements for use in the file reviews. The assessors believed that consent to adjourn
the scheduled reviews was unlikely to be given. In the result, it was decided that notes of
telephone interviews would be provided to the Program office since they might corroborate clams
that assessors might otherwise dispute in afile review It was recognized that if the 11U found
information to refute a claim, but could not obtain a written statement, the Program office would
be unable to rely on the notes of telephone interviews in the file reviews.

Joint meetings were held between the assessors and the 11U investigators. The assessors
wanted more details from current and former employees about the institutions where they
worked. The assessors also wanted to fully explain to the investigators the difficulties that they
faced in the claim process.

Assessors became concerned that they would be unable to meet the April 18" deadline. In
an e-mail to Dempster, dated February 21, 1997, Amy Parker noted that there were 181 filesto
be responded to by April 18" Parker pointed out that, to date, the assessors had not received
any information from 11U on any of them. Further, none of the assessors had started working on
the files as they were too busy with file reviews.

In an e-mail to the Compensation Program office, dated February 25, 1997, Chambers
noted they all shared concerns about workloads and due dates. He wrote that the 181 files due by
April 18" had been assigned to investigators. Former employees were being interviewed by ADR
investigators and the results of these interviews would be forwarded with the investigators' fina
reports. Complaints against current employees were being handled by [1U investigators under
Barss. The employees would be asked to respond to those alegations. Once the statements were
transcribed (they were generally audiotaped) they would be provided to the Compensation
Program office. Chambers further advised that Barss had reviewed some of the complaints
against current staff and deemed them “to be of afrivolous nature.” As such, the 11U would not
be seeking responses from employees on them.

In an e-mail dated March 13, 1997, Dempster informed the assessors that Chambers had
indicated it would be nearly impossible for the 11U to complete its investigations on all of the 192

“In other documents, the number of cases to be responded to by April 18, 1997 is given as 192. It is
unnecessary for me to resolve which is the correct number.
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casesin time for the 120-day deadline. Furthermore, the 11U had worked to a 120-day deadline,
rather than an earlier timetable that would leave time for assessors to use the 11U’ swork. It was
clear to Dempster that the “11U did not have the resources to do the investigations on the volume
of cases.” The llU members offered to express their opinion on whether certain low level cases
were worth the investigative time and resources it would take to complete them.®> They
contemplated that the Compensation Program office could take unilateral action on those cases,
based on existing information. Dempster wrote to the assessors:

I was convinced by this conversation that he and his group were up to their necksin work
and despite promises that have may have been made on their behalf, they cannot deliver. If
| receive that in writing, | will inform the Deputy, and have a discussion with Bob on
alternative measures.

Asfor our efforts, | think we can continue to action the cases we can, based on the data we
have and if we fedl the datais insufficient, we will have to advise counsa that we cannot
meet the deadline. Before we do that, we have to advise the Deputy ... Everyone isfeeling
the strain of the deadlines and we need to be helpful among the units because we al need
each other. Remembering that we are going to be successful to the extent we try our best
and operate as a unit, we give ourselves the best chance for that success. 11U is probably
just as busy as we are, and if we consider the overall program demand we can keep things
in perspective.

The Program office provided a Response to 74 Demands on or before April 18, 1997. On
al other Demands, the deadline could not be met. The Minister of Justice, the Honourable Alan
E. Mitchell ® was advised by the Program office of the reasons why:

The principal reasons for failing to meet this deadline are (1) there has been insufficient
time for the I1U to complete investigations on these persons; (2) that compensation for
institutional abuse solicitors and 11U investigators have had to spend significant time
preparing and gathering information for file reviews; and (3) the sheer volume of claims.
The need for additional staff was identified some time ago and as April 1, 1997, the
number of compensation for institutional abuse solicitors was increased to 7; an eighth
person to handle the assessment of claims is due to start within 2 weeks.

L etters were sent to counsel for claimants in the applicable cases, advising that the
deadline could not be met and of the reason why. (The Deputy Minister had instructed that such
aletter be sent.) A form letter had been drafted and circulated following a meeting between the
11U and Program staff. It set out four basic explanations which might be provided for the delay in

*There were fileswhere the investigation was stopped by the |1U, sometimes on the basis that the claim value
wastoo low tojustify their further involvement. (E-mail from Michael Dempster to Averie McNary, March 24, 1997.)
Thereis no record of the number of claims that fell into this category.

8Jay Abbass resigned as Minister of Justice on April 1,1997 and Mr. Mitchell was sworn in as the new
Minister on April 2",



individual cases. Each file was reviewed to determine which explanation applied. The four
reasons for delay which were outlined in the form letter were:

I The claim involves allegations which relate to other matters which are being
investigated by the Department, and coordination of investigations is necessary
before the completion of the ADR investigation;

The claim is of a particular severity and there are avenues of investigation open
which must be pursued,;

Records requested from external sources have not yet been received or were only
recently received and must be reviewed and analyzed;

The investigation requires contact with the claimant, either by an in-person
interview or other means, and that contact has not occurred or has occurred too
close to the response date to allow for completion of assessment.

The Government’ s inability to meet the 120-day deadline met with prompt objection from
clamants. Anne Derrick advised Dempster on April 18, 1997 that it was unacceptable that
claimants were being required to endure further delays, in some cases seven months after their
Demands had been filed, and that the stress and anxiety levels amongst claimants was palpable.
She expressed her concern that the delays would be lengthy. She objected, in particular, to delays
for further interviews of past employees or for interviews of claimants who had aready been
interviewed by the I1U. She wrote:

In the main, my impression of the changed compensation process which was touted by Mr.
Abbass as having been improved (a claim rejected, when it was made, by counsel and
Survivors) has lost any sensitivity towards Survivors that may have existed at its
inception. The relentless re-interviewing, reliance on the absence of corroborative records,
disregard for the Guidelines of the Memorandum of Understanding and its provisions,
spurious bases for reducing or rejecting claims are all operating to discredit this process
and further injure and demoralize the very people it was originally designed to help and
heal.

In ameeting on July 21, 1997, Barss, Chambers and Dempster revisited the continuing
difficulty for the Program in attempting to meet a 120-day deadline. Among the reasons identified
were: 1. the view that statements taken by the RCMP statements often were ‘ pure version’ and
the I1U believed that ailmost all of them would have to be redone (in order to ask necessary
follow-up questions), 2. release forms had not been obtained in atimely fashion, 3. considerable
time was being devoted by the assessors to issues concerning file reviews, the use of polygraphs,
etc., and 4. the 11U had begun to take initial statements from claimants. About 287 interviews
were scheduled for August 1997, and each required preparation time for 11U investigators and
Program staff. Thiswould force existing file investigations to be held in abeyance. Dempster
concluded that there were too many factors which were outside the ADR unit’s control to be able
to comply with the 120-day requirement. The hope was expressed that a simple statement could
be formulated in the proposed Guidelines that “file processing is to be completed in atimely
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manner, once al the required documentation is received in the ADR unit.”

4, THE COURT CHALLENGE

In the meantime, work had continued on proposed new Guidelines for the Program. As
early as February 11, 1997, Dempster reported to the Deputy Minister of Justice that the
Guidelines would soon be ready. On April 3, 1997, Dempster noted in an e-mail to Averie
McNary that the Government would not be releasing the Guidelines until the week of April 21,
1997, but that this date could be affected by a pending court challenge.

The challenge referred to was an application for an order compelling the Minister to
comply with the terms of the MOU and declaring invalid the new release which claimants were
required to sign. The application was filed on April 1, 1997, on behalf of 211 claimants. It was
scheduled to be heard on May 14, 1997. The applicants contended that the Minister had alegally
enforceable duty, either by custom or by contract, to comply with the terms of the MOU. The
Province took the position that the MOU was a compensation framework that set out an ex gratia
compensation process, and there was therefore nothing to prevent the Province from changing its
terms as the need arose.

The Province also took the position that there were many factual matters in dispute.
Accordingly, the matter should be dealt with as a conventional lawsuit, rather than as amore
simplified application. This position ultimately prevailed. On May 9, 1997, McAdam J. ordered
that the application be converted into a conventional action upon the filing of a Statement of
Clam. Although the Statement of Claim was filed and the Province filed a Defence, the plaintiffs
discontinued the proceeding in June 1997, citing their lack of resources and the time and expense
involved in pursuing the litigation.

5. POLYGRAPHS

Despite the end of the court proceeding, there was no immediate move to announce the
new Guidelines for the Compensation Program. The reason for the delay was the advent of
polygraph testing of employees.

It appears that statements were taken on audiotape from approximately 18 current and 35
former employees between January and April 1997, sometimes more than once. In discussions
with my staff, Frank Chambers explained that the employees were frustrated. They had no
opportunity to refute allegations and began offering to take polygraph tests. According to
Chambers, Barss could see no harm in alowing it: if employees were guilty, they would either
not attend for the tests or fail them.



The early polygraph tests were confined to sexual allegations.” Chambers indicated that
the first group that was tested passed, that is to say, the polygraph operator concluded that they
were not deceitful in denying the commission of sexua abuse.

The issues for the Compensation Program office raised by the polygraph tests were
identified in a memorandum from Dempster to the Deputy Minister and Barss dated June 9, 1997:

1 Are the results of the tests determinative?

I Must we inform legal counsel that future and past claimant statements will be
reassessed based on this newly obtained evidence?

Will the Government cease further payments or take action to recover what has
been paid?

Will 11U investigators stop an interview with a claimant if an allegation is made
against aformer or current employee who has aready passed the polygraph?

Will the 11U provide a complete list to the Program office of al named claimants
who were mentioned by the polygraphist when he tested each employee?

Will the Program office inform file reviewers that they have determinative findings
in the form of polygraph results?

1 Doesthe I1U have further polygraph testing plans?

Extensive consideration of the use of the polygraph was undertaken by the 11U and the file
assessors, and a detailed memorandum was prepared by Barbara Patton, dated June 27, 1997. By
that time, 12 employees had been given polygraph tests by Sgt. Mark Hartlan of the Halifax
Regional Police Service with respect to allegations of oral sex and intercourse. Sergeant Hartlan
concluded that 11 of the 12 employees tested as truthful in their denia of the alegations. The test
results had been sent to John Castor at the Canadian Police College in Ottawa for confirmation.

Patton canvassed the admissibility of polygraph resultsin criminal, civil, family, and
administrative proceedings in Canada and in the United States. She stated that in criminal cases
polygraph results are inadmissible, not due to fears of inaccuracy, but rather because their
admission would be contrary to well-established rules of evidence, disrupt or delay proceedings,
and result in agreater degree of uncertainty in the process. However, offers or refusals to submit
to a polygraph examination may, in some circumstances, be considered by atrier of fact.

Patton concluded that the Province was not limited in the evidence that could be
considered in validating aclaim. She felt that the real issue was the weight to be placed on the

"The Province had received opinions from polygraphists that only very few types of allegations of physical
abuse could be effectively tested by polygraph examination.
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results. She wrote:

It ismy opinion that there is no reason in law to reject polygraph test results from the ADR
process. The ADR processisunique: itis“sui generis’, governed by neither the
evidentiary rules of acivil trial, acrimina trial, nor an administrative hearing.”

The case law is only of limited usefulness on the issue of weight. | am of the view that
within the context of the ADR program the issue of the weight to be given to the polygraph
test conducted by Sgt. Mark Hartlan is not a matter of law but rather of policy. Policy
considerations affecting weight could include: (@) the validity of the polygraph as
determined by an expert; (b) the disciplinary status of employees who have been
polygraphed; (c) the absence of the employees’ voice within the MOU; (d) afiduciary duty
to expend monies for a purpose for which they were intended.

The Program office retained awell known expert in the field, Dr. David Raskin, to provide
hisopinion. In aletter dated July 28, 1997, Patton informed Raskin that, to date, 20 employees
had been polygraphed with respect to sexual assault allegations. Nineteen had tested no deceit
indicated. One had failed. She noted that Sergeant Hartlan had done the tests and that the results
had been confirmed by three other polygraphists, including John Castor of the Canadian Police
College. She requested an opinion on the following:

1. the standards we should be looking for in a polygrapher;

2. whether the methodology used by persons certified as polygraphers by the
Canadian Police College can be relied upon to yield a valid polygraph test

result;

3. how difficult it isfor atruthful person to test “no deceit indicated” to
guestions relating to allegations of sexual assault on a properly conducted
polygraph;®

4, whether a question about the commission of an offence in generd (e.g.

Did you ever sexually assault any person at the School?) isasvalid a
testing tool as a question about the commission of a particular offence
against a specific person (e.g. Did you ever sexually assault Joe Smith?),
or avery specific question such as “Did you ever place your penisin the
anus of Joe Smith?’; and

5. the conclusion to be drawn where a person against whom an allegation is
made, and the person making the allegation, both test “no deceit
indicated.”

8Ms. Patton asked how difficult it would be for atruthful person to test no deceit indicated, but she may have
meant an untruthful, or guilty, person. Dr. Raskin responded asif she had asked about an untruthful person.



Dr. Raskin responded on August 28, 1997. He wrote that the training offered by the
Canadian Police College was the best available, and that the method and techniques practiced by
polygraph examiners certified by the College could be relied upon to produce valid polygraph test
results. However, he recommended that the examiner should have at least two years field
experience. He aso suggested that in very important cases, independent review by another
qualified examiner would be highly desirable. With respect to the risk of an untruthful person
producing a non-deceptive polygraph result, he stated that the scientific evidence indicated such
false negative errors would occur in approximately 5% of examinations. It was his opinion that
sexual abusers are no different from other offenders with regard to the effectiveness of polygraph
techniques. According to him, the only published scientific study to investigate this proposition
directly ultimately demonstrated that 100% of the actual perpetrators accused of sexual abusein
the study were correctly detected as deceptive. Asfor the phrasing of questions, he said:

In generdl, it is preferable to phrase relevant questions about the alleged offences in terms
of specific acts. However, thisis not always possible when the allegations are vague, or
involve numerous alleged acts or numerous alleged victims. Under such circumstances, it
may be necessary to phrase the questions in terms of inclusive categories, such as
“sexually assault”, “touching for sexual purposes’, or “sexua touching” aswas donein
the examinations conducted in the present investigation. If the latter approach is utilized, it
is necessary to discuss the types of acts and the possible victims that would be included
under these terms and instruct the suspect that the questions include any and al of the
described specific sexual acts. Therefore, it would be important to know the ways in
which the categories were discussed and defined with the suspect during the polygraph
pretest interview. Review of the tape recordings of the examinations would be helpful in
this regard.

Dr. Raskin offered the following further opinion:

The fact that 19 of 20 accused have passed their polygraph examinations by producing
non-deceptive results raises a very strong suspicion that many of the cases involve false
alegations. If as many as 10% of non-deceptive results are false negative errors, the
probability that 19 of 20 such results are erroneous is vanishingly small. It isessentially
zero. | suggest as a procedural requirement that in cases where the accused has obtained a
non-deceptive result on a properly administrated and interpreted polygraph examination,
the accuser should be expected to undergo a similar examination by a qualified examiner.
If the accused has passed and the accuser fails, this should be strong enough evidence to
close the matter. Also, knowing that they might be requested to undergo a polygraph
examination to substantiate their claims would be expected to serve the strong deterrent to
fase claims. Thiswould benefit not only the Compensation Program, but would increase
the likelihood that bona fide claims would receive the type of attention they deserve.

On July 29, 1997, Anne Derrick wrote to Michael Dempster, advising that she had learned
that the Program office was in the process of developing a polygraph policy. Sheraised detailed
concerns about the utility of polygraph testing and the controversy over its validity, and urged the
Government to resist any temptation to utilize it in the compensation process.

On behalf of herself and John McKiggan, Derrick later wrote another letter, dated
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September 10, 1997, requesting input before there was a final formulation of a polygraph policy
by the Department of Justice. She understood that the direction likely to be taken would include
arequirement that some claimants be polygraphed. She wrote that this would fly in the face of
the founding principles of the process and would produce unreliable and, therefore, unfair
outcomes.

The Minister of Justice responded on September 23", stating that it was not the
Department’ s intention to include a requirement that some claimants be polygraphed, and that he
could not envision a process which would force people into taking polygraph tests. He added:

We must also be mindful of those who fedl they have been wrongly accused, many of
whom have voluntarily taken a polygraph test in an effort to clear their names. Obvioudly,
we must take every allegation of abuse seriously, and must use every investigative tool at
our disposal in this very complex investigation.

6. CLAIMANT INTERVIEWS, DISCLOSURE ISSUES AND MEDICAL RELEASES

In the meantime, the 11U, the Compensation Program and claimants counsel grappled
with issues surrounding interviews and re-interviews of claimants, disclosure of institutional
records to claimants, and privacy issues in relation to medical records.

In January 1997, the [1U started videotaping all statements from claimants. This placed a
considerable logistical burden on the Compensation Program office, both to produce transcripts
and to find the time to view the tapes themselves.’

Concerns were raised by Derrick and others about the manner in which the I1U was
conducting claimant interviews. In particular, complaints were raised that support persons were
not being permitted to attend and that, during the interviews, claimants were being interrogated
about the contents of ingtitutional records and asked to explain the denials of abuse by the alleged
abusers. Ininterviews with my staff, [1U investigators denied that they treated claimants unfairly,
but acknowledged that they put records, prior statements and other material to claimants, and
required explanations for purported discrepancies.

In aletter dated May 5, 1997, Dempster wrote to Derrick addressing some of her

°It was well arguable, however, that videotaped interviews could resolve issues otherwise in dispute. For
example, one claim proceeded to file review because the Province maintained that the named employee was not at the
institution when the abuse allegedly occurred. At the file review, the claimant denied that he had identified that
particular employee; rather, he had been given the employee’ s name by the Murphys. This explanation was accepted
by the file reviewer and compensation was awarded. Apart from some leading questions early in the Stratton
investigation, the Murphys denied making any such suggestions to witnesses. Othersfelt that the Murphys had been
suggestive in their questioning of witnesses. This debate could more easily have been resolved, had the Murphy
interviews been videotaped.



concerns. He advised her that it was not his office’ s intention to restrict a claimant’s access to an
appropriate support person during the interview process. Further, he indicated that the function
of the interview was to obtain the most accurate data possible to assist in making a compensation-
related decision and that, therefore, the claimant must be given an opportunity to address any
statements by the alleged abusers.

Chambers wrote to Derrick on August 20,1997:

I1U investigators are trained professionals. They design and ask questions in a respectful
manner which are, in their view, relevant to the claim being investigated. Though it is
regrettable that some questions can be uncomfortable to claimants, thisis a necessary part
of a program requiring the assessment of claimsto large sums of money. Asyou will
agree, investigators are attempting to get to the truth of the matter, in as much asthisis
possible in the parameters of the compensation program. We cannot assume that a
clamant istelling the truth. The compensation process provides few mechanisms to alow
the Province to challenge claimant’ s allegations. Where we suspect that an alegation is
false or fabricated, it is necessary to probe the aleged eventsin the interview with relevant
guestions. The type of questions that you may object to may indeed go to the thing or
things alleged to have occurred, and as such are relevant.

The Compensation Program took the position that institutional or other records would not
be released prior to 11U interviews, or indeed until a Response was made by the file assessor to a
Demand for compensation. The Program’s position was reflected in aletter, dated June 17, 1997,
from an assessor, Leanne Hayes, to counsel for a claimant. She pointed out that the purpose of
the investigation was to acquire information untainted by outside influences, including institutional
records:

Some counsal have expressed concerns regarding cross-examination by 11U investigators
of the claimants based upon the institutional records, and that thisisinherently unfair. |
note that during the RCMP interview, the RCMP investigator clearly had accessto records
or information upon which he based certain lines of questioning ... It seems to me that if
the RCMP are entitled to conduct their investigation without prior release of documents or
sources of information to the claimant (or in that case, the complainant/victim), that the
Province should be offered the same opportunity to complete investigation without prior
release of “evidence.”

On Jduly 13, 1997, the 11U imposed a requirement that claimants sign blanket
authorizations for the release of medical records, so they could be obtained before a claimant was
interviewed. The l1U did not consult with the Program office about the need for medical records
on a case-by-case basis. Indeed, I1U investigators might not even be aware of the substance of a
claim before they had taken a statement from the claimant. Claimants counsel objected to this
procedure, which did not limit the requests for medical information to situations where the
information might be relevant to the claim.

As| noted earlier in this Report, the Murphys had been retained to take statements from
claimants both before and during the operation of the Compensation Program. Many claimants
gave more than one statement to the Murphys. It was common in re-interviews for new
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allegations of abuse to be made.’® Thiswas not unique to re-interviews done by the Murphys.
New or different alegations also surfaced in subsequent interviews conducted by the I1U and the
RCMP.!

In discussions with my staff, the Murphys expressed some discomfort with new statements
from claimants which revealed more serious or different allegations where the new statements
were taken after the compensation grid was published. They aso expressed discomfort over such
statements taken following therapy sessions. However, their instructions were not to question or
challenge claimants, but to record accurately the claimants experiences. In the files reviewed by
my staff, where the 11U or RCMP investigators re-interviewed claimants, and differences surfaced
from previous accounts, the claimants were asked to explain the differences.

In aletter to Dempster of July 29, 1997, Ms. Derrick pointed out that the 11U were
requesting re-interviews of her clientsin cases where they had not even looked at the videos of
statements taken by the RCMP. She reflected that this seemed contrary to the announced
intention by the Government to avoid a multiplicity of interviews.

In aletter dated September 23, 1997, the Compensation Program office announced that,
effective October 1, 1997, “al Statements will be taken only by the Internal Investigation Unit.”
The RCMP would continue to conduct interviews, but solely for the purpose of their criminal
investigation. RCM P statements taken prior to October 1% could till be used for compensation
purposes, but an 11U statement might be required to complete the investigation.

1. CALLSFOR A PUBLIC INQUIRY

The various complaints emanating from both claimants and employees generated calls for
apublic inquiry the reports of institutional abuse. Some employees, some claimants, the NSGEU
and the media al promoted, to varying degrees, the need for such an inquiry. On July 20, 1997,
the Minister of Justice requested that a briefing note be prepared for the Premier addressing what
such an inquiry’ s mandate might be, whether it would get meaningful answers that could not be
obtained from the current process, and how it would affect the ADR process and Operation
HOPE.

Barss, who was then Acting Deputy Minister of Justice, forwarded a briefing note to the
Premier’s office on July 21, 1997. The note raised concerns over the impact a public inquiry
would have on the RCMP investigation and the considerable stress it would place on current

19 understand that, in someinstances, thereisadispute asto whether the allegationsweretruly new or simply
more detailed.

"ndeed, new allegations arose even at the file review stage, which sometimes led to an adjournment of the
review for further investigation.



employees. It was pointed out that the Stratton investigation had found that abuse occurred in
three ingtitutions, and that nothing was done although the abuse was known. It was believed that
apublic inquiry would probably come to the same conclusions, and would likely recommend that
compensation and an apology be provided to the victims, that the perpetrators be investigated and
brought to justice, and that steps be taken to ensure that this could not occur again. These steps
had already been taken by the Government. The note concluded:

Though an inquiry would provide areprieve for government, the questions of
compensation, the RCMP investigation and the internal investigation would till be left at
the end of the day. In our view, we may accomplish the same objective by having the [1U
complete a comprehensive report on the three ingtitutions. Upon completion of their
investigation, the 11U can provide areport that outlines the extent of abuse, knowledge of
abuse, analysis of the process which allowed the abuse to occur, accountability
mechanisms, and recommendations to prevent any recurrence. The report would be for
public consumption. We would announce our intentions to do so shortly, which would
quell the callsfor a public inquiry, and alow the process of compensation as well asthe
investigations to continue.

Another briefing note on the issue, dated August 20, 1997, was prepared for the Premier
by Michael Dempster. Dempster recommended that there not be a public inquiry. Instead, he
suggested that the Compensation Program continue, but with significant changes to give the
Province greater protection from fraudulent claims, in the context of a process that respected the
privacy of claimants and employees and allowed for further improvements. The Premier endorsed
the idea that proposals be put to the Priorities & Planning Secretariat (*P&P”) for an improved
compensation process.

On September 10, 1997, the Minister of Justice submitted a memorandum to P& P
recommending that calls for a public inquiry continue to be rejected, and that the Compensation
Program continue, but with significant changes to give the Province greater protection against
fraudulent claims. On September 12", Dempster advised the assessors and other officials to defer
further file reviews pending direction from P& P.

On September 23", P& P approved the Minister’s recommendation. He was directed to
return to P& P with the specifics of new Compensation Program Guidelines. The decision by the
Government was announced by the Premier.
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8. CONCERNS OVER FRAUD

The July 21* briefing note from Barss also stated that intelligence coming from
correctiona servicesin federal and provincia ingtitutions indicated that inmates were sharing
information on which employees to name as perpetrators. The concern was raised within the
Department of Justice that a significant number of claims could be fraudulent. Changes to the
Program were being examined to ensure that the Program was compensating only legitimate
victims of abuse.

The note also cited a recent example where the Program had denied a claim because the
ingtitutional records showed that the alleged abuser was not employed at Shelburne when the
alleged abuse occurred. However, the file reviewer concluded that it was not proven that the
employee was not there and made a substantial award in favour of the claimant. The note stated:

No one disputes the fact there was widespread abuse at these institutions, but we must be
diligent in our efforts to ensure only those who were truly abused receive compensation,
and those who are wrongly accused are cleared as quickly as possible.

By thistime, the 11U had put together alist of 173 persons who, in their view, had made
fraudulent claims for compensation. There was a variety of reasons why afile was placed on this
list, including:

1 The claimant made an allegation of sexual abuse against an employee who took
and passed a polygraph test;

The claimant refused to cooperate with the RCMP,

Information was obtained from informants or through other intelligence showing
that the claimant had lied about the allegation;

The claimant demanded a large amount of money, was offered less and accepted;

The Il1U investigation revealed alack of truthfulness. For example, the claimant
alleged abuse by a counsellor who was not there at the time indicated, or named
others as witnesses who were either not present or disputed having seen the abuse.

| later comment on the inclusion of some of these items on thislist.

9. FILE REVIEWSBEFORE THE GUIDELINES

The changes announced on December 6, 1996, did not purport to change either the basic
principles set out in the MOU or the provisions that governed file assessment and file review. It
was clear that there was a wide discrepancy in the information available to file assessors, and



hence, for any subsequent file review process. Thiswas due, in large measure, to the logistical
impossibility of the 11U investigating all the claims.

Approximately 100 file review decisions were rendered between May and November
1997. Given the number of file reviewers and decisions, one must be careful not to over-
generalize about the approaches taken by reviewers. However, | describe several decisions below
in order to highlight some of the variations in approach taken by reviewers.

Some file reviewers considered their role to be fairly limited. One wrote, in a June 1997
decision:

I have come to the conclusion that my role isfairly limited. The MOU provides little
suggestion that afile reviewer wasto delve into questions of credibility. | take from the
MOU that the drift of my roleisto hear the allegations and to fit them into the category set
forth and affix the appropriate compensation based on that.

Obvioudy if some alegations could be clearly demonstrated to be untrue, impossible, or
strain the bounds of credibility, they would have to be discounted in my decision. Short of
that, however, there islittle room to test the allegations and the MOU did not apparently
contemplate me doing so.

A filereview was held on July 10, 1997, with the claimant, his counsel, and an assessor
present. The claimant made three alegations of physical abuse and a single alegation of sexua
abuse. The physical abuse allegations were directed against three employees. The allegation of
sexual abuse was of fondling by an unidentified individual. The file reviewer had before her the
claimant’s Murphy statement, his videotaped interview with the 11U, and areview of the
philosophy and policies on the use of force applicable in Shelburne from 1970 to 1995. The only
available documents were employee shift logs for the 45-day period that the claimant was at
Shelburne.

In relation to the sexual abuse allegation, the file reviewer stated:

| take the position that since the allegation was made and the Province is unable to provide
any countering evidence that the incident did not occur and has not otherwise impeached
[claimant’ 5] credibility that | an compelled to accept the truth of his allegation.

Asfor the alegations of physical abuse, the file reviewer noted that the Province accepted
as credible the claimant’ s account respecting one allegation and had made no specific comment
respecting the second. The reviewer accepted that both of these incidents occurred as alleged by
the claimant. With respect to the third allegation, the Province accepted that the claimant was
involved in an atercation with the named employee, but disputed its extent and the resulting
injury. Thefile reviewer accepted that the atercation did result in physical injury, abeit not a
long-term one. She concluded that the claimant suffered minor sexual and minor physical abuse
and awarded $30,000, plus a counselling alowance of $5,000. It appears that the Province's
positions were taken without any information as to what the employees had to say.
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The samefile reviewer conducted a review on September 19, 1997, where a claimant
made numerous allegations of physical and sexual abuse. In her decision, she reflected that she
had asked questions of the claimant to clarify issues and evidence, and that the lawyer
representing the Province had been given the opportunity to cross-examine the claimant. She
wrote:

| have an obligation under this alternate dispute process to make a determination of
[claimant’ 5] credibility and to ascertain, within the parameters of the guidelines set out
under Schedule “C” of the MOU, the classifications of sexual and/or physical abuse
suffered by [claimant]. | concur with Mr. McKiggan’s submission that my determination
isto be made out on a balance of probabilities, more particular, is it more likely than not
that claimant] was abused in the manner and by the persons as stated in his allegations.

Thefile reviewer concluded that she did not necessarily accept each alegation of physica
abuse, nor that it was chronic or that it resulted in serious physical trauma. She nonetheless found
that the claimant did suffer a degree of physical abuse within the minor physical category, and
awarded $5,000. With respect to alleged sexual abuse, she found the allegations disturbing, but
the very genera termsin which the claimant described the abuse and the inconsistencies between
his various statements led her to conclude that, on the balance of probabilities, the clamant did
not suffer the sexual abuse aleged.

In another decision, dated August 26, 1997, afile reviewer wrestled with the approach to
be taken under the MOU where the Province disputed the aleged abuse. Thiswas the first time
that the issue had arisen for this reviewer. After noting that the MOU was silent on the issue, he
stated:

Nowhere, however, in any of these Articles [the MOU], isthe standard of proof or the
location of the burden of proof mentioned. The matter istherefore a large. On this basis,
I know of only one way in which the resolution of a dispute about the existence or non-
existence of any past event can occur. At the end of the day, there must be a decision, one
way or the other, as to whether its occurrence is more probable than not. That isall the
balance of probabilities test requires, but it cannot require anything less. Thisisso
because the only other possible conclusion isthat it is more likely than not that the event
did not occur. No series of statements believed to be false, more likely than not, could ever
be the basis for compensation under the MOU.

(Emphasisin the
original.)

Thefile reviewer aso concluded that although the burden was on the claimant, the MOU
intended that the claimant’ s statement should be the foundation document for the claim, and thus
provide a prima facie basis for compensation. In other words, if nothing else was presented and
the alegations went uncontradicted by other evidence, compensable abuse was proven and the
matter became one of categorization and compensation.

The file reviewer accepted as fact the ‘findings' set out in the Stratton Report and the



allegations set out in the Survivors' Volume of Statements. In relation to the claimant’s
alegations of physical abuse, he commented:

Thereisfirst of al nothing inherently improbable about what was related. The Stratton
Report and the Survivors' Volume of Statements are distressingly replete with the violent
responses by steff to trivial departures from routine, and with the use of force asa
controlling and intimidating behaviour.

With respect to the claimant’s alegations of sexual abuse, the file assessor submitted that

the allegations were improbable. The reviewer again relied on the Stratton Report and the
Survivors Volume of Statements:

10.

Counsdl for the Province aso took the position that because there were numerous other
boys in the cottage, the assaults are unlikely to have occurred, because the staff member
alleged to have been involved would have been risking discovery. Frankly, having read the
Stratton Report and the Survivors' Volume of Statements, | give this argument very little
weight. Itisclear from the written material that there was a culture of abuse and
concealment existing in this school. Abuse was carried out with impunity and usually
covered up if observed. Fear of discovery would certainly exist, but we now know from
the Stratton Report that the likelihood of anything untoward happening as a result of any
such discovery was vanishingly small.

We aso know from the many survivors statements that the resident boys were conditioned
to obedience and silence in the face of abuse by intimidation and physical punishment by
staff members. Attacks on residents were almost always accompanied by an admonition to
remain silent or face retaliation and punishment. In the result, | believe staff inclined this
way pretty much did what they wanted, when they wanted, with little fear of either
discovery, particularly by the residents, or of punishment.

We have to look at the type of proof of which the events are capable, and at the informing
context conveyed by the Stratton Report and the Survivors' Volume of Statements.

NOVEMBER 6, 1997, GUIDELINES

A detailed memorandum containing the proposed new Guidelines for the Compensation

Program was approved by P& P on October 21, 1997, and by Cabinet on October 24, 1997. On
November 6", the Government released them to the public, as the “Compensation for Institutional
Abuse Program Guidelines.” They were to provide the framework for the continuing Program
and appeared to replace the MOU. They were made without the prior consent or approval of
clamants counsel.

When the Government announced its further “adjustments’ to the Program, they were said

to “help ensure that only legitimate victims receive compensation for abuse.” The Minister of
Justice, the Honourable Alan Mitchell, stated:
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We cannot forget for amoment that there are real victims of abuse. However, we cannot
allow anyone to defraud this program. It smply isn’t fair to the true victims of abuse, and
to the taxpayers of this province. These changes alow us to move forward, and to protect
the interests of those who truly deserve to be compensated.

The Guidelines have many features that distinguish them from the original MOU. Some of
these features were already reflected in the earlier changes made to the Program when it was
reinstated. Here are the key components:

The lengthy preamble to the MOU is absent. As noted before, the preamble
contained the principles and fundamental purposes associated with the
Compensation Program, including the acknowledgement of moral responsibility for
the abuse perpetrated, condoned or directed by employees, the assistance of
survivors with the healing process, and the affirmation to the survivors that they
were not responsible for their own abuse.

The Guidelines may be revised by the Province of Nova Scotia as the need arises.
They are, by their terms, subject to unilateral change.

The term “claimant” is substituted in the Guidelines for “survivor,” which was used
in the MOU to describe an individual who alleges that he or she was avictim of
physical and/or sexua abuse.

The definition of “physical abuse” is similar to that given in the MOU, except that
the Guidelines specifically provide that physical abuse does not include an act that
would be included under section 43 (or its predecessor sections) of the Criminal
Code (which justifies the use of reasonable force by certain persons for purposes of
correction), or the reasonable use of the strap by way of correction where its use
was a common disciplinary practice in the Nova Scotia public schools at the time
the incident described took place.

“Sexudl interference,” which under the MOU could include “inappropriate
watching or staring, comments and sexual intimidation,” is now defined to mean
“touching, watching, comments or intimidation, where such acts are for a sexual
purpose.”

A specific provision that the Program does not provide compensation for 1. abuse
perpetrated by residents upon residents, 2. abuse perpetrated by individuals who
were not employees, 3. negligence, or 4. as earlier reflected in the MOU, the
psychological consequences of physical or sexual abuse.

As of the effective date of the Guidelines, to be digible for the Program, a claimant
must have submitted a Demand by December 18, 1996, or notice of an intention to
file aDemand by that date and a Demand by July 31, 1998, and executed medical



releases by April 1, 1998. In addition, where a claimant had not yet given a
statement (defined as an account detailing physical and/or sexual abuse aleged as
having occurred at one or more of the subject institutions taken by Facts Probe
Inc., the police or the 11U), the claimant had to at least contact the [1U by February
27, 1998, to schedule an interview.

At any stage in the Program, the claimant may be requested to give a further
statement to the I1U. Refusal to do so would result in the temporary suspension of
the investigation.

A claimant will be considered to have withdrawn from the Program and become
ineligible for compensation where he or she has not provided a Demand, an
executed medical release and contacted the 11U by the required dates, or has not
provided a further statement within 60 days of arequest for one.

The Province shall only access a claimant’s medical and MSI or other provincia
health program records where they are needed to evaluate the Demand made.

As of October 1, 1997, al statements will be taken by the I1U only. Prior
statements given to Facts Probe Inc. or the RCMP will continue to be accepted for
the purposes of filing a Demand.

Procedures respecting the statement taking process are set out in Schedule D to
the Guidelines. All statements are to be videotaped and to be taken in “pure
version format” (i.e., through an open-ended process that encourages the fullest
account in the witness's own words without pointed questioning), although a
guestion and answer session may follow. The claimant shall be sworn or affirmed,
cautioned that false allegations constitute offences and asked if the statement is
being voluntarily given. The claimant’s counsel may be present, as well as one
additional invitee, such as atherapist, counsellor, spiritual advisor or family
member, but the invitee cannot comment, offer opinions, counsel or lead the
clamant. An investigator may terminate or suspend an interview where of the
opinion that the claimant is being coached or led or where the interview is
otherwise interrupted. Copies of “photo-1D’s’ or “yearbooks,” sometimes shown
to a claimant during statement taking, will not be provided to the claimant or his or
her counsdl.

Where the claimant makes a new allegation subsequent to filing a Demand
(meaning an allegation different from one already contained in a statement, such as
the naming of an employee not previoudy identified as an abuser, a change in the
circumstances or time associated with an assault, or an increase in the frequency or
severity of aparticular assault), it shall be investigated and only responded to after
the 11U has completed the investigation.

Other claimants statements may not be incorporated within a clamant’s Demand
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or submitted separately for use in assessing or reviewing claims unless the I1U has
had an opportunity to investigate the allegations in those statements.

Any statement provided by a claimant may be used by the Province, without notice
to the claimant, for such purposes as discipline proceedings, the investigation or
prosecution of an offence, areport of child abuse to the Department of Community
Services and any investigation undertaken by that Department or a child protection
agency, civil litigation by or against the Province or a child protection agency, and
the identification of potential witnesses for the investigation and validation of
claims.

In determining the validity of the Demand, the Province is to consider the
claimant’ s statement(s), institutional records, the employee’ s employment records
and, where available, polygraph test results, the claimant’s medical records and
other relevant information. The opinion of a polygrapher, certified by the
Canadian Police College, is admissible in assessing credibility. Where such
evidence exists, the Province shall notify the claimant of this evidence prior to
providing its Response, include the opinion with its Response, and, at the
claimant’ s option, arrange for a polygraph test to be administered to the claimant
within 30 days of notification. Any results so obtained shall be made known to
both the claimant and the Province and become part of the evidence on which the
Response is based. The claimant’ s institutional documents shall aso be provided
with the Response.

As a condition for making an offer of compensation, the Province must be satisfied
on abalance of probabilities that the abuse described by the claimant occurred.
Where one groundless, implausible or deceitful alegation is made, the Province
will draw an adverse inference in considering other allegations.

The claimant may expect a Response within seven months of submitting a
Demand. However, complex cases or delays in obtaining a clamant’ s statement,
medical releases or records may result in alonger response time.

Claimants have up to 12 months to accept the Province's offer of compensation
unlessit isearlier revoked. A release must be provided when the offer is accepted
in accordance with Schedule E to the Guidelines before payment may be made.
Schedule E, the release, reflects the claimant’ s understanding of a number of the
Guidelines provisions, as well as containing the terms of release. Unlike the
release contained in the origina MOU, the release under the Guidelines does not
specifically provide that the releaser remains entitled to sue any employee who
committed abuse against the releaser. It does specificaly reflect the claimant’s
understanding that his or her statement and other submitted materials may be
investigated for accuracy in the future and, if civil or criminal action is commenced



respecting suspected false statements or evidence, payments will stop until
proceedings are fully resolved in the claimant’ s favour. The claimant also promises
not to disclose the amount of compensation received except to professional
advisors and therapists and family. (The original MOU permitted disclosure to
care givers and other survivors).

A notice of file review must be filed within six months of recelving a Response.

All file reviews will now proceed by way of written submissions only. The
clamant’ s submissions are to be provided within 30 days of the notice. The
Province' s submissions are to follow within 30 days, providing reasons for its
position along with any new evidence. The claimant may reply in writing within 15
days. Where anew dlegation is made in the claimant’s submissions, the file review
process will end and a new Demand and statement must be provided and followed
up in similar fashion to an origina Demand.

The claimant and Province are to provide the file reviewer with their submissions,
the Demand and Response, and related documents. The parties shall provide each
other with alist of documents so provided and exchange any documents not
already exchanged. File reviewers shall not refuse a reasonable request to extend
the submission deadline.

File reviewers are to be lawyers with administrative law, ADR or other relevant
experience. They areto be assigned by rota. Thelist of file reviewers remains the
same.

As a condition for making an award, the claimant must satisfy the reviewer on a
balance of probabilities that the alleged abuse occurred. The reviewer may
consider the same categories of materials/evidence which can be considered by the
Province in assessing the Demand, including polygraph evidence.

File reviewers are to provide written reasons within 45 days (rather than the 30
days contained in the MOU). Thereis no longer any provision reducing the file
reviewer’s feesfor every day the decision islate. The award given by areviewer is
to be paid within 30 days (rather than the 20 days contained in the MOU).

Awards over $10,000 are to be paid over afour-year period, with the greater of
$10,000 or 20% of the award in one lump sum payment, and the remainder paid
over time with interest. (There are detailed payment provisions.) Where the
Province commences civil or criminal proceedings against a claimant respecting
this Program, the claimant’ s payments must be stopped. A “catch up” payment is
to be made, with interest, where the outcome of those proceedingsisin the
clamant’s favour.

The interim and long-term counselling provisions are smilar to those contained in
the original MOU. In the Guidelines, the Family Services Association is
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specificaly designated as service arranger in connection with interim psychological
counselling. Further, the $5,000 for interim psychologica counselling may be
exceeded and later deducted from along-term counselling award. A long-term
counselling allotment may now be applied to employment upgrading, educationa
programs, tattoo removal, dental work, or any combination of these. Long-term
counselling allotments are only available for five years from the award date.

Where an award is made after the effective date of the Guiddines, the maximum
hours billable to the Government for legal services respecting a compensation
claim are increased from 10 to 15 hours.

The complete Guidelines are reproduced as Appendix “G”.

11. AUDIT OF RANDOMLY SELECTED CLAIM FILES

Of the 90 randomly selected files reviewed, 18 were processed in the period from
December 1996 to November 6, 1997. In these 18 files, alegations were made against 36 former
and current employees, and nine unnamed or unknown employees. Our review showed that there
was some employee input in nine files. Aswas the norm, in these files the claimants made
allegations against a number of different employees;, however, in none were all of the alleged
abusersinterviewed. Those employees who were interviewed denied the alegations. Inthe
remaining nine files there was no employee input at all.** Four of the named employees were
unavailable to be interviewed.*®

All of the 18 files that we reviewed contained at |east one Murphy statement. 1n 11, either
the I1U or the RCMP had a so taken a statement from the claimant. Fifteen of the files were
governed by the requirement to respond within 120 days. Eleven were not responded to within
that time period.

The 11U provided areport in 15 of the 18 files. In the sixteenth, it supplied the
institutional records only. In the remaining two, a memorandum was sent stating that (as
discussed between Dempster and Barss) they were files in which the investigation was “ suspended
in the interest of: low level of abuse; death of employees; cost effectiveness, time efficiency and
specific inaccuracies.”

In one of these files, the claimant only referred to unnamed or unknown alleged abusers. In another, the
claimant named Patrick MacDougall. In the remaining seven, multiple former or current employees were named.
These employees were available to be interviewed, but there is no record that they were ever asked to provide a
statement.

*From the records available to my staff, three of the named former employees were deceased and one was
incapacitated by Alzheimer’s Disease



In the reports, the 11U would refer to their findings using the following language:

The investigator notes that there is no corroborative evidence or witness
statements in relation to this matter ...;

[The employee] has been interviewed, he denied this alegation ...; or
[The employee] will not be interviewed due to minor nature of this
allegation.

In the I1U Investigator Conclusion column, the investigators would use this language:

The investigator cannot confirm or dispute this allegation;

The alegations are vague, unsubstantiated by physical evidence and have
been denied by the employees contacted;

The claimant does not know the identity of the abuser and there are no
specific detalls ... Thereislittle credibility to the allegations; or
Thereisinsufficient evidence regarding this allegation for a conclusion to
be drawn based on the balance of probabilities.

Of the Demands made in the 18 files that we reviewed, 12 requested compensation of
$50,000 to $100,000, four were in the range of $40,000 to $45,000, and the other two were for
$20,000 and $5,000, respectively. None of the Demands were accepted as presented. In two, the
assessor offered no compensation. In one, the assessor did not respond within the 120-day time
period for a Response and the claimant was allowed to go to file review without a Response from
the Government. In all others, offers of compensation were made.

In four files, the amount demanded was $100,000. All four cases went to file review. The
outcomes of these cases can be summarized as follows:

In the first case, the assessor offered no compensation. The file reviewer awarded
$55,000;

In the second case, the assessor also offered no compensation. The file reviewer
awarded $17,000 for physical abuse, but upheld the denial of compensation for the
alleged sexual abuse;

In the third case, the assessor offered $5,000 compensation. The file reviewer
awarded $50,000;

In the last case, the assessor offered $52,000. The matter was scheduled to
proceed to file review, but was settled in advance for $85,000.

Overadl, nine of the 18 files we reviewed from this phase of the Program went to file
review. Three were settled prior to being heard. The other six were completed by the decision of
afilereviewer. Infive of those six cases, the claimants exercised their option to appear personally
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to tell their stories.** In only two of the six cases, was the alleged abuser interviewed, and both
denied the allegations. However, in another, there was some input from witnesses (five former
and current employees) respecting the procedure in the Special Attention Unit (the segregation
unit).

The following claim files are illustrative of the assessment and file review process during
this phase of the Compensation Program.

C.G., aformer resident of the Nova Scotia Y outh Training Centre, made a Demand for
$70,000 compensation under category 3 (severe sexua and minor physical abuse). She alleged
that she was sexually abused by two male staff members, identifying one by name, and the other
by adescription. She said that both worked with the boys group. She also aleged that she was
physically abused by female staff, but could only recall the name of one staff member.

In this case, the I1U contacted the named male alleged abuser, who gave a written
statement in which he advised that he did not supervise any of the girls and denied ever touching
the clamant in any way. The I1U investigator concluded that he could not “confirm or dispute”
the allegation.

The Province's Response was not provided by the due date of April 18, 1997. Claimant’s
counsel sent a letter to the assessor, saying that because the Province missed the deadline, he
wished to proceed to file review. The assessor responded on May 28, 1997 as follows:

In this matter, assessment of the situation is especially difficult and delicate, because
[C.Gl], like many former residents of the Nova Scotia Y outh Training Centre, faces
multiple difficulties in both her history and current functioning. She has had a very
troubled past, there is no doubt. | have carefully reviewed the ingtitutional records, the
Murphy Statement, the video, and medical records. | have considered the comments of
Justice Stratton in relation to this facility, in particular the conclusions at page 85 to 87 of
his report.

This Program sets out alow proof process for establishing that abuse has occurred. After
careful consideration, it is the Province' s position that there isinsufficient materia, (or
sufficient uncertainty, to put it another way) to meet the standards of the process. The
factors which contribute to this conclusion are the lack of detail and specificity in the
statement and the reinterview (especidly as regards sexua abuse); the content of the
institutional records and that [C.G.] appearsto have little actua recall of the events
alleged.

The file review hearing was held on June 17, 1997. C.G. was present, along with her
counsel and the file assessor. The file reviewer released his one-page decision on June 30,1997.

¥n the sixth case, the claimant requested that thefilereview be conducted asa‘ paper review’ of thematerials
submitted to the file reviewer.



He concluded as follows;

[Claimant’s counsel] presented this as a category 3 claim — “ severe sexua and minor
physical” —and sought compensation of $70,000. [The assessor] was of the opinion that
the factual allegations contained in the statement were too vague and uncertain to justify an
offer by the Province.

After concluding the review hearing, [assessor] appeared to accept the contention that
[C.G.] had been raped on one occasion. | believe that thisincident did occur. Thiswould
justify afinding of “medium sexua” abuse. | find the allegations of dapping are too
vague to accept and on the totdity of the evidence | am not prepared to make a finding of
any type of physical abuse.

| find that [C.G.] should be compensated under category 8 in the amount of $30,000.00,
plus a counselling allotment of $7,500.00.

Thereisno indication in the file materia that the statement from the former employee was
submitted to the file reviewer.

J.H., aformer resident of the Nova Scotia Y outh Training Centre, submitted a Demand on
May 28, 1996, for $100,000 compensation under category 2 (severe sexua and medium physical
abuse). The allegations were against a named employee, X, and two unnamed kitchen staff. The
file assessor gave her Response on August 8, 1996, denying the claim, at least in part because the
named employee was not at the Centre when the claimant was there.

The claimant opted to go to file review. It was held on February 6, 1997. Present were
J.H., her counsel, the file assessor, and Michael Dempster. Prior to the review, the assessor
obtained some new information which suggested that there was an employee who may or may not
have gone by the name X at the Centre at the relevant time.

The file reviewer released his decision on March 4, 1997. He noted that during the
hearing the claimant testified and related incidents as best as she could, and that she was examined
by her own lawyer and “ cross-examined” by the file assessor. He also remarked that the parties
were satisfied that they had full disclosure, there was a full cross-examination of the claimant, and
“there were no other witnesses to testify.” He commented that prior to the hearing “the Crown”
conceded that there was a Miss or Mrs. X who worked at the school at the relevant times, and
consequently this issue was removed from consideration at the hearing. Nevertheless, he noted
that the assessor continued to question the allegations on the basis that the claimant’ s story was
digointed, convoluted and ssimply too difficult to understand and believe.

Thefile reviewer expressed his findings as follows:

I have had the opportunity of listening to [J.H.] and listening to what both [her counsel]

and the Crown have had to say. The Crown suggested that thisis a difficult case for them
and | certainly agree that it isadifficult case all around. | have no question that the [J.H.]
has suffered a very troubled life, some of which can be traced to her stay at the school, but



CHAPTER X|: RESUMPTION OF THE PROGRAM 29
alot of which can be traced to her circumstancesin life.

| agree with [claimant’s counsel] suggestion that it would be wrong to smply discount her
story because it is digointed and somewhat difficult to follow. | agree with the Crown’s
suggestion that there are many discrepancies and inconsistencies in her story and some of it
isdifficult to believe. | also believe that some of what she feels happened can be attributed
to adifficult upbringing and the School’ s attempts to handle her behaviour. | read her
statements and find that there are indications of someone who has significant psychologica
problems and indeed it is extremely difficult to ascertain what is fact and what isfiction
and furthermore, if we accept what she says, it is difficult to itemize what her allegations
are, particularly asto time, place and frequency.

That being said, | don't believe that [J.H.] should be penalized simply because sheis of
low intelligence or because she cannot put together her story as well as other people of
greater intelligence.

It ismy finding that in the absence of any evidence to the contrary, [J.H.] was abused at
the school. 1 find that she was abused by [employee X] and others and this consisted of
some physical abuse and that it also consisted of sexual abuse in the form of oral sex,
fondling, and on certain occasions, the insertion of certain articlesin her vagina. | say this
because [J.H.] saysit happened and | have no evidence to contradict what she says. She
strikes me as an individual who was preyed upon by workersin this school and others that
are presently part of this compensation program.

Thefile reviewer put the claim in the mid-range of category 6 (medium physical and medium
sexual) and awarded $55,000 in compensation.

D.M., aformer resident of Shelburne, submitted a Demand on June 17, 1996, for
compensation under category 7 (medium sexual and minor physical abuse) in the amount of
$40,000. He gave a statement to the Murphys in September 1995, in which he aleged that
employee A sexually abused him on three separate occasions. He aso claimed that two other
counsellors punched and kicked him. Hisclaim in relation to sexua abuse indicated:

[Employee A] caught my client stealing cigarettes several times. The counsellor brought
him to the office, and made him remove al of his clothes, including his underwear.
[Employee A] would fondle my client’s genital area. [D.M.] describes these incidents as
follows: “It was only for aminute or so but as | look back at it now, this man violated
me.”

The file assessor accepted that a strip search occurred on one occasion, but asserted that
such searches were necessary. She did not accept that the strip search was a sexual assault. She
assessed the claim at $1,000 for minor physical abuse, plus the counselling allotment of $5,000
available for educational, psychological or financial purposes.

D.M. elected to go to file review. He provided another statement to the Murphysin



November 1996, this time alleging that the sexual abuse by employee A consisted of masturbation
and ana intercourse. A new Demand was made for compensation under category 3 (severe
sexual and minor physical abuse) in the amount of $70,000.

The 11U submitted reports to the assessor in advance of the scheduled file review date.
Although no written statements appear to have been taken, the I1U investigator reported that
employee A was contacted in relation to the allegation, denied any improper actions, and offered
to undergo a polygraph examination. In relation to one allegation of physical abuse, D.M. named
employee B. Theinvestigator reported that there was no record of anyone by that name working
at Shelburne at the time D.M. was a resident, and that other counsellors who were present in
Shelburne at the relevant time could not recall an employee by that name. D.M. advised the 11U
that he was positive about the name. The investigator contemplated that D.M. might be confused,
and looked at the records of another employee with a similar name who was there at the same
time as D.M. Theinvestigator reported that that employee was not a counsellor for D.M.

The case was heard on March 17, 1997, with D.M., his counsel and the file assessor in
attendance. Thefile reviewer released his decision on March 19,1997. He commented that the
Government’ s position had changed: “Ms. [assessor] is how prepared to accept on behalf of the
Crown that [D.M.] had anal intercourse performed on him by [employee A].”*> However, the
assessor maintained that the claimant had considerably changed his story and exaggerated it. The
reviewer said he had considerable difficulty with D.M.’srecollection. He concluded that even if
he accepted everything D.M. said, he was unable to find with any degree of certainty that D.M.
was sexually abused more than three or four times. The reviewer found that the physical abuse
claimed was minor, placed the total claim in category 7 (medium sexua and minor physical abuse)
and awarded $47,500.° Thereis no reference in the decision to the fact that there was no
employee by the name of B at Shelburne at the relevant time.*”

J.O. was aformer resident of Shelburne and the Nova Scotia Residential Centre
(“NSRC”). He submitted a Demand on November 20, 1996, requesting compensation under
category 2 (severe sexua and medium physical abuse) in the amount of $100,000. The Demand
was based on a statement given by J.O. to the Murphys on April 11, 1996. He aleged that he had
been severdly sexually abused by employee A, and that it had occurred in the “hole.” He claimed
that he had spent a month or month-and-a-half in the “hole” and that employee A had forced him
to perform oral and anal sex at least 25 times. J.O. also aleged that he had been physically
abused at both institutions by six different employees.

According to the reports provided by the 11U to the file assessor, the alleged sexual abuser
was deceased. However, none of the alleged physical abusers were interviewed. The reason

BThere is no explanation in the file materials for this change of position.
®The reviewer noted that the assessor suggested the claim fall somewhere in the $40,000 to $50,000 range.

Yn fairness, it would appear that the file assessor placed no significance on the fact that D.M. named B as
his abuser, believing that D.M. may have got the name wrong.
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given was that, for the most part, the allegations were “low level in nature.”

There were numerous reports from NSRC that J.O. had to be restrained by staff due to
what was referred to as unacceptable behaviour, and that he was considered to be dangerous to
himself and to others. The 11U investigator considered J.O.’ s alegations to be unfounded. He
noted that while J.O. alleged he spent up to one-and-a-half monthsin the “hole”’ (the Specia
Attention Unit, or “SAU”), institutional records showed that he spent only two nights there for
two separate incidents, and that on both occasions employee A did not work in the unit.

The file assessor provided her Response on May 2, 1997, providing detailed reasons why
she was unable to offer compensation for the alleged sexual or physical abuse.

J.O. elected to proceed to file review. The review commenced on September 25, 1997,
with J.O. present, along with his counsel and the file assessor. It did not conclude that day and
was to continue on October 15, 1997. However, the file assessor took the position that J.O.
made further allegations during the file review and requested that he be interviewed by the 11U
concerning them. The file review was ultimately concluded on January 21, 1998. Inthe
meantime, the 11U not only re-interviewed J.O., but also took statements from a number of
employees who worked the shifts when J.O. was placed in the SAU.

Thefile reviewer released his decision on February 19, 1998. In his decision, the reviewer
noted the file assessor’ s position that J.O.’s allegations lacked credibility. He also noted that at
the hearing of January 21, 1998, J.O. amended his demand from category 2 to that of category 6
(medium physical and medium sexua abuse). The file reviewer concluded:

After carefully reviewing the Survivors' Volume of Statements, the MOU, two videotaped
interviews of [J.O.] by the I1U, transcripts of the [1U interviews, transcripts of 11U
interviews of five present and former employees at the Shelburne Y outh Centre, written
representations from [J.O.’s counsel] and [the file assessor], voluminous material received
from the Department of Justice and finally, evidence obtained at the hearings of 24
September, 1997, and 21 January, 1998, | conclude the Claimant’s Demand for
compensation falls under category 10 (Medium Physical Abuse) and accordingly, | award
the sum of $17,000.00. On a balance of probabilities, | dismiss the claimant’s Demand for
medium sexual abuse under category 6.

The file reviewer wrote that the degree of inconsistenciesin J.O.’s statements and
evidence at the first hearing was so severe as to place his veracity in question. In addition, thefile
reviewer referred to the interviews of former and current employees of Shelburne about the SAU,
which caused him to conclude that employee A did not have an opportunity to commit the acts
alleged. There was no discussion in the file review decision about the evidence with respect to the
allegations of physica abuse.

A clam by B.D., aformer resident of Shelburne, isillustrative of the files where the
clamant did not name his or her alleged abusers. B.D. gave a statement to the Murphys on



October 22, 1996, aleging that he was sexually abused over 40 years ago by three male
employees and by other residents. He could not provide complete names of the employees, only
descriptions. He claimed that the abuse consisted of ora sex, masturbation and anal sex, and that
it occurred at least 100 times during his stay at Shelburne, which he said was approximately one-
and-a-haf years. He aso claimed to have been “whacked on the head” by employees, aswell as
punched, kicked and shoved.

A Demand was filed on February 7, 1997. While acknowledging that sexual abuse by
other residents was not compensable under the MOU, the Demand requested compensation of
$85,000 under category 2 (severe sexua and medium physical).

On March 2, 1997, B.D. was interviewed by the [IU. He reiterated what he had said in
the Murphy statement. In the Response of June 11, 1997, the file assessor wrote:

In considering [B.D.’s] claim | have reviewed the information received from the 11U, the
MOU, the Demand, the Survivors Volume of Statements and ingtitutional employee
information available to me.

In addition to the context provided by the Stratton Report and our experience with events
at the relevant ingtitutions, there are a number of general points which are taken into
account in our assessment of Demands. These include the duration of the Claimant’s stay
at a particular institution, the actual time period of the stay, and the fact that all statements
are necessarily subjective and therefore susceptible to the effects of time and subsequent
experience on memory.

According to the records, [B.D.] was at the Nova Scotia School for Boys in Shelburne
between October 30, 1953 and June 28, 1954, a period of 7 months. Y ou have submitted
that [B.D.] should be placed in Category 2 under the MOU (severe sexual, medium
physical) and awarded $85,000.

From the description of the sexual abuse aleged, | agree with your categorization of severe
sexual abuse.

The assessor, however, did not agree with the categorization of the physical abuse. An
offer of $70,000, plus a counselling alotment of $10,000, was made, based on severe sexua and
minor physical abuse. The offer was accepted. Since B.D. could not remember any of the names
of his alleged abusers, there was no employee input in the case.

12. ANALYSIS

In Chapter X, | described the Government’ s announced changes in December 1996 to the
Compensation Program. In this chapter, | described the impact of those changes on the
Program, culminating in the development of yet more changes, contained in the November 6,
1997 Guidelines.



CHAPTER X|: RESUMPTION OF THE PROGRAM 33

Prior to the reinstatement of the Program, there was some recognition on the part of
Government that there was a need to ‘tighten up’ the validation procedures for claims. It was
also recognized that this would require added resources to enable the 11U and the assessors to
respond to pre-existing claims, as well as new claims which would follow the Program'’s
resumption. Consistent with this view, Mr. Barss proposed an expanded role for the 11U in the
investigation of compensation claims.

The Program was reinstated only one month after it had been suspended. The additional
resour ces needed to fulfill Barss' proposal were not in place. Further, there had been
insufficient time for the 11U and the assessors even to ‘catch up’ on pre-existing claims. They
had to cope with file reviews already scheduled to proceed, other pre-existing claims that had to
be responded to, and the new claims which came forward. All of these were impediments to an
effective investigative process. However, they were not the only ones.

The RCMP and 11U computer systems had not been integrated. No statement taking
protocols for the RCMP and 11U had yet been created — this would not take place until April
1997. Asl reflected in the previous chapter, the resumption of the Program did not await
completion of either the RCMP or an 11U criminal investigation. As a result, the validation of
claims could generally not rely on the products of those investigations. Further, because the
Program’ s resumption did not await receipt by the Government of the particulars of all the
claims being advanced, there was a limited ability to compare claims and the evidence bearing
upon them. This could work for or against individual claimants, depending on the situation.
Finally, the assessment and file review processes remained fundamentally the same. To the
extent to which the Program now contemplated greater investigation of claims, and resort to
written, recorded or documentary proof from all relevant sources, no effort had been made to
clarify how that affected the way in which assessors and file reviewers were now to approach the
validation process. All of this meant that the validation process remained seriously flawed.

As outlined below, all of these problems plagued the investigation, assessment and review
of claims from the Program’ s reinstatement to November 1997, when the new Guidelines were
released.

When the Program was reinstated, the 11U gave some consideration to files which had
outstanding offers. Chambers quickly acknowledged that the I1U had neither the time nor the
resources to investigate the vast majority of these files. He identified eight that should be held
up, pending further investigation. However, some of these had already been settled or were
close to settlement.

There were 181 to 192 additional files that had to be investigated and responded to by
April 18, 1997 (the exact number could not be ascertained). By mid-March, it became clear that
it would be nearly impossible for the 11U to complete its investigation in those files on time. The
11U simply did not have the requisite resources. The U proposed that certain ‘low level cases
be responded to based only on existing information. It stopped its investigation of some of these



files. The Province was only able to provide its Responses to 74 of the Demands by April 18™.
The balance could not be responded to in time.

A random examination of the files processed by the Program from its reinstatement until
November 1997 demonstrates that there was a wide disparity in information available to file
assessors. For example, in a number of files examined, there was no employee input at all. In
none were all of the named alleged abusers interviewed. In several, there was little or no 11U
input. Even where the 11U had conducted an investigation, the information provided was not
necessarily helpful in permitting assessors to evaluate the merits of the claims. Aswell,
inconsistent reporting language was used to describe the 11U’ s findings or conclusions.

When the Program was reinstated, there were also 21 claims that were dated for file
review beginning in February 1997. No interviews of past employees were commenced until
January 1997. Even then, they were initially only telephone contacts that could not be used in
filereviews. It was recognized that if the I1U found information to refute a claim, but could not
obtain a written statement, the Program office would be unable to rely on the notes of telephone
interviews in the file reviews. In my view, a validation process that is unable to present
countervailing evidence to a claim merely because of investigative time constraints has little
credibility.

In summary, time constraints and limited resources meant that, right from the outset,
assessors and investigator s struggled to meet the 120-day deadline and had to determine which
investigations should be abandoned in the interests of time and resources. The Program was
inundated with files that had to be responded to by mid-April 1997. Claimfiles already the
subject of offers before the suspension were settled without further consideration or
investigation. Some files continued to be assessed and sometimes reviewed without any
interviews of available employees having been conducted. In other cases, telephone interviews
only had been obtained, preventing their use during file reviews.

Even when employee statements later became available, the way in which they were used
within the validation process was itself unsatisfactory. File assessors and reviewers struggled
with how employee denials in writing could be used to resolve issues of credibility within the
framework of the existing validation process.

The random examination of some of the file reviews conducted during this period
demonstrates the existence of these problems. The disparity in information available to
assessors was manifested by a similar disparity in the kinds of information available during the
file review process. As more investigative work was done on files, some file reviewers wrestled
with the interplay between the MOU, the burden of proof and the assessment of credibility.
Some were of the view that they had little scope to assess the claimants’ credibility within the
existing Program, absent patent or demonstrable fraud. Put another way, claims were to be
accepted absent countervailing evidence that demonstrated that they were untrue.

This approach, which was under standabl e given the philosophy underlying the original
MOU, was deeply flawed for a number of reasons. First, the countervailing evidence — namely
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that of the alleged abusers — was often unavailable to assessors or reviewers, even in the form of
written statements. Assessors and reviewer s were taking positions as to whether abuse did or did
not occur without access to some of the most important evidence bearing on the claimant’s
veracity. Second, even where the written denials of employees were available, the file reviewers
were placed in the position of weighing the testimony of claimants against written statements to
the contrary. How could any validation process be regarded as fair and credible, given those
parameters? Third, the claimants' credibility was being measured by some reviewers against the
findings of fact made by Mr. Stratton. That is, the credibility of certain allegations made by
claimants was enhanced because they conformed to findings that Mr. Stratton had made about
what was transpiring generally. As| have earlier noted, Mr. Stratton did not contemplate that
his qualified findings would substitute for validation of individual claims or be used for this
purpose. Smilarly, at least one file reviewer relied on the survivors' book of statements not
merely to determine the appropriate category of monetary compensation, but as circumstantial
proof of the truth of the claim under consideration.

Polygraph testing was introduced into the process. Considerable time was devoted by the
Government to explore whether polygraph testing should be employed and, if so, how it should
be done, by whom, and what weight should be placed on its results. Ultimately, the reliance on
polygraph testing was incorporated into the November 1997 Guidelines. Although claimants
were not compelled at any time to submit to such testing — nor should they have been —it is
obvious to me that the [1U placed heavy reliance on the results of such testing. The fact that an
employee had passed a polygraph test was even regarded as a basis for placing the claim
against that employee on a list of fraudulent claims.

The debate over the reliability of polygraph testing has raged for some time. It is not
unique to Nova Scotia. The Government consulted Dr. Raskin, a well known proponent of
polygraph testing, as an expert to assist it in evaluating what use should be made of such testing.
There are others who take diametrically opposed positions as to the reliability of such testing.
The Supreme Court of Canada has ruled such evidence to be inadmissible in criminal
proceedings.

In the Report of the Commission on Proceedings Involving Guy Paul Morin, | examined
the use of the polygraph in the investigation that led to the wrongful conviction of Guy Paul
Morin. Polygraph tests were administered to two jailhouse informants who claimed that Morin
confessed to the crime which he ultimately was shown not to have committed. The polygraph
was also used by investigators as a “ quick and ready means of clearing suspects.” | found that
the investigators there placed undue reliance, at times, upon the polygraph. | said:

Undue reliance on polygraph results can misdirect an investigation. The polygraph is
merely another investigative tool. Accordingly, it is no substitute for a full and complete
investigation. Officers should be cautious about making decisions about the direction of
a case exclusively based upon polygraph results.

In my view, investigators were entitled to weigh the fact that a number of employees



voluntarily took and passed a polygraph test in determining whether allegations against those
employees were true. However, as| said before, polygraph results cannot substitute for a full
and complete investigation. The 11U was not provided the time or the resources to conduct a full
and complete investigation of the claims made to the Compensation Program, even assuming
that it was appropriate to allow the 11U, rather than the police, to conduct the investigation in
thefirst place. It appearsto me that the 11U came to regard the polygraph as virtually
determinative for several reasons:

1 First, the results tended to confirm the I1U investigators' own views as to the
veracity of many of the sexual abuse claims,

Second, the investigators were sometimes unable to conduct full investigations.
As a result, polygraph testing acted, to some extent, as a substitute;

Third, the 11U recognized that employees could not be heard from directly during
the file review process. The testing provided an opportunity for their voices to
gain greater prominence in the validation process,

Fourth, with respect, the 11U regarded the polygraph as more infallible than its
history might warrant.

In Chapter Xll, the use of polygraphs (as later countenanced by the Guidelines) is more
fully described. Here, | simply note the difficulty, if not the impossibility, of asking file reviewers
to weigh polygraph results obtained from individuals who were not entitled to be heard in person
at thefile review itself.

It is obvious that, as the Program continued, and the 11U heard from more and more
employees, its investigators became increasingly sceptical about abuse claims generally. Sories
about the exchange of information within correctional facilities no doubt heightened this
scepticism. There were also serious concerns over new or different allegations coming forward
after the compensation grid was published. All of this meant that claimants who were being
interviewed by the 11U were being more thoroughly scrutinized.

Counsel for the claimants raised concerns over the way in which their clients were being
interviewed by the 11U. These concerns persisted even after the RCMP and 11U signed a
statement-taking protocol in April 1997. The protocol was supposed to minimize both the need
for claimants to be interviewed more than once, and any adver se effect the [1U investigation
might have on the concurrent criminal investigation. It became obvious to me during my review
that, unfortunately, the relationship between the RCMP and the 11U, at times, did not advance
these objectives. The protocol was often not followed in practice. Indeed, the RCMP felt that
the I1U was undermining the conduct of the criminal investigation. At one point, the [1U
complained that one of the reasons why the 120-day deadline could not be met was that they had
to redo the RCMP ‘pure version’ statements. Interestingly, these statements wer e the subject of
agreement in the protocol between the RCMP and 11U.
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The concerns raised by claimants included the following:

I The I1U investigators were not respectful of the claimants. They would sometimes
arrive unannounced at the claimants homes to conduct interviews;

The [1U did not always permit support persons to attend interviews,

Claimants were being interrogated, particularly about the contents of records,
and called upon to explain the denial of abuse by the alleged abusers,

Institutional records were not released to claimants before they were questioned
by the 11U about the records' contents,

In July 1997, the 11U imposed a requirement that claimants sign blanket
authorizations to permit the 11U to obtain their medical records before they were
interviewed. This procedure did not limit the requests for medical information to
situations wher e the information might be relevant to a claim. Further, the 11U
did not consult with the Program office about the need for medical records on a
case-by-case basis before demanding them. Indeed, 11U investigators were often
unawar e of the substance of the claim before the demand for an authorization was
made;

The l1U did, at times, request re-interviews of claimants where they had not even
looked at the RCMP video statements.

The [1U, on the other hand, felt that they were respectful of and fair to the claimants.
They regarded it as their role to test the veracity of the claimant’s account. This meant that pure
version statements could properly be followed by somewhat direct or pointed questions. Mr.
Chambers noted in his correspondence with Ms. Derrick that the compensation process provided
few mechanisms to allow the Province to challenge claimants’ allegations. Accordingly, where
it was suspected that an allegation was fabricated, it was necessary to probe the alleged events
in the interview with relevant questions. Asfor the suggestion that records were withheld from
claimants, the 11U felt that disclosure would undermine their ability to obtain information,
untainted by outside influences.

In my staff’ s interviews with the 11U, the RCMP and the Murphys, it became clear that
the various parties had different views not only on how statements should be taken, but often on
how well other parties were taking statements. These differences in perception — honestly held —
reflect the difficulties inherent in conducting, sometimes concurrently, more than one
investigation into the same allegations. They also reinforce the importance of established
protocols, at the outset of any investigation, that promote cooperation, and avoid duplication of
efforts and wasting of resources. My recommendations later address these issues.



Those who were interviewed, whether claimants or employees, also had different
perceptions on how the various agencies took statements. For example, a number of claimants
found the Murphys to be sensitive to their victimization, in contrast to the [1U, who were
regarded, at times, as accusatory. Some claimants were reinforced in this view by the fact that
the I1U investigators often knew them from prior encounters with the law. Many employees, on
the other hand, regarded the I1U interviews initially as accusatory, but then as fair, even
sympathetic, as the 11U became more knowledgeable about the claims. No one regarded the
Murphys as accusatory, although the employees expressed concern about how the Stratton
investigation was generally conducted.

In my view, investigators must approach any interview in an open-minded way, free from
stereotypical notions about abuse, claimants or employees. Although my recommendations later
address this point more fully, I am of the view that the [1U may sometimes have allowed their
preconceived notions about individual claimants or claims to unduly affect the way in which
their interviews were conducted. Their perceptions may well have been correct about the merits
of individual cases but, nonetheless, | must emphasize that interviews of claimants and
employees should have been conducted in a completely open-minded way, without any
preconceptions. This was not always done. In fairness, thisreflected, in part, the [1U’s
under standing — which was correct — that the assessment and review process provided little or no
opportunity to challenge the veracity of claimants. As such, the 11U may have felt that it was
important to be pointed in their questioning of claimants.

Claimants were entitled, subject to limited exceptions, to have support persons present
for interviews. At the investigative stage, they were also entitled not to be cross-examined.
There are investigative techniques that permit investigators to explore perceived problems
without resorting to cross-examination.

A process that permitted the wholesale review of claimants’ medical and other private
records without regard to relevance violated the dignity and legitimate privacy interests of
claimants and, of significance, is not even a requirement for parties to adversarial litigation.
Finally, if the RCMP had conducted a video interview of a claimant, fairness required that, in
the least, the I1U review that video before compelling that claimant to be re-interviewed. Even if
additional questions were required, review of such a video should obviate the need to have the
claimant re-describe each and every allegation, unless the object of the exercise is only to trap
the claimant in inconsistencies. The latter approach isincompatible with a process that is
intended to meet the needs and interests of true victims of abuse.

As is obvious from my comments throughout this Report, | am of the view that the
Compensation Program was unfair to employees by failing to provide for a credible validation
process that appropriately recognized the importance of hearing from them. But having said
that, | also recognize that this process might have become unfair to true victims of abuse as well.
As the I1U became increasingly sceptical about the majority of abuse claims, and recognized
that there was not a forum for the employees accounts to be fully considered within the
Program, their interplay with claimants became more accusatorial, until the process became
quite unfriendly not only for those whose claims were false, but also for true victims of abuse.
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The effect on true victims was, no doubt, compounded by the fact that the Program was
originally designed very differently. As| have said elsewhere, claimants could justifiably regard
the changes in the Program as a betrayal of the spirit and express terms of the original MOU,
negotiated in good faith with the Gover nment.

| also note in this regard that the I1U began to assemble a list of persons who they felt
had made fraudulent claims. Whether or not their assessment was correct, the reasons why a file
would be placed on the list do not always instill confidence. Inclusion on the list based on the
fact that the employee had passed a polygraph test may again show undue reliance on the
polygraph results. Inclusion on the list based on the fact that the claimant made a high Demand,
was offered less, and then settled, may show a fundamental misunderstanding of the motivation
to settle, and the high emotional costs of revisiting abuse, for true victims.

General dissatisfaction with the process — on the part of claimants and employees —
prompted calls for a public inquiry. It was suggested in the briefing note Barss provided to the
Premier’s office that it was likely that a public inquiry would only confirm Mr. Stratton’s
findings or, alternatively, that the 11U could provide a comprehensive report that would quell the
calls for such aninquiry. In my respectful view, whatever the merits of a public inquiry, which |
later address in my recommendations, it could not reasonably be discarded because it was likely
to confirm Mr. Stratton’s findings — itself, a highly debatable proposition — or because the 11U
could produce a substitute report. The very strength of a public inquiry rests on the fact that its
findings are based on sworn evidence, with rights afforded to affected parties to cross-examine,
tender evidence and make submissions, and upon the independence and impartiality of the
presiding Commissioner, often a judge or former judge.

The Guidelines were introduced in November 1997. A number of its provisions did
represent an improvement over what previously existed. It was fitting to articulate the burden of
proof both for the Province and for file reviewers, and to make it the balance of probabilities. It
was appropriate to reflect that where one groundless, implausible or deceitful allegation was
made, the Province would draw an adverse inference in considering other allegations. Without
purporting to speak to the precise amount of time that the Province should have been given to
respond to claims, it was reasonable to further extend the time within which to respond and to
reflect that complex cases or delays in obtaining material might justify even a longer response
time. It was also entirely appropriate to amend the confidentiality provisions of the MOU so as
not to permit disclosure to other survivors. Finally, the substitution of the term" claimant” for
“survivor” was understandable, although, like many other issues, it should have been foreseen
at the outset.

Some of the Guidelines’ provisions were less desirable. Although the Guidelines provide
some protection against indiscriminate access to medical and other private records, a provision
that permits access to such records “ where they are needed to evaluate the Demand” provides
insufficient protection to affected individuals.



| accept that there was a place for polygraph testing within the investigative process. |
do not agree with the use of polygraph results, subject to exceptional circumstances, during the
file review process itself, particularly given the fact that the subjects of the polygraph testing
were not themselves witnesses. 1t was appropriate that claimants not be forced to take such tests.

The most significant change in the Guidelines limited file reviews to written submissions
only. In my view, such an approach precluded the reviewers from properly assessing credibility,
failed to recognize the desirability of permitting true victims of abuse to be heard, and ultimately
undermined the credibility of the validation processitself. In stating that written reviews
precluded the reviewers from properly assessing credibility, | refer not only to the opportunity to
observe the witnesses (the importance of which can be overestimated), but the ability of the
reviewer to question the claimant or clarify what it is that the claimant has to say.

| comment further on the Guidelines once | have described, in Chapter Xl1, how the
Program operated after they came into effect.



X1l

Completion of the Program

1. INTRODUCTION

The changes brought about by the Guidelines were described in the previous chapter.
Perhaps the most important dealt with the validation process. First, the Guidelines required that
both the Province and the file reviewer, as a condition for making an offer or award, be satisfied
on a balance of probabilities that the claimant experienced the sexual and/or physical abuse
described in his or her statement. Second, in deciding the validity of the alegations, the
Guidelines stipulate that both the Province and the file reviewer shall consider in evidence:

1 The claimant’ s statement or statements,
I The claimant’ s ingtitutional records;
I Employment records of employees or former employees against whom the

clamant has made an allegation or alegations;

I Polygraph test results (where available);

I The claimant’s medical records;

1 Any other relevant information.

The Guidelines tried to fix the problems that, in the Government’ s view, had beleaguered
the Compensation Program. This chapter will focus on the operation of the Program after the
promulgation of the Guidelines.

2. STATUS OF THE PROGRAM AFTER THE GUIDELINES

As of November 6, 1997 (the date on which the Guidelines came into force), the

Compensation Program office had eight full-time file assessors, one part-time file assessor, 11

support staff and the Program Director. The 11U Claims Validation Unit had 10 investigators and
seven support staff. In addition, the [1U had five investigators whose task it was to examine



allegations against current employees and to review completed claim files to determine if there
were sufficient indications of fraud to justify referral to the RCMP or to the civil litigation section
of the Department of Justice.

No statistical report prepared by the Program office is available regarding the status of the
Program as of November 6, 1997. However, areport dated December 5, 1997, indicates that at
that point there were 1,451 notices of claim. Nine hundred and fifty-seven claimants had actually
submitted a Demand, leaving 494 that could be added to the Program office’s case load (1,451
less 957). Responses had been made to 700 Demands. Assessors had accepted 26 as submitted,
and outright denied 61.> The total number of claims completed was 613.

My staff obtained afina statistical report on the Program. The total number of Demands
handled was 1,246. The Province accepted 35 Demands as presented, and totally denied 166.
Eight hundred and fifty-four were settled by negotiations. Four hundred and forty-five entered
into the file review process. Eighty-eight of those were settled by negotiation prior to completion
of the process, and 356 were completed by decisions from file reviewers. One caseis still
pending.

By comparing the statistics from the end of the Program to those available at the
approximate time of the introduction of the Guidelines, it can be seen that approximately one-half
(613) of the total claims processed by the Program were concluded prior to the introduction of
the Guidelines. However, of the 356 claims completed by afile review decision (and not
negotiation), 260 were handled pursuant to the Guidelines.?

Of the 90 randomly selected files that were reviewed by my staff, 41 were completed in
thisthird, or last, phase of the Program. Before discussing the results of the audit of thesefiles, it
is useful to discuss two of the major changes to the validation process, namely, the use of
polygraph test results and the abolition of “in-person” file reviews, as both of these changes had a
significant impact on the file review process.

3. POLYGRAPH EVIDENCE

The 11U documented that by October 31, 1997, 35 current and former employees had
voluntarily submitted to polygraph tests. Thirty-three passed and two failed. Ultimately, atotal
of 65 current or former employees underwent polygraph testing in response to allegations of
sexua abuse, two of whom also took the examination in relation to allegations of physical abuse.
Of the 65, 59 were considered truthful, three were considered deceitful, and in three cases the
tests were inconclusive.

10f the 61, three had been settled after theinitial denial, 17 had been completed by file review decision, and
41 were till in thefile review process.

2Thirty-three of thetotal file reviews were heard and concluded prior to the reinstatement of the Program on
December 6, 1996 (phase one), and 63 between December 1996, and November 1997 (phase two).
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Section 6.5 of the Guidelines provides that where a polygraph examination is conducted
on an employee with respect to the truthfulness of some or al of the allegations made by a
claimant, the claimant must be notified of the existence of the test and given an opportunity to
also undergo a polygraph examination. Sixteen complainants expressed an interest in doing so,
but in the end only two did. Both were found to be deceitful.

A Polygraph Argument and Book of Authorities was prepared by afile assessor and used
as atemplate for assessors submissions to file reviewers in cases where polygraph evidence was
available. Thisdocument set out the leading authorities in Canada regarding the admissibility of
this type of evidence and the weight that may or may not be accorded to the results of such
testing.

The Polygraph Argument acknowledged that the Supreme Court of Canada had
determined in R. v. Beland and Phillips® that the results of a polygraph examination are not
admissiblein a criminal proceeding. Nevertheless, the document referred to case law which
supported the admissibility of the results of such examinations in family and civil litigation and in
labour arbitrations. It argued as follows:

The Beland case did not disallow the use of polygraph evidence on the issue of technica
reliability, but with respect to the rules of evidence, especially the rule against oath helping
and the proper use of expert evidence.

That, it is submitted, is a reasonable restriction in the setting of a full trial. In that
instance, the trier of fact has at her disposal the testimony of al relevant witnesses.
Determination of credibility is one of the elements s/he must determine. It is reasonable
not to substitute the expert opinion of the polygrapher for that which the trier of fact can
form from the testimony before her.

However, the Beland facts are not what is found in the file review in this process. The
only witness who was available to testify is the claimant. The employee against whom the
clamant allegesis not present or available for examination. Thereis, therefore, a place
for the polygrapher’ s opinion in this process.

(Emphasisin the
original.)

Counsdl for the claimants objected to the inclusion of polygraphsin the Guidelines. For
example, in aletter to Michael Dempster (the Program Director) dated November 7, 1997, Anne
Derrick disputed that the polygraph would be a useful tool in the process. She and John
McKiggan, who represented approximately 46% of all claimants, advised me that, as a matter of
policy, they counselled all their clients not to submit to a polygraph examinations. Assurances had
been given by the Minister of Justice in atelevision interview on November 7,1997, that no

3[1987] 2 S.C.R. 398; 36 C.C.C. (3d) 48L1.



adverse inference would be drawn against an employee or a clamant should he or she decline the
opportunity to undergo such an examination.*

In one of Ms. Derrick’ s submissions to afile reviewer, she expanded on the reasons
underlying her standard advice to all clients:

1 The questionable vaidity of polygraph results;

2. Therisk of a polygraph examination producing a “false positive” (an indication of
deception in a subject who istelling the truth);

3. The fact, based on a genera telephone conversation with Sgt. Mark Hartlen, that
any polygraph administered to claimants will not examine the question of whether
they were sexually abused but instead will deal with whether they have made a
faseclam;

4, My fundamenta objection in principle to any of my clients being treated as
suspects in a process they were originally promised would be “principled,
respectful and timely”, would “affirm the essential worth and dignity of all the
Survivors, who wer e residents of the Institutions’ and would “assist the
Survivors, in a tangible way, with the healing process’ etc. (Preamble to the
Memorandum of Understanding).

(Emphasisin the
original.)

Counsdl for the various claimants produced a great deal of material that attacked the
reliability of polygraph examinations. Based on these materials, it was their position that afile
reviewer ought not to give any weight to polygraph test results.

Our review of a number of file review decisions establishes that there was a wide range of
responses by file reviewers to polygraph evidence. Some gave no weight to it at al, while others
placed reliance on the test results where the allegation of the claimant had been specifically put to
the alleged abuser.

Onefile reviewer said this about polygraph evidence:

The foregoing now leads me to a brief discussion of polygraph evidence. As per Section

9.4(b) and 9.5 of the Guidelines, | am duty bound to admit into the evidence the opinion of
the polygrapher, Sgt. Mark Hartlen of the Halifax Regional Police Service, asit relates to
the evidence of [employee]. The polygrapher found no deceit indicated. It isimportant to

“This position was confirmed by Mr. Dempster and adhered to by the file assessors throughout the operation
of the Program.
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emphasize at the outset that | am not in favour of this method of adducing evidence. | say
this mainly because of the great dangers that can arise through its use and | base my
opinion on the materias the Province provided, entitled Polygraph Argument and Book of
Authorities.

Dr. Raskin sums up in the last paragraph of his letter by stating:

Finally, I would like to add a comment and a procedural suggestion. The
fact that nineteen of twenty accused have passed their polygraph
examinations by producing non-deceptive results raises a very strong
suspicion that many of the cases involve false allegations. (He no doubt is
referring to the counsellors at the Shelburne Y outh Centre and other youth
facilitiesin Nova Scotia). If asmany asten percent of non-deceptive results
arefalse negative errors, the probability that nineteen of twenty such results
are erroneous is vanishingly small. It is essentially zero. | suggest as a
procedural requirement that in cases where the accused has obtained a non-
deceptive result on a properly administered and interpreted polygraph
examination, the accuser should be expected to undergo a similar
examination by a qualified examiner. If the accused has passed and the
accuser fails, this should be strong enough evidence to close the matter.

| strongly disagree with the above noted quote from Dr. Raskin'sletter. Firstly making such
ablatant statement as he has could possibly tarnishthe minds of individual sat the Department
of Justice who are administering this Program in that they could prematurely form an opinion
that if a counsellor tested non-deceptive, the Claimant could not be truthful in his or her
allegations.

Secondly, the Claimant should be under no forced obligation to submit to a polygraph
examination if he/she do not wish to submit to such an examination. Moreover, no inference
on the part of assessors a the Department of Justice should be made concerning the
Claimant’ s refusal to submit to such an examination.

From areading of the above and indeed the complete polygraph materials provided by the
Province, it isabundantly clear that the use of polygraph evidenceisfar from an exact science
and is fraught with many dangers. As aresult, | treated the results of Mr. [employee's]
polygraph examination as “ another piece of evidence” and afforded it no more weight than it
deserved.

A recent file review decision, released on October 9, 2001, reached a similar conclusion. The
claimant had made allegations against six former and current employees. Two of those employees were
deceased. However, the remaining four had undergone polygraph examinations, some addressing
allegations in a genera way, others more specifically. Thefile reviewer cited the opposing arguments by



the file assessors and counsel for the claimant regarding the weight to be given to polygraph results.
Although the file reviewer treated the results as “ another piece of evidence,” he assigned no weight to any
of the results of the four employees, and concluded, on a balance of probabilities, that the claim was made
out under Category 2 (severe sexual and medium physical abuse). He awarded compensation of $90,000,
plus a counselling allotment of $5,000.

Another file reviewer felt differently about polygraph evidence:

Obvioudly, the fact that alie detector test has shown [employee A] to be truthful in
denying the sexual alegationsis very important evidence in how | assess the involvement
of [employee A] and this young man. | should point out that much isbeing made in a
number of the submissions about the burdens of proof and the thresholds to be met by the
adjudicator and yet, | would only repeat as | havein earlier decisonsthat | don’t believe
the processisthat difficult. The Program asit now stands had been redesigned, and the
threshold is on the balance of probabilities; unfortunately we do not have a chance to meet
or cross-examine the complainant or aleged perpetrators, and in many cases we do not
hear from the alleged perpetrators. This leaves the adjudicator in the ... position of having
to draw conclusions of some significant importance without ever meeting the parties
involved.

Polygraph evidence is very important. In fact, | have received very extensive
representations on other file reviews as to the accuracy of the polygraph evidence, and
have found it to be very powerful in assessing one person’s credibility against another’s.
Furthermore, the use of this evidence is clearly set out as an accepted part of the process.

It is abundantly clear that the vast mgjority of the abuse related by the Claimant is alleged
to have occurred at the hands of a[employee B]. Unless| am in error, or thereis some
further confusion, | don't believe anyone has heard from [employee B] to deny any of these
alegations. The ongoing repeated assaults clearly centre on [employee B] and not on
[employee A], with the allegations as to [employee A] being a few isolated physical
assaults and one incident of masturbation.

The Program calls for conclusions based upon the balance of probabilities and, regarding
[employee B] | have the Claimant’ s statement and nothing to counter it from [employee B]
or from any other witnesses. | refuse to conclude that because there is a discrepancy
between what the Claimant is saying and what [employee A] is saying, which is supported
by the lie detector resultsin the Crown’s favour, that this must be conclusive asto al of
the allegations. If in fact [employee B] has passed the lie detector test, | would expect my
decision to be quite different in this matter, but apparently that evidence is not here. |
haven't heard from [employee B] or in fact had an opportunity to even interview him or the
Claimant.

It was not uncommon for a claimant to make claims of abuse against a number of different
employees, some of whom may have been polygraphed on sexua allegations, but not on physical ones.
Furthermore, not all of the employees were available to be polygraphed or even interviewed.

In one claim that went to file review, the claimant, P.F., alleged minor sexual abuse against an
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unnamed carpenter. He aso claimed to have been subject to chronic beatings causing serious personal
trauma at the hands of a particular employee. That employee underwent and passed a polygraph
examination in relation to allegations by other claimants alleging sexual abuse. However, because of the
opinion as to the inadequacies of polygraph examination for allegations of physical abuse, the employee
was not given a polygraph examination on P.F.’s allegation. Further, it does not appear that the employee
was interviewed in relation to the alegation. The file reviewer commented:

[P.F.] claims that he was subjected to chronic beatings and suffered serious personal
trauma. He describes one particularly serious beating at the hands of Mr. [employee], an
individua who by now was well-known to file reviewers as being notorious for inflicting
beatings, particularly on smaller boys at this institution.

The Department of Justice, in its Response, does not take issue with the facts as aleged by
[P.F.]. I shall take a moment to review the Department of Justice’ s position. The
Department of Justice basically states that the issue here is characterization of the offence
complained of and the determination and the severity of those events, and with that, | do

agree.

The Department of Justice agrees with the suggestion that the assaults were medium
physical abuse. Mr. Ford suggests the fact that [P.F.] received no hospital treatment
makes it unredistic to conclude that he broke his nose and hisribs. He aso suggests that
it isinconceivable that [P.F.] would have continued in his day-to-day activities at the
school with broken ribs. | disagree with both of these comments because of what we now
know about this institution and what we now know about the abuse children did suffer
there. | am certain that many people attended classes and went about their day-to-day
activities with broken bones and broken ribs and to complain in most cases was futile in
any event.

The file reviewer awarded $20,000 compensation.

4, IN-PERSON FILE REVIEWS

The second magjor change to the file review process brought about by the Guidelines was the
abolition of the right of the claimant to appear personally. Counsel for the claimants strongly objected to
this change. For example, in aletter to Michael Dempster dated November 7, 1997, Anne Derrick said the
following:

I am compelled to say that | am at aloss to understand the policy rationale for removing
the entitlement of survivorsto participate directly in File Reviews. Thiswas an aspect of
the process that not only enabled survivors to have an actua hearing if they wanted it, with



counsdl, it also provided File Reviewers with a direct opportunity to assess credibility. |
regard the disentitlement of survivorsto an ora hearing as acynical departure from the
origina principles aong which the compensation process was established.

My staff could not find policy documents that set out the factors considered by the Government in
abolishing in-person file reviews.> However, comments on the abolition were made by file assessorsin the
course of making submissions to file reviewers. In one such submission, dated April 19, 1999, thefile
assessor explained as follows:

In light of the fact that the accused counsellors were not able to attend these hearings while
the accusers were able to attend, this revision is seen as ensuring that a greater degree of
due processis being exercised within the Compensation Program.

Furthermore, afile assessor wrote to Dempster on October 14, 1998, remarking on the criticisms
that file reviewers were offering on the changes made by the Government to the Program:

The criticism | find particularly offensive relates to the elimination of the claimant’s
personal appearance before the file reviewers. The reasoning behind this particular change
was logical, financially responsive, and from my understanding, based to some extent on a
sense of fair play. One factor was that the financial and practical logisticsin arranging file
reviews was prohibitive, the money could be better spent on counselling and compensating
victims. What | consider to be a stronger and more appropriate consideration is the
unfairness and ethical considerations in alowing the claimants to appear beforefile
reviewers without giving the same opportunity to the accused employees, which would be
possible in acriminal or civil action. The only reason that the claimant lawyers have put
forward to support the personal appearances of their clientsis the file reviewer’sright to
judge the claimant’s credibility on their own. Thisisnot redly correct. Credibility of a
claimant from a personal appearance can be made from a viewing of the video taped
interviews. What isreally missing is the opportunity for the claimant to make a personal
emotional appedal to thefile reviewer. The courts have consistently stated that emotions

5The assessors discussed the option of adopting an adjudicative model for file reviews. This option would
have the hearing conducted before a panel of three persons (presumably with witnesses). The assessors identified a
number of issues that would need to be addressed if employees were to be permitted to have arole in the file review
process. These issues were articulated as follows:

Where there is an offer and appeal can the employee be heard and deny the allegation?
If so, where does that put the offer?

Would the lawyer/assessor have the opportunity of interviewing the employee in advance of the
appeal ?

Who represents the employee, the Province or his or her own counsel ?

If employee participation is allowed, it will be necessary to ensure that no adverse inference will be
drawn against those who choose not to participate.
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are not be considered in decision making! There is no reason why afile reviewer should be
any different!®

(Emphasisin the
original.)

A number of file reviewers reflected on the difficulty created by requiring them to make
assessments of credibility without hearing in person from the claimant or from the alleged abusers. One
file reviewer stated:

| am at avery substantial disadvantage in coming to conclusions in such matters because |
have only the opportunity to read the transcripts and not to see these witnesses in person.
In such circumstances, the substantial risk that comes with not being able to observe
demeanour is aways present, alack of which can feed into a conclusion that may be
inappropriate, but | can only work with the materials | have been given.

A guestionnaire was circulated to all file reviewers by my staff. Twelve of the 19 active file
reviewers responded. Only one felt that the changes ingtituted by the Guidelines did not materially affect
the file review process. Theremaining 11 all thought the changes made the evaluation of credibility more
difficult and detracted from the process. As one commented:

[rlemoval of the interview was aretrograde step. It was helpful when credibility was an
issue, asit frequently was. | have endured the tedium of watching 3-4 hours of videotaped
interviews in which the only relevant parts might last 5 or 10 minutes and the right
guestions may never have been asked.

5. AUDIT OF RANDOMLY SELECTED CLAIM FILES

As noted earlier, of the 90 files reviewed by my staff, 41 were completed in thisthird and last
phase of the Compensation Program. The purpose of our review was to determine the way in which claims
were processed, some of the difficulties which were encountered, the reasons for those difficulties and, in
general, to achieve a better understanding of how the Program actually operated.

As provided by the Guidelines, claimants were required to submit a Demand — a two-part
document comprised of aletter setting out the amount requested and the category under which the claim
should be considered, with reasons therefor, as well as a statement taken by Facts-Probe Inc. (the
Murphys), a police agency, or the [1U.

5Mr. Dempster responded by e-mail that they had done an in-depth review prior to changing the process that
included these issues.



In the first two phases, most statements were taken by the Murphys. In this phase of the Program,
however, most statements were taken by the [1U or the RCMP.

The mgjority of the 41 files examined contained multiple statements (sometimes taken by the same
agency). Thetotal number of statements contained in these fileswas 82. Only 13 of thefilesrelied on a
single statement from the claimant. 1n10of these, it was a statement given to the 11U, two had statements
made to the RCMP, and only one claim was based on a Murphy statement.

In the 41 files, alegations were made against 73 former and current employees, as well as seven
unnamed or unknown employees. In only 15 files were the alleged abusers either interviewed or
polygraphed. In six of the 41 files, other witnesses — former residents or former or current employees —
were interviewed (sometimes by phone). In 26 files there was no employee input. Eight of the named
employees were deceased at the time that the claims were processed.’

Polygraph results were used in eight of the 41 files. All employees passed the test. In onefile the
claimant had also been polygraphed, but failed the test.

Five of the 41 claimants asked for compensation in the range of $5,000 or less, 11 sought from
$15,000 to $30,000, 17 asked for $40,000 up to $70,000, and eight demanded $90,000 to $120,000. The
Responses made by the Compensation Program office were as follows: four claims were denied, in 27
cases an offer was made of $5,000 or less, in two cases the offer was between $6,000 and $15,000, in six it
was from $16,000 to $25,000, and in two the offers were for $45,000.

Thirty-seven of the 41 files contained reports prepared by the [1U. In the remaining four files, the
assessors were provided with ingtitutional records only. In offering their conclusions to the assessors, the
11U used the following language:

Alleged incident cannot be substantiated, due to the fact that the complainant is
unable to provide names of witnesses or times to corroborate his story;

It cannot be determined if the version of events given in the complainant’s
alegations are [sic] truthful;

There is no evidence to support or refute the victim’ s statements;

There are no records to support or deny the broken wrists;

Because of the contradictory information plus [an employee's] polygraph results,
the allegations should be considered suspect;

In two out of the 26 files where there was no employee input, allegations were made against three named
employees. In both files, two out of the three named employees were known to be deceased.
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The injury was not a result of intentional physical abuse by [a counsellor];

In the opinion of thiswriter the allegation lacks credibility in both substance and
presentation;

If the allegations are to be believed, the use of force and punishment exerted by [a
counsellor] was excessive and not supported by institutional policy;

We must give some weight to what would have been considered reasonable
punishment in 1962. The type and style of discipline has changed over athirty-six
year period. There is no documentation to support or deny this allegation;

When the balance of probabilities are [sic] weighed it can be concluded that the
incident with [a counsellor] may have occurred and probably was discipline.
There are no witnesses to this alegation.

Of the 41 files, 14 were completed by file review. The awards given ranged from $3,000 to
$41,000. In two cases, the file assessor’s complete denial was upheld at file review. The following
samples of file review decisions show some of the problems that remained in the compensation process. As
it turns out, a number of them dealt with polygraph evidence.

E.B. submitted a Demand alleging sexual and physical abuse by one employee and physical abuse
by three others. It was a Category 6 claim (medium physical and medium sexua abuse), and the amount
sought was $55,000. The claimant had undergone a polygraph examination, and failed. The employee
against whom sexua abuse was alleged had also taken a polygraph test, and passed. The employee was
supposed to have been working nights at the time of the alleged abuse, yet the file assessor pointed out that
the employee did not work nights. The assessor also argued that there were significant inconsistenciesin
the multiple statements made by the claimant, making it difficult to determine which, if any, of the
allegations might be true.

The file assessor questioned the claimant’s credibility, but nonetheless found a “thin line of
consistency” with respect to two of the allegations and made an offer of $2,000. The file reviewer
concluded that the claimant’ s description of the incident of sexual abuse did not have the ring of truth to it.
He stated:

| am prepared to give some weight to the results of the polygraph examination which
determined that there was no deceit indicated by [employee], but that there was deceit
indicated by [E.B.]. | have taken great care not to place undue weight on those polygraph
examination results, but rather to treat them as one of the severa elements to examinein
assess ng whether [E.B.] has persuaded me on the balance of probabilities that the sexual
abuse which he describes did take place. Having taken all of those factors into account, |
have concluded that [E.B.] has not met that standard. | am not persuaded that it is more
likely than not that the sexual abuse described by [E.B.] did indeed take place.



The reviewer accepted the Province' s position that, at a minimum, some incidents of physical abuse did
take place, and concluded that the claimant should be compensated in the amount of $2,500, plus the
applicable counsdlling allotment.

J.G. claimed he was physically abused by a number of counsellors when he was aresident at the
Nova Scotia Y outh Training Centre. He also claimed that he was the victim of sexual abuse, including
rape. A Demand was made for compensation in Category 6 (medium sexua and medium physica abuse)
in the amount of $60,000. The accused employee had been given a polygraph examination with respect to
the allegations of sexua abuse and had passed. J.G. declined the offer to undergo a polygraph
examination.

The assessor, in his Response, pointed out the inconsistenciesin J.G.’ s statements and relied on the
employee' s polygraph test that dealt directly with the claimant’s alegations of sexual abuse. However, he
accepted that J.G. suffered medium physical abuse and offered a settlement of $10,000 plus a counselling
alotment. Thereisno indication in the file as to why this concession was made.

Thefile reviewer noted that the Province had acknowledged that medium physical abuse had
occurred, so the remaining issue was whether or not, on a balance of probabilities, the claimant was
sexually abused as described in his statement. She concluded:

| find that on a balance of probabilities [J.G.] was sexually abused by an employee of the
institution while he was aresident of the institution. There were three incidents of sexual

abuse:

1. anal penetration on one occasion,

2. attempt by the perpetrator to have ana sex with the claimant, which attempt was
unsuccessful;

3. attempt by the perpetrator to have the Claimant perform oral sex on him, which

attempt was unsuccessful. In the course of that attempt the perpetrator touched
the side of the claimant’ s face with his erect penis.

I cannot find, on a balance of probabilities, that the perpetrator was the person named by
the Claimant: [employe€]. It ispossible that the claimant misnamed his abuser.

The reviewer concluded that an award should be made “pursuant to Category 10 [sic]® (medium physical
and medium sexual abuse) in the amount of $50,000,” together with the counselling allotment.

8Category 10 ismedium physical or medium physical and sexual interference. It appearsthat thefilereviewer
meant Category 6, which is medium physical and medium sexual abuse.
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D.M., aformer resident of Shelburne, submitted a claim for $47,000 based on allegations of sexual
abuse and physical abuse under Category 7 (minor sexual and medium physical abuse). The Response by
the file assessor was that the physical abuse alegation should be categorized as minor and that the sexual
abuse alegation was not specific enough to justify any offer. An offer for $2,500 plus a counselling
allotment was made for the physical abuse. In the file review decision of March 2, 1998, the file reviewer
commented as follows:

Notwithstanding some significant changes which appear to be directed at resolving
difficulties of ng the credibility of claims (which difficulties | and others have
referred to in earlier award decisions), the new Guidelines are not much better in that
regard.

The Province has set forth a basis for compensating people who make claims. It has done
very little to address the question of ng the credibility of those claims. One of the
key factorsin the old MOU was the right of the claimant to appear before the File
Reviewer so there could be at least an assessment of the demeanour and way of giving
evidence that might be helpful to the File Reviewer. That isnow gone. We arerelying
entirely on written statements and records and videotape statements. Thereis areference
now to polygraph results but that is not a factor in this present claim.

I can only come to the conclusion that, however unsatisfactory it may be for the Province,
the File Reviewers are in the position where they must prima facie assume the allegations
of the claimants to be accurate and accept them unless there is some very clear and
compelling evidence or argument to the contrary.

| point out again that the Province has, by its own formulation of the Guidelines, made it
extremely difficult for it to contest the credibility or validity of the claims. | am
constrained to follow the Program as set up by the Province and, based on that process,
after reviewing al of the evidence that | have before me, | am satisfied on the balance of
probabilities that he experienced the behaviour and abuse complained of.

The objections made by the Province, in the absence of anything written or taped to
challenge these allegations in a serious way, are at best speculative.

The file reviewer concluded that D.M. suffered abuse within Category 7 and awarded $41,000 in
compensation plus the appropriate counsalling alotment. Thereisno indication in thefileif the alleged
abuser was ever contacted. There was no I1U report, only institutional records.

H.M., aformer resdent of Shelburne, filed a Demand claiming physical abuse by two employees
and sexua and physical abuse by athird. He provided two sworn statements, one to the RCMP, the other
to 11U. Heindicated that he was abused every day, that one employee had hit him 50,000 times, and that
another employee had struck him on the side of the head causing loss of hearing. The aleged sexua abuse



consisted of fondling by an employee who had since died. H.M. aso said he had witnessed another resident
hang himself, and provided details regarding his interaction with this resident and of his persona
knowledge of the suicide.

The file assessor pointed out that H.M. had been released from Shelburne almost two years before
the suicide occurred.® The assessor also underlined a number of inconsistenciesin H.M.’ s statements.
Nonetheless, he conceded that H.M. had suffered some physica abuse and made an offer of $5,000. There
is no explanation in the file or in the file review submissions for this position.

Counsdl for the claimant submitted to the file reviewer that it is not enough for the Province to
merely suggest that a claim is not believable. Convincing evidence must be brought forward to contradict
the claimant’s sworn statement. It appears from the submissions that the employees named in the Demand
were not specifically interviewed with respect to this claim. H.M.’s counsel wrote:

Abuse of children is a secretive crime. By its very nature, there are seldom witnesses to
the offence and the survivor usually has no evidence, other than their statement, to prove
the allegations. It isthe survivor’sword against the abuser’ sword. However, in this case
the province has not even provided statements from the alleged abusers refuting the
allegations against them. Mr. Osborne has confirmed on behalf of the province that,
although statements have been taken from [employee A] and [employee B] no reference
was made to the alegations of [H.M.]. [Employee C] is not capable of providing the
statement because he is deceased.

In response, the file assessor noted that while there had been atacit acceptance under the MOU
that a claimant’ s statements were presumed to be true unless shown to be otherwise, this was no longer the
case: al clams must be proven by the claimant to have occurred on a balance of probabilities, and there
was no onus on the Province to bring forward “ convincing evidence’ to contradict the claimant’s sworn
statement. The assessor questioned H.M.’s credibility and submitted the only reasonable conclusion which
could be drawn was that he had exaggerated his claim and lied in order to dramatize his alegations. He
asserted that the Province' s offer was fair and reasonable.

Thefile reviewer rendered his decision on June 11,1999:

After carefully reviewing the Guidelines, video of 11U interview, detailed transcript of 11U
interview, summary of 11U interview, video of RCMP interview, summary of RCMP
interview, ingtitutional records from the Department of Justice and finally, written
submissions form Fergus Ford and John McKiggan, | conclude on a balance of
probabilities the Claimant’ s demand for compensation falls under Category 10 (Medium
Physical Abuse) and accordingly, | award to the Claimant the sum of $25,000.00.
Moreover, | find the aggravating factor of withholding treatment contributes to his claim
being a $25,000.00 award which is at the upper end of Category 10.

“Theincident is well known as there was a Magisterial inquiry into the fatality.
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After carefully perusing al of the evidence, | found the Claimant to be most credible.
Indeed, but for the embellishment of being struck 50,000 times, | found, generdly, the
remaining evidence to be absent of exaggeration. Moreover, the Claimant indicated
[employee D (commonly known by the residents as [nickname]) was “a good fellow” and
[employee E] “was an okay guy”. The foregoing added to my assessment of the
Claimant’s credibility.

(Emphasisin the
original.)

R.P., aformer resident of Shelburne, claimed compensation of $90,000 under Category 2 (severe
sexua and medium physical abuse). He stated that he was hit on the head with knuckles by a counsellor
while standing in line, grabbed by night staff in a painful manner and told not to run away, and shoved by
another counsellor. The most serious allegations were of sexual abuse by an unidentified counsellor on
three to five occasions, including anal intercourse. In thefile review decision dated February 8, 1999, the
reviewer noted:

In the Province' s Response dated September 11, 1998, it accepted [R.P.’ 5] alegations of
physical abuse, but categorized the abuse as minor. However, it concluded that [R.P.] had
failed to prove the allegations of sexua abuse on the balance of probabilities and rejected
that portion of hisclaim. In the result, it offered [R.P.] a settlement of $3,000 for a
category 12 claim of minor physical abuse.

Thereis no indication in the file why the file assessor accepted the allegations of physical abuse. At least
two of the employees referred to by R.P. were deceased. The other was not contacted.

The assessor submitted that the claimant’ s apparent inability to recall any details about the sexual
abuse or identify the perpetrator who sexually abused him put his credibility serioudy in doubt, and that
these allegations should therefore be dismissed as unproven. However, counsel for R.P. argued that since
there was no opportunity for cross-examination in the file review process, the reviewers were deprived of
the opportunity to make a first hand assessment of credibility. In such circumstances, counsel submitted,
the onus should be placed on the Province to come forward with evidence to refute aclam. Sincethefile
assessor had not produced any evidence to counter the claimant’ s allegation, then it should be taken as
proven.

Thefile reviewer found as follows:

The Province' s reluctance to accept the allegations of sexual abuse in this case is readily
understandable. [R.P.] has provided only scant details of the abuse and cannot identify the
alleged perpetrator. However, on the basis of the videotapes, which | have reviewed very
carefully, | am satisfied, on the balance of probabilities, that [R.P.] was sexually abused
by a member of the staff at Shelburne. | do not believe anyone who watches the tapes
would have any real misgivings about [R.P.’s] sincerity or the fact that he generally has



problems attempting to recall what happened to him while he was at Shelburne. Contrary
to the Province' s view, | find that [R.P.’s] genera recollection of histime at Shelburne
was sketchy and somewhat impressionistic. Thisis not surprising, in my view, having
regard to the passage of time. Recognizing the obvious shortcomingsin [R.P.’ g
statements, oneis sill left with the sense of conviction that [R.P.] istelling the truth, as
best he can, and that he was in fact sexually abused.

Thefile reviewer concluded that the description of the sexual abuse was so imprecise that he had to find
that it was minor, bringing the claim into alower category. Compensation was fixed at $25,000, with a
counselling alotment of $5,000.

R.T., aformer resident of Shelburne, claimed $25,000 for medium physical abuse. He aleged that
abus driver, whose name he believed to be employee X, had grabbed him by the throat and thrown him
down at the bus stop. Another employee, Y, hit him with the back of his hand. He aso claimed other
incidents of inappropriate punishment and discipline.

The Response by the file assessor was that the records did not indicate there ever was an employee
named X. Our review of the file revea s that the I1U contacted Y, who, in a telephone conversation, stated
that he could not remember R.T., nor any such incident, and denied ever having struck any resident in such
amanner. Thereis no indication that aformal statement was ever taken from Y. No reference was made
by the file assessor to this information in the Response or to the file reviewer. The file assessor concluded
that R.T."s claim fell within Category 12 (minor physical abuse) and made an offer of $5,000.

The claim went to file review. The reviewer noted that both counsel for R.T. and the file assessor
“agreed that [R.T.] was physically abused during his stay at the Nova Scotia School for Boysin 1967 and
that the physical abuse which he experienced falls within compensation Category 10 in Schedule “A” of the
Guidelines, described as medium physical abuse.”*® Based on this common submission, the file reviewer
was satisfied, on the balance of probabilities, that R.T. had avalid claim and that he did experience
physical abuse. An award of $14,500 was granted, plus a counselling allotment of $5,000.

JL. was aformer resident of Shelburne. His Demand alleged severe sexua and physical abuse
(Category 1) and asked for compensation in the amount of $120,000. The Province declined to offer any
compensation for sexual abuse, but offered $5,000 as compensation for minor physical abuse. Ina
decision dated May 15, 1998, the file reviewer dedlt, at length, with al aspects of the legal and factual
issues arising from the claim. With respect to J.L.’s complaint that the process was unfair due to the lack
of an in-person hearing, the reviewer noted as follows:

| can offer sympathy for this position, but no remedy. The validity of [JL.'s| clamis
required to be measured against atest for proof — the balance of probabilities —which

The Province changed its position as to the appropriate compensation category by the time of file review.
Thereisno indication in the file why they did so.



CHAPTER XII: COMPLETION OF THE PROGRAM 17

arose out of the requirements and opportunities of the adversarial processin our courts.
That isavery different venue and it is true that it presents opportunities for evidence
validation/falsification which are denied a claimant under the Program. Thereis, for
example, no possihility for cross-examination under these Guidelines. Cross-examination
isthe great engine for evidentiary assessment processin our courts. Aswell, unlike the
Memorandum of Understanding it replaced, the Guidelines do not provide a possible venue
for the file reviewer to see and hear the complainant at an in-person hearing; in fact, the
Guiddines are at painsto seeto it that the file reviewer isisolated from the complainant.
File Reviewers sometimes get a video-taped statement to review, which can assi this
difficulty, but this is happenstance and did not occur in this case.

There is no question but that this creates problems in assessing credibility, but these
problems are quite evident on areading of the Guidelines, and [J.L.’ 5] participation in the
Program processisvoluntary. It isan aternative to the court model which was available
if hewanted. That may not present much of a choice to him, but having elected to proceed
under the Guidelines, he must be taken to have accepted their evident limitations. | am
bound to, and will, apply the mandated standard as best as| can in the circumstances.

Thefile reviewer concluded that the allegations of severe sexual abuse were not established. The
details of the allegations were contradicted by records from the ingtitution, which were accepted by the
reviewer. In addition, the failure to identify the alleged abuser by name caused the reviewer to draw a
strong adverse inference against the claimant. 1n the result, he concluded that J.L. had failed, by a
considerable margin, to discharge the burden of proof with respect to the alleged acts of sexual abuse. In
addition, the file reviewer did not consider that a number of aleged acts of physical mistreatment were
made out. He did, however, conclude that the claimant had established some physical abuse. Records from
the institution confirmed that the claimant had recelved medical treatment. The reviewer dso relied, in
part, on the Stratton Report, concluding that “[t]his kind of activity by counsellors at the School was not at
al unusua.” Inthe result, thefile reviewer held that J.L. had made out medium physical abuse. He
awarded the amount at the top of that category, $20,000, and a $5,000 counselling allotment.

6. SNAPSHOT ASOF NOVEMBER 1, 2001

Before turning to an analysis of the final phase of the Program, it is appropriate to look at the
status of the Government's response as of November 1, 2001.

According to the records examined by my staff, 45 court actions were brought against the
Government by former residents of Provincia institutions. All were based on allegations of physical and/or
sexua abuse said to have been suffered by the plaintiffs at those ingtitutions. Seventeen cases have been
completed, but only one of them went the length of the litigation process: G.B.R. v. Hollett et al.™* It

111996), 154 N.S.R. (2d) 161; 139 D.L.R. (4th) 260 (N.S.C.A.).



resulted in an award of $50,000 for pain and suffering and $35,000 in punitive damages. The other 16
cases were settled either through the Compensation Program or negotiations between the litigants.'?

In Chapter I1, | referred to the initial actions (and notices of action), mostly filed on behalf of
former complainants from the criminal process. Apart from G.B.R., there were 12 plaintiffs who actually
commenced an action.** Nine were settled within the Compensation Program. The remaining three were
settled outside of the Program, but all within the compensation parameters and principles of the Program.

Aswith Demands in the Compensation Program, claims were frequently made in litigation against
multiple alleged abusers. Where the alleged abuser was Patrick MacDougall, and there was no available
evidence to refute the allegation, settlement was negotiated. However, the Government would not
acknowledge, or pay damages for, physical or sexual abuse aleged to have been committed by former or
current employees who were available to participate in the litigation process.

As of November 1, 2001, 28 cases were still outstanding. Eighteen of the 28 plaintiffs did not
attempt to make a claim in the Compensation Program. In the remaining 10 cases, the claims were either
denied by the Province, or the plaintiffs opted out of the Program at some stage.

From our review of the outstanding files, it does not appear that specific employee input has been
sought in the conduct of the litigation. Nevertheless, defences were filed denying the allegations of abuse.
Up until August 2001, none of the named former or current employees had been contacted by the litigation
section concerning the pending litigation arising out of their alleged culpability.** Examinations for
discovery of these former or current employees have not been held.*®

The concern expressed by the [1U and Government officials about fraudulent claims has aready
been referred to in this Report. 1n a memorandum dated September 22, 1999, the 11U reported to the
Minister of Justice, the Honourable Michael Baker, that, as of that date, the 11U had referred 63 suspicious
filesto the Commercia Crime Section of the RCMP for investigation. The memorandum also expressed
the view that there are many more suspicious files that may warrant criminal investigation but that, given

20One of these, SJ. v. A.G.N.S. was in the litigation process, but the plaintiff abandoned the action in
November 2000.

BThe initia group that commenced actions were Peter Gormley v. AG.N.S; M.D.S. v. AG.N.S, K.F.S v.
A.G.N.S, JG.O.v. AGN.S, MF.S v. AG.N.S, M.AM, AB., B.N,, RG,, G.C, SG. and J.F. v. AG.N.S

Mt is, of course, axiomatic that if aformer or current employee was named as a defendant, then he or she
would have notice of the claim and the opportunity to fully participate in the litigation process.

Discoveries of provincia employeeswere heldin G.B.R. v. Hollett and in M.D.S. v. AG.N.S.
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the available resources and time constraints, the issue has not been pursued.*®

The RCMP indicated to my staff that, initially, it was their intention to pursue an investigation in
29 of the 63 files. In May 2001, RCMP officers met with [1U investigators in respect of a further 133
files. Fifty-seven of these were reviewed and investigations were commenced in 18. Accordingly, as of
July 12, 2001, 47 cases of suspected of fraud were being investigated. By the end of October 2001, this
figure was reduced to 12.

Only one charge of fraud has actually been laid, in R. v. Burt.'” The case was scheduled for trial,
but the Public Prosecution Service decided that the available evidence did not offer a reasonable chance of
conviction. Accordingly, on April 27, 2000, the Crown offered no evidence and the charge was
dismissed.®

There is one case where the claimant’ s installment payments have been suspended pursuant to the
Guiddines. The claimant is said to have confessed to an 11U investigator that he had defrauded the
Province by making afalse clam.

It bears repeating at this point that it is beyond my mandate to make any determination as to
whether or not any particular claim is or is not fraudulent, and indeed whether or not there was or was not
widespread abuse at any of the various Provincial institutions.

7. SURVEY OF THE FILE REVIEWERS

In the process established by the Government to compensate claimants, the ultimate forum to
determine the validity of any particular claim wasfile review. In the course of seeking input from thefile
reviewers about the Compensation Program and their role in it, we asked them the following questions:

What assumptions did you make about the occurrence of abuse at the beginning of the
process or at various times throughout? Did your views as to the prevalence of
widespread abuse change from the beginning to the end?

The comments from the 12 reviewers who responded are set out bel ow:

An 11U Report submitted to the Minister of Justice in December 1999 reported that 69 files had been
forwarded to the RCM P, but the Report cautioned that this number was not at all conclusive asto the number of frauds
perpetrated by claimants.

YThis case was not referred to the RCMP by the 11U, and is not included in the 47 cases mentioned above.

¥The Province also discontinued its civil claim against Mr. Burt for allegedly defrauding the Province.



| did not fedl it was appropriate to make any assumptions. My view isonly as
good as my understanding as to the number of residents versus the number of
residents who were abused. | did not look at the relevant statistics and do not have
an informed view in that regard.

I knew nothing about it until | read the Stratton Report. As| proceeded | became
convinced of terrible abuse in Shelburne, although at varying levels with both the
same person or various individuals and only from certain employees. | heard only
one case from Truro that was serious to the individual, but minor on the scale.

| assumed that both sexua and physical abuse had occurred over the years of
operation. At the end of the Program after having reviewed 17 cases, | was of the
view that there was frequent minor physical assaults (hitting, etc.) but that the
large number of serious sexua claims were inflated.

I made no assumptions about the occurrence of abuse. | assumed that the
Government accepted the conclusions of the Stratton Report and that they based
their compensation process on that acceptance. The format of the MOU indicated
that there wouldn’t be much doubt about the credibility of the complaints.

I made no assumptions about the presence of abuse, and therefore my views would
not change.

Because my impartiality was most important in assessing credibility and making a
decision in each case, | made no assumptions at the outset of the process nor
during the process. | do believe now that the process has concluded that there was
widespread abuse at the various institutions.

| assumed that there was alevel of abuse at Government institutions, just as there
isalevel of deviant behaviour in the population at large. | aso had a sense that
where opportunities for deviant behaviour could be coupled with authority, that
there would be some individuas who would see working in these facilities as an
opportunity for aberrant behaviour. | aso assumed that there would be, to some
degree, areluctance on the part of employees to speak out against other
employees. | am also old enough to know, at first hand, from experiencein
government, that there was a tendency to deal with unpleasant, uncomfortable and
even illega situations informally —witness — Patrick MacDougall.

| became more sceptical of the sexual abuse and more convinced of the minor to
mid-range physical —with the confusion as to what was acceptable discipline of
that day —i.e. —the boot room and the boxing matches. | wanted to talk to
someone about thisto get a better understanding. | aso became more convinced
of fraudulent claims! | think the ability of the file reviewersto talk might have
been ahelp. It was a collective problem for all concerned yet each claimant was
segregated in the approach. For example, | had 5 to 8 files of sexual abuse by
MacDougall. | never knew the type of sexual predator he was or his physical size
etc. It looked at timeslike hewasastalion. | had avision of agiant of aman
with overactive hormones. | wondered at his professed stamina. | wondered if
there were other files with the same allegations. | saw the harmony of my file, but
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lost it in terms of the harmony of the institution and other conditions. | may have
felt different if | knew dozens claimed of sexua abuse by the same person at the
sametime. That isnot possible, yet for one person to make a claim of that
magnitude is. | lost the perspective of the total institution and kept going back to
the Stratton Report for that feeling!

9. As alawyer who has dedlt with alarge number of young people who have beenin
institutional settings | recognize there are occurrences of abuse. This assumption
would have been with me at the start of my duties as afile reviewer. | wasalso
mindful that societal values have changed over a period of twenty (20) years and
what may well have been the norm in my childhood to deal with an undisciplined
child, would constitute an assault in contemporary society. As my involvement in
the Program continued, it was apparent that due to the sheer number of claimants
alleging multiple incidents of sexua and physical abuse, there would have to be
staff members at ingtitutions who spent twenty four (24) hours a day, seven (7)
days aweek sexually molesting and physicaly abusing the young people under
their care. Obvioudly, that type of prevalence would be impossible and clearly
many of the claims were false. | would aso assume, based upon my experience as
acriminal lawyer, that given the opportunity of “free money” many people who
were part of the criminal lifestyle would eagerly come forward to lay afalse claim
about their timein an institution. Clearly this would have been an experience
which they probably hated, and alleging misconduct at the hands of staff, who they
also probably greatly disliked or resented, would not be a difficult exercise. It
would be extremely naive not to fully expect this.

10. | didn't make any general assumptions about the terms of abuse at the institutions
at any time in the process. Consequently, they really didn’t change. | tried to keep
an open mind on this, but in retrospect, after having completed the Program, |
would think the abuse could not possibly have been as widespread as al the
allegations seemed to support.

11. | must say that | became rather more cynical and sceptical asthe clamsrolled in.
Some claims, such as those made against staff who were not at the institution at
the same time as the claimant, were obvioudly false, yet the apparent sincerity of
the claimants was not different from that of other claimants.

12. I didn't make any specific assumptions about the occurrence of abuse. | had read
the Stratton Report and accepted that there certainly had been instances of abuse.
I had no real idea to what extent the abuse was widespread or who the alleged
perpetrators were other than Patrick MacDougall.

8. STATISTICS

Databases were maintained by the 11U and the Compensation Program office. From these, my
staff has compiled some dtatistical information about the Compensation Program. However, | note at the



start that because these databases were created for different purposes and maintained by separate offices, it
isimpossible to completely reconcile some of the numbers. Indeed, as previousy mentioned, variations
exist between different reports from the same databases which are difficult to reconcile. It is, therefore,
important to bear in mind that some of the figures which are set out below are not necessarily precise.

The Fox Pro database maintained by the 11U shows that 1,487 individuals notified the Province of
their intention to submit claims under the Compensation Program. Some did not proceed, others withdrew,
and some were found to be indligible. A breakdown according to residentia ingtitutions shows that 1,282
were former residents of Shelburne, 145 had resided at the Nova Scotia School for Girls and 59 were from
the Nova Scotia Y outh Training Centre. One was resident at an ineligible ingtitution.

The database maintained by the Compensation Program office showed the total number of
potential claimants (as of the cut-off date of December 18, 1996) to be, in various reports, 1,451, 1,454,
1,455, 1,457 and 1,459. Inall, 1,246 claims were processed by the Program.’® Due to the considerable
overlap in the categories, it isimpossible to discern the number of claims of sexual, as opposed to physical,
abuse. Nor isit possible to reliably determine the severity of abuse claimed, other than by dividing the
clamsinto the highest and lowest prescribed categories. Nine claimants received awards for severe sexual
abuse (Categories 1 and 4) and 399 were compensated for minor physical abuse (Category 12).°

The I1U office closed on October 31, 2001. In total, reports were completed on 68 current
employees. In 66 reports, the 11U concluded that none of the sexual or physical abuse allegations had been
“subgtantiated.” The 11U documented 17 incidents where force had been used by current employees
towards residents. All of the incidents had been documented in reports and addressed at the time by
management at the relevant ingtitution. The uses of force either were deemed appropriate or resulted in
cautions or verbal reprimands to staff.

There were two instances, one in 1996, the other in 1998, where the allegations were held to be
valid. In both instances, the Province moved to formally impose disciplinary sanctions. One employee,
who had failed a polygraph examination, was dismissed in April 1998. He grieved his dismissal, but the
matter was settled prior to the arbitration hearing. The other employee was Roy Mintus, who was
dismissed on December 13,1996.2 As noted in Chapter 11, Mintus filed a complaint with the Labour
Standards Tribunal that his discharge was without cause. The complaint was heard over 13 days from
May 1998 to March 1999, and the tribunal upheld the dismissal.

In addition, the Program turned away approximately 239 claimants on the basis that they were not eligible.

2Category 12 isfor minor physical and/or sexual interference with arange of $0-$5,000. Without examining
each fileit isimpossible to indicate how many of these files involved allegations of only minor physical abuse.

Z'some of the evidence against Mr. Mintus that led to his dismissal was originally uncovered by the 1991
RCMP investigation regarding the NSSG, but was unknown to the Department of Community Services until after the
Stratton Report was rel eased.
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To date, Operation HOPE has forwarded briefs with respect to sexual and physical assault
allegations against 11 former or current employees to the Public Prosecution Service for possible
prosecution. The Service has not yet made any decisions in that regard.

9. COSTS

The cost of the Government’ s response to reports of institutional abuse has been significant.
Below | outline some of the known costs associated with the Compensation Program, as reported by the
Department of Justice on November 30, 2001:

23

Salaries $2,994,862

Other administration $954,617
Awards to claimants $30,006,485
Counselling $7,607,167
Legal Fees $4,573,794
Family Services Association $1,440,596
Other Professional Services $1,819,802
U $7,686,485
Shelburne EAP? $4,002,997
Total $61,086,805

ZThis refers to the Employee Assistance Program described in Chapter XI1V.



10. ANALYSIS

This chapter describes the continuation of the Government response, most particularly the
Compensation Program, up to the present. Snce the flawsin the Program discussed in this chapter have
largely been outlined in earlier chapters, the analysis hereis brief.

After the Guidelines were introduced, the validation of individual claims remained problematic.
Some claims continued to be dealt with without any input from available employees against whom
allegations were made. The polygraph continued to be used — not inappropriately — in the investigative
process, but at times assumed undue prominence and substituted for a full and thorough inquiry. In
fairness, this criticism should not be visited upon the investigators, given their limited resources and the
time constraints associated with their tasks. The investigation of claims continued to reflect many of the
shortcomings identified in Chapter XI.

Claims that made their way to file reviews revealed serious flaws in the process. Two need to be
elaborated upon here: the use of polygraph results and the abolition of in-person hearings.

There was no consistency in approach by file reviewers to the use to be made of polygraph
results. Some gave these results little or no weight, sometimes relying on their inadmissibility in court;
others appeared to confer some weight upon the results.

In my view, thisinconsistency reflected a larger failure of the Program to take adequate
measures to ensure some consistency, both procedurally and substantively, in the approaches taken by
filereviewersto their duties. Such measures, compatible with the independence of file reviewers, are
outlined in Chapter XVIII.

However, the inconsistent approaches taken to polygraph results also reflected the inherent
illogic of utilizing polygraph results to assess the credibility of individuals who had no opportunity to
appear before, or be questioned by, the file reviewers.

Although the rationale for abolishing all in-person reviews was not clearly spelled out, it is
obvious that the Government adopted this approach, in part, as a way of purportedly reconciling the
inability of employees to attend file reviews with basic fairness. In other words, it was felt that the
inability of employees to appear in person made the exclusion of claimants justifiable, while remaining
true to the underlying objective that adversarial litigation be avoided. (Some also felt that the abolition
of in-person hearings avoided unjustified appeal to emotion. | do not regard this as a valid reason to
abolish in-person hearings.)

The decision to abolish in-person hearings was, with respect, unwise and inappropriate. First,
an ADR process that excludes claimants, including true victims of abuse, from any right (if they so
choose) to meet with the fact findersis likely to fail. It isincompatible with principles of respect for true
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victims, and their engagement in a process intended to provide them relief, which principles are
fundamental to the success of any redress program. Indeed, an opportunity to be heard may be critical
to the healing process for some abuse victims. | further address these and other such principlesin
Chapters XVII and XVII1 of my Report.

Second, fairness for affected employees could be addressed by enabling them to appear before
the file reviewersin a way that remained compatible with the desirability of avoiding unnecessary or
gratuitous harmto true victims of abuse. | discuss how this can be done in Chapter XVIII. The
claimants' lawyers themselves recognized thisin their early proposals to the Government on how the
Compensation Program could include a time-limited arbitration process.

With respect, it is inconceivable that employees would feel that the process had become fair

because they were no longer the only parties who could not appear before the file reviewers to make
their case. Thisis particularly so given their exclusion from the design of the process, their limited
knowledge of what was happening within the Program or at file reviews, and the extensive awards (and,
they presumed, the findings) that had apparently already been made by these same file reviewers from
the Program’sinception. Aswell, although claimants could no longer appear in person before the file
reviewers, their counsel (unlike counsel for the employees) continued to represent them at file reviews
and make representations on the claimants' behalf. So as not to be misunderstood, thisis not to say that
an ADR process must include counsdl for the employees — a position with which | do not agree — but only
to say that the abolition of in-person reviews did not address the fairness problems intrinsic in the
process, or even the appearance of unfairness.

Third, the assessment of reliability and credibility should generally not be done through a paper
review, or even a paper review supplemented by some videotaped interviews. Thereisa wealth of
jurisprudence that establishes that triers of fact who have observed the witnesses are well situated, unlike
appellate courts, to make findings of credibility. Asa result, these findings are accorded great deference
on appeal or judicial review.

| recognize, as | have earlier expressed, that undue importance should not be given to
demeanour in the assessment of credibility. Indeed, one of the points which | made in the Report of the
Commission on Praceedings Involving Guy Paul Morin had to do with the dangers associated with undue
reliance upon demeanour, which is too easily misinterpreted in the evaluation of truthfulness. Mindful of
that cautionary note, the demeanour of a witness nonethel ess has relevance to the assessment of
credibility. More importantly, the ability of the fact finder in an ADR process to focus the witness on
areas of concern, confusion or ambiguity, and to obtain answers that are directly relevant to the issues to
be resolved, is critical to the assessment of credibility. Thisis especially so where thereisno right of
cross-examination by an adverse party. Thefile reviewers who responded to our questionnaires almost
uniformly held the view that the abolition of in-person file reviews was a regressive change that made



their assessments of credibility more difficult. One also commented on the difficulties in poring over
hours of unfocused, often irrelevant videotaped interviews.

Apart from these concerns, my examination of the file review process during the post-Guidelines
period also revealed that file reviewers were, at times, confused or took fundamentally different
approaches to how claims should be assessed within the regime of an ever-changing ADR process. Itis
true that the burden of proof was now explicit and provided some direction. Some file reviewers
regarded this as a change; otherssaw it as confirmatory of what was implicit in the process itself.
However, file reviewers continued to struggle with how assessments of credibility should be made, not
only in light of their inability to observe the interested parties first hand, but also within an ADR regime
whose mandate and philosophical perspective became unclear. | found it significant that a number of
file reviewers became more sceptical about the prevalence of abuse — particularly sexual abuse — as they
reviewed more and more claims, which under standably caused them some difficulty in how they were to
approach future claims; in how, if at all, they could draw upon what they had purportedly learned
through prior filereviews, and in the extent to which they could rely upon the purported findings
contained in the Sratton Report. The changes in the Program failed to provide them with adequate
answers.

As the Compensation Program wound down, it left in its wake true victims of abuse and innocent
employees, both victimized by its flawed approach to validation, and a public which could not know, and
may never know, the nature and extent of abuse within the Province' s youth facilities.

The Government’ s response also exacted a heavy financial toll upon the Province's coffers. |
earlier cast doubt on the projections made by the Government of the costs of alternative responses. Itis
unnecessary, and probably impossible, for me to now quantify what reasonable, alternative responses
would have cost. Sufficeit to say, | am far from convinced that the Government’ s response could
reasonably be regarded as having saved the Gover nment money, when compared to alternative responses
available. Moreto the point, | am satisfied that the human costs incurred by the Government’ s response,
resulting in large measure from the lack of a credible, fair and legitimate validation process, cannot
justify the response, whatever the financial savings might have been.
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The Early Days

1. PREPARATIONS FOR THE MOU

The Memorandum of Understanding (“MOU”) took effect on June 17, 1996. Thiswas
the official start date for the processing of claims. However, before the process could begin, a
number of details had to be addressed by the Government.

The Compensation Program office was set up on the first floor of 5151 Terminal Road,
Halifax, in the same building that housed the head office of the Department of Justice (“Justice”).
Lawyers from Justice were assigned as file assessors. Amy Parker, Sarah Bradfield and Brian
Seaman.! Paula Simon ran the office as Program Manager and was also fully involved in file
assessments. Alison Scott continued to provide legal advice to the Program and assisted in file
assessment as time permitted.

In a memorandum dated May 6, 1996, the Minister of Justice told the Priorities &
Planning Committee of Cabinet (“P&P’):

The resources to validate alegationsis [sic] critical in ensuring that sufficient information
is available to respond to claims for compensation in atimely fashion. The ability to do so
will be important to the integrity of the compensation process.

It is clear that the 11U lacks the investigative resources to meet the expectations of the
compensation process. It iscritical that investigators be in place as quickly as possible to
deal with the volume of material, and to ensure the processis not delayed.

Four additional investigators were added to the Internal Investigations Unit (“11U”) in
May 1996: David Gunn, Erol Flynn, Edwin Grandy and Wallace Bonin, al retired officers from
the Halifax Regional Police Service. Although attached to the I1U, it is clear that they were hired
to assist in the Compensation Program.

On May 17", two weeks after the Program was announced, Robert Barss, head of the 11U
and Executive Director of Policing Services, reported to the Program office that 454 individuals

Mr. Seaman initially worked part-time.



were expected to make claims.

As noted earlier, the MOU stated that the survivors had chosen the list of file reviewers
and that the Province had accepted the list.? In fact, it had been agreed by counsdl for the
claimants and the Government, that counsel for the claimants would submit alist of 20 nominees
by June 17, 1996. The Province could then remove names from the list if there was a conflict of
interest. However, counsel for the claimants submitted a list of 67 names. Compensation
Program staff concluded that it would be a daunting task to try to deal with 67 different potential
filereviewers. They therefore reviewed the list, eliminated individuals with conflicts of interest,
and, keeping in mind issues of gender, race, and geographical location, reduced the list to 28
names. They anticipated that only 20 of the 28 persons would agree to undertake the task.
Eventually, 22 accepted the assignment.

Some of the claimants counsel asserted that the Province had acted unfairly in reducing
the number of file reviewers. They took the position that, given the level of distrust the claimants
felt towards the Government, the reduction would be seen by claimants as an attempt by the
Government to control the selection process. With respect, it is my view that the list submitted by
counsel for the claimants was somewhat unmanageable, and that the Government’s
determination to shorten the list was eminently reasonable, particularly given the fact that all
names selected had originated with claimants counsel.

Inquiries were made by at least two counsdl for claimants about submitting statementsin
lieu of those taken by the Murphys. In an e-mail to Ms. Parker, Alison Scott advised as follows:

The Mo. [MOU] accepts one form of validation. Murphy statements. The Province is not
permitted to test the statement by way of cross-examination, or to lead contradictory
information from other sources, i.e. the employee aleged to have committed the abuse.
The only check we have in the system is the information we can glean from the Murphy
statements, and any information H & D [Harry and Duane Murphy] may be able to impart
to us. The statements follow a similar format and there is consistency in the interviewers.
To alow other statements in the process would undermine the minimal control the
Province has in evaluating truth and credibility. Neither we, the Murphys nor the file
reviewer were present when the statement was given to observe demeanour. The
admission [of other statements] is prejudicial to us in that we do not have the opportunity,
through the Murphy’s[sic] to test any of it. In addition, the admission is inconsistent with
the provision in the MOU which requires new allegations to be substantiated by a second
Murphy statement, or delay the hearing. If parties intended additional information to come
in other than the Murphy statement, we would not have inserted this provision. Adoption
of astatement presents the same problems. While the Murphys may receive a statement
from someone, unless the allegations set out in the adopted statement are found in the
Murphy statement, we have no opportunity to bring the Murphy’s judgment to bear on the

2As outlined in Chapter VII, file reviewers were to preside over file reviews, which were to be proceedings
held when a claimant and the Province were not able to agree upon aresolution of the claimant’s Demand. Thefile
reviewer would determine whether the Demand was valid and, if so, the amount of compensation to be awarded. The
file reviewer’ s decision was to be final and not subject to appeal.
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issue of credibility. Invite him [claimant’s counsel] to request a second Murphy statement
if he feelsthat the present oneisinadequate. Do not agree to have a preliminary
determination of an issue. The Mo. makes no provision for it.

2. THE EARLY OPERATION OF THE MOU

The assessment of claims began in mid-June 1996. In keeping with the limitations on my
mandate, | do not comment on any individual claim or Government Response. My focus will be
on the process utilized in the Compensation Program.

Prior to the MOU coming into effect, Amy Parker requested from the 11U alist of all steff
employed at the relevant Provincia institutions from the time the Province took them over to the
present, along with the date each staff member began and ceased employment. This information
was to alow the file assessors to establish whether an alleged abuser was working at an institution
at the time the abuse was alleged to have occurred.

By June 14, 1996, the Program had received 20 claims for compensation. The Program
office asked the 11U investigators for al the information they had on the claims being made, but
the only information the investigators had, for the most part, was the dates of intake and release
of the claimants and employee information at the various institutions.

The file assessors decided to have weekly team meetings to discuss claims. They wanted
to achieve consistency in their approach to responding to Demands. It was also decided that the
file assessors would meet once a week with the Murphysin order to obtain their input on the
credibility of individual claimants. The first of the meetings with the Murphys was arranged for
June 18" to discuss the 20 claims already received.

As noted before, the terms of the MOU required the Province to respond within 45 days
after receipt of a Demand submitted by a clamant. Twenty claims had been submitted by mid-
June; the first Responses were therefore due by August 1%. By June 21%, the Program had
received 154 Demands. Four weeks later, the number had risen to 259. The sheer number of
claims made it difficult for the Government to respond within the agreed upon period.

The 11U was requested to provide ingtitutional records for each of the clams. However,
the records were not computerized and the information could not be quickly accessed. For the
most part, during the period from June 17" to October 31%, file assessors had little more than the
dates of aclamant’sintake and release from the ingtitution, and whether or not the alleged abuser
was employed at the institution while the claimant was there. Concerns were also raised by
Program staff that the lists of institutional employees that had been provided to them were not
complete.

The file assessors continued to try to rely on the Murphys for assessments of credibility of
the claimants. They met with them on June 28" for this purpose. A further meeting was to be



held on July 18" to discuss 45 claims, but our review of the documents indicates that this meeting
did not take place. Amy Parker wrote to the Murphys on that date, attaching a list of 231
claimants (which included the 45 claimants who were to be the subject of the July 18" meeting).
She said: “Please let me know, before August 1, 1996, if you feel any of the claimants are being
less than candid and truthful .”

When interviewed by members of my staff, the Murphys recalled that their instructions
from the summer of 1995 were to take statements in the same manner as they had for Mr.
Stratton. It was their recollection that they asked who was going to verify the statements. They
advised my staff that they were told by Ms. Scott that verification was going to be done by atask
force headed by Mr. Barss. The Murphys advised that they certainly did not anticipate that claims
would be paid based on the statements they had taken for Mr. Stratton or on the statements taken
subsequently from new claimants.> We could find no documentation that dealt specifically with
these issues. However, there is an interim report dated October 26, 1995, by the Murphys to
Scott. It reflects that the Murphys had informed Barss and the RCMP of their contacts with
claimants before and after the Stratton investigation. The Murphys noted as follows:

We have not gone beyond our Terms of Reference to seek out records of the Shelburne

Y outh Centre to confirm the dates the victims were admitted and released. Medica
records at the Centre, or the Roseway Hospital in Shelburne, or el sawhere, if any exist,
have not been reviewed. 1f such documents were available, they may corroborate some of
the information supplied by the victims.

In the course of discussions with members of my staff, the Murphys recalled being asked
on occasion by members of the Compensation Program office whether or not certain clamants
weretelling the truth. They said their response was that they were not psychologists and could
not make that determination. They told the Program office that the claimants seemed convincing,
but they smply did not know if the claimants were actually being truthful.

During this period, comments about the Compensation Program were made both by
counsel for claimants and counsel for current employees. In aletter dated July 10, 1996, Ms.
Derrick wrote to Simon, Parker and Scott, stressing the need for the Government to be mindful of
the impact that the Responses by the Province would have on claimants:

The process of advising clients and preparing Demands has been profoundly challenging,
in particular because many survivors are so deeply offended by the categorization of abuse
and the guidelines under the Memorandum of Understanding. | have had numerous
discussions with survivors in which survivors have expressed their views that their
experiences and suffering are being demeaned and devalued by this process. These
responses are heightened by the fact that the participation in the process by itself is, for
many survivors, churning up hugely painful memories and the unresolved effects of the

3Details of the instructions by Ms. Scott to the Murphys are outlined in Chapter VIII.
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abuse. | often find mysalf recommending counselling to survivors not only with respect to
the abuse they experienced, but also to deal with the problems they are having with this
process.

| am gravely concerned about the potential for this process to compound the harm aready
inflicted on these survivors. The process of resolving the compensation claims must be
governed in this unique process by the principle of ensuring that survivors feel they are
believed, respected and acknowledged. | am hopeful that the resolution offered by this
process can be one that survivors experience as areconciliation of their pain and the
damage done to them previoudy by those in positions of trust and power.

In the meantime, Cameron McKinnon had been retained by the Nova Scotia Government
Employees Union (“NSGEU") to assist current employees. He contacted Parker by telephone on
July 25, 1996, and inquired whether or not any claims had yet been paid. He was advised that the
Program would be making 160 offers of compensation on August 1%. McKinnon wondered how
offers could be made when “the investigation is not complete because you haven't interviewed the
employees to get their side of the story.” He protested that it was wrong to pay out claims
without speaking to the employees.

Parker advised the Deputy Minister of McKinnon’s call. He responded in an e-mail to
Parker that the 11U would be delighted to have the opportunity to interview staff if McKinnon
would change his advice to his clients not to talk with the 11U. He also commented that it could
save the Province money if they had “the other side” of the story before finalizing claims, but
there was a time table for processing claims and the Compensation office could only do what was
possible during that time frame.

On July 26, 1996, McKinnon wrote to Alison Scott on behalf of 23 clients. He objected
strenuoudly to the payment of compensation before the 11U finished its investigation. He wrote:

It has aways been, and remains, my clients position that they would co-operate with any
Department of Justice investigation, provided they were given adequate disclosure to
defend themselves against allegations made. Correspondence to that effect has been sent to
Marion Tyson, solicitor for the Internal Investigations Unit. My clients have yet to receive
adequate disclosure of any information contained in allegations against them, and
therefore, through no fault of their own, have been unable to respond. There have been
some people who have received no disclosure whatsoever. Therefore, your indication to
me that you understood my clients were not willing to co-operate with any Department of
Justice investigation is completely erroneous.

Furthermore, it would seem to me to be totally contrary to the concepts of fundamental
justice and due process for the Department of Justice to be giving compensation to aleged



victims when the Government’s own Internal Investigations Unit has not finished its
investigation nor given my clients an opportunity to be fully informed prior to discussing
the allegations with them.

Shortly after the Province sent out its first batch of Responses to Demands for
compensation, a group of six lawyers, representing between 500 and 600 claimants, strenuously
objected to how the claims were being handled by the Government. On August 9, 1996, Ms.
Derrick wrote on behalf of the group to the Minister of Justice, the Honourable Jay Abbass,
reguesting an immediate meeting to discuss “serious problems.” Derrick asserted that it was
evident from the Province' s Responses that the manner in which the compensation process was
unfolding betrayed the principles on which it was reportedly based. She argued that, as a
consequence, it was becoming a discreditable process and was inflicting additional significant
injury to survivors.

Amongst other things, concern was expressed over the validation of claims. Derrick
advised the Minister that she and others had been led to understand during discussions with the
Government’ s negotiating team in February and April that the Province would not be looking at
strict validation or proof of claims—what survivors said to the Murphys or other investigators
would be taken as true unless the Province had something that directly contradicted the
allegations. She said this was not what was occurring. In some Responses, the claimant’s
assertions had been dismissed as implausible. 1n others, claims were being partially or wholly
rejected because the description by the claimant was considered by the file assessor to be
“unreasonable.” Further, several claims were said to have been rejected because they did not “fit
the typical profile of avictim of child paedophilia.”

Derrick also expressed concern that the Government’ s offers of compensation were being
influenced by budget rather than merit. She noted that, by the end of July, over 800 survivors had
come forward, although the budget of $33.5 million for the Program had been set on the basis of
an anticipated 500 claimants. She suggested this was *having an influence on the way the
Province [was] dealing with compensation,” and urged the Minister to take the issue to Cabinet in
order to ensure that the Program would have adequate funds to deliver on its undertakings.

The Minister replied on August 13", assuring Derrick and the other lawyers that staff had
been instructed to be guided by the merits of each case and not by the Program’ s budget.

The concerns raised in Ms. Derrick’ s letter of August 9" were echoed by Derrick Kimball
and Nash Brogan, also counsel for numerous claimants, in aletter dated August 20" to the
Minister. They referred to the MOU as a contract. In particular, they wrote:
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The MOU provides compensation to be based on Statements as defined. Unlessthe
Province can actually disprove the specific allegation in a statement, then the statement is
the only evidence and must result in the compensation that would follow. “Suspicions’ or
“concerns’ about the accuracy of a statement are of no effect under the MOU. The
contract is very specific.

From our point of view, it appears the lawyers responding to claims did not understand,
well enough, the specifics of the MOU, or if they do, they are ignoring the Province's clear
obligation in favour of other considerations. Thisis not asit should be. We know,
because of the process, that some people will be compensated who probably do not deserve
to be compensated. It isour firm bdlief, that none of our clientsfit into this category. But,
we also know that virtually everyone compensated under this process, who has a legitimate
claim, isgoing to give up a great deal that would otherwise be obtained in a courtroom.

Thereis nothing in the MOU agreement that permits the Province to deny a claim outright
because certain alegations are questionable. There isno room in the MOU for personal
opinions of counsel. The Statements stand alone.

By August 14, 1996, 351 Demands had been received from claimants. However, the
Murphys had identified 900 potential claimants (many of whom, obvioudly, had not yet filed a
Demand).

On August 27", 1996, Paula Simon sent a memorandum to the Minister of Justice and to
the Minister of Finance, the Honourable William Gillis. Attached was a statistical breakdown of
the Demands and settlements as of August 20, 1996: the Program had received 368 Demands
and had responded to 222. Seventy-six claims had been settled, at a cost (including counselling)
of $3,821,000. The Province had rejected the claims of 17 individuals. Sixteen of them had filed
requests for file review. Simon advised that although there were up to 900 persons identified as
clamants, the internal investigators had yet to speak with alarge number of them. She suspected
that many of the persons now coming forward would allege less serious abuse, thereby lowering
the amount of the average clam.

In September 1996, complaints from claimants' counsel continued. Ms. Derrick wrote to
the Minister of Justice on behalf of herself and five others expressing concern that the
compensation process was being guided by the same consideration that guided the Government’s
response to Donald Marshall’s claim for compensation — to pay the lowest amount.* She wrote:

“See Royal Commission on the Donald Marshall Jr. Prosecution (Halifax: The Commission, 1989), Val. I,
p. 136. The Commissioners recommended that the methodology of determining compensation and quantum be



We represent many survivors who believe that little has changed in Nova Scotia since the
days of Donald Marshall’ s experience with respect to the way the victims of state abuse
aretreated. Many of our clientsfeel bitter towards the Province and revictimized as a
result of the way their claims and the process are proceeding. It isthe overall consensus of
lawyers representing survivors with whom we have spoken that survivors are not being
fairly compensated in this process even within limitations proposed by the Memorandum
of Understanding.

My staff interviewed Paula Simon, Alison Scott, Sarah Bradfield and Amy Parker. Itis
clear that there was a divergence of philosophical approach. Simon was of the view that the
claimants were very much victims and that assessors could not tell survivors that they were not
telling the truth. She favoured higher awards. Scott was more sceptical of the claims. The others
were somewhere in the middle. Parker recalled that file assessors were very upset at what they
took to be the suggestions by some claimants counsel that they were making ‘low-ball’ offersto
the claimants.

There was marked frustration by those involved in the Program over the scarcity of
information upon which they were required to base their decisions. In situations where they did
not believe in the validity of a claim, there was not enough information to disprove it and,
according to the design of the Program, the claim had to be accepted as valid. The assessors
stated that the onus was on the Province to disprove the abuse alleged; the benefit of the doubt
was given to the claimant.’

Once it was accepted that the abuse claimed had occurred, the file assessor would place
the clam within a category in the compensation grid. Parker advised my staff that the assessors
would compare the abuse set out in the Demand to a book of statements that served as examples
for the categories of abuse set out in the MOU.® Subject to negotiation with counsel for the
clamant, an offer would then be made based on the range of compensation provided in the grid.

revisited (p. 140).

To be perfectly clear, thisis how the assessorsinterpreted the Program. The MOU did not explicitly set out
aburden of proof.

5The MOU provided for the use of * Statement Volumes:” statements taken by the Murphys considered to be
representative of each category of compensation. (They could be submitted to afile reviewer to help guide hisor her
decision asto the proper amount of compensation.) The claimants succeeded in putting together a Statement V olume.
The Government attempted to do likewise, but was unsuccessful because they could not abtain the consent of the
individuals who gave the statements, as required under the MOU. To resolve this issue, the Government used the
statements selected by the claimants, sometimes adopting the claimants’ categorization of astatement, and sometimes
changing the suggested categorization.
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Even with the limited information available to the file assessors, a number of them spoke
of their growing disbelief in the nature and extent of the abuse being claimed. They cited
instances where claims of serious sexual assaults were shown to be false. Thisled them to
conclude that claims of physical abuse made in the same Demand were smilarly untrue.
However, compensation was still offered for the alleged physical abuse because the Program
office had no information to specifically disproveit.

In Chapter VIII, | referred to the recovery by the 11U in the fall of 1995 of over 1,000 files
from Shelburne and the Nova Scotia School for Girls. Investigators from the I1U continued
efforts to obtain and review all relevant documentation. In May 1996, 11U investigators reviewed
files stored in the Provincial archives (known asthe “RG 72" documents)’ and obtained historical
materials relating to the institutions.

On June 7, 1996, 11U investigator Frank Chambers wrote to Fred Honsberger, Executive
Director of Correctional Services, requesting his assistance in recovering institutional and
correctional files. The IlU wanted to “conduct afull and complete search and report the existence
of” al institutional records, documents, and files relating to former residents, and al information
with respect to accident injury reports, incident reports, use of force reports, occurrence reports,
public or private complaints, and all available medical records.

A similar request was made by the [1U to Gordon Gillis, then Deputy Minister in the
Department of Community Services (“*DCS’). Thisresulted in agenera directive to all
administrators and senior officials at DCS that no files containing information related to any
former resident of Provincial residential centres be destroyed pending completion of the 11U
investigation.

In early August, the Provincial Records Centre notified Linda Sawler, Chief Records Clerk
for Justice, that there were records stored at their centre labelled “NSSG” and “NSSB.” They
had been scheduled to be destroyed, but the destruction had not taken place due to an omission in
the authorizing documentation (namely, two signatures on the destruction order). The Deputy
Minister of Justice subsequently issued a memorandum advising all staff that there must be no
destruction of files or records pertaining to any Provincia residential centre or former resident of

'RG 72 isthe code used by the Public Archives of Nova Scotia for historical materials given to them by the
Departments of Public Welfare and Social Services, predecessors to the Department of Community Services.



such a centre®

Despite the discovery of records containing additional information, the Compensation
Program raised concerns about the amount of information being provided to them. Ina
memorandum dated September 30, 1996, Paula Simon wrote to the head of the 11U, Bob Barss:

These [resident summary sheets] are of very little use to us as they are presently filled out.
Asyou can see in your review of the samples, often under the employee summary, question
marks are frequently written in and sections are left blank. In addition, important
information, for example employment dates, are usualy not filled in.

These summary sheets are of no useto us as they are presently completed. Could you
please ask the staff to complete them with more accuracy. If that istoo time consuming,
they can stop sending them.

Meanwhile, it became apparent that the ordinary demands of the investigations aready
underway, together with the time required to review the newly discovered documents, exceeded
the capacity of the IlU. Barsswrote to Simon on October 9, 1996, advising her that the entire
unit — investigators and support staff —was working at 100% capacity and it was becoming
impossible to meet her increasing demands. He described the situation in the following way:

We have 3 support staff assigned to the ADR process on afull-time basis. | notice their
workload includes atotal of 41 files to be completed within the next few working days.
While on paper, this may not look like alot of work, there is an extensive amount of
research involved in completing each file. This entails searching through boxes, daily logs,
and copious other materials in our possession to ensure all information pertinent to the file
islocated. Thisinformation then has to be photocopied for our own records as well as for
your purposes.

We have two support staff assigned to inputting the various files and documents into our
database, which will eventually make matters easier for the ADR staff; however, these
staff members are also responsible for various assignments from the investigators and are
frequently required to interrupt their data entry for other purposes.

8 On November 10, 1994, the Minister of Justice wrote to his Deputy, directing that the destruction of files
be held in abeyance until the investigator to be appointed (the position eventually held by Mr. Stratton) had an
opportunity to examine the allegations of abuse at the former Nova Scotia School for Boys (Shelburne) and at
residential facilitiesoperated by DCS. Thisbanwaspartially lifted on July 31, 1995, on the condition that Alison Scott
review all files before any destruction was carried out. On June 25, 1996, Chief Superintendent Dwight Bishop of the
RCMP advised the Deputy Minister of Justice that there may be many documentsin the possession of the Government
that may end up being inadvertently destroyed through normal retention and destruction schedules. He requested that
consideration be givento adirectiveto all Government departmentsthat documents pertaining to former residents and
staff not be destroyed before conclusion of the criminal investigation.



CHAPTERIX: THE EARLY DAYs 11

Barss suggested that Simon approach the Deputy Minister for more staff to fill the immediate
needs of the Compensation Program and the 1U.

3. EVENTSLEADING TO THE SUSPENSION OF THE PROGRAM

As noted before, by mid-August 1996, the Murphys had identified 900 potential claimants.
Paula Simon calculated that the total cost of compensation for that number of claimants, assuming
the average award remained constant, would exceed $51 million, rather than the $33.3 million
allocated in the budget.

In September, the 11U started interviewing a number of current employees from
Shelburne. Inthe view of the I1U, these interviews shed a different and significant light on at least
some of the allegations of abuse.

David Peters, President of the NSGEU, wrote to the Minister of Justice on October 2,
1996:

I am writing to request legal assistance on behalf of all employees, both management and
unionized staff who received allegations of abuse [which were] subsequently found to be
nothing more than unfounded allegations.

As you know, the NSGEU has been providing legal support for all employeesin the
absence of support from the Employer. Thisis unacceptable. Y ou have aresponsibility to
your employees who were wrongly accused.

The Department of Justice has been providing legal assistance to anyone who files
allegations but absolutely none for its employees. The Department’s lack of understanding
and total disregard for its employees’ rights to natural justice and fair representation must
not be alowed to continue. We hope the Department will review its previous position in
light of the fact that so many of the allegations are frivolous in nature or simply not true.

Alison Scott wrote a memorandum dated October 10, 1996, to the Deputy Minister. She
reported that the Murphys had advised her they had interviewed, or scheduled for interview, in
excess of 1,000 former residents of Provincial institutions. She suggested that there may be
potentially another 300 or more claimants who might come forward. She wrote as follows:

Lawyers acting for the Province in the ADR program, including myself, have expressed
concern about the lack of tools available under the MOU to assess credibility of the
clams. During the negotiations we expected to be able to rely heavily in the ADR



settlement negotiations on the judgment of our investigators as to the credibility of
clamants. Unfortunately, this approach has not worked as the investigators are unable in
many cases to offer an opinion.

In those cases where the investigators are unable to offer opinions, the lawyer reviewing
thefileisleft to discern credibility on the basis of the Facts-Probe Inc. statement and
whatever documentary evidenceis available. Frequently there is a dearth of institutional
information that might explain injuries or predispositions to fantasy or otherwise. Under
the MOU thereis no right of cross-examination, and no right to lead contradictory
evidence from independent sources. If the statement provided by the claimant isinternally
consistent, makes allegations against “known” perpetrators, and it checks out that the
claimant was there when the alleged perpetrator was also there, the claim is essentialy
validated. Itisvery difficult in any claim under the MOU to challenge the type or
frequency of abuse without the tools to test the information. The type and frequency of
abuse determine the value of a claim under the grid. Thisinability has adirect financia
impact on the value of the claims.

At the same time, calls have come into the ADR office from other claimants asserting
another claimant is untruthful. The Internal Investigation Unit has expressed the view that
many of the claimants are fabricating information. The I1U based this opinion from their
interviews of claimants and their review of files. Unfortunately their opinion is as much
impression as it isfact and can’t be advanced in the ADR process unless there is concrete
material that can be produced. The RCMP have likewise expressed a smilar view to that
of the 11U, although the RCMP will not alow usto use any of the information they have to
substantiate their view.

The problem is that many of us have impressions as to the credibility or lack of credibility
of claims, but none of usin the process are confident the system in use effectively alows
fase claimsto be denied. Asone of our lawyers put it: “In the criminal justice system, it
is accepted that it is better that nine guilty men go free, than have one innocent person
convicted. Inthe ADR process, we compensate 9 people to get to the one who deserves the
compensation.” While we have no way of knowing if the ratio is as high as nine to one,

the point is that we are uncertain asto what the ratio might be, but | believe the potentid is
high, in light of the validation process.

Scott raised concerns that a complete abandonment of the Program could have a
deleterious impact on some of the claimants and suggested other less harsh methods of ending the
Program. Sheidentified two alternatives. The first was the one used in New Brunswick, where
early termination of their program was announced on 24 hours notice. Although this would not
address the validation issues, it would reduce the Province' s financia exposure by some $15
million (300 claims). Scott expressed the view that although some of the 300 might choose to
litigate, the mgjority would not. The other alternative was to legislate a different processto
replace the present one. Scott said this new process could use “similar, although not identical
parameters to the present program, and allow more rigorous testing of information.”
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Thefirst file reviews were not heard until September 1996. The MOU provided few
details of the procedure to be followed on such reviews. On September 16, 1996, Ms. Derrick
proposed the following procedure:

I Asthe survivor’s lawyer, she would make a brief introduction of the Demand and
the Province' s response to it, identifying the essential issues;

Unless she misstated or omitted some central detail, counsel for the Province
would make limited comments, reserving argument until after the survivor spoke
to thefile reviewer;

The survivor would address the file reviewer directly. The reviewer would be able
to ask questions, but there would be no cross-examination of the survivor by
anyone,

Counsel for the survivor may need to draw his or her client out if they are having
difficulty expressing themselves. Thefile reviewer may be asked to assit;

Once the survivor is finished, Derrick would make her submissions in support of
the Demand and the Province would then respond. There would be no formalized
rules limiting reply and counter-reply. Any argumentative statements would be
between counsel, and not directed to the survivor;

The review would take place in an informal physical setting, with a seating
arrangement around a table being preferred.

The Compensation Program drafted a reply, disagreeing with some of the procedures
suggested by Ms. Derrick. However, the reply was never sent, and the actual file reviews usually
proceeded in the manner outlined by Derrick.

In discussions with us, the Compensation Program staff expressed the opinion that file
reviewers were generally not favourable to the positions taken by the Province. Substantially
higher compensation amounts were being awarded on file review than had been offered by the
assessors. For example, the first review decision was released on September 26, 1996. The
Province' sinitial offer had been $2,000. The file reviewer awarded $40,000. An examination of
other early file review decisions indicates a similar pattern. As further file reviews were held, the



assessors became alarmed by decisions that imposed what they (the assessors) considered to be an
unforeseen liability for abuse alleged to have been committed by non-employees, such as other
residents, but “condoned” by provincial employees.®

On October 11, 1996, the Minister of Justice wrote to the Minister of Finance, telling him
that the budget would be insufficient to meet the needs of the Compensation Program. He
reported that the Province had received 503 Demands for compensation, but that Facts Probe Inc.
(the Murphys) had taken 721 statements from survivors, with another 389 waiting to be
interviewed. The Murphys projected an additional 200 requests for statements to be taken before
the December 18" deadline, for atotal of 1,310 Demands for compensation. The Minister of
Justice commented that with a total population at Shelburne and the Truro School for Girls of
9,620, the projected 1,310 applications was not out of line with the experience of compensation
programs in New Brunswick and Ontario.

The Minister of Justice enclosed a revised budget which estimated a total cost of $86
million — an over-expenditure from the initial budget of approximately $53 million. Thiswas
based on the assumption that the average award for compensation and counselling would remain
constant.

Department of Justice officials held extensive meetings on October 15, 16, and 17, 1996.%°
An ad hoc committee (sometimes referred to as the ‘Review Team’) was formed to identify the
range of options available to the Government and present areport to a‘ Steering Committee’
composed of the Deputy Ministers of Finance, Justice, and Community Services and P&P. The
Review Team was to identify the expected maximum and minimum over-expenditure risks for the
current and next fiscal years, to review the Program administration procedures in place in order to
ensure efficiency and effectiveness, and to document efforts to recover some of the Program
expenditures from the Province sinsurers.

The Review Team formulated a number of scenarios and different options within each
scenario. They can be broken down into two aternatives. 1. changesto bring in expenditures for
compensation under or at the budget target, and 2. changes to *“ minimize the over-expenditure

°As indicated in Chapter V1I, the MOU provided that survivors whose claims were validated were to be
compensated for abuse “ perpetrated, condoned, or directed by employeesof the Province” during thetimethe survivors
were resident in the named institutions. The MOU did not provide any further guidance as to the meaning of
condonation.

“Among those present were Douglas Keefe, Alison Scott, Sarah Bradfield, Paula Simon, Averie McNary,
Brian Seaman, Michele McKinnon, Clarence Guest and Kit Waters.
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risk.”

Some of the options identified to bring in expenditures for compensation at or under the
budget target were to pass legidation terminating the existence of the MOU, and removing the
right of claimantsto litigate. In the place of the existing Program, the Government would
unilaterally substitute a new program which could include: 1. the prorating of al claims according
to severity, 2. settlement of all claimson afirst comefirst serve basis, 3. restriction of eigibility
(either based upon the date of the alleged abuse or specific alleged perpetrators), or 4. the
establishment of a private trust, with trustees to determine criteriafor distribution. Other
scenarios included opting out of an ADR process and reverting to civil litigation.

Asfor the alternative of minimizing the over-expenditure risk, one method proposed was
to enact legidation to restrict the MOU, but still permit civil litigation. Another method was to
top up the Program budget in conjunction with a more restrictive MOU, thereby improving the
current process to allow for greater control for the payment of claims.

On October 18, 1996, Paula Simon wrote a detailed |etter to the Deputy Minister of
Justice. Init, she referred to the recent meetings with senior officials from Justice and Finance
and voiced her objections to the direction the Government appeared to be taking. She wrote:

It appears after our discussions that there is aleaning towards breaking the MOU and
making minor or wholesale changes to the process. Ms. Nancy Muise, Director of
Auditing for the Department of Finance, stated a number of times over the past day and a
half that an over-expenditure will not be tolerated. She a so stated that they planned to
audit the project and make changes to our process, assuming they can lower the projected
budget over-expenditure. While I would welcome any ass stance/suggestions auditing can
givein relation to maximizing cost efficiency, it would appear that they are recommending
breaking the MOU in order to accomplish this objective.

Although we are encountering significant difficulty in implementing the MOU, the problem
areas were identified as potential difficulties during the negotiations, and in meetings where
we sought instructions from Dr. Gillis, the Minister of Justice at the time. The agreement
that the Government had asked us to negotiate was based on the principles of fair
compensation and early resolution for the survivors. 1t was aso driven by concern over
the cost to the Government, in terms of embarrassment and resources, of litigation and a
possible public inquiry. Dr. Gillis has said publicly on many occasions that we have a
moral responsibility to the survivors. | am concerned that the moral responsibility to the
survivors may now be denied based on alarger number of survivors being identified than
had been initially projected. It ismy view that as the scale of the problem of abuse at these
institutions has become increasing more apparent, the moral responsibility to the
Government has also increased, not |essened.



It was my understanding that the validation process was never intended to be rigorous. It
was agreed that we should, for the most part, believe the statements given to Facts-Probe
Inc. Thiswas based on the premise that the majority of the survivors were telling the
truth. Both the Government and the survivors had confidence in Messrs. Murphy, the
Facts-Probe Inc. investigations [sic]. | have spoken to Messrs. Murphy, and they still fedl
that by far the vast majority of survivors are telling the truth.

Notwithstanding the above, it was acknowledged during discussion[s] with Minister Gillis
that this validation process would leave the process open to fraudulent claims. At the time,
it was accepted that a small percentage of invalid claims would be paid, but, on balance,
that this was an acceptable price to pay to meet the stated goals of fair and early
compensation for survivors of abuse.

It is clear from this letter that Simon believed strongly that the Government should not consider
breaking the MOU. She maintained that the abuse occurred, and that compensation should be
paid accordingly.

In the meantime, in at least four compensation files that had been settled, information
subsequently came to light that could have had an impact on the assessment of the claims. 1n one
of these files, the information was sufficiently cogent to lead the file assessor to suggest that even
though a settlement had been reached through negotiation, the payment should not be made (and
it was not).

On October 22, 1996, the Deputy Minister instructed Ms. Simon to ask the 11U to begin
investigating immediately the claims contained in alist of files that were then in the file review
process. Forty-seven claims were on the list. On the following day, the Deputy Minister
instructed Simon that the Compensation Program was not to process any new claims. Any new
Demands received should simply be acknowledged. All claims that had not been paid were to be
investigated by the 11U before any further action was taken.

In aletter dated October 23, 1996, Anne Derrick called for a public explanation about
what was going on with the Compensation Program. She also sought an assurance that the
Province would honour its obligations.

On October 31%, Paula Simon wrote to the Deputy Minister. She expressed her deep
concern about the implications of breaking the MOU. Since it appeared to her the Program
would be restructured, and her position would be terminated, she tendered her resignation
effective that date.
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On November 1, 1996, the Province issued a press release announcing the suspension of
the Program. The Minister of Justice cited the overwhelming volume of claims, as well as new
information, as justification for the suspension. He said the Government needed to take time to
“fully review thisinformation.” The press release did not say how long the review would take,
but assurances were given that it would proceed as quickly as possible. The Minister maintained
that the Government remained committed to an ADR process to provide compensation to those
who legitimately deserved it.

4, AUDIT OF CLAIM FILES

As noted in Chapter |, my staff carried out areview of claim files. A list of fileswas
produced from the database maintained by the Compensation Program. According to thislist,
1,235 claims were processed by file assessors in the Compensation Program.** Of the 1,235, my
staff randomly selected 90," and reviewed all material that was available, first, to the file assessor
in responding to the Demand, and second, at the file review stage, where applicable. In so doing,
| have tried to better understand the way in which claims were processed, and to ascertain some
of the difficulties encountered in the operation of the Program, and the reasons for them.

For purposes of examining how they were processed, the randomly selected claim files
were sorted according to what | considered to be the three phases of the Compensation Program:

Thefirst, which began on June 17, 1996 and lasted until the Program was put on
hold November 1, 1996. This phase was governed by the MOU;*

The second, which began in December 1996 and lasted until November 1997. As
will be set out in a subsequent chapter, this phase was governed by the MOU as
varied by the Government on December 6, 1996;

“As will be discussed later in this Report, a definitive number as to the total caseload processed by the
Programisdifficult to ascertain. Statistical reports prepared in March 2000 and July 2001 show the caseload to have
been 1,252 and 1,249 respectively. A final statistical report shows the total number of claims processed to be 1,246.

2The file names were provided to us in alphabetical order and every 14" file was reviewed.

BEvenif completed after November 1, 1996, a claim was till considered to be within thefirst phaseif it was
processed according to parameters of the original MOU.



I The third, which began on November 6, 1997 and lasted until the end of the
Program. Asexplained later, this phase was governed by the Compensation for
Institutional Abuse Program Guidelines.

According to statistical reports provided by the Program office to the Minister of Justice,
580 Demands were made in the first phase of the Program. The assessors responded to 431. In
23 cases, the claim was denied. In 14, the assessor accepted the amount demanded. Three
hundred and ninety-one offers were made, and in three cases the assessor requested more
information. On the whole, 278 cases were completed.*

Of the 90 files we reviewed, 31 were completed in the first phase of the Program. Those
31 files are discussed here.

In none of the 31 files was there any employee input. | cannot say whether there was any
employee input in the rest of the 278 files completed during this period, but it is clear that in the
first phase of the Program the MOU did not provide any opportunity for the employees' voice to
be heard.

In asmall percentage of the files we reviewed, the alleged abusers were deceased or
otherwise unavailable to provide input.*> However, in amajority of the files, allegations were
made against former and current employees who were available to be contacted. In those files, 63
former and current employees were named as abusers. To the best of my knowledge, only 10 of
them were deceased at the time the statements were given. My staff could not find any indication
of an attempt having been made to contact any of the remaining employees to seek their response
to the allegations asserted by the claimants.*®

The manner in which the claims were submitted was similar in most cases that we
reviewed. As prescribed by the MOU, claimants submitted a Demand together with a statement
taken by Facts-Probe Inc. (the Murphys), the [1U, or a police agency. In the Demands submitted

A November 21, 1996 statistical report suggested that 276 claims were completed. The Minister of Justice
also informed the L egislative Assembly on November 20" and 21 that the Province had settled 276 cases. However,
later statistical reports of December 3 and 11, 1996, as well as a November 30, 1996 letter from an actuarial firm to
the Minister, indicated that 278 cases had been settled.

BUnavailability could be due to health problems.

*As mentioned later in this section, in one file an allegation was made against an individual whom the file
assessor did not consider an employee. Prior to filereview an 11U investigator located theindividual. She confirmed
that she had been a provincial employee at Shelburne for two brief periods of time. However, no statement was taken
from her regarding the allegation that she had sexually abused a claimant.
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by counsal on behaf of claimants, the allegations made in the Murphy statements were usually
summarized, submissions were made as to the categorization of the abuse claimed (according to
the grid set out in the MOU), and the amount of compensation requested was stated. In the
majority of cases, the compensation requested was at the upper limit of the suggested category.

Our review shows that in 28 files only a Murphy statement was relied upon. In two cases,
RCMP statements, taken in 1991 during the Nova Scotia School for Girls criminal investigation,
were available to the file assessors. I1n one other case, the claimant also submitted a transcript of
his testimony in the MacDougall criminal trial.

Our review revealed that, during this phase of the Program, the I1U investigative support
to the assessors consisted of providing them with institutional records (index cards, journal
entries, employment records). There were instances where the institutional records included such
things as medical reports, social history reports, incident reports and school documentation. The
provision of such other documentation seemed to depend on which institution was involved, and
how recent the allegation in the claim was. the more recent it was, the more likely it was that
additional documentation was available.

The written Responses by the assessors to Demands were generally short, usually just over
one page. They reflected the problems that assessors were facing during the process. In many
cases, the assessors indicated to clamants counsel that:

Further information may be forthcoming; however, due to the deadlinesin the
Memorandum of Understanding (MOU), | am unable to consider any further
documentation which may be received. | have reviewed: the information received from the
ADR investigators; the MOU; the Demand; institutional employee information available
to me and relevant case law.

In formulating the Response, the assessor would check the available institutional records.
If the records showed that the claimant and the alleged abuser were both at the ingtitution at the
time of the alleged abuse, the assessors would accept the claim as valid. However, in most cases
the assessors put the claim in alower category, or at least at the lower end of the same category.

As stated before, the MOU provided that if a claim could not be settled by negotiation, the
claimant could proceed to file review. According to a statistical report from the Program, as of



December 11, 1996, 101 claimants had opted for file review.*” Thirty-three of the reviews had
been completed. In the 31 cases reviewed by my staff, six claimants had proceeded to file review.
All of thelr reviews had been completed.

The following summaries of files we reviewed illustrate how the Program operated.

P.B., aformer resident of the Nova Scotia Y outh Training School during the mid-1950s,
filed a Demand on June 17, 1996, requesting $30,000 compensation (category 9 — minor sexual
and minor physical abuse). She alleged that employee X grabbed and rubbed her breast, and that
employee Y struck her hands with a heavy wooden ruler (because she was in class looking out the
window at aball game) and dragged her to a“cell” and kept her there for approximately one
hour. The Murphys advised Alison Scott that the aleged abusers were probably deceased. The
records for the claimant were available from the School.

The file assessor offered $2,500 plus a $5,000 counselling allotment. She stated that the
Program office could not locate any employment records for the alleged sexual abuser, that back
in 1955 corporal punishment in schools was accepted, and that there had been no “cell” at the
school. She suggested that P.B. may have been taken to a quiet room to settle down.

The claimant requested that her claim go to file review. The review was held by way of
conference call on October 9,1996, with the claimant participating. Despite the lack of recordsto
show that the aleged sexual abuser was employed at the School, at the end of the call thefile
reviewer assessed the claim at $20,250. The decision was confirmed in aletter dated October 9,
1996. In setting out how the award was determined, the file reviewer commented as follows:
“Credibility — Ms. [file assessor] acknowledged that [P.B.] was telling the truth.” Thefile
reviewer found the grabbing of the breast to be at the low end of the minor sexua abuse scale.
She found that the use of a heavy ruler-like object on two occasions, causing redness, swelling
and stinging, to be minor physical abuse, abeit at the low end of the scale. She aso found that
the claimant was placed in ajail-like room with bars on the door and window, holding that this
was not a ‘timeout’ to quiet P.B. down, but was “unjustified.” It was, accordingly, an
aggravating factor, adding $250 to the award.

G.B., aformer resident of Shelburne, alleged he was the victim of physical abuse (hitting,
beating, punching or dapping) perpetrated by a number of unnamed and named counsellors,
including employees A and B. A Demand was filed on June 17, 1996, requesting $25,000

YAs noted above, by thistime, assessors had responded to 431claims, accepting 14, rejecting 23, and making
an offer in 391.
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(category 10 - medium physical abuse). In a Response dated August 1, 1996, the file assessor
noted that according to the Province' s records, employee A did not start his employment until
well after the time that G.B. attended Shelburne, and that there was no record of a school
employee with the name of employee B. The assessor asserted that the other abuse alleged by the
claimant was minor in nature (category 12) and offered $2,000.

The claimant requested that his claim go to file review. Thefile review was held by
telephone conference call with the claimant participating. In awritten decision dated October
18,1996, the file reviewer commented as follows on the issue of credibility:

Before dealing with the issue of category and quantum, | would like to comment on
credibility asit wasan issuein thiscase. [G.B.] claims abuse at the hands of [employee
A] and [employee B]. The Province does not have records of either man being employed
by them at the time [G.B.] was at the Shelburne School for Boys, but do have records of
[employee A] being employed at a much later date. [G.B.] is clear on the names and
descriptions of the employeesinvolve [sic] and does not feedl it possible that he is mistaken.

| accept [G.B.’g] dlegations with regard to these two employees. Records are not always
indicative of the way things were at the time and [G.B.] as pointed out could have used
other names of employees if it was his intention to deceive as records of those employees
are consistent with hisrecall. Also [G.B.] had an out so to speak, and could have said that
he may be wrong but stood steadfast to his recollection. These points coupled with the
overal credibility of [G.B.] lead me to accept his allegation in relation to those two
employees.

The file reviewer went on to conclude that the abuse fell within category 10 (medium physical
abuse), as being chronic physical abuse, and awarded $18,000 in compensation plus the applicable
counselling allotment.

D.H., aformer resident of Shelburne submitted a Demand on June 17, 1996. Init, he
claimed he had been subjected for months to repeated and persistent intercourse with X, awoman
alleged to have been an employee, whom he could not name but described by her function at the
school. He further claimed that he was fondled by a second employee, and that a third employee
digitaly penetrated him during a strip search. In respect of physical abuse, D.H. alleged that a
number of named counsellors had “beat him at least three time aweek.” He requested
compensation under category 2 (severe sexua and medium physical abuse) in the amount of
$100,000.

Thefile assessor, in her Response of August 1, 1996, disputed the contention that D.H.



had been “ subjected” to repeated and persistent intercourse with X, given that D.H. was almost
certainly over the age of consent at the time they had sexual relations. The assessor aso stated
that X was listed in the records as being in a“job shadowing program,” at Shelburne to learn job
skills, and was therefore not a Nova Scotia Government employee. The assessor further argued
that X was not in a position of authority over D.H. With respect to the strip search, the assessor
contended it did not constitute sexual abuse: it was initiated because D.H. was caught with a
lighter he was not supposed to have. Finaly, the assessor suggested that the alleged physical
abuse constituted minor physical abuse. She made an offer of $3,000.

The claimant elected to go to file review. In the course of preparing for the file review,
the assessor contacted the [1U and asked for any further documentation about X, the person that
was at Shelburne doing the job shadowing. The [1U reported back that a search of al available
records had failed to turn up any employment records for X, but that they had contacted her and
she had said she had been a provincial employee on two short occasions. Thereis no indication
that X was ever asked if she knew D.H. or had had any relationship with him. The information
that X was indeed employed at Shelburne at the relevant time was disclosed to the claimant and to
thefile reviewer.

The file review was held on October 30, 1996, with the claimant present. A written
decision was released November 12, 1996. The file reviewer noted that there was extensive
guestioning of D.H. by her and by the file assessor. In relation to the claim of physical abuse,
D.H. named 10 employees as having punched, slapped or hit him with objects. He claimed
permanent hearing loss from one such incident, but advanced no medical evidence to support the
injury. Thefile reviewer observed that the Province had originally taken the position that the
physical abuse was minor, but upon hearing the claimant’ s evidence changed their characterization
to that of medium physical abuse.

In relation to the sexual abuse, the reviewer stated that the Province did not dispute that
the strip search occurred, but contended that it was avalid search. The reviewer accepted that it
did occur, and found on a balance of probabilities that it was a sexual assault. With respect to the
allegation of repeated sex acts with X, the file reviewer concluded:

| find that [ X] was an employee at Shelburne, and if she did not have actual authority over
[D.H.] she had the appearance to [D.H.] of having authority or influence over him, and she
had an obligation to exercise good and proper judgment in her interaction with the
residents at Shelburne. If this allegation was in a public school scenario | submit that the
[X] in question would have been fired for abuse of her position, judgment and sexual abuse
of astudent. Clearly [X] acted inappropriately and she abused her apparent or red
authority to gain sexual favours from [D.H.].
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In discussion with Ms. Derrick [counsel for D.H.] and [the file assessor] at the review
hearing, it was agreed that the allegation regarding [ X] was either severe sexual abuse or
not sexua abuse at all. The frequency and nature of the sexual abuse alleged does not fit
within the classification of medium sexua abuse. The only use [sic] is whether or not the
sexual relations were consensual. | find that the sexua relations between [D.H.] and [X]
were not consensual and they must be characterized as severe sexua abuse.

The file reviewer concluded that this was a category 2 (severe sexua and medium physical) claim,
and awarded D.H. $90,000 plus a $10,000 counselling allotment.

During our audit, we also reviewed three files where the claimant had been a complainant
in the criminal proceedings against former employees of either Shelburne or the Nova Scotia
School for Girls (“NSSG”). Inthefirst file, the claimant was G.C., aformer resident of NSSG.
She had given a statement to the RCMP in 1991 aleging that George Moss had fondled her on
five - six occasions. In addition, she had provided a statement to the Murphys during the Stratton
investigation recounting the same misconduct by Moss.*® G.C.’s Demand, dated June 12, 1996,
requested an award in the range of $35,000 to $40,000 (category 8 — medium sexual abuse). The
assessor wrote a Response on July 30,1996, that accepted the claim as being properly classified as
medium sexual abuse, but made an offer of $30,000 (placing it at the low end of the category 8),
plus a counselling alotment of $7,500. G.C. accepted the offer.

In the second file, the claimant was R.G., also aformer resident of NSSG. She gave a
statement to the Murphys during the Stratton investigation alleging sexual abuse by Mossin the
nature of “french” kissing, fondling, masturbation, digital penetration and vaginal intercourse.*
She submitted a Demand on June 12, 1996. Init, she requested an award at the top of category 8
(medium sexual abuse) in the amount of $50,000. The Response by the file assessor, dated
August 2, 1996, agreed that the incidents were properly classified as medium sexua abuse, but
offered the claimant $32,000. Through her counsel, R.G. submitted a counter-offer to settle for
$42,000; counsel also indicated that if this was not acceptable, he had instructions to proceed to
file review.

The assessor responded in a letter dated August 13, 1996. He indicated that additional
information had been brought to his attention, including R.G.’s 1991 statement to the RCMP in

80n October 9, 1992, Moss pled guilty to four out of seven charges of indecent assault, and was sentenced
to 12 months incarceration. G.C. was not one of the complainants named in the four charges to which Moss pled
guilty. She was a complainant in one of the charges to which he did not plead guilty.

®Moss pled guilty to indecent assault in relation to R.G.



which she had complained of only one incident of abuse involving Moss (involving fondling). He
stated that he had not known of this statement and other related materials at the time of hisinitial
Response, but in light of them his first offer was generous and would not be increased. R.G.
accepted the offer.

In the third file, the claimant was P.H., one of the 10 MacDougall complainants. He
submitted a Demand on July 2,1996, which enclosed his two Murphy statements (one given
during the Stratton investigation and the other given on April 22,1996) and a transcript of his
testimony from the MacDougall trial. P.H. claimed not only for the sexual abuse perpetrated by
MacDougall, but also alleged that MacDougall and eight other counsellors had physically abused
him. He requested compensation under category 6 (medium sexual and physical abuse) in the
amount of $60,000. The file assessor responded on August 27,1996. She agreed that the sexual
abuse suffered by P.H. may be properly categorized as medium sexua abuse, but at the low end.
She also asserted that the allegations of physical abuse did not result in any claimed injury. She
offered compensation in the amount of $30,000. The claim was eventually settled on September
17, 1996, for $44,000, plus a counsdlling allotment of $7,500 as a category 7 claim (medium
sexua and minor physical abuse).

5. ANALYSIS

As| noted in a previous chapter, the Government had created a Compensation Program
that did not contain a true validation process. The absence of meaningful validation is
supported by an examination of the early operation of the Program.

As outlined above, my staff randomly reviewed a number of claimfilesto assist in
providing me with an accurate sense of how the Program operated in practice. Thisrandom
review demonstrated that during the early operation of the Program file assessors ‘ accepted’
claimants assertions of sexual and physical abuse without any input from the current or former
employees who were alleged to have committed the abuse or from witnesses who might
reasonably be expected to have relevant evidence on theissue. Aswell, file assessors ‘ accepted’
claimants assertions of abuse without the benefit of documentation that might bear upon the
claimants' credibility or reliability. (Thisis not intended as a reflection on the assessors, but on
the Programitself.) Perhaps the argument could be made that employees were not entitled to be
full partiesto the design of an ADR process. But even if that were true, it remained sheer folly
to accept abuse claims as valid without even knowing what the implicated employee had to say.

The number of claims being processed, the time constraints imposed, the limited
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information available to assessors, the recognition that abuse was to be presumed, the absence
of any right to test the claimant’ s evidence or to call contradictory evidence even if it were
available, all contributed to the absence of a credible process to properly evaluate claims.

My review revealed that there were instances where claims of sexual abuse were
regarded by assessors as demonstrably false — for example, where abuse was claimed against an
employee who had not even been at the institution when the claimant was present. Assessors
might nonethel ess agree to compensate the claimant for other alleged abuse, usually on the basis
that there was no concrete proof to dispute those remaining allegations.®® Of coursg, it is
possible that these other allegations were true. But | find it deeply problematic that a deliberate
falsehood would not be regarded as virtually disqualifying the claimant from compensation. A
program that determines that a claimant has lied about part of a claim, but nonethel ess settles
the balance of the claim, asif no lie had been exposed, lacks credibility.

Smilarly, some of the claims were regarded with incredulity by the file assessors but,
absent a demonstrable falsehood, they did not feel that they could deny the claim. Instead, they
felt that they could only rely upon the perceived improbabilities of the claims to negotiate a
lesser amount.

Another scenario presented itself. Individuals who had testified in the criminal process
sometimes claimed abuse far more extensive than testified to earlier. Under these
circumstances, assessors treated the claim as exaggerated and tried to settle the claim at an
amount compatible with the criminal testimony. In this sense, claimants who had testified in the
criminal proceedings might be challenged on their statements in a way that was unavailable to
assessors for the balance of claimants.

Generally, file assessors expressed frustration that they did not have sufficient — or,
indeed, any — information, nor the tools to adequately test claims that they had reason to doubt.

That being said, it became obvious to me that there was not always a uniformity of
approach amongst file assessors. Some viewed the claims more sceptically than others. Aswell,
some who initially regarded the vast majority of claims as credible came to modify their views,
even on the limited information available to them, as more and more claims were processed.

23pmetimes, the claimant would purport to ‘withdraw’ the deliberate fal sehood.



When assessors did respond by highlighting dubious aspects of the claim — often in the
context of a counteroffer — claimants and their counsel, who had been told that their allegations
would be accepted unless there was concrete evidence to the contrary, became frustrated.
Counsel for the claimants submitted that, at times, file assessors arbitrarily rejected claims, and
harmed their clients through insensitive challengesto their veracity. They felt that their clients
were being re-victimized through the process itself, which, they said, should have been governed
by the need to ensure that their clients felt that they were “ believed, respected and
acknowledged.” The point was repeatedly made to the Government that the assessors were
contravening the MOU since it contemplated that, absent evidence specifically disproving the
Murphy statements, compensation was to be provided. “ Suspicions’ or “ concerns’ about the
accuracy of a statement were said to be of no effect under the MOU. Claimants also advised me
that their counselling often had to focus on the adver se effects of the compensation process,
rather than the original abuse.

Our random review of the claim files permits me to conclude that some claims — whatever
their actual merits — were deserving of close scrutiny and invited serious doubts about their
veracity. A true validation process would have permitted these claims to be properly evaluated.
Instead, file assessors were driven to either accept dubious claims because they could not be
disproven, or engage in the equally flawed process of settling them at reduced amounts. The
latter approach was largely motivated by the realization that, absent demonstrable fal sehoods,
the file reviewers were likely to accept the claimsin full. Even recognizing this flawed process,
assessor s should not have settled claims where any deliberate fal sehoods had been
demonstrated. This could only further undermine any remaining credibility of the Program.

The concerns expressed here are further addressed in later chapters as the Program continues.

None of these criticismsis directed to the claimants or their counsel. They correctly
perceived that the approach by assessors to their claims was, at times, incompatible with the
spirit of the negotiations leading to the MOU, and the MOU itself. Nor should these criticisms
be borne by the file assessors. They were themselves trapped within a flawed process.
Furthermore, | do not believe, as alleged by claimants' counsel at the time, that file assessors
were systemically attempting to ‘low ball’ true victims of abuse.

Additional evidence as to the flawed character of the validation processis drawn from
the fact that the Compensation Program sought input from the Murphys respecting the
credibility of claimants. For the reasons reflected in Chapter V, the Murphys were not well
situated to provide accurate assessments of credibility. They had collected information from
complainants, but had not tested the statements, either through further questioning of the
complainants, a comparison with previous statements made by the complainants and others, or a
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review of medical or institutional records. Indeed, some assessors and file reviewers remarked
that obvious, follow-up questions were not asked by the Murphys. The post-Stratton statements
taken by the Murphys were similar in form. Again, thisis not a criticism of the Murphys: it
reflects the instructions they were given.

Any opinions expressed by the Murphys on the issue of credibility would have been
largely based on their assessment of claimants' demeanour. Credibility assessments based on
demeanour alone are notoriously unreliable. Aswas said by the British Columbia Court of
Appeal in Farynav. Chorny:? “If atrial judge’s finding of credibility is to depend solely on
which person he thinks made the better appearance of sincerity in the witness box, we are |l eft
with a purely arbitrary finding and justice would then depend upon the best actors in the witness
box.”

In Alison Scott’s e-mail to Amy Parker, the point was made that, in the absence of any
right to test statements through cross-examination or to lead contradictory evidence, the only
control — albeit minimal — that the Province had to evaluate truth and credibility was found in
the information that the Murphys could impart to assessors. Hence, she felt that claimants
should not be permitted to introduce non-Mur phy statements which would not permit the
Province to bring the Murphys' judgment to bear on the issue of credibility. It was obvious to
me that some file assessors |ooked to the Murphys largely because they (the assessors) were
otherwise devoid of information to make proper assessments. With respect, the perceived need
to resort to the Murphys' assessment of credibility demonstrated the bankruptcy of the
Program’s validation process.

The Murphys themsel ves recognized the limited value of their assessments of credibility,
certainly in discussions with my staff. They indicated that they would advise assessors that the
claimants seemed convincing, but that they (the Murphys) were not psychologists and could not
make a real determination of the claimants’ veracity. Regardless of what was precisely
communicated to assessors by the Murphys, Ms. Scott’ s October 10, 1996 memorandum to the
Deputy Minister did reflect that they were unable in many cases to offer an opinion (leading her
to comment that any expected reliance upon the investigators as to credibility had proven to be
unwor kable).

During this period, the NSGEU and counsel retained by them to assist current employees

2[1952] 2 D.L.R. 354 at pp. 356-7.



expressed their concern that compensation was being paid before 11U investigations were
complete and before the employees’ side of the story had been heard. Ms. Scott’s October 10,
1996 memorandum to the Deputy Minister reflected the concern that the MOU did not provide
those involved in the Program with the tools to properly assess claims. It was felt that the
potential for compensating many false claims, given the validation process, was high. | agree
that all those concerns were fully warranted.

The Minister of Justice issued a press release on November 1, 1996, suspending the
operation of the Compensation Program to permit a review of the Program. He cited the
number of claims, the discovery of new information, and the responsibility to fully review this
information. He explained that the review would take time, but that the Department of Justice
was still committed to an ADR process.

It is obvious from my review of the documents that there were a number of circumstances
that explain the Government’ s decision to suspend the Program on November 1, 1996. These
included:

1 The anticipated over-expenditure of the Compensation Program budget given the
increased number of claimants;

Perceived problems with the file review process;

The discovery of additional information from documentation and from employees
that could impact on the assessment of claims;

The lack of tools in the Compensation Program process to effectively test
credibility.

Claimants counsel questioned whether the suspension was truly motivated by the
discovery of additional information or the perceived problems with the validation process. It
was suggested that the prime reason was budgetary: the Program was simply regarded as
costing too much money.

| am not in a position to rank the reasons for the suspension of the Program. | am
satisfied, however, that all of the above contributed to the decision.

The suspension undoubtedly caused turmoil to true victims of abuse. Nonetheless, | am
unable to conclude that the Government acted unreasonably in suspending the Program, given
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the serious concerns about its design and implementation, and how those concerns potentially
had an impact on the overall resources of the Province. Of course, as| reflect throughout this
Report, the most serious deficiencies in the Program could, and should have been, foreseen.
Had they been foreseen, a redress program might have been designed and implemented that
served the needs and interests of true victims of abuse, but not at the expense of fairness to other
affected parties or to the credibility of the Program itself.



XVI

Events Outside Nova Scotia

1. INTRODUCTION

In the previous chapters, | summarized the deficiencies or problems associated with the Nova
Scotia response to reports of institutional abuse. The more chalenging task is to make
recommendations as to how such reports should be addressed by government in the future.
Elsewhere, | described such recommendations as a ‘ blueprint for the future.’

What isobviousisthat thereisaserious need to consider the future of government responses
to reports of institutional abuse. The Nova Scotia response represents only one in a series of
government programs that have met with varying degrees of success. Thereisno reason to believe
that allegations of institutional abuse el sawherein Nova Scotiaor, indeed, Canadawill end here. On
the contrary, there are indications that such allegations are continuing to surface.

Having said that, one must recognize that there are significant variables that prevent a
government from simply superimposing one program —however successful —upon adifferent factua
situation. These variables include, but are not limited to:

| the kind of abuse alleged;
1 how the alleged abuse came to light;

1 whether current employees are implicated;

I the size of the pool of potentia claimants;



332  SEARCHING FOR JUSTICE

I the extent to which allegations of abuse have already been tested in criminal or other
judicia proceedings;

the existence of parallel investigations,

how recent the alleged abuse s,

the nature of the institutions involved and their residents;

the gender, colour, and cultura or ethnic background of those aleging abuse;

their psychological backgrounds;

whether such individuals are mentally or physically challenged;

the existence of factors affecting their accessto legal services; and
1 the availability of government resources.

The approach, therefore, is to identify those considerations that properly underlie a
government response, and to examine the components of both successful as well as unsuccessful
approaches to the issues. In that regard, | examine the responses made to reports of institutional
abusein other Canadian jurisdictions, aswell asastudy of thetopic prepared by the Law Commission
of Canada. The responses of other jurisdictions are considered here. The Law Commission study
isreviewed in the next chapter.

2. ONTARIO - GRANDVIEW TRAINING SCHOOL FOR GIRLS

The Government of Ontario operated atraining facility for adolescent girlsin Galt (now part
of Cambridge) from 1932 to 1976. Originaly known asthe Ontario Training School for Girls- Galt,
the facility was renamed the Grandview Training School for Girlsin 1967. It housed girls between
the ages of 12 and 18. Under the Ontario Training Schools Act,* the girls became wards of the
Province and the parents of the girlsrelinquished their rights asguardians. Theinstitution housed an

'R.S.0. 1980, c. 508.
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average of 120 girls annually, with approximately one-quarter of them in a secure facility known as
Churchill House. While some girls had committed minor crimes such as shoplifting, many were sent
to theschool becausethey had been pronounced “ unmanageable” under the Juvenile Delinquents Act?
for reasons such astruancy, the use of drugs or acohol, or “sexua immorality.” Many of the young
women sent to Grandview had been physicaly, sexually or emotionally abused by family members,
some were orphans, and some were from very poor homes whose families were unable to care for
them.

A number of students at the school were abused during their residency there. The most
significant period of abuse occurred in the mid-1960s to the early 1970s. The school was closed in
1976 after aninvestigationinto the abuse. Residentsalleged that they had been subjected to physical,
sexual and psychological abuse at the hands of guards and other staff. Some of the allegations had
been made contemporaneous to the abuse, but had not resulted in any legal proceedings at the time.

Theabuse cameto publiclight in 1991, when two women who were being treated by the same
psychologist told him of very similar experiences of abuse that occurred at Grandview. The
psychologist was shocked by the details, introduced the two women to each other and said that he
would support them if they went public with their stories. The women subsequently made
appearances on television, asking others who had been at Grandview to contact the police or the
provincial Government. In the summer of 1991, the Waterloo Regiona Police Service and the
Ontario Provincia Police began ajoint investigation into claims of physical and sexual abuse at the
school.

In December 1992, aVictim Witness Program sitewas established in Kitchener, Ontario, with
the express purpose of dealing with Grandview.*> Some women retained lawyers and initiated civil
suits. At the same time, asmall group of women formed the Grandview Survivor’s Support Group
(“GSSG”) toinvestigate optionsfor seeking compensation on acollectivebasis. They also hiredlegal
counsel (whose services were ultimately paid for by the Ontario Government). The group later
expanded to include more than 300 women.

The Province decided to pursue, through mediation, an out-of-court strategy to settle
Grandview claims. In May 1993, negotiations began between the Government and the GSSG. Over

’R.S.C. 1970, c. }3.

*The Program provided support to the abuse victims, who might become witnesses at criminal trials.
Specifically, it offered information about the court process and available community-based support services.
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the next 10 months the executive of the GSSG and the group’ slegal counsel held extensive meetings
with counsel from the Ministry of the Attorney General and the Government’s Grandview Project
Manager in an attempt to draft acompensation agreement. The Government provided funding during
the negotiations for acrisisline dedicated to Grandview survivors and for continued participation in
the discussions by the GSSG executive.

Inearly 1994, aDraft Agreement wasformulated by the Government and the GSSG executive
and put to a vote by the members of the GSSG. Over 127 women participated in the vote, and the
Agreement was ratified by over 80%. After Government approval, the program was announced in
June 1994.

The Agreement allowed all former residents of Grandview to apply for specified benefitsand
financia compensation from the Government through an alternative dispute resol ution processrather
than individually pursuing civil suits. It was a group agreement, but it permitted individua women
to choose whether or not to participate in the program. Individuals were required to obtain
independent legal advice (for which the Government provided $1,000 per applicant) before electing
to seek compensation under the Agreement. Those who elected to do so had to provide acomplete
release of any claim they might have had against the Government of Ontario for damages arising out
of their mistreatment at Grandview. Participation in the Agreement, however, did not restrict the
individud’ s rights to bring criminal charges or civil claims against individual perpetrators of abuse.

An application cut-off date was set for January 2, 1996. Applicationsreceived after that date
were not automatically rejected, but were considered on a case by case basis.

The purpose of the Agreement was outlined in its Overview:

The purpose of this Agreement is to engage in a process to afford any eligible person red
opportunitiesto heal and tointroducerea hopefor abetter future ... [It] isdesigned to address
the consequences of “abuse” and “mistreatment” as those terms are defined, of those who
were actually resident at Grandview ... It is an objective of the various components of this
Agreement tofacilitateapath of healing and recognition of self-fulfilment for itsbeneficiaries.
It is hoped that the coordination of the various components, will, as an integrated whole,
produce a more accountable and effective response for survivors of institutionalized and
sexual abuse.

(&) Detailsof the Compensation Package
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The Agreement provided for three different types of benefits. general benefits (intended to
benefit society asawhole), group benefits (for all former residents of the ingtitution), and individual
benefits (for those who claimed specific incidents of abuse). An Eligibility and Implementation
Committee (“EIC’) was established as an advisory body to oversee and superintend the
implementation of the benefits package. This committee was composed of two GSSG-appointed
members, one Government-appointed member and a chair jointly appointed by the Government and
the GSSG. The Agreement also provided funding for the GSSG to enable it to continue to offer
support to its members through meetings, outreach and a newsl etter.

(i) General Benefits

General benefits were not necessarily confined to benefits to former residents of Grandview.
They weredefined inthe Agreement as* programs, actionsor commitmentsthat the Government may
undertake or foster and which may provide benefits to survivors of sexual, physica and
institutionalized abuse generally.”

The Agreement included specific provisions for legidative and research initiatives.

Themainlegidativeinitiative outlinedinthe Agreement wasabill to amend variousprovincial
lawsto extend or eliminate limitation periods for commencing civil proceedingsin relation to sexual
abuse. The Government also reviewed itshiring, training and abuse-reporting practicesfor programs
involving youth in ingtitutional settings or under state supervision.

Three research initiatives were contemplated in the Agreement. First, there was a proposal
to evaluate the effect and effectiveness of the Agreement itself. Thiswork was later conducted by
Deborah Leach.* Results of her study are referred to in the applicable contexts below. Second, a
recommendation was made to conduct research to better understand the dynamics of the
consequences of abuse and to determine when and how to provide effective intervention. In this
regard, the Government supported the production of avideo and abooklet entitled “Until Someone
Listens.” Third, every applicant was given the choice to tell of her experiences at Grandview and
have her history recorded.

The idea of establishing a Healing Centre was also discussed but not acted upon. Instead,

“Leach, D., “Evauation of the Grandview Agreement Process: Final Report” (June 1997).
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some money was put aside for a needs assessment. However, these funds eventually went back to
the Government’ s general revenue fund.

(it) Group Benefits

Group benefits consisted of a dedicated crisis line, money for the remova of self-inflicted
tattoos and scars, and a genera acknowledgement by the Government recognizing the efforts of the
GSSG to bring to the attention of provincia authoritiesthe allegations of abuse and to develop anon
court-based process to assist the victims. The crisis line and money for the removal of tattoos and
scarswereavailableto all former residentsof Grandview. Individualsapplyingto haveasdf-inflicted
tattoo removed wererequired to swear astatement declaring when they attended Grandview and that
the tattoo was inflicted during that time.®

The crisis line which was established by the Government of Ontario during the negotiations
leading up to the Agreement was continued pursuant to the terms of the Agreement. Again, it was
availableto any former resident of Grandview without proof that she had been subjected to conduct
at the school that could have caused or contributed to her crisis. Thecrisisline existed for four years
and was closed March 31, 1997. Ms. Leach reported that a large majority of the women who
accessed the service felt it made a positive difference in their lives. However, some felt that the
counsellors were not aways sufficiently knowledgeable about institutional abuse or Grandview.

The Government allocated $120,000 for a tattoo removal fund and $50,000 for a scar
reduction fund. Fifty-two women had used this benefit as of December 1996, the latest date for
which information was available. Ms. Leach found that the impact of tattoo removal was significant
in improving self-esteem and the ability to live in the present.

The general acknowledgement referred to above wasread out in the provincia legidature by

the Attorney General, the Honourable Jim Flaherty, on November 17, 1999. It included an apology
to al the Grandview survivors.

(iii) Individual Benefits

STheindividual also had to have resided at Grandview for at least six months.
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A number of individual benefits, including direct financial compensation, were available to
former residents of Grandview whose assertions of abuse were accepted. Individuals had to apply
for these benefits. Their applications were reviewed by an adjudicator who determined whether the
claimant was in fact the victim of abuse and/or mistreatment (as defined in the Agreement) which
caused injury or harm and, if so, what financial award was appropriate. An applicant whose claim
was validated was aso entitled to apply for avariety of additional non-financia benefits that were
purchased by the Government from existing service providers on a case-by-case basis. The total
Government expenditure on awards and benefits was $16,400,000.° The various available benefits
are described below.

Successful claimants were entitled to a financial award for pain and suffering as a result of
abuse and/or mistreatment. “Abuse” and “mistreatment” were defined as follows:

1.1 ABUSE means an injury as aresult of the commission of a criminal act or act of gross
misconduct by a guard or other official at Grandview or in some circumstances by another
ward and includes physical and sexual assault or sexual exploitation. It isacknowledged that
sexual abuseincludesarbitrary or exploitative internal examinationsfor which no reasonable
medical justification existed and which resulted in demonstrable harm.

Act of abuseisthe act that causes injury.

1.2 MISTREATMENT means an injury as aresult of a pattern of conduct that was “cruel”
and for which no reasonablejustification could exist (arbitrary) and includes conduct that was
non physica but had as a design the depersonalization and demoralization of the person with
the consequent loss in self esteem, and may involve discipline measures unauthorized by any
superior authority. Thisis conduct that is plainly contrary to the policies and procedures
governing conduct at Grandview and the purpose of the governing legidation. Proof must
establish a pattern of conduct directed towards the individual personaly and errors of
judgement will not be sufficient. This conduct may include taunts, intimidation, insults,
abusivelanguage, thewithhol ding of emotional supports, deprivation of paterna visits, threats
of isolation, and psychologicaly cruel discipline or measures which were not officially
permitted in the management and control of the residents of the facility.

The genera environment of Grandview, the discipline and regulation of the conduct of the
wards in accordance with policies and procedures established for the governance and
management of the ingtitution cannot constitute mistreatment.

®Some sources put the figure closer to $12,000,000.
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The act of mistreatment is the act or acts that cause the injury.

In order to qualify for afinancial award, an applicant had to demonstrateinjury or harmwhich
justified compensation beyond a nominal damages award. The range of available awards was from
$3,000 to $60,000.” The precise amount conferred upon an applicant depended on the nature,
severity and impact of the abuse and/or mistreatment. In determining the amount, the adjudicators
were directed to use aprescribed matrix asaguide. Thismatrix set out the minimum and maximum
award ranges for various categories of misconduct, and also itemized the type of evidence expected
as proof. The adjudicators had the discretion to fix the award within the range prescribed. The
matrix is reproduced in full below.

ACTSALLEGED HARM/INJURY EVIDENCE/PROOF AWARD RANGE
Repeated serious sexual | Continued harm Possible: Medical/ $40,000.00 - $60,000.
abuse (sexual resulting in serious psychological/therapist/
intercourse anal/oral) & | dysfunction. police reports/direct
physical beating and Adjudicator applies evidence of victim if
threats. standards set out in credible/witnesses/

Agreement. documentary-

conviction of
perpetrator.

Physical abuse Harm sufficient to Same as above $20,000.00 - 40,000.00
involving justify award must be “mid range’
hospitalization with demonstrated.
broken bones or serious | Adjudicator applies
internal injuries. standards set out in the

Agreement.
Isolated act of sexual Harm sufficient to Same as above $20,000.00 -
intercourse/oral or anal | justify award must be $40,000.00
sex or masturbation demonstrated. “mid range’
with threats or abuse of | Adjudicator applies
position of trust. standards set out in the

Agreement.

"The Agreement provided that this money would not be counted in determining eligibility for Family Benefits
and General Welfare Assistance.
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will not attract an
award. Segregation

whether a minimal
recovery or a higher

No physica Long term detrimental Same as above $3000.00 on proof of
interference- forms of impact - conduct must acts of abuse or
“mistreatment” i.e. not have been lawful or mistreatment.

cruel conduct that was | condoned. The nature $10,000.00 -
prolonged and of the harm will $20,000.00 where
persistent. Confinement | determine once proof of serious harm found by
in segregation aone the acts are accepted the adjudicator.

339

may bejudtified in award.
accordance with
adminigtrative
authority. Abusive

segregation cannot be.

The Government of Ontario was responsible for 100% of the financial award. The average
award conferred was alittle under $40,000. In general, financial benefits were awarded for physical
and sexual abuse and mistreatment. In certain cases, psychological abuse and mistrestment were
compensated, but few awards were granted as a result of psychological abuse only.

Ms. Leach’'s study found that the vast majority of recipients thought the financial award
helped them make a positive change in their lives. Most importantly, it contributed to a sense of
validation, gave them some security and independence, improved their ability to take better care of
their children and other important people in their lives, and helped them plan for their future with
more skills. For asmall number of recipients, the award caused difficultiesin such matters as money
management and demands from others for assistance.

In addition to any direct financial award, an adjudicator was also able to direct the
Government to pay service providers additional sums up to $10,000 to cover exceptional medical or
dental costs related to the consequences of the abuse and/or mistreatment where no insurance
coverage was available.

The Government had established an interim therapy protocol to provide counselling and
therapy, pending completion of the Agreement. Former wards were then entitled to apply under the
Agreement for access to longer-term counselling and therapy. In order to qualify for such services,
the applicant had to submit an application for individual benefits within six months of the ratification
date of the Agreement. The application had to be accompanied by a treatment plan prepared by a
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therapist experienced in treating cases of abuse, and the therapist had to support the claimant’s
position that her experiences at Grandview likely caused or contributed to her present circumstances
and that counselling was required. Alternatively, an applicant could request an assessment by a
Government-approved counsellor.

All applications for counselling were reviewed by the Eligibility and Implementation
Committee. Interim counselling services remained in effect pending the review. If amgority of the
members of the EIC was satisfied that the requested counselling was appropriate, such services of
a value not exceeding $5,000 for a period of one year could be approved. This could occur in
advance of validation of the claim, but was subject to confirmation by the adjudicator. Provision was
also made for additiona funding in appropriate situations. Disputes between the EIC and the
applicant (or her treating therapist) were to be resolved by designated independent experts.

In exceptional circumstances, applicants could also obtain up to $5,000 in funding for short-
termresidential treatment programs. Appropriate evidence of need wasrequired, aswell asevidence
of the unavailability of aternative private or public funding. Applicants could access individua
counselling services following completion of the residentia program.

The vast majority of women interviewed by Ms. Leach indicated that the therapy and
counselling benefit made a significant difference to them. It helped them with improving their self-
esteem, going through the Agreement process, coping with their tragedy, and moving oninlife. At
the same time, many women were concerned about the limits to the funding. Many were unaware
of the limits, and said they would have used the funding differently if they had been aware. Some
recommended that the cap on this benefit be eliminated.

The Agreement provided for accessto educational or vocational training or upgrading. The
Government agreed to pay the* basic costs’ of education or vocation programs approved by the EIC.
Basic costs were defined to include tuition, books, course materials, atransportation allowance and,
where need was established, child care and computer costs. The Government also agreed to pay for
psycho-educational assessments to assist applicants in determining a suitable program of study or
training. The only conditions of the benefit were that the applicant attend all classes, fulfill all course
regquirementsand successfully completethe courseof study. Ms. Leach reported that many applicants
thought this benefit was extremely important, especially since education was something stolen from
them at Grandview.

Successful applicants could obtain free debt counselling and debt consolidation and budget
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assistance. Ms. Leach reported that the reactions of those who availed themselves of this benefit
were mixed, some finding it helpful and others finding it shameful.

A contingency fund of $3,000 per validated claim was set up. It was intended to cover
expenses for the following matters not covered, or not covered sufficiently, by other benefits:
medical and dental needs, child care and travel expensesincurred in relation to attending counselling
sessions, books and other materials required for a course of study or therapy, and fees for attending
workshops. Applicationsfor specific expenses had to be submitted to and approved by the EIC, and
need had to be established. Multiple applications could be submitted, but the money had to be used
within two years of the date the Agreement was ratified. This was the most widely-used benefit.
Most applicants used it for medical or dental purposes. All said it made at least some positive
differencein their lives.

Findly, the Agreement provided that each successful claimant was entitled to receive an
individual acknowledgement from the Government of the abuse or mistreatment, recognizing that
each of the women was harmed and there could be no justification for the abuse. Delivery of these
acknowledgements was delayed until the completion of all related crimina proceedings.

Reproduced below is a chart prepared by Goldie Shea for the Law Commission of Canada
detailing the number of applicantswho took advantage of the various avail able benefits as of October

1999.

Grandview - Usage of Benefits

BENEFIT NUMBER OF WOMEN WHO PERCENTAGE OF WOMEN
HAVE USED BENEFITS WHO HAVE USED BENEFITS

Therapy/counselling 123 91.8

Tattoo/Scar Removal 52 38.8

Contingency Fund 132 98.5

Educational/V ocational 46 34.3

Assistance

Financial/Budget counsdlling | 6 45

8Shea, Goldie, “ Redress Programs Relating to Institutional Child Abuse in Canada’ (October 1999), p. 33.
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Tota number of women who 134 100
used at least one of the
Agreement benefits

(b) The Process

Asstatedinthe Report of the Grandview Adjudicators,” the adjudication processhad multiple
goals. Firgt, itwasaforum for the review and assessment of evidencerelating to validation of claims
and the assessment of damages. To this extent, the hearings were similar to other, more traditional,
legal proceedings where judges review exhibits, listen to evidence, and make findings of fact based
onlegal standardsand principles, including the onus of proof. Second, the Grandview hearingswere
intended to offer the applicants an opportunity to describe their experiencesin their own words to
someone with authority. Adjudication wasto empower the survivors of institutional abuse to define
thewrong that was doneto them, to explain therepercussionson their lives, to demand accountability
and the restitution of their dignity, and to claim official recognition of the injustice.

The procedure for validation of aclaimwasasfollows. Applicantswere restricted to former
residentsof Grandview or its predecessor, the Ontario School for Girls. Each applicant wasrequired
to complete an application outlining the abuse and consequent injuries she allegedly suffered. This
had to be accompanied by a sworn statement as to the truth of the information given in the
application, a statement releasing the Government from any further liability, and a declaration of
having received independent legal advice.’® Theapplication could a so be accompanied by supporting
documentation gathered by the applicant.

Two investigators appointed by the Government reviewed the information and determined
if and when the applicant had been aresident at Grandview. They aso reviewed the Crownward files
of the applicants to determine whether there was evidence of corroboration, inconsistency or other
information relevant to the application. The application and all related documentation were then
submitted to an independent adjudicator for review, assessment and validation.

The adjudicatorswere all female professionalsin the law jointly chosen by the GSSG and the

*Report of the Grandview Adjudicators (May 13, 1998), p. 10.

“The legal advice was to ensure that the applicant understood the terms of the Agreement and the legal
implications of signing arelease.
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Government. Six in total were appointed. Asagroup, they had expertise in human rights, feminist
legd theory, tort law, criminal law, family law, congtitutional law, property law, access to justice,
health law, aboriginal legal rights, minority language rights and adjudication within administrative
tribunals. Feedback from the applicants suggested that it was very important that the adjudicators
were female, with many indicating that they would have been uncomfortable discussing the intimate
details of their claims with a man. In addition, the fact that one of the adjudicators was a native
woman who could appreciate the unique experiences of aboriginal claimantswas noted asbeing very
important.™

Each applicant was entitled to an oral hearing before an adjudicator. The hearing was held
in private and no transcript was maintained. The Government, the applicant and the GSSG were al
partiesto the proceeding and entitled to submit information to the adjudicator. The Government was
entitled to attend the hearings and make representations, although no adverse inferences were to be
drawn from the fact that the Government chose not to do so. The applicant was entitled to be
represented by counsel. In practice, most hearings occurred without lawyers present.

The burden of proving the clam was on the applicant on a standard of a balance of
probabilities. The applicant had to satisfy the adjudicator that the conduct complained of occurred,
was not minor, and the injury sustained was substantial and prolonged. The decision of the
adjudicator was final and not subject to appeal or other form of judicia review.

Hearings were held in various locations across the country. Efforts were made to select a
venue that would accommodate the particular applicant’s needs, and to provide as comfortable a
setting as possible.  As a result, hearings were sometimes held in an applicant’s home or in an
ingtitution where an applicant was detained.

Thehearingswere designed to beinformal and non-confrontational. Applicantswere advised
at the start how the hearing would proceed, and were given the opportunity to ask any questionsthey
might have. Applicants were also informed that any notes taken during the proceeding would be
private and confidential, and destroyed after a decision was rendered.

Applicants were asked at the outset to promise to tell the truth. The adjudicator then asked
to hear about the applicant’ s experiences at Grandview, and any impact those experiences may have
had. The adjudicators sought to give each applicant the chance to tell her own story. Follow-up

"Report of the Grandview Adjudicators (May 13, 1998), pp. 5-6.
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guestions were then asked to clarify confusing points and ensure that al the relevant issues were
canvassed. Applicants were aways given the opportunity to explain apparent inconsistencies.

Accordingto section 4.2.5 of the Grandview Agreement, in assessing aclaim, the adjudicator
was obliged to consider the following:

(A) How long was the claimant in residence?
(B) What was the age of the applicant?
(C) Were complaints made and if so when?

(D) By whom were the acts committed? What was the relationship of the claimant to the
person?

(E) What wasthefrequency of the abuse and mistreatment? Wasit an isolated act or aseries
of acts?

(F) What was the nature and severity of the abuse and mistreatment?

(G) What wastheimpact on the claimant? What was/is the consegquence of the abuse? What
treatment has been received for the injuries identified?

(H) Werecrimina chargeslaid; wasthere aconviction; was conduct criminal in nature? (It
is understood that many of the hearings may be concluded before the on-going criminal
investigations are concluded, and accordingly, no adverse inference should be made with
respect to beneficiaries whose alleged perpetrators have not yet been charged or convicted.
Furthermore, neither the laying of criminal charges nor a conviction are preconditions for
certification and relief under this agreement.)

(I) Wasthe claimant aresident of Churchill House?
Assuggested above, thetypesof material reviewed by the adjudicatorsincluded thefollowing:

1) the applicant’s written application outlining the abuse which she alleged that she
experienced and describing the injuries suffered;

2) the applicant’ s sworn statement as to the truth of her application,
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3) acertificate demongtrating that the applicant received independent legal advice regarding
her options;

4) asgtatement releasing the Government from further liability, signed by the applicant;

5) documentation from the applicant’s Crown ward file relevant to her claim, such asmedical
and dental records, reports of discipline, reports from the staff regarding the applicant’s
behaviour and progress (collected and compiled by the investigator);

6) transcripts from interviews conducted with the applicant by police officers investigating
crimina charges, if any existed; and

7) supporting documentation, such astherapists’ reports or other medical reports submitted
by the applicant.

In practice, the primary focus of the fact finding exercise rested upon the oral evidence given
by the applicant herself. The adjudicator assessed the applicant’s credibility by observing her
demeanour and considering the content of her evidence and any previous statements she had made
on the issues.”? The adjudicators found that the Crown ward files sometimes provided useful
information, but were concerned that these records were primarily compiled by the staff of the
ingtitution, and therefore might have been coloured by self-interest. As such, they did not aways
represent reliable accounts of what transpired. Supporting written materials submitted by the
applicant (usually reports of therapists, psychiatrists and other medical personnel) were also of some
use, but these documents were created long after the applicant’ s time at Grandview, and thus were
not always cogent evidence about what actually happened to the applicant at the school.

Once an application had been validated, the applicant received a decision prepared by the
adjudicator.®* The Agreement stated that the reasons for the decisions were confidential and were
not to be published by the parties. At the outset, thefour original adjudicatorsdeliberated asagroup
to establish atemplate that would be used to structure the reasons for the decisions. This template
was devel oped after consultation with counsel from the Ministry of the Attorney General and counsel
for the GSSG. The actua decisions generally conformed to the template, but adjudicators departed

2The adjudi cators sought to account for factorswhich might affect an applicant’ sstyle of communication, such
as culture, race, personality, and emotional and psychological state.

The applicant was also sent a package of information describing the benefits for which she could apply.
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from the standard format where particular cases so warranted. Most decisions were, therefore,
uniform in structure, but unique in their description of the facts proven in the individual case.

The decisions included both a narrative account of the incidents of abuse and a description
of the consequences of the abuse — the harm or injury experienced by the applicant and the effect of
the abuse on her life. At the outset, the adjudicators agreed that the account of the incidents should
be quite detailed so as to capture the extent and range of abuse and mistreatment that occurred at
Grandview, using the applicant’s own words to the greatest extent possible. In this way, each
decision would create a detailed historical record of what transpired at the training school. By
contrast, referencesin the decision to the detrimental effect of the abuse on the applicant’ sliveswere
deliberately |eft brief to avoid freezing the applicant’ slifein relation to the damage done, or labelling
an applicant in stereotypical terminology. These practices were adopted in light of the goal of the
Agreement to make the process one in which healing could take place.

Thereasonsfor the decision were written primarily for the applicant, not for the other parties
to the proceeding or as aprecedent for other cases. The narrative was designed to recount what the
adjudicator concluded had been proven on a balance of probabilities. In addition, the narrative
sometimes mentioned an incident which was not compensable, but was a source of pain and
frustration for theapplicant. Thedecisionthereby sought to providejustificationfor theadjudicator’s
findingsand a so served asarecord of the applicant’ s perspective of wrongssuffered. Feedback from
the applicants after receiving their decisions suggested that this aspect of the decisions was very
important to them.

Although adjudicators sat individually, each decision was informally reviewed by a second
adjudicator beforerelease. Two adjudicators were responsible for reviewing each other’ s decisions
for a defined period of time, with the pairs being changed every few months to ensure overall
consistency. The review adjudicator made suggestions regarding changes to the draft decision, but
the final determination remained with the adjudicator assigned to the case. Where a particular
decision required special or difficult interpretation of the Agreement, drafts were circulated to al
adjudicators for comment. The goal of this review process was consistency in the quantum of
compensation and the interpretation of the language of the Agreement. In addition, it provided
adjudicators with much wider knowledge and exposure to evidence being adduced during the
hearings. Adjudicatorsalso held group meetingsregularly to review the procedures being used inthe
hearings and the decisions being rendered. The adjudicators found these meetings extremely useful
and recommended that they be incorporated as an on-going and integral part of adjudicators
workload in future adjudicative processes.
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Intheend, 329 clamswere resolved within two-and-a-half years. Most werevalidated. The
adjudicators determined, on abalance of probabilities, that some former residents had been sexually,
physicdly and/or psychologically abused and mistreated at Grandview. They also determined that
the abusive treatment contributed to serious, prolonged and substantial harm.

Intheir Report onthe process, the adjudi cators suggested that the Agreement processallowed
them to make reliable findings of fact, and that it may be preferable to evaluate evidence of
institutional abuse without requiring all the elements of the adversarial model of litigation. In her
evaluation, Ms. Leach found that applicants aso viewed the adjudication process positively. In
particular, they liked that the process offered the opportunity, in arelatively safe context, for women
totell their storiesand havetheir experiencesacknowledged. Onenotableareacited for improvement
related to the use of more understandable (i.e., less legalistic and complex) literature for use by
applicants to assess their rights and access benefits.

3. ONTARIO - ST. JOHN’SAND ST. JOSEPH’S TRAINING SCHOOLS

St. John’ s Training School was atraining school for boys, located in Uxbridge. St. Joseph’s
Training School was another training school for boys, located in Alfred. Both were operated by the
lay order of the Brothers of the Christian Schools under the supervision of the Government of
Ontario. Residentsat the schoolsincluded orphans, truants, Children’ sAid Society referrals, juvenile
delinquents (as they were then known), physicaly and perceptually challenged children,
“incorrigibles” from reservation schools, and children of broken or poor homes which could not
adequately support them. St. Joseph’swas closed in the 1970s. St. John's continues to operate as
a youth detention centre, under a different name, but it no longer has any association with the
Brothers of the Christian Schools.

Allegations of abuse at St. John’s and St. Joseph’ s surfaced publicly in 1990. Following the
Winter Commission’ sinquiry into sexual abuse at church-run ingtitutionsin Newfoundland,** former
residents of both schools came forward with alegations of physical and sexua abuse at the two
Ontario schools. Thisabuse had occurred mainly between 1930 and 1974, with some isolated cases
in the 1980s. The Ontario Provincial Police began a extensive investigation in the early 1990s and
eventually laid charges against 28 Christian Brothers from both Schools and one employee from St.

“Winter, G.A., Report of the Archdiocesan Commission of Enguiry into the Sexual Abuse of Children by
Members of the Clergy, Submitted to the Most Reverend A. L. Penney, D.D., Archbishop of the Archdiocese of St.
John's (St. John's, Nfld.: Archdiocese of St. John's, June 1990).
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Joseph’s. Thechargescovered amost 200 counts of abuse, ranging from assault causing bodily harm
to indecent assault and sodomy. Some of the accused were ultimately convicted.

Recognizing acommonality of interest, the former residents who had come forward in 1990
decided to form an unincorporated association in order to seek some kind of redress. They named
the association Helpline. By December 1990, Helpline had about 300 members.

Helpline proposed that an alternative dispute resolution model be negotiated amongst the
Toronto Digtrict of the Brothers of the Christian Schools (which ran St. John's), the Ottawa District
of the Brothersof the Christian Schools (which ran St. Joseph’s), the Government of Ontario and the
Roman Catholic Archdioceses of Toronto and Ottawa (the two Archdioceses in which the Schools
werelocated). All partiesexcept the Toronto Brothers agreed to participate, and negotiations began
inearly 1991. The Toronto Brothers occasionally sat in on the negotiations, but never became an
active participant. They also never joined the redress program that was ultimately negotiated.™

The negotiation process involved the use of a Convenor acceptable to al parties, aswell as
the assistance of an expert in alternative dispute resolution. Funding for Helpline was paid by the
other negotiating parties (except the Toronto Brothers) on the basis of a cost-sharing agreement
arrived at in June 1991. Interim counselling services were offered to Helpline members.

After more than one and a half years of intense negotiations, an Agreement was reached in
August 1992. Helpline, the Ottawa Brothers, the Archdioceses of Ottawa and Toronto and the
Ontario Government were al “ participants’ in the Agreement. This Agreement was later ratified by
95.3% of the membership of Helpline,*® each of whom signed arelease waiving any right to sue the
participants in civil proceedings. (The waivers did not prevent them from suing the actua
perpetrators.) Implementation of the Agreement began in January 1993.

The Agreement entitled former residents of the schools who had been abused to financial
compensation aswell as accessto various other benefits. Specifically, the Agreement stated that the

3_egal action was|ater commenced against the Toronto Brothers by several Helpline members. The Toronto
Brothers began making financial offers to the former students, some of whom accepted and some of whom did not.
Details of the settlement agreements are not available because they are considered private agreements between the
former students and the Catholic Church.

*®For purposes of the vote, the membership of Helpline was defined as the members of Helpline “with whom
it was in active contact, which in the opinion of the Chair [were] representative of the overall profile of Helpline
members.”
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objective of the package wasto meet the participants' “collective moral responsibility to work to heal
the impact of abuse in those cases validated through access to the opportunities contained in [the]
Agreement and to help restore lost trust in the spiritual and secular institutions of ... society.” A
commitment to help eradicate abuse generally and its underlying causes was said to transcend the
Agreement.

In the end, the total number of Helpline claimants was 1,025. All the claims have now been
resolved. Thecostsof the Agreement, including theimplementation costsand the operating expenses
of Helplineg,*” were borne by the Government, the Ottawa Brothers and the two Archdioceses.

(& TheProcess

All former students of St. John's and St. Joseph’s were eligible to apply for benefits.
Claimants were processed in three groups. Group | consisted of 354 former students who were
members of Helpline or who had made a statement to the police as of June 24, 1992.*® Group Il
consisted of 241 former studentswho had joined Hel pline or made astatement to the police after June
24, 1992, but before April 1, 1993.2° A third group, known as post-Group |1, consisted of both
former students on alist submitted by Helpline on March 3, 1995, and any individuals who came
forward after that date. As explained below, the process and available benefits for claimants from
post-Group |1 varied somewhat from that for claimants from the first two groups.®

Each claimant had to fill out a sworn Application for Compensation detailing, anong other
things, the nature of the abuse experienced, the injuries suffered, any treatment received, and the
particulars of any report madeto the police about the abuse.* The claimant wasalso required tosign
an Authorization for Release of Information, consenting to the release of information from treating
doctors, employers, insurance and pension companies, and various public bodies. Supporting

YA maximum of $120,000 was designated for Helpline' s operating expenses.
83pouses of these individuals who had become widowed after January 1, 1990, were also eligible to apply.

®Again, spouses of these individuals who had become widowed after January 1, 1990, were also eligible to
apply.

2The dates defining the various groups were of no particular significance. Cut-off dateswere simply required
for budgeting purposes, and to alow the participants to decide whether to continue the program.

21f the claimant had not made a report to the police, he was asked to explain why he had not.
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documentation could be given along with the application. Collectively, all thisinformationwascalled
the Claim Form.

A Reconciliation Process Implementation Committee (“RPIC”) was established to help
implement the Agreement. RPIC was composed of two representatives of Helpline, one
representative of each of the other participants, and an independent third party who sat as Chair.?

Within two weeks of receipt, RPIC would review each Claim Form and make any comments
it considered appropriate.”® 1t would then forward the materialsto amember of the Ontario Criminal
Injuries Compensation Board who had been designated to hear claims under the Agreement (* CICB-
designate’). RPIC would aso forward any records that it thought might support or undermine any
part of the claim.

RPIC had theright not to forward claimsthat it deemed to be unfounded. These clamswere
rejected, without prejudiceto the claimant’ sright to reapply. A claim could only berejected if al the
members of RPIC agreed that it was unfounded. In the absence of consensus, the Chair determined
whether the claim would be forwarded to the CICB-designate without qualification or with the
recommendation that it be closely scrutinized. In practice, some clams were returned to the
claimants, together with the releases they had signed. They were told that they were free to pursue
civil actions, if they saw fit.

The CICB-designate determined whether the claimant was entitled to an award for pain and
suffering from abuse suffered at one of the schools. Abusewas defined asaninjury (asdefined inthe
Compensation for Victimsof CrimeAct)? resulting from acriminal act. |n making the determination,
the CICB-designate was directed to consider the Claim Form, the comments of RPIC, and any
evidence and information from the claimant. The burden to prove the abuse rested with the claimant
on abalance of probabilities.

Each claimant wasentitled to ahearing beforethe CICB-designate. Thehearingswereprivate

ZDouglas Roche, now Senator Roche, who had acted as Convenor during the negotiations, was named in the
Agreement as Chair. Thereisno doubt that Mr. Roche, aprominent Catholic and former ambassador, brought a great
deal of credibility to the process; hisinvolvement greatly facilitated the negotiations that led to agreement.

Z)f the claim was not complete, RPIC would assist the claimant in perfecting it.

#R.S.0 1990, c. C-24.
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and claimants were directed not to discuss evidence revealed at the hearing with anyone until al the
hearings had been completed. The claimant, his family, legal or other advisor, and counsellor were
entitled to attend the hearing, aswere RPIC and the Recorder (a person designated to make arecord
of the eventswhich occurred at the schools). The claimant was also entitled to request the assistance
of legal counsel. If RPIC considered the request reasonable, it would make efforts to ensure that
counsel was made available through (what was then called) the Ontario Legal Aid Plan.

At the hearing, the claimant would tell the CICB-designate his story of what happened. The
evidence was given under oath, and the claimant was advised of the seriousness of not telling the
truth. The CICB-designate evaluated the credibility of the claimant’s evidence.

A claimant could waive an oral hearing if RPIC determined that the claim was complete and
supportable without a hearing, and the CICB-designate concurred that the determination may be
made without a hearing.

For claimantsin Group |1, aprovision was added that allowed participants not satisfied with
an application to subject the claimant to videotaped testimony prior to the hearing. This option was
exercised for 15 claimants, none of whose claims were denied by the CICB-designate. Later on, a
system of documentary hearingswasinitiated for Group Il claimants, for which apersonal appearance
by the claimant was not required,” although claimants retained the right to a second, personal
appearance if they so desired.

Once a determination was made that the claimant suffered abuse, the CICB-designate would
make an award for pain and suffering. 1n making the award, the CICB-designate was directed to
consder the Claim Form, any information from the claimant, as well as “such materias as it (Sic)
deems appropriate.” For claimants resident in Ontario, the CICB-designate would also make a
determination, based on* appropriate material,” of the counselling costsfor the benefit of the claimant
and his or her family. No appeal was available from any of the CICB-designate’ s decisions.

Thetotal number of Group | and Il claims considered was 595. Of these, 580 (97.5%) were
validated. Only 15 weredenied. Douglas Roche, the former Convenor and Chair of RPIC, said later
that the process proved to be victim-friendly.?

%This could only occur with the consent of all the participants to the Agreement.

%Roche, Douglas, Reconciliation: An Ongoing Process. RPIC Chairman’s Personal Report, p.7.
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For post-Group Il claimants, a new Memorandum of Understanding was signed by the
Government of Ontario, the Ottawa Brothers of the Christian Schools and the Archdioceses of
Toronto and Ottawa. The Memorandum indicated that the participants wished to conduct the
processin an accelerated manner. The RPIC administrative processwas abandoned, and claimswere
sent directly to the Abuse in Provincial Institution Office of Ontario. The participants wrote to each
claimant by March 31, 1996, and provided them with background information, a release form, an
application and other pertinent information. A claimant had until July 1, 1996, to send in his
application.

Each application was processed by a Cl CB-designate by either adocumentary or oral hearing,
although any of the participants or the claimant could insist upon an oral hearing. A participant was
entitled to submit comments on the application. Any such comments were sent to all the other
participants and the claimant. To enable the claimant to respond to comments of alegal nature, legal
services up to a maximum of $450 were provided.

After reviewing all the information, the CICB-designate decided whether abuse took place
and harm resulted. If so, an appropriate award for pain and suffering was granted. No appeal was
available.

(b) Details of the Compensation Package

Both financial and non-financial benefits were available under the Agreement to validated
clamants. The details of the various benefits available to Group | and Il claimants are outlined
below. Theavailable benefits differed dightly for post-Group |1 claimants. Details of those benefits
are outlined at the end of this section.

As indicated above, each claimant whose claim of abuse was validated was entitled to an
award for pain and suffering. The Agreement contemplated that an average award would be
$10,000.00. Asit turned out, the average award was $10,258 for Group | claimants and $8,129 for
Group |l claimants.

The Government of Ontario was responsible for covering the cost of the awards. The
Agreement stipul ated that the Government wasto pay the award to RPIC within 30 daysof validation
or eight months of ratification of the Agreement, whichever was later. RPIC was then responsible
for disbursing the fundsto the claimant. A claimant could receive the award as alump-sum payment
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or request that all or aportion of the award be paid as a structured settlement over anumber of years.
A claimant could aso request investment counselling advice.

For each validated claimant from St. Joseph’'s, Additiona Compensation for Pain and
Suffering equal to 1.6 times the CICB-designate award was made by the Ottawa Brothers of the
Christian Schools. Where a claimant was abused at both St. John’s and St. Joseph’s, the Ottawa
Brothers contributed according to the proportion of time the claimant spent at St. Joseph’s. The
funds were disbursed through RPIC, and were to be paid within 30 days of the award or 18 months
of ratification. A total of $5,708,000 was disbursed to Group | and Il claimants under this heading.

The Ottawa Brothers also contributed as Discretionary Compensation a further 25% of the
award they granted as Additional Compensation for Pain and Suffering. Thesefundsweredistributed
asdirected by the CICB-designate on apro ratabasis. A total of $1,427,000 was disbursed to Group
| and Il claimants under this heading. The money was distributed after al the Group | and 11 claims
had been considered.

During negotiationsleading to the Agreement, it was always hoped that the Toronto Brothers
of the Christian Schools would sign on to the Agreement. Mr. Roche has indicated that when that
did not occur, Helpline found itself in adilemma. The organization wanted to maintain solidarity
among its members, irrespective of which school they attended, but the former St. John’ s students
could not expect to receive the Additional and Discretionary Compensation that would have come
fromthe Toronto Brothers. Inorder to resolvethissituation, and to raise fundsto launch legal action
against the Toronto Brothers, Helpline devised an Internal Sharing Agreement, whereby former St.
Joseph’s students would share their extra compensation with their St. John’s colleagues, with a
certain amount dedicated for anticipated |egal expenses. Additional and Discretionary Compensation
funds were thereafter paid not to individual claimants, but to a holding company that allocated the
funds accordingly. Mr. Roche has noted further that when the Toronto Brothers managed to settle
clamswith some former students of St. John's, difficulties arose when the St. Joseph’ s membersdid
not receive back the monies advanced under the Sharing Agreement.

Each of the participants other than Hel plinejointly contributed $3,000 per successful claimant
to an Opportunity Fund. Thiswasafund intended to assist claimants with medical and dental needs,
vocational rehabilitation, educational upgrading, and literacy training. A validated clamant (or a
member of his family) was eligible for such assistance when the claimant expressed such a need, it

#bid., pp. 9-10.
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appeared that the need was realistic and that the claimant might be expected to benefit, and the need
could not readily be met by other private or public programs. The assistance was available as of 12
months after the date of ratification. The amount of assistance was determined by RPIC, but could
not exceed $3,000 per claimant until 12 months had passed since the last claim was dealt with by
RPIC. After that date, the funds were disbursed until exhausted on a first come first served basis.
As of June 30, 1996, 547 validated claimants had been paid atotal of $643,271 out of the fund.

A concern was expressed during the negotiations by some members of Helpline that they had
not been paid for menia and farm labour performed during their stays at St. John's and/or St
Joseph’s.  The Ottawa Brothers denied owing any such wages, but as a gesture of good faith
contributed money towards wage loss. The money was paid six months after ratification and
distributed according to a formulaworked out by Helpline. The total funds disbursed for Groups |
and I amounted to $283,500.

Successful claimants were entitled to assistance with counselling costs for both themselves
and their families. As noted above, for residents of Ontario the CICB-designate would make a
determination of counselling costs at the sametime as making an award for pain and suffering. These
counselling costs were borne by the Ontario Government, which entered into an agreement with the
Family Service Centre of Ottawa-Carleton. The Centre determined the needs of claimants and
approved serviceproviders. Onceatreatment plan wasin place, the Government disbursed thefunds.
Counsdlling requests were only entertained for a maximum of five years, unless the Government
authorized an extension.

The counsdlling costs of those claimants and claimants families who resided outside of
Ontario were paid by the Ottawa Brothers and the Archdioceses of Toronto and Ontario. Each
participant contributed $250,000 to a fund administered by RPIC.

Four hundred and sixty-eight individualsin Groups| and |1 took advantage of the counselling
assistance, for a total cost of $1,570,561. In-province counselling paid for by the Ontario
Government accounted for approximately 80% of these costs. Out-of-province counselling covered
by the other parties accounted for the rest.

The importance of collective and individual apologies was recognized in the Agreement.
However, there was no specific provision for the giving of apologies; the participants simply agreed
to develop criteriato address the issues of entitlement, content and timing of apologies. Thiswas
done so as not to prejudice any related crimina proceedings. The participants later signed a



CHAPTER XVI: EVENTS OUTSIDE Nova ScoTtia 355

confidential Companion Agreement. That Agreement entitled all validated claimants to request a
personal apology “by aparticular individua or representative of the participant making the apology.”
One hundred and nineteen claimants requested such apologies. The Government of Ontario and the
Archdioceses of Toronto and Ottawa aso delivered separate public apologies.

The participants to the Agreement stipulated that they were committed to ongoing research
and public education with respect to the prevention of child abuse. In that regard, the Agreement
spelled out measures already taken by the Ottawa Brothers and the Archdioceses of Toronto and
Ottawa in response to the St. John’s and St. Joseph’ s experience. Among other things, the groups
had adopted new policieson how to respond to allegations of child abuse, and had funded educational
programs about such abuse. The Government of Ontario aso committed itself to developing and
improving policies and strategies directed at the prevention and early identification of child abuse.
The Ministry of the Solicitor General and Correctiona Services subsequently adopted severdl
different initiatives in pursuit of those goals.

The last element of the Agreement was provision for a Recorder. The Recorder’ stask was
to record the experiences of each person who attended or worked at either school and who wished
to be heard. The participants believed that the abuse should be memorialized so that lessons could
be learned and similar events prevented through public education. The Recorder was also required
to prepare areport containing an outline of the relevant history of the schools and recommendations
designed to assist in the prevention of abuse in institutional settings. This Report was submitted to
RPIC on September 30, 1995.

A total of $14,500,000 in cash benefits was awarded to validated claimantsin Groups | and
I1. The highest amount paid to one claimant was $107,944, the lowest $2,500. An average of
$33,700 per claimant was paid out in awards, benefits and support costs.

As noted above, a separate Memorandum of Understanding was signed to deal with post-
Group Il claims. In many respects, the benefits available under the Memorandum were the same as
under the earlier Agreement. However, there were some differences. Discretionary Compensation
was no longer available. Money for lost wages was no longer given to claimants. Instead, the
Ottawa Brothers agreed to donate $200 in the name of each validated claimant to the Family Service
Centre of Ottawa-Carleton to further public education in societal response to child abuse.
Counsdlling both in and out of Ontario was till available, but only for one year (absent demonstrated
need for an extension). The maximum amount available for counselling was $10,000 per validated
clamant. The clamant’s immediate family was only entitled to short-term counselling based on
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clinical need. Finaly, money was no longer contributed to an Opportunity Fund. Instead, the
Archdiocese of Ottawa and the Ontario Government agreed to pay each St. Joseph’s validated
claimant $3,000 to use for educational and medical purposes. The Archdiocese of Toronto agreed
to pay the same amount to St. John’s validated claimants.

4, ADDITIONAL OBSERVATIONS ON ONTARIO INSTITUTIONS

There are differences between the approaches agreed upon by the Ontario Government for
responding to the Grandview claimants as opposed to the St. John’s and St. Joseph’s claimants.
Althoughthisisexplained, in part, by distinctions between the two situations and the negoti ationsthat
accompanied each, it also reflectsthe fact that the Hel pline agreement predated Grandview. Lessons
learned were incorporated into the more detailed Grandview agreement.

Asdescribed earlier inthisReport, the Nova ScotiaGovernment invited Tom Marshall, Q.C.,
one of the architects of both Ontario programs and a senior officia with the Ontario Ministry of the
Attorney General, to explain the Ontario approach to Cabinet and other officials. Mr. Marshall also
met with my staff on several occasions, for which | am grateful, to outline some of the nuances of the
Ontario programs not necessarily captured in the documents. | wish to highlight several here.

In both Ontario programs, the formation of a claimant or survivor advocacy group was
regarded as fundamenta to the creation and implementation of the agreements. These groups
provided asingle point of accessto claimants. They gave those claimants ownership of the programs
inaway that multiple lawyers, each representing one or more claimants at a negotiating table, might
not. The direct involvement of the advocacy groups with the Government promoted a degree of
trust, and facilitated reconciliation, healing and a sense of empowerment on the part of claimants.
Marshall was also of the view that the advocacy groups recognized the detrimental effect that false
clamswould have on the overall credibility and success of the program and, as aresult, engaged in
some self-regulation or screening of claims brought forward, as did counsel on their behalf. Indeed,
he felt that the legal profession must assume some ethical responsibility in this regard, and not just
take a story and put it forward without any scrutiny or introspection as to its truth.

Although the lawyers for each of the advocacy groups played an important role in the
development of the agreements, they ultimately had amuch diminished part in theimplementation of
theagreements. Most claimants choseto be unrepresented by counseal during thefact finding process.
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Like the Nova Scotia Compensation Program, both Ontario programs ran concurrently with
extensive police investigations. Indeed, a number of crimina prosecutions also took place. Mr.
Marshall advised that the programs recognized the importance of not interfering with or harming
ongoing crimina investigations or prosecutions. Claimants were not assured that their claims for
compensation would be kept confidential. On the contrary, they had to be prepared to disclose to
the police. Indeed, many claimants who alleged serious abuse were directed to the police who took
their formal statements.

The programsrecognized that compensation could be awarded prior to the conclusion of any
related crimina proceedings. Nonetheless, in practice, a number of claims were deferred until the
completion of the criminal process. Aswell, the police shared information with the programs as to
the product of their investigations and the veracity of individual claimants. This information was
utilized in evaluating the merits of the claims.

Neither Ontario program had to contend with multiple claimsof abusedirected against current
staff members. Mr. Marshall recognized that this represents a significant distinction between the
Ontario and Nova Scotiasituations. In hisview, thisfactor might well compel aredress program to
defer processing an application for compensation until any existing criminal proceedings against a
current employee are completed. (Indeed, thisisgenerally theway in which thisissue was dealt with
when it arose in connection with alleged abuse at the Sir James Whitney School for the Deaf in
Belleville, Ontario.) Aswell, Mr. Marshall felt that a mechanism would haveto exist to permit such
employees to be heard before the completion of the crimina process.
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5. ONTARIO - GEORGE EPOCH

Father George Epoch wasaRoman Catholic priest and amember of the brotherhood of Jesuit
Fathersof Upper Canada (“the Jesuits’). He served the native communities on the Saugeen and Cape
Croker reserves between 1969 and 1983. He was then transferred to Holy Cross Mission in
Wikwemikong, where he stayed until his death in 1986.

Father Epoch sexually abused a number of the male and female residents of the reserves
during histenure. After hisdeath, the community of Cape Crocker began to demand that the Jesuits
acknowledgetheabuse and compensatethevictims. Twenty-two lawsuitswerea sofiled by residents
of the Cape Crocker reserve.

The Jesuits responded to the claims by conducting an investigation into Father Epoch’s
actions. It uncovered an extensive history of sexual abuse by the late priest. The Jesuits accepted
moral but not legal responsibility for the abuse, and attempted to help the victims by providing
financia assistance through aninformal program known as* Appropriate Assistance.” The program
was not a success. Funds were distributed somewhat arbitrarily — some victims obtained
compensation while others did not — and no provision was made for counselling or other benefits.
In 1993, after spending approximately $2,000,000, the Jesuits abandoned the program, believing that
few concrete results had been achieved.

On August 30, 1992, the Ontario Jesuit community issued a public apology for the abuse.
Some informal meetings followed between a small group of victims and the Jesuits. Both parties
wanted to achieve reconciliation, and formal negotiations began in 1993 towards an alternative to
traditional civil litigation. Legal counsel on behalf of the victims and the Jesuits conducted the
negotiations, assisted and advised by a neutra third party who had experience in such matters.
Funding for the negotiations was provided by the Jesuits.

The negotiations were ultimately successful. On October 31, 1994, the Reconciliation
Agreement between the Primary Victims of George Epoch and the Jesuit Fathers of Upper Canada
was ratified. The “primary victims’ were a number of women and men who alleged that they had
been abused by Father Epoch onthereserves. Additional primary victimsratified the Agreement over
time. Inthe end, atotal of 97 ratified the Agreement.”®

%Eleven individuals who claimed they were abused but did not ratify the Agreement instituted civil
proceedings against the Jesuits and the Diocese of Hamilton for the abuse. Asof July 24, 2001, the Jesuits had settled
with each of the litigants. Proceedings against the Diocese of Hamilton were still ongoing.
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The spirit and objective of the Agreement were reflected in its Overview:

The Participants have agreed that the healing of all those who were abused by George Epoch
ismost likely to occur through a process of reconciliation. Thus this Agreement represents
the best alternative for those who were abused. The Jesuits wish to provide benefits that are
accessible, fair and just, to those victims whose claims of abuse are validated. Moreover, the
reconciliation processa so benefitsthe Jesuit community. For the Jesuit Order recognizesthat
it has amoral responsibility to work to heal the impact of abuse on the victims, and to help
restore lost trust in the spiritua and secular institutions of our society.

Applications for benefits under the Agreement were accepted until May 1, 1995. The
program closed at the end of 1998.%

(& TheProcess

All personswho had been subject to “ physical sexual abuse”’ wereentitled to apply for benefits
under the Agreement. The Agreement did not provide a definition of physical sexual abuse. A
condition of every application was that the claimant release the Jesuits, the estate of Father Epoch
and the Diocese of Hamilton from any further claims for compensation arising out of the abuse.

A claimant began an application for benefits by completing a Claimant Information Form and
Request for Apology. The Form sought information as to the particulars of the claimant, as well as
the details of the claimant’s past and present medical treatment. The claimant was also required to
complete a Story of Abuse, outlining the details of the abuse committed by Father Epoch, the
psychological injuries suffered as a result, and the particulars of any previous reports of the abuse
made by the claimant to any person in authority. If the claimant had not reported the abuse, he or she
was asked to explain why. Claimants were assisted in completing these forms by the Assessor, the
person responsible for deciding whether to validate the claim.

The application forms were received by the Reconciliation Implementation Committee (“the
Committee”). The Committee was composed of one representative of the primary victims, one
representative of the Jesuits, and an “independent and impartia” Chair. It was responsible for

2Someprimary victimswho ratified the Agreement subsequently instituted civil proceedingsagainst the Jesuits
and the Diocese of Hamilton, claiming that they did not agree to the compensation program with full knowledge and
awareness of the consequences. Asof July 24, 2001, the Jesuits had settled with all the litigants. Proceedings against
the Diocese of Hamilton were still ongoing.
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ensuring the proper implementation of the Agreement. It also appointed the Assessors. It did not
review or evaluate the applicationsfor benefits. One hundred and fifty thousand dollarswas set aside
for itswork.

The Assessorswere responsible for conducting the validation process. Two Assessorswere
appointed. Both were aborigina with a community or social work background. Neither had legal
training.

The Assessor reviewed the application completed by the claimant, as well as any supporting
documentation provided. The Assessor also conducted one or more private interviews with the
clamant “in order to encourage a spontaneous, detailed statement.” All information was received
in confidence.

In evaluating the claim, the Assessor was entitled to consider the statement-validity analysis
developed by John Y uilleof the University of British Columbia. Y uillewasaprofessor of psychology
who had developed a method for determining the validity of a claim, based on “the presence or
absence of certain characteristics, which are typical of how humans recall and describe remembered
events, particularly in the area of sexua abuse.”

The Assessor determined a claim on abalance of probabilities. If the Assessor found that the
claimant was physically sexually abused by Father Epoch, then the claim wasvalidated, and therewas
no appeal. If the claim was not validated, the claimant was entitled to repeat the application process
with the second Assessor, who was available on a standby basis. The second Assessor could either
validatethe claim or rgject it. In either case, there was no further appeal. Intheend, 83 of 97 claims
were validated.

The Jesuits paid for the costs of the validation process. The Agreement stipulated that the
costs were not to exceed $40,000.

(b) Details of the Compensation Package

Each validated claimant was paid $25,000 as financial compensation for the abuse. The
money was paid by the Jesuits and delivered to the claimant within 30 days of validation. However,
each clamant had the option of receiving payment periodically over time or of placing the money in
atrust fund for the benefit of the claimant and his or her family. The Agreement stipulated that the
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compensation was deemed to be an award for pain and suffering, and thusit was generally not subject
to income tax. It was aso excluded from income for purposes of determining eligibility for social
assistance payments.

The Jesuits also agreed to pay up to $25,000 for the services of afinancial consultant. The
consultant was named by the Committee, and offered financial counselling to validated claimants.

Within 30 days of validation, each claimant was sent an application form for seeking payments
from a Vocational Opportunity Fund. This was a fund dedicated to providing assistance to the
clamant and his or her family for educational upgrading, vocational training, and medical and dental
treatment. The maximum available award (for claimant and family) was $4,000. No additional
money was set aside for the fund. Instead, payments came out of the $150,000 allocated to the
Committee for its fees and expenses. Applications for payments were reviewed by the Committee,
and all payments were made as directed by the Committee. The Agreement stipulated that the
Committee was to make awards based on the best interests of the validated claimant.

Every vaidated claimant received an individual written apology from the Jesuits, delivered
within 30 days of validation. Claimants submitted a request for an apology aong with their
application for benefits. They were entitled to outline what they wished the apology to contain, and
the Jesuits agreed to comply with any reasonable requests in that regard. If the Jesuits did not
consider a request to be reasonable, they were entitled to seek the opinion of the Chair of the
Committee. The Chair’s decision as to whether the request was reasonable was binding.

The Jesuits also agreed to publish an institutional apology, in which they expressed their
“sorrow, regret and humility” for Father Epoch’s acts. The apology was sent to the Chiefs of the
Band Councilsat Cape Crocker, Saugeen and Wikwemikong, with arequest that it be printed in Band
newsletters. It was also sent to the principal newspapers serving each of those communities, again
with arequest that it be published. A model homily based on the ingtitutional apology was sent to
the parishes where Father Epoch served, to be delivered by parish priests at a Mass dedicated to
victimsof child abuse. All claimantswere notified by mail of the dates and |ocations of these Masses.

All claimants were entitled to receive counselling services of various types (including
individual and family counselling, group counselling, self-help support teams, and telephone crisis
intervention). Eligibility was not dependent on validation of a claim, but smply upon submission of
aclam. Family members of claimants were aso eligible for counselling services, although priority
was given to those who were actually physically sexually abused by Father Epoch.
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The Jesuits contributed $400,000 towards the establishment of a multi-faceted counselling
program. Thiswas a program in which various therapists and support personnel were specifically
contracted to provide individua and family counselling services to claimants and their families. It
lasted for three years, and was established and supervised by a Counselling Advisory Group (“the
CAG"), made up of onerepresentative of each of the Jesuits, the primary victims and the “ applicable
Chiefsand Council.” The CAG was accountable to the Committee. A Co-ordinating Therapist was
hired to supervise and direct the contract therapists.

The Jesuitsal so contributed an additional $100,000for discretionary counselling. Thismoney
was used to permit primary victims to seek counselling outside of the established counselling
program. The victim’s choice of therapist for discretionary counselling was subject to the approval
of the CAG.*®

The frequency and length of counselling for particular claimants was determined at the
discretion of the therapists providing direct clinical services, subject only to the financia limitations
of the program and the overriding discretion of the Co-ordinating Therapist, the CAG and the
Committee. Efforts were made to make the counselling services geographically accessible to the
clamants. The CAG wasal so directed to maximizethe available counselling services by applying for
access to cost-shared counselling programs funded by one or both of the federa and Ontario
Governments.

A Recorder was appointed by the Committee for the purpose of memorializing the history of
abuse by Father Epoch. The Recorder afforded aprivate interview to any claimant who wished one,
aswell asto anyone else who had relevant information and who wished to be heard. He outlined the
abuse in a Report to the Committee, and a so made observations and recommendations designed to
assist in the prevention of future abuse in ingtitutional settings. A copy of the Report was sent to al
validated clamants.

Thetotal cost of the Agreement was approximately $2,500,000. All expenseswere borne by
the Jesuits. The amount allotted for counselling was not al spent, and the remainder was rel eased
for use in education programs for the prevention of sexua abuse.

*The CAG was entitled to consider the qualifications of the therapist, the prospective benefit of the proposed
therapy to the victim, and “any other criteria which the Committee deem[ed] to be reasonable.”
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6. NEW BRUNSWICK

In December 1992, aformer employeeof the New Brunswick Training School at Kingsclear,
Karl Toft, wasconvicted of having sexually assaulted anumber of former studentsat the school. This
brought to public attention the issue of institutional abuse in New Brunswick. A Commission of
Inquiry was subsequently held, and a compensation program established in an attempt to provide
redress to those who were victimized while under the care of the Province.

TheNew Brunswick Training School at Kingsclear wasaninstitution operated by theMinistry
of the Solicitor General. It was home to minors who had committed delinquencies, as well as to
children who had committed no crimes, but who were wards of the state awaiting placement in foster
care.

In 1985, a counsellor at the school reported an incident of sexual molestation involving Mr.
Toft and amale student. Toft wastransferred asaresult of thereport, but no other action wastaken.
A few yearslater, acolleague and three other male studentsfiled further complaints of sexual assault
against Toft. The regional police and the RCMP investigated the complaints, but no charges were
lad. Toft was later rehired at the school to work at a summer camp.

Toft was finally arrested in September 1991 and charged with 27 counts of sexual assaullt.
Twelve additional charges were laid in 1992. He ultimately pleaded guilty to 34 counts of sexual
assault and was sentenced to 13 yearsin prison.

Two moreindividuashave since been convicted of abusing child residentsof New Brunswick
ingtitutions. Another was charged but not convicted. A fifth has been charged and will betried in
the near future.

On the same date that Toft was sentenced, the New Brunswick Government set up a
Commission of Inquiry headed by the Honourable Richard L. Miller, aformer Justice of the New
Brunswick Court of Queen’s Bench. The Inquiry investigated allegations of physical and sexual
abuse at three provincia institutions: the New Brunswick Training School at Kingsclear, the Boy's
Industrial Homein Saint John and the Dr. William F. RobertsHospital School.** TheBoy’ sIndustrial
Home wasthe predecessor institution to the School at Kingsclear. The Roberts Hospital School was
afacility operated by the New Brunswick Department of Health for mentally challenged minors and

*The Miller Report paid special attention to how the Toft case was handled by the authorities.
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other wards of the state.

Mr. Miller released hisReport in February 1995. Included amongst hisrecommendationswas
one for the creation of a compensation program. In June 1995, the Government responded to this
recommendation by establishing the Compensation for Victims of Ingtitutional Sexual Abuse
Program.

The stated objective of the program was “to allow for the orderly, appropriate, timely
resolution of claims, made against the Province, by persons who indicate they were sexually abused,
by employees of the Province” at one of the three institutions examined during the Miller Inquiry.
Lawyers from the New Brunswick Department of Justice and those representing the victims had
established a process through which settlements could be negotiated. 1t was hoped that this would
provide an opportunity to address legitimate claims outside of the court system.

The program commenced on June 8, 1995. On August 29, 1996, the Department of Justice
announced that the Program would end the following day. Inapressrelease, the Minister of Justice,
the Honourable Paul Duffie, explained the reasons for the termination:

[T]his package has been in effect for 15 months, and now | believe that it's time to bring
closureto the process ... | believethat at this point, the majority of claimshave been filed and
are currently being investigated and processed.

Clamsreceived after August 30, 1996, wereinitially treated as ordinary civil court actions,
but on August 19, 1999 the Government re-opened the program and extended the deadline to
November 19, 1999. Thiswas done to accommodate claimants who had been unableto fileaclam

within the initial claim period.®

By June 15, 2001, atotal of 413 claims had been received. Two hundred and eighty-four of
them had been settled, resulting in a payout of $10,159,744.66.

(& TheProcess

All personswho had been sexually abused by an employee of the Province at one of the three

#Any claim made under the renewed program was subject to the terms of the New Brunswick Limitations of
Actions Act, SN.B., c. L-8. The Government had agreed not to plead limitations in the initial process.
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ingtitutionswere eligiblefor compensation. Physical abuse was not compensable under the program.

There was no forma organization representing claimants in the process. They were
encouraged to retain the services of counsel, but they were freeto proceed without one. Asit turned
out, about 20 different lawyers represented all the claimants. Counsel were not permitted to charge
afee greater than 20% of the total compensation paid to a clamant. Legal fees were paid by the
clamants,

Claimants commenced an application for compensation by filling out a statement of claim
describing the actions of the alleged perpetrator. This statement was delivered to the Legal Services
Branch of the Department of Justice, where it was reviewed by lawyers employed by the Province.
Clamantswere dligiblefor benefits when the Government was satisfied it waslikely the claimant had
suffered the harm alleged.

In order to arrive a an opinion, the Government usually requested authorization to review
the contents of the claimant’s medical files, psychological reports, young offender files, and the like.
A claimant was a so asked to consent to the release of al information relating to him or her which
was obtained in the course of the investigation and conduct of the Miller Inquiry. None of this
information was released to the public.

The claimant was interviewed by a lawyer from the Department of Justice and asked to
recount in detail the actions that were committed against him. The Government had the right to ask
that the claimant be sworn and the testimony transcribed. The Government could also ask that the
clamant be psychologically tested, athough no testing could occur without the claimant’ s consent.

Whenever a name was provided by the claimant, the alleged abuser was contacted by the
Government to obtain his or her side of the story. If he or she was still employed by the Province,
the relevant department was also contacted.

After reviewing all of the available information, the Government chose whether to accept or
reject the claim:

I If it appeared that the claimant did in fact not suffer sexua abuse, as claimed, while
inthe care of the Province, the claim wasrefused. The claimant could then decideto
either withdraw the claim (and possibly sue the Government instead) or avail himself
or herself of the adjudication process described below.
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If it was deemed “likely that harm was done to the claimant,” a determination of the
severity of the harm was made and an offer, in keeping with the amounts offered to
other claimants who suffered similar harm, was made to counsel for the claimant.®
If it was accepted, it was processed as outlined below. If it was not accepted, the
amount could be negotiated. If an agreement could not be reached after areasonable
effort at negotiation, the claimant was permitted to refer determination of the award
to an arbitrator. Alternatively, the claimant could decide to opt out of the program
and proceed with legal action in the normal course.

In the end, only allegations against the five employees who were charged criminally were considered
credible by the Government.

As indicated above, in cases where the Government and the claimant did not agree on the
veracity of the claim and/or the quantum of damages, the matter could be referred to an independent
arbitrator.®* The procedure for the arbitration hearing was based on the New Brunswick Arbitration
Act of 1973* (although the parties could agree to dispense with some features of the Act). It was
aninformal proceeding in which the rules of evidence wererelaxed. Evidence could be presented by
the Province and the claimant, but no witness could be forced to testify. Damages were proven in
the same manner asin acivil case.

The arbitrator decided on the veracity of the claim being presented and, if necessary, the
guantum of damages. The decision was binding and not subject to appeal. Judicial review could be
sought, however, pursuant to the normal rules of court for such matters. In total, 14 cases went to
adjudication. Ten were decided in favour of the Province and four were decided in favour of the
clamant.

In cases where the Government and claimant agreed on both the veracity of the claim and the
guantum of damages, the settlement recommendation was forwarded to various other departments
of the Government for approval and verification:

%The amount of the offer was based upon an award grid developed by the Solicitor Generd’s office in light
of past compensation awards and the nature of the abuse suffered. The grid was never made public.

%The same arbitrator was used for all cases to ensure consistency.

®R.S.N.B. 1973, c. A-10.
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The recommendation was first sent to a policy advisor at the Department of the
Solicitor Genera. The advisor would examine the facts of the case and determine
whether the amount appeared to fall within the guidelines of the compensation
program and the normal parameters for clams of a similar nature. If it did, the
advisor would forward the recommendation to the Director of Policy Planning and
Public Affairs.

The Director of Policy Planning and Public Affairs would determine whether the
recommendation was “ satisfactory.” If it was, the Director would order the Director
of Financial Servicesto prepare a cheque for the amount suggested.

The Director of Financial Serviceswould determineif hewas*“in accord.” If hewas,
a cheque in the appropriate amount would be prepared and sent to the Department
of Justice lawyer in charge of the case.

The Department of Justice lawyer would examine the cheque and determineif it was
satisfactory. If it was, he or she would deliver it to counsel for the claimant.

This multifaceted approval process was not required for damage awards ordered by the
arbitrator. Instead, acheque would simply beissued by the Director of Financial Servicesand given
to counsdl for the claimant. In all cases, funds would only be disbursed after the claimant had
released the Province from further liability in relation to the claim.

Information received from claimants in the course of the compensation program was not
referred to the police. Claimantsweretold that it wastheir choice whether or not to go to the police.

(b) Details of the Compensation Package

A variety of financial and non-financial benefits were available under the compensation
program. In al cases, however, the total value of compensation (including non-financial benefits)
could not exceed $120,000, excluding any costs for counselling.

Validated claimantswereeligiblefor afinancia award. Thisaward wasnormally giveninone
lump sum payment, but in exceptional circumstances (determined by counsel for the Province) a
claimant could be provided with a small interim payment as part of his or her overall settlement.
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Clamants also had the option of receiving their compensation, in whole or in part, through a
structured settlement.* Claimants who received awards of |ess than $50,000 did not have to include
the money asincome for the purpose of determining eigibility for social assistance.®’

Financial counselling was offered to assist successful claimants in managing the investment
of their awards. The Province established acontact personto facilitate the provision of those services
and generaly assist the victims with inquiries.

Vocational training was made available through New Brunswick Community Colleges. The
Province agreed to pay the $800 fee for tuition and reimburse claimants for the cost of books and
materias. In addition, where possible, claimants were given priority for placement in programs of
their choice. The usua admission criteriafor the programs still applied, but the Province agreed to
waive the $100 admission fee for academic upgrading. Claimants could also avail themselves of free
assessment and counselling to determine their academic level and to discuss career options and
community college programs that might be of interest or benefit.

Clamants were entitled to receive psychological counselling either through Community
Mental Health Clinics or private counsellors. This benefit was available to anyone who submitted a
clam; digibility did not depend on validation of the claim. A fund of $5,000 was set up for each
clamant. When that amount was exhausted, a claimant could apply to the Director of the Mental
Health Commission for an additional year, or $5,000 worth, of counselling. Approva would only
be given if the Director received a satisfactory opinion from a private counsellor as to the progress
of the claimant which established the need for treatment and set forth an appropriate plan. Therewas
no limit to the number of times that a claimant could apply for additional counselling, but the
compensation program policy stated that psychological counselling should be viewed as relatively
short-term.

Apologies were not originally part of the program. However, the Minister of Justice later
decided to issue apologies on behalf of the Departments of Justice and Solicitor General and the
Province of New Brunswick. According to onerepresentative of the Solicitor General, the apologies

%Some claimants who were incarcerated had their lawyers manage the money until their release.

%The onus to report income was on the recipient of social assistance benefits. However, when an award
exceeding $50,000 was made to a New Brunswick resident, the Department of Justice advised the Human Resources
Department of the amount of the award.
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were extremely helpful for all victims®
1. NEWFOUNDLAND

Mount Cashel Orphanage was an orphanage in St. John’'s, Newfoundland. 1t wasrun by the
Christian Brothers of Ireland and their Canadian counterparts, the Christian Brothers of Ireland in
Canada. The Province began placing children who had become wards of the state into the ingtitution
in 1966, although it had provided funding to the institution prior to that time.

A number of children werephysically and sexual ly abused whileat Mount Cashel. Allegations
have been made of incidents of abuse dating from as early as the 1950s to as |late as 1982. Severa
Brothers have been convicted of criminal offences in relation to their conduct at the orphanage.
Others are currently facing charges.

The policeinvestigated complaints of abuse at Mount Cashel inthe mid-1970s. Two reports
were prepared (in 1975 and 1976), but no charges were laid.

In 1989, the Province set up a Royal Commission to inquire into the conduct and outcome
of the police investigation, as well as the past and current policies and practices for handling
alegations of child abuse. The Honourable Samuel Hughes, Q.C., aformer Justice of the Ontario
High Court of Justice, was appointed as Commissioner.

Mr. Hughes produced his Report in 1991. Although most of the Report dealt with issues
other than compensation, Mr. Hughes did recommend that the Province establish some sort of
arbitration scheme whereby victims of abuse could obtain redress for their injuries. The relevant
portion of the Report is reproduced, in part, below:

| have already mentioned that my terms of reference contain no explicit direction as to this
commission’s mandate on the question of compensating those who make claims against the
government asvictims of sexual abuse at the hands of personsat Mount Cashel entrusted with
their care by the Director of Child Welfare and | was careful not to consider any evidence
relevant to theissue. However, Mr. John Harris, acting as counsel for some, if not al, of the
alleged sufferers made an eloquent pleain his fina argument for recommendations on it. ...
After prolonged reflection | am of the opinion that the question becomes relevant under the

%®Jakubec, A. and C. Loewen, Summaries of Institutional Abuse Models: New Brunswick’s Compensation
Summary for Victims of Sexual Abuse (June 27, 1997), p. 4.
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general authorization to make recommendations for the “furtherance of the administration of
justice” and that to ignore it on the grounds that it was once explicitly provided for and
subsequently abandoned would not be in the public interest.

Further inducement to make an extended comment and a recommendation on the subject of
compensation has been provided by the Minister of Justice who made a public statement
suggesting that the principle of compensation might be favourably considered by the
government, subject to some qualifications as to a determination of liability by the courts
which appeared to postpone any out-of-court assessment of damagesto atime perceivably far
inthefuture. If the mechanism of settlement by arbitration is decided upon the process should
be prompt and contrast favourably with proceeding by way of civil litigation. Thearbitration
should be consensual and based upon the assumption without the admission that the
government isliableto the complainantsasvictims of sexua abusewhilewards of thedirector
of child welfare during a designated period, and confined to those who have aready made
complaints to the police or this commission or both.

It is suggested that submission to arbitration should be voluntary, and that no attempt should
be made to make arbitration conditional upon all the claimants submitting to it, but those who
do must provide the government with arelease of all claims relating to their complaints in
consideration of receiving the compensation awarded by arbitration. All claimantssubmitting
to arbitration should be on equa footing including those whose claims would otherwise be
statute-barred. Those who reject arbitration and choose to pursue their causes in the courts
should not, it is suggested, be given the latter consideration by a government however
benevolent which has the interest of taxpayers in mind.

If the government decides to alocate a “globa” sum within the confines of which the
arbitrator would assess the compensation payable to each claimant, with consequential
abatement if the sum set aside proves less than the sum of the individual amounts as at first
calculated, such a limitation on assessment would emphasize the ex gratia nature of the
resulting payments as contrasted with compensation based upon a confession of liability or
afinding of such by acourt. Itisalsodesirableasbeing in keeping with normal constitutional
practice in estimating expenditures and informing the public through the House Assembly of
their place in the public accounts. The course of arbitration should be expeditious,
particularly if the arbitrator selected is generadly familiar with the evidence before this
commission and the nature of the police investigation. To require an arbitrator to begin
afresh, viewing all the evidence accumulated over the last eighteen months with an
inexperienced staff, would be to ensure substantial delay.

Recommendation 33:
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That the Government of Newfoundland and Labrador invite all claimants
againgt it for compensation on the grounds of having suffered sexual abuse
at the hands of persons entrusted with their care at Mount Cashel Boy's
Home and Training School as wards of the Director of Child Welfare
pursuant to the provisions of the Child Welfare Act, 1972 with respect to all
complaints made in good faith during a designated period to consensual
arbitration, on the assumption, but without an admission, that it isliable to
the said claimants.

Recommendation 34:

The Government of Newfoundland and Labrador set aside a sum of money
within which the arbitrator may assess the amounts payable by it to each of
the claimants referred to in recommendation 33 submitting to arbitration.

Recommendation 35:

That the provisionsof the Limitation of Actions (Personal) and Guarantees
Act, R.S.N. 1970, c. 206 as amended be inoperative as against those
claimants who submit to arbitration without prejudice to the position of the
Government of Newfoundland and Labrador in defending an action in court.

The Government of Newfoundland did not act upon the recommendations of Mr. Hughes.
It was facing anumber of lawsuitsfrom former residents of Mount Cashel at thetime,* and it decided
to respond to claims through the court system in the traditional manner. More lawsuits were
launched against the Government as time went by.

In December 1996, the Government announced that it had reached a settlement with 39 of
the civil claimants.* Four further claims were settled shortly thereafter. The Christian Brothers of
Ireland in Canadawere involved in two of the settlements before being ordered to wind up under the
Winding Up and Restructuring Act.** The Government is currently trying to obtain reimbursement
for its costs from the Roman Catholic Church.

*The Christian Brothers of Ireland in Canada and the individual alleged perpetrators were also commonly
named as defendants in the lawsuits.

“The Government refused to consider compensation for individuals abused before 1966, the year when the
Province first began to place children at Mount Cashel.

“R.S.C. 1985, c. W-11.
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The process undertaken in Newfoundland to address the claims of child abuse at Mount
Cashel cannot truly be characterized as a compensation scheme or program. It is more accurately
described as an out-of-court settlement with several individuals who had commenced civil
proceedings against the Province. All settlements were negotiated on an individual basis, and no
forma processfor validation or review wasever established. However, theinformal processadopted
bore some resemblance to the schemes employed in other provinces, and for that reason is briefly
summarized here. Very few details of the settlements have been released to date.

Lawyers for the Government assessed the claims underlying the lawsuits by examining
materials that were available from various sources. Testimony given before the Hughes Inquiry and
during the criminal trials of the Brothers charged in connection with the abuse wasreviewed. RCMP
records were examined; the police had investigated 27 complaints in 1975, and had conducted
another investigation concurrent with the Hughes Inquiry in 1989. Church and Provincial records
were also consulted. The Government often determined that such sources provided enough detall
to validate claims,

Thesize of thefinancia settlementsvaried depending on the nature of the abuse suffered. No
forma compensation matrix was ever developed, although near the end of the process an informal
grid of damages was produced to ensure consistency. Intheend, individual settlementsranged from
$50,000 to $250,000. Most of the money was awarded for pain and suffering, although some money
was designated for counselling and healing.

The Government provided financial counselling to claimantswho desiredit. It alsonegotiated
with insurance companies to provide services for payment of awards in structured settlements, the
costsof whichwere borne by the Province. Money awardedinfinancial settlementswas not excluded
from income for purposes of determining eligibility for social assistance.

No counselling services were offered to claimants. Asindicated above, some of the money
awarded was designated for counselling and healing, but the Government had no way of ensuring that
thismoney was used in any particular way. Paying for the costs of counselling was the responsibility
of the claimant.

The Roman Catholic Archdiocese of St. John's, facing civil claimsfor abuse at Mount Cashel



CHAPTER XVI: EVENTS OUTSIDE Nova ScoTtia 373

and other institutions, established a counselling program for the victims of sexual abuse*® The
program is still ongoing. Counselling services are extended to anyone who claims to be a victim of
sexual abuse, as well as members of his or her family. Travel costs to and from counsdlling are
covered in somecircumstances. If anindividual isaready intherapy and/or wishesto obtain services
from a private counsellor or clinic, the Archdiocese will pay for the costs of those services.

The Archdiocese also took other steps in response to the incidents of child abuse. In 1992,
it established a Chair in Child Protection at Memorial University, the purpose of which was to
institute a program of study into how society deals with child abuse. The Catholic Church has
committed $1,000,000 over 10 years to fund the Chair. The Archdiocese aso provides
approximately $30,000 to $40,000 a year in bursaries for educationa upgrading by social workers
who work with victims and perpetrators of sexual abuse.

The Government did not provide claimants with any kind of apology. Instead, the Minister
of Justice expressed regret in a statement to the Provincia legislature in December 1996. The
Christian Brothers issued an apology to the residents of Mount Cashel Orphanage, and in 1990
former Archbishop A.L. Penney of the Roman Catholic church tendered an apol ogy for the abuse and
the pain that it caused.

8. BRITISH COLUMBIA

For many yearsthe British ColumbiaMinistry of Education operated the Jericho Hill School
inVancouver to provide education for deaf children. Prior to 1979, blind children were a so enrolled
intheschool. Theschool offered classesfrom kindergartento grade 12. Studentsranged in agefrom
fiveto 20. Some were day students and some were in residence. Until 1987, many of the students
in residence were at the school seven days a week because their parents could not afford to bring
them homefor weekends. After 1987, the Province paid for transportation home every weekend and
major holiday. In 1993, the school was moved to Burnaby, and re-established as a*“ school withina
school” at South Slope Elementary School and Burnaby South Secondary School.

In 1982 and 1987, allegations of sexual abuse of children in residence at Jericho were made

1t also commissioned its own inquiry into abuse within the Church: Winter, G.A., Report of the
Archdiocesan Commission of Enquiry into the Sexual Abuse of Children by Members of the Clergy, submitted to the
Most Reverend A. L. Penney, D.D., Archbishop of the Archdiocese of St. John's (St. John's, Nfld.: Archdiocese of St.
John's, June 1990).
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during interviews conducted by Ministry of Human Resources and Ministry of Education personnel.
Allegations were made of abuse by both staff members and older students at the residence. The
Vancouver Police Department was advised of the allegations, but no charges were laid.

By the early 1990s, six lawsuits had been commenced against the provincial Government in
connection with alleged sexual abuse at Jericho. A complete investigation into all complaints was
undertaken by the police and various Ministries of the Provincial Government in 1992. The
investigators ultimately concluded that charges should have been laid in 1982 and 1987.

The Provincial Ombudsman also commenced his own investigation of the alleged abuse in
1992. He published his Report in November 1993, concluding, amongst other things, that abuse had
occurred and that anon-confrontational process should be established to determine compensation for
the victims.

The Provincial Government responded to the Ombudsman’s Report by appointing former
British Columbia Supreme Court Justice Thomas Berger, Q.C., as specia counsel. Mr. Berger was
directed to inquire into allegations of abuse at Jericho and make recommendations as to how the six
lawsuits against the Government, and any others that might follow, could be resolved.

In order to complete histask, Mr. Berger was given accessto avariety of materialswhich had
been assembled by the Government and police. An arrangement was worked out so that he would
be under no obligation to disclose to the Government any evidence he gathered, statements he
received, or documents or other materials he obtained. In particular, none of this information was
made available to counsel in the branch of the Government responsible for defending against the
lawsuits that had been, or might be, filed in connection with alleged sexua abuse at Jericho.

The material reviewed by Mr. Berger included transcripts of interviews with complainants,
asummary of a Government data base relating to allegations of sexual abuse at Jericho, and records
of interviews with public servantsin the Ministries concerned. Mr. Berger a'so met with a group of
therapists who had been treating some of the victims of the sexual abuse. The therapists did not
disclose the identities of their clients, but were able to report generally on their clients’ experiences
at Jericho. Finaly, Mr. Berger held meetings with the deaf community and deaf organizations to
discuss the history of Jericho, the allegations of sexual abuse generally, the difficulties of language
and communication for students at Jericho, and the relationship of those difficultiesto the incidence
of sexual abuse.
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Mr. Berger produced his Report in 1995. He concluded that sometimes widespread sexual
abuse had taken place at Jericho. There had been abuse by staff as well as abuse by some older
children against younger children. The abuse had taken place over a period of many years, but was
most prolific during the period from 1978 to 1987. In 1978, the Province decided to house al the
residents, of both genders and all ages, in the same dormitory. Mr. Berger concluded that the
Government had been aware of the problems at the school as early as 1982, but had failed to take
adequate actionsin response. He found that the protective agencies of the state had been unable to
adequately address the needs of deaf children. The police and Crown had been unable to
communicate with deaf children, et alone assemble their evidence.

Mr. Berger recommended that the Provincial Government accept responsibility for all claims
of sexual abuse suffered by students who had attended Jericho Hill School. He also made detailed
recommendations as to the form and content of a compensation program.

On June 28, 1995, the then Attorney Genera of British Columbia, the Honourable Colin
Gabelman, acknowledged the allegations of sexual abuse at Jericho as well as the Provincia
Government’s responsibility to ensure the well-being of children in its care. In response to the
recommendationscontainedinthe Berger Report and the Report of the Ombudsman, the Government
made acommitment to develop and implement aredress program to assist former students who had
been sexually abused whileat Jericho. Thisresulted inthe Jericho Individua Compensation Program,
which commenced operationsin 1996. The program was designed by the Government and was not
the result of a negotiated agreement with the victims.
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(& TheProcess

All desaf, hard of hearing, deaf-blind and blind students of Jericho were eligible to apply for
benefits under the compensation program. Compensation was only awarded for pain and suffering
from sexual abuse which occurred before December 31, 1992. Physical and emotiona abuse (no
matter when it occurred) was not compensable under the Program.

A claimant commenced an application for compensation by filling out an application form.
The form required the claimant to state in writing that he or she was sexualy abused in connection
with hisor her attendance at Jericho, that the abuse occurred before December 31, 1992, and that the
claimant was younger than 19 at the time. It also required the claimant to provide the names of
individuals to whom he or she had disclosed the abuse.

All applications were reviewed by a Compensation Panel. The Panel was composed of two
hearing lawyersand adeaf-blind therapist, appointed by the Attorney General after consultationswith
representatives of the deaf community. Together, the Panel members had expertisein thelaw, sexua
abuseissues and the needs of sexua abuse victims, and the needs of deaf and hard of hearing persons.
The Terms of Reference of the program also specifically directed the Panel to devel op an awareness
of 1. the needs of the deaf community and the importance of skilled interpreters for comprehending
the clam information of deaf claimants, 2. the cultural differences between deaf and hearing persons,
and 3. the needs of deaf-blind, hard of hearing and blind persons.

The onus was on the claimant to establish to the satisfaction of the Compensation Panel that
therewas areasonablelikelihood that he or shewas sexually abused at Jericho. The abuse could have
been perpetrated by aschool employee or another resident. It also could have occurred on or off site,
but it had to have been associated with attendance or residence at the school while the Government
was responsible for the claimant’ s care and custody. Sexual abuse was defined in part as follows:

Sexual abuse means any sexua exploitation of a child and may include any behaviour of a
sexual nature towards a child. Sexual abuse may exist even where there is consent to the
sexual behaviour. Sexual activity between children may constitute sexual abuse if the
difference in age or power between the children is sufficient that the older or more powerful
childisclearly taking advantage of the younger or less powerful child ... Normal affectionate
behaviour towards children and normal health or hygiene care are excluded.

The Compensation Panel wasdirected to operateinformally. It would determinewhether the
abuse occurred and, if so, the appropriate amount of financial compensation. It was anticipated that
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most claims would be determined on the basis of documentary evidence, although an oral hearing
could be heldif the claimant desired it, the Panel thought it necessary to decidethe claim, or the Panel
wished to review additional information from the claimant. Claimantswere not permitted to have an
advocate appear with them or on their behalf in the application process. Interpreter and intervener
services were provided free of charge.®®

Compensation Consultants were appointed to assist both clamants and the Compensation
Panel in the process. Therole of the Consultants was described in the Terms of Reference:

(1) to ensure that the claimant is fully aware of the parameters, procedures and possible
outcomes of the claim process, in the context of the other avenues of redress available to a
claimant: a civil suit or acriminal injury compensation claim;

(2) if requested by the claimant, to assist the claimant in the preparation and presentation of
a compensation claim, by locating, detailing, organizing, transcribing, or otherwise ensuring
the completeness and accuracy of a compensation claim;

(3) to ensurethat the panel is presented with a sufficiently complete and coherent claim for
the purpose of the panel assessing claim validity and the amount of compensation;

(4) to assist the pand in reviewing its decision with the claimant if requested by the claimant.

In order to be ableto assist the claimants, each Consultant wasfluent in American Sign Language and
other modes of communication used by the hearing-impaired, knowledgeabl e about deaf culture, and
knowledgeabl eand experienced in dealing with sexual abuseandinterviewing traumatizedindividuals.

A claim was assessed on the basis of pre-existing documented information, interviews with
the claimant by a Compensation Consultant and, if applicable, the presentation made by the claimant
at an oral hearing. Claimants were asked to consent to the release of records from outside sources
for review by the Panel, and all such information was treated as confidential. Claimants were also
entitled to file any prior statements they gave to the authoritiesin connection with the alleged abuse
and, in appropriate cases, reports from therapists. In cases where the Panel required a report from
atherapist to decide a claim, the program would request and pay for it. Alleged perpetrators were
not contacted or asked for their side of the story.

“Interveners provided assistance to deaf-blind individuals. Whenever possible, claimants were permitted to
choose their interpreters and interveners.
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Once a claim was accepted by the Panel, a determination of an appropriate amount of
compensation was made. The claimant then had 30 days in which to accept or regject the settlement
offer. One thousand dollars was set aside for each claimant to pay an independent lawyer (and
interpreter) to review the offer. If the claimant decided to accept the offer, he or she was required
to sign arelease, waiving any further claims against the Government.

There was no appea against the decisions of the Compensation Panel concerning the validity
of aclaim or the amount of compensation. However, the Panel was entitled to review its decisions
if the claimant asked for the opportunity to provide new or additional information about the claim.

The deadline for submitting applications was September 30, 1998. Four hundred and five
applications were received, although 40 were later withdrawn, leaving 365 to be considered by the
Compensation Pandl.

(b) Details of the Compensation Package

Individua victims of sexua abuse at Jericho were entitled to a financial award for pain and
suffering. Asindicated above, the amount of compensation was determined by the Compensation
Panel upon review of aclaim. The Panel wasdirected to fix the level of compensation having regard
to the nature, extent and impact of the sexua abuse. Relevant considerations in determining the
nature and extent of abuseincluded itsduration, frequency and type, and whether it was accompanied
by threats, coercion and/or force. The impact of the abuse related to its long-term impact on the
clamant’s physical and psychologica well-being, as evidenced by such things as the presence or
absence of psychological dysfunction, physical trauma, alcohol and drug abuse, sexual dysfunction
and persona and marital problems. The impact of the abuse on lost vocational or income potential
was hot compensated.

The program prescribed threetiersof financial compensation, devised in accordance with the
recommendation of Mr. Berger and the precedent set by the Grandview program in Ontario:*

“Thefollowingtableisreproduced from Shea, Goldie, Redress Programs Rel ating to I nstitutional Child Abuse
in Canada (October 1999), p.13.
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ABUSE COMPENSATION AMOUNT
Tier 1 Sexual Abuse $3000
Tier 2 Serious Sexua Abuse Up to $25,000
Tier 3 Sexual Abuse - Serious and Prolonged Up to $60,000

Any compensation for the abuse that a claimant had already received from alawsuit, an out-of-court
settlement, or a Criminal Injury Compensation Program claim was deducted from the compensation
awarded under the Jericho program.

Compensation was paid in alump sum, although it could be placed in trust or paid out by way
of annuity through afinancial service provider. Any compensation paid to aminor was placed in trust
until the claimant had reached the age of 19. No compensation was provided to members of a
victim’s family.

The compensation was deemed to be an award for pain and suffering, and was therefore
exempt from income tax. Further, the Province did not include the compensation in determining
eligibility for social assistance.”®

The program ended on March 31, 2001. Of the 365 applicationsthat were considered by the
Panel, 359 were validated. The Panel’ s offer of compensation was accepted in 344 of those cases,
resulting in atotal of $12,665,000 compensation paid. The average award was $35,500.%

It was anticipated that some successful claimants would require financia advice about the
impact of the award on their personal finances, or about maximizing its financial benefits. The
program covered the cost of interpretersfor meetings with afinancial advisor of aclaimant’ s choice.
However, the program did not cover the fees of the advisor.

Some claimants had consulted lawyers for the purpose of commencing legal proceedings
against the Government in connection with the abuse, or for determining their optionsin that regard.

“Thiswas not initially an element of the program, but was incorporated at alater date.

“Thereiscurrently beforethe British Columbia Supreme Court aclass action suit brought against the Province
by former residents of Jericho for the abuse they suffered. Some of the members of the class accepted compensation
under the Jericho Individual Compensation Program and signed releases waiving any further claim against the
Government. It is expected that the validity of the releases will be challenged in the lawsuit.
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A successful claimant could have the attendant legal fees paid by the program if they were incurred
prior to thetime framefor submitting applications under the program. Thefeeshad to bereasonable,
and payment had to be recommended by the Compensation Panel. The funds were disbursed once
a clamant accepted compensation and signed the release.

Each successful claimant received anindividual apology fromthe Government. Theapologies
were confidential and written in non-legalistic language.

As aform of community compensation, the Government donated $1,000,000 to be used
generally for the benefit and advancement of the deaf community throughout the Province. The
money is administered by The Deaf Community Trust of British Columbia, an organization whose
membership is representative of deaf persons throughout the Province. The Government aso
constructed new residences for students of the Provincial School for the Dedf.

The Jericho Individual Compensation Program was designed primarily to provide financial
compensation to the victims of sexual abuse. However, at the time the program was established the
Government al so committed itself to continue and enhance aprogram called the Residential Historical
Abuse Program (“RHAP”). Thiswas a program established in 1992 in response to the allegations
of sexual abuse at Jericho. It provides counselling and therapy servicesto any individua who alleges
he or she was a victim of sexua abuse while in the care of the Province. To qualify for services,
individuasdid not haveto provethat they were sexually assaulted. They simply had to have attended
aprovincialy-funded residential facility, which was defined to include foster homes, group homes,
hospitalsand correctional facilitiesfor children and adolescents. RHAP funded up to six counselling
sessions per month for qualifying individuals.*” There was no limit on the amount of time that an
individua could participate in the program. The only financial constraint was the program’ s overall
budget.

As many of the alleged Jericho victims who came forward to RHAP were deaf, hard of
hearing or deaf-blind, the Government developed a separate program to administer mental health
servicesto them: The Deaf, Hard of Hearing and Deaf-Blind Well-Being Program. The programis
availablefreeof charge, and the Province paysfor any interpretation servicesrequired for thetherapy.
The program also provides sign language |essons to parents of deaf children and to professionalsand
staff who work with the deaf.

“Qualifying individualswereinitially given ashort assessment, and then atreatment plan was prepared. The
plan was reviewed and updated every six months.
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9. FEDERAL GOVERNMENT

For over a century, Canada had an aboriginal residential school system. It was initialy
operated solely by religious organizations, but in 1874 the federa Government became involved in
order to meet its obligations under the Indian Act.** The schools were then run jointly until 1969,
when the Government assumed full responsibility. Itisestimated that over 100,000 children attended
the schools over the years in which they were in operation. The last school closed in 1996.

In 1996, the Royal Commission on Aboriginal Peoples(“RCAP’) released itsReport, entitled
Gathering Strength - Canada’s Aboriginal Action Plan. The Report contained personal accounts
from aborigina peoplewho had suffered from sexual and physical abuse while at residential schools.
It also documented the far-reaching impact of the abuse.

In January 1998, as part of its response to the Report, the Government of Canada issued a
Statement of Reconciliation. It contained the following expression of regret and apology:

The Government of Canadatoday formally expressesto all Aborigina people in Canada our
profound regret for past actions of the federal Government which have contributed to these
difficult pagesin the history of our relationship together.

To those of you who suffered this tragedy at residential schools, we are deeply sorry. In
dedling with the legacies of the Residential School system, the Government of Canada
proposestowork with First Nations, Inuit and M etis peopl e, the Churchesand other interested
parties to resolve the longstanding issues that must be addressed.

Accompanying this Statement was the announcement of a community healing fund worth
$350 million, to be administered by the Aboriginal Healing Foundation. The purpose of the fund is
to support community-based healing initiatives to address the legacy of physical and sexua abusein
residential schools. The fund is not used to pay for compensation of individual victims or the costs
of litigation respecting abuse claims.

Many individuals have filed lawsuits against the federal Government and other defendants

“R.S.C. 1985, c. I-5.
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seeking compensation for damages suffered while they were at residential schools.*® Given the
sengitivity of the issues raised by the plaintiffs, the Assembly of First Nations and others asked the
Government to explore arange of approaches to resolving claims of abuse in atimely and sensitive
manner.

In 1999, the Departments of Justice, Health, and Indian and Northern Devel opment engaged
inaseriesof exploratory dialogueswith survivors of residential school abuse, aboriginal healers, and
aboriginal and church leaders. The dialogues helped to open the lines of communication and assist
al of those involved to understand the needs of survivors. Agreement was ultimately reached on a
set of principles to guide efforts by the Canadian Government to resolve abuse claims. These
principles can be summarized as follows:

Canada has extensive relationships with the former students, their families and
communities which will continue well after any individual claim is dealt with. The
processes used and outcomes sought in resolving claims should be mindful of these
relationships and strengthen and improve them.

The residential school caseload should be strategicaly managed as one file,
recognizing the need for an overal strategic approach, regardless of whether the
clams are advanced in litigation, in the dispute resolution pilots or in other
alternatives to litigation.

Canada recognizes that a significant number of wrongs did occur. From there,
Canada seeksto create a climate for the early, safe, credible and effective resolution
of the claims. Canada wants to know who was wronged according to existing civil
law standards, and whether Canada has or sharesliability. Where Canada does, the
goal is not to avoid or minimize it, but to provide appropriate redress.

It is of utmost importance that those acting for Canada keep in mind the continuing,
though often unacknowledged, trauma that childhood sexual abuse creates and the
health and safety risks involved when survivors are asked to address the procedural
or substantive aspectsof their claims. Theserisksextend tofamiliesand communities.

“Asof March 2001, morethan 7,200 individuals had filed civil claims. A number of class and representative
actions had also been filed.
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1 Reliable vaidation of individua claimsisakey consderation. “Innovative and safe
means to this goal should be sought within the overall context of ensuring the
integrity of each resolution, and thus the overall credibility of Canada' s resolution
strategy for these matters. Survivors have been strong supporters of the need for
integrity and public credibility as resolutions are achieved.”

Canada should seek outcomes which advance the short- and long-term health
prospects of the survivors, their families and their communities.

The emphasis on safety and on helping to rebuild relationships aso applies where
Canadaresistsclaims. Theapproach can beadversaria respecting aspecificissue, but
should not appear to put Canadainto an adversarial relationship with those bringing
it forward.

These principles were included in a set of strategic directions provided to counsel for the
federal Government in addressing aboriginal residential school cases. Thedirectionsal so suggest that
Canada should be favourably disposed to requests to resolve clams outside of litigation in
proceedings which can be designed in collaboration with those using them. The proceedings can
include innovative approaches within litigation, such as discovery mechanisms and redress elements
already adopted in certain cases.

The directions further indicate that, whatever process is used, a focus on heath and safety
should remain. In particular, health supports need to be available whenever survivors are asked to
tell the story of their abuse, and Canada should seek ways to assist requests for the involvement of
support persons or representatives of the survivors community in any proceeding. Canada should
not use technical defencesto prevent or discourage abuse allegations from being determined on their
merits. Closure for individuals and healing for their families and communities will not be achieved
if provable claims are turned away or compromised on a technicality. Canada also has a direct
interest in the fairness of the entire process, including the fairness of the fees survivors are charged
by their own lawyers. Itisnot in Canada sinterest that a validated survivor be left with alingering
sense of injustice, whatever the cause. It isaso important for closure that others with liability for
abuse accept their responsibility and provide redress.

The Government has now ingtituted 12 pilot Dispute Resolution Projects in various
communities across Canada to address alleged sexua and physical abuse of aboriginal children in
resdential schools. A Dispute Resolution Project requires a group of approximately 40-60
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complainants willing to proceed on the terms contained in a framework agreement designed by the
group (aso known as “a Survivor Group”) and the Government of Canada. Our review examined
two such framework agreements. In summarizing these agreements, | have not identified the
communities or complainants' groups to which they relate.

(&) Framework Agreement #1

The first framework agreement states, at the outset, that the Government of Canada
acknowledgesitsrolein the devel opment and administration of residential schoolsand apologizesto
those who were physically and sexually abused at the schools. The agreement between the Survivor
Group and Canadaisintended to resolve claims within a Dispute Resolution Project in away that is
safer for survivors than litigation, that is credible, and that promotes healing.

The agreement provides that compensation is for physical and sexua abuse, although other
actions can be compensated if they congtitute arecognized cause of action for which Canadaisliable
inlaw. Cultural and languageloss cannot be compensated asthey are not causes of action recognized
by the courts. The determination of whether an act of discipline constitutes physical abuse is based
on the standards of the day when the discipline took place. The burden of proving aclamisona
balance of probabilities. Canada will not rely on limitation periods to defeat a clam within the
Project.

The agreement articul ates the need for aholistic processthat incorporates credible validation
of clams. Validationisto be safe, efficient, flexible, effective, inclusive, credibleand fair. The parties
are to minimize to the extent possible the number of times a survivor is required to tell his or her
story.

Validation isto occur through a fact finding session, wherein afact finder determines what
did or did not occur, based on the survivor’ s story, the information of other witnesses, the views of
the parties, and the relevant documents.

Theagreement stipul atesthat thefact findersmust belawyers. Thepartiesaretojointly select
two fact finders, one male and one female. Each survivor will have the choice of telling his or her
story before either themale or femalefact finder, but not both. The partiesareto look for fact finders
who demonstrate sensitivity to the aboriginal culture and issues, and who are fair, sensitive,
independent, objective, open-minded, and good listeners. The parties are to provide the fact finders
with an agreed-upon suggested reading list and are to arrange a workshop for them on aboriginal
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cultura awareness.

Canadaisdirected to sharerelevant documentsin its possession, subject to privacy legidation
or, where astatement of claim has been filed, pursuant to court rules. The Survivor Group must also
sharerelevant documentsin the possession of individual survivorswith Canada. Based onthe shared
documents, the partieswill agree to as many facts as possible. Where possible, individua survivors
are to provide written statements at least two months prior to their fact finding session in order to
expedite the process, alow potential witnesses to be contacted, and permit counsel for both parties
and the neutral fact finder to prepare for the hearing.

Survivorswill tell their story to, and respond to questionsfrom, thefact finder. Survivorswill
not have to speak to facts previously agreed to by Canada.

The parties may give the fact finder, in advance, alist of questions they would like the fact
finder to ask theindividual survivor (or alist of issuesthey would like to have explored). During the
session, counsel for Canada and the individual survivor will approach the fact finder together about
additional questions either of them would like the fact finder to ask.

Each survivor can be accompanied at the fact finding session by his or her lawyer, family
members or another support person. Canada will have one of its lawyers and a maximum of one
other person present, unless the individual survivor agrees that more can attend.

Survivors may arrange for additional witnesses to present information. This information is
to be given to Canada at least two weeks before these witnesses will be heard, subject to an
agreement to waive this notice period.

Canada may present information to the fact finder through its own witnesses, subject to the
same disclosure obligationsimposed on the Survivor Group. Agreed-upon experts may also provide
their assessment to the fact finder.

Witnesses who are members of the Survivor Group are to be questioned only by the fact
finder. Other witnesses may be questioned by counsel for any party. Counsal will not ask leading

guestions of their own witnesses.

Paragraphs 28 and 29 of the agreement are of particular significance. They provide:
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1 For the credibility of the validation process, Canada will attempt to contact persons
alleged to have committed acts of abuse and they will be given the opportunity to
providetheir story to the neutral fact finder. For the safety of the survivor, the person
will be first advised in writing about the process and in a general way about the
alegations. Only if the person decides to participate will more specifics of the
allegations be provided.

2. If the person alleged to have committed acts of abuse decidesto tell his or her story
to theneutra fact finder, it will bein adifferent location than wherethe survivor tells
hisor her story, and at alater time. The person will be accompanied by legal counsel
and a support person if her or she chooses and will assume his or her own costs.

All those providing information to the fact finder are to acknowledge the solemnity of the
process through oath, affirmation or the holding of an eagle feather. The fact finder will take notes,
but the survivor’s story will only be recorded if the survivor agrees.

After the fact finding session, the fact finder will prepare awritten report. The report isto
contain the decision asto what did or did not occur and a non-binding opinion asto the effect of any
abuse on the survivor and itsimpact on the survivor’slife.

The parties will then attempt to reach agreement regarding the impact of the abuse through
negotiation based on the facts found, and the opinion offered, by thefact finder. The partieswill also
attempt to reach an agreement regarding thelegal significance of thefacts. If the parties cannot agree
on either issue, they may refer outstanding questions to the fact finder.

The fact finder cannot consider questions concerning the appropriate amount of monetary
compensation for validated claims. The parties will attempt to reach an agreement regarding
compensation through negotiation. Amounts of compensation are to be based on damage awards
from relevant court decisions. Canada will not try to negotiate less than the amount it believes a
court would award. If the parties cannot agree, amediator will be selected to facilitate negotiations
based on the facts agreed to by the parties or determined by the fact finder. If the parties cannot
agree through mediation, the parties are to meet to consider other options for determining the
amount.

The agreement contemplates that Canada will pay a certain percentage of the compensation
amount. There are aso provisions that contemplate the possibility that Church organizations may
ultimately agreeto participate. Courts have found that the churches share liability, but the churches
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have been concerned about the financial burden that settled claims would impose on them. On
October 29, 2001, the federal Government announced that it will pay 70% of the compensation
negotiated by validated victims of sexual and physical abuse.

A certain percentage of compensation amountsisto be dedicated to theindividua survivor's
healing. This money can be used for such things as community healing, education, vocationa or
training programs, counselling, therapy or traumatreatment. The money will be held in trust for the
individual survivor inthetrust account of the survivor’slawyer. Theindividual survivor will provide
a written plan for the use of the funds to be presented to the Board of Directors of the Survivor
Group. Inorder to respect the principle of survivors having control over their own healing, Canada
will not play arole in deciding the purposes for which an individua survivor uses his or her healing
funds.

The agreement indicates that the fact finding sessions are to be closed to the public unlessthe
parties agree otherwise. Subject to any legal requirements, all information relating to the process,
including any settlement, shall be kept confidential, except where the information discloses abuse of
achild who is presently aminor.

The fact finder isto return materials to the survivor or destroy them, once a matter has been
settled or the Project ended. Canada's legal requirement to keep documents that come into its
possession is articulated, although the Agreement provides that Canada will keep only one copy of
certain materials.

Canadaisto provide funding to the Survivor Group for survivor participation costs. It will
also assume the costs of the process.

(b) Framework Agreement #2

The second framework agreement is similar to the first agreement, but with some significant
differences. This agreement refersto “complainants,” rather than “survivors.” Disclosureisto be
exchanged in accordance with the practicein civil actions. Canadaisto utilizeitsresourcesto locate
relevant documentation regarding each complainant and isto provide copiesof background historical
documentation, including personnel files, student recordsand policy statementsregarding discipline,
to the fact finder and all parties. The fact finders are aso to be provided with a bibliography of
reading materials in relation to the history of residential schools. The oral evidence before the fact
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finder isto be recorded for use later in the process.

Cash compensation isto be paid in amanner that accords with the complainant’ s preferences.
Consideration is to be given to structured settlements. Canada is to pay 50% of the damages.
However, if Canada and a church organization come to an agreement regarding the apportionment
of responsibility for claimsthat would apply to the complainant’ s case, the complainant may require
that Canada pay the portion of damages for which it is responsible under that agreement. The
complainant may aso require that Canada’ s apportioned share be adjusted based upon any judicia
determinations respecting another residential school that would be binding or highly persuasive on
atrial judge hearing an action commenced by the complainant for hisor her particular claim. Fifteen
percent of settlement proceeds are to be directed to healing and related purposes. The money isto
be deposited into atrust fund, administered by a steering committee consisting of representatives of
the complainants and Canada.

10. ANALYSIS

The above represent some, but not all, of the approaches taken by governments in Canada
to reports of institutional abuse. | do not intend to analyze here the elements of each of these
approaches and their respective meritsor shortcomings. Instead, in Chapter XVIII of this Report,
| refer to elements of these approaches which may be hel pful to explain my recommendations. Put
simply, there arefeatures of approachestaken in other jurisdictionsthat commend themsel vesto me
and which | have adopted, in whole or in part.

The approaches taken in other jurisdictions are relevant in another way. They collectively
demonstrate the variables that exist in each jurisdiction that compel participantsin the design and
implementation of a government response to recognize that different situations require different
solutions, and that one cannot, therefore, blindly follow what has been done elsewhere. In short,
there can be no singletemplate for a gover nment responseto reports of institutional abuse. 1ndeed,
the approaches outlined above demonstr ate that the Nova Scotia situation differed in some respects
from the circumstances which presented themselves elsewhere. For instance, the Nova Scotia
Government failed to recognize that the existence of multiple allegations against current employees
compelled a different approach to the issue of validation than was taken in Ontario. Aswell, the
Nova Scotia Government failed to recognize that Ontario had taken some measures to safeguard
against fraudulent claims that were discarded by Nova Scotia without regard to their rationale.
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In summary, an examination of the approaches in other jurisdictions has enabled me both
to recognize the shortcomings of the Nova Scotia Program and to craft recommendations for the
future.
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