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On the strength of high prices in the
energy sector, the value of BC origin
exports was just over 3% higher in the
first seven months of 2003, compared
to the same period a year earlier. The
value of natural gas exports has risen
160% due to a combination of substan-
tial price inflation as well as increased
volumes. Exports of electricity are up
104%, mostly due to higher prices, al-
though quantities are up slightly as
well.

The softwood lumber dispute is taking
its toll on the value of lumber exports.
International shipments of softwood
lumber dropped over 22% in the Janu-
ary to July period of 2003 compared to
the first seven months of 2002. The de-
cline is due entirely to falling prices, as
volumes shipped are slightly higher.
Many Canadian mills, particularly in
BC, have been running at full capacity
in order to reduce costs in an effort to
deal with punishing duties on ship-
ments to the United States and this has
resulted in oversupply and falling
prices. However, with the recent spate
of forest fires in the Pacific Northwest,
logging has been significantly cur-
tailed, which has resulted in a tighten-
ing of supply and rising prices. This
should be reflected in the export data
in the coming months.

Elsewhere in the forest sector, the
value of pulp and paper exports fell
almost 5% year-to-date compared to
the same period last year. The one

bright spot in forest product exports
was for “other panel products,” which
includes oriented strandboard, other
particleboard and fibreboard. The
value of exports of these products
jumped 21%.

The trade embargo on live cattle and
beef products due to fears of mad cow
disease was largely responsible for the
24% year-over-year drop in July in ex-
ports of agricultural products other
than fruits and vegetables.

The closure of the Western Star Trucks
assembly plant last fall is the main rea-
son for the decline in exports of motor
vehicles and parts (- 44%).

Energy exports continue to drive
overall export growth
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This and other releases are also available through the Internet at http://www.bcstats.gov.bc.ca Call (250) 387-0359 for details.



A Summary of the NAFTA Panels’ Decisions on Lumber Duties

In April and May 2002, the Canadian government submitted a re-
quest for a panel review under Chapter 19 of the North American
Free Trade Agreement (NAFTA) of the US final antidumping and
subsidy determinations with regard to Canadian softwood lum-
ber. In July and August 2003, the Panels released their findings. In
the case of both the anti-dumping and countervailing duties, the
decision by the Panels brought claims of victory from both the pe-
titioners on the American side and the defendants on the Cana-
dian side. Even Canadian newspaper reports seemed to have
conflicting ideas of who won and who lost.! This confusion is not
all that surprising considering the complexity of the questions put
to the Panels and consequently, of their subsequent rulings. A
closer examination of the rulings indicates that although they
were mixed, the Canadian side achieved some key victories. On
the other hand, the NAFTA Panel’s more recent ruling on whether
or not imports of Canadian lumber threaten the US industry was
more clearly decided in Canada’s favour.

ANTIDUMPING DUTIES

In essence, dumping occurs when a good is sold in a foreign mar-
ket at a price less than that received in domestic markets, or at a
price below the cost of producing the goods. The United States
Department of Commerce (USDC) determined that the average
rate at which Canadian companies were dumping their lumber
into the US market was 8.43%.2 The NAFTA Panel investigated
three types of issues: general, company-specific, and “class or
kind” and scope issues.

General Issues

The NAFTA Panel did not accept all the arguments Canada pos-
ited with regard to general issues, but it did come to some key
findings in reference to the method the USDC used to calculate
duties. It rejected Canadian claims that the USDC should have
considered the effects of the Softwood Lumber Agreement (SLA)
on domestic prices, that export taxes should have been included in
the price of goods sold in the US and that the USDC should not

1 For example, the headline in the Vancouver Province read “NAFTA win
may bring tax relief” (July 18, 2003, p. A36) indicating Canada was the
winner, whereas the Vancouver Sun headline was “NAFTA panel up-
holds U.S. lumber tariffs” (July 18, 2003, p. G1) seeming to suggest that
Canada lost its appeal.

2 The average dumping duty is applied to all companies except for those
for which specific margins were calculated. These are: Abitibi (12.44%),
Canfor (5.96%), Slocan (7.71%), Tembec (10.21%), West Fraser (2.18%)
and Weyerhaeuser (12.39%).

Both the American peti-
tioners and the Cana-
dian defendants have
claimed victory in the
NAFTA Panels’ first two
decisions...

...However, the most
recent decision is defi-
nitely weighted in Can-
ada’s favour
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have employed the practise of “zeroing” when determining
weighted average margins of dumping. However, it did accept
Canada’s claim that the USDC erred in calculating a “constructed
value” of Canadian sales prices, as well as failing to account for
dimensional differences in allocating joint costs of production and
in comparing prices of merchandise. These are important victories
for Canada because it implies that the USDC calculated the duties
incorrectly and that the antidumping determination was incon-
sistent with US law.

Company-Specific Issues

There were several company-specific issues investigated by the
Panel. Again there were mixed findings and many of the argu-
ments were rejected, while in some cases the Panel agreed with
the specific company’s argument and instructed the USDC to act
accordingly. For some companies this may result in a reduction in
duties. Since the average antidumping duty is based on an aver-
age of the six companies for which specific duties were calculated,
any reduction in a company-specific duty would also result in a
drop in the average antidumping duty to be paid by all other
companies.

“Class or Kind" and Scope Issues

These issues revolve around the scope of the USDC investigation
and whether certain goods should have been included. The Panel
decided that Western Red Cedar (WRC) and Eastern Red Pine
were not sufficiently distinguishable from other softwood lumber
products to be excluded from the scope of the antidumping duty.
The inclusion of WRC is a blow for BC’s cedar lumber industry,
which exported $714.8 million worth of WRC to the United States
in 2002. The Panel also decided that used railroad ties were not
sufficiently distinguishable from other softwood lumber products,
which may seem bizarre at first glance, particularly since new rail-
road ties are not included in the scope of the investigation. How-
ever, used railroad ties can no longer be used as railroad ties and
are often used in landscaping, so the Panel felt it made more sense
to compare them to timber used for similar purposes, rather than
new railroad ties. The Panel also found in favour of the USDC
with regard to the inclusion of the Maritime Provinces in the as-
sessment of duties.

There were a couple of victories for the Canadian side in relation
to issues of scope. The Panel found that the USDC’s reasoning for
including finger-jointed flangestock and square end bed frame
components was faulty. It directed the USDC to either come up
with a better explanation or remove these items from the scope of
the investigation.

“Zeroing” is the prac-
tise of disregarding the
portion of export prices
that are in excess of
normal value when cal-
culating a weighted
average

A “constructed value”
serves as a proxy for a
sales price in a country
of exportation for
goods for which there
are no domestic prices
available
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Department of Commerce Response

The USDC has responded to the Panel’s decision, citing that it has
found new evidence supporting anti-dumping duties. The recal-
culated duties are marginally lower, falling 0.05 percentage points
to 8.38%, although for some specific companies, the duties have
increased. It is somewhat surprising that the number changed so
little considering the admonition by the NAFTA Panel to take into
account dimensional differences and to come up with a valid con-
structed value for goods where no domestic price is available. If
the USDC finalizes this number, it is almost certain that Canada
will once again appeal to the Panel to review the duties.

COUNTERVAILING DUTIES

A countervailing duty (CVD) is a duty designed to protect domestic
industry from injury caused by imports that have benefited from
subsidies provided by government. The USDC determined that
the federal and provincial governments provided an average sub-
sidy of 18.79% to Canadian softwood lumber producers. The Ca-
nadian submission to the NAFTA Panel argued that the USDC
decision was faulty on several counts:

- The petitioners were not “interested parties” as specified
in the relevant statute

- Stumpage does not represent a subsidy to lumber produc-
ers and does not confer a benefit

- Even if stumpage is a subsidy, it is not applied to a specific
industry and therefore does not meet the test of specificity

- There were several scope and “class or kind” issues

- An upstream analysis should be done to determine
whether a producer of a downstream product (ie., a
product using logs as an input) is a beneficiary of the
subsidy as well

- USDC improperly rejected applications for company ex-
clusions and company-specific duties

- The calculations used to determine the subsidies were in
error

On the first point the Panel rejected Canada’s claim and found the
petition to be valid. On the second point, the Panel determined
that the stumpage system could conceivably confer a financial
benefit on a lumber producer if the stumpage was set too low.
These two points were important, because if the Panel had found
in favour of Canada, it would be game over for the US lumber
coalition. The finding that stumpage has the potential to be a sub-
sidy is viewed as a victory by the American lumber producers be-
cause Canada has always held the view that this was not the case.
However, the Panel did not conclude that the current stumpage
system did amount to a subsidy, only that it could potentially do

The US Department of
Commerce has recal-
culated dumping duties
dropping them slightly
to 8.38%

Stumpage is the fee
charged to companies
for timber cut on Crown
lands

The panel found that
the stumpage system
has the potential to
provide a subsidy...
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so. The USDC had to prove that the system somehow conferred a
benefit. To prove a benefit exists, the USDC had to compare mar-
ket prices for timber to the stumpage payments being made by
Canadian companies. American law specifies that the preferred
prices to be used in such a comparison are market prices in the
country of exportation. If these are not suitable, then world mar-
ket prices should be used and finally if no prices are available,
then the prices paid should be checked for consistency with mar-
ket principles. The USDC claimed that since the Canadian gov-
ernment is the dominant supplier in the market for logs, Canadian
prices could not be used because they are not independent of the
government price. The Panel found that this was not inconsistent
with the law, but it also expressed “serious reservations” with this
reasoning.

With no valid Canadian price to consider, the USDC turned to US
prices as a world price. The Panel rejected this methodology. It
pointed out that in a previous decision, the USDC found cross-
border price comparisons to be “arbitrary and capricious” due to
the large number of variables such as species combination, size,
quality, accessibility, climate and so on. The Panel suggested that
although the USDC is not bound by previous decisions, any rever-
sal would have to be accompanied by a good reason.

In the Panel’s view, Commerce has not offered an adequate ex-
planation for its reversal of its earlier position and does not of-
fer new factual circumstances that would now make cross-
border comparisons any more reasonable. It is disingenuous
for the Department to suggest that a new statutory regime
could justify the use of what it already has described as an ar-
bitrary and capricious exercise.?

The Panel concluded that the USDC’s use of cross-border bench-
marks was “unsupported by substantial evidence and is contrary
to law.” The Panel also rejected the notion of using “fair market
value” as an adequate measure of what stumpage rates should be.
The Panel noted that the standard set out in the law is to use ac-
tual market prices.

The Panel’s rejection of the USDC’s methodology in calculating a
subsidy is a substantial victory for Canada. Despite the assurance
of John Ragosta, the main spokesman for the US lumber coalition,
that “the number is going to be pretty darn close to 27 per cent,”*

3 The entire text of the Panel’s decision on countervailing duties is avail-

able on-line at http;/www.nafta-sec-alena.org/app/DocRepository/1/Dispute/
english/NAFTA_Chapter_19/USA/ua02030e.pdf

The antidumping decision is available at http;/www.nafta-sec-alena.org/app/
DocRepository/1/Dispute/english/NAFTA_Chapter_19/USA/Ua02020e.pdf

4 As quoted in “Wood ruling undercuts U.S. stance,” Victoria Times-
Colonist, August 14, 2003, p. Al.

...but found that the
method used to deter-
mine whether or not a
benefit was realised
was extremely flawed

Use of cross-border
benchmarks is “unsup-
ported by substantial
evidence and is con-
trary to law.”
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it is unlikely that the USDC will be able to justify anything close to
that number to the satisfaction of the NAFTA Panel. In fact, if the
USDC does come up with a number like that, it would seem to put
into question the Department’s independence and whether or not
the lumber coalition has undue influence on its decision.

Continuing through the list of points put before the Panel, the no-
tion that the industries benefiting from any subsidy that might
exist aren’t specific enough was rejected by the Panel. Although
Canada argued that in the first decision made by the USDC on
this issue (Lumber I), they found that specificity did not exist, the
Panel pointed out that the law had changed since then such that
the previous decision no longer applied.

In most of the scope and “class or kind” issues, the Panel found in
favour of the USDC and rejected the Canadian arguments. The
exception was for two product exclusions. The Panel found that
reprocessed Maritimes-origin timber should have been excluded
and that, unlike in the case of antidumping duties, used railroad
ties should be excluded from duties. The Panel reasoned that since
these ties were manufactured outside the period of investigation,
it can’t be determined whether a subsidy existed at that time or
what that subsidy would have been.

With regard to upstream subsidies, the Panel found that the
USDC acted within the law for the most part. The Panel also re-
jected most of the applications for company exclusions and re-
quest for company-specific CVDs. With regard to the calculations
of how much benefit exists, the Panel rejected most of Canada’s
claims.

THREAT OF INJURY

The most recent NAFTA Panel decision was with regard to
whether or not imports of Canadian lumber were a threat to the
American industry. This result was by far the most one-sided of
the three Panel decisions. The Panel used strong language in criti-
cizing the US International Trade Commission’s (ITC) “extensive
lack of analysis” and expressed the opinion that “the Commission
did not exercise ‘special care’ in making its threat determination in
this case.” The panel concluded that:

[T]he Commission’s holding that the domestic softwood lum-
ber industry is threatened with material injury by reason of al-
legedly subsidized imports and allegedly dumped imports
from Canada is unsupported by substantial evidence and not
in accordance with the law. >

5 The entire text of the Panel’s decision on threat of injury is available on-

line at http;/www.nafta-sec-alena.org/app/DocRepository/l/Dispute/english/
NAFTA_Chapter_19/ USA/ua02070e.pdf

The threat of injury
determination was “un-
supported by substan-
tial evidence and not in
accordance with the
law.”
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The Panel ordered the ITC to review its determination taking con-
sideration of all the available evidence. This is a crucial decision
for Canada, because if the ITC cannot convince the Panel that
there is a threat of injury, the other findings with regard to
dumping or subsidies become irrelevant and the duties must be
withdrawn.

CONCLUSION

Although a simple count of the number of points found in Can-
ada’s favour versus those found in favour of the USDC would
seem to indicate that Canada was the loser in the first two NAFTA
Panel decisions, in reality Canada scored a major victory in that
the Panel rejected the methodology employed to calculate bench-
mark prices. It would have been a more decisive victory if the
Panel had found that the stumpage system does not have the po-
tential of conferring a subsidy; nevertheless, if the USDC acts in
good faith according to the directions of the Panel, it is hard to
conceive that they could come up with a duty even remotely close
to that currently being applied. However, based on the USDC'’s
recent revision of antidumping duties only slightly downward, it
appears that this dispute may be far from over.

While the most recent decision regarding threat of injury was a de-
cisive victory for Canada, the ITC has 100 days to delve through the
evidence and the finding could again be that a threat of injury ex-
ists. If this dispute persists and the Americans continue to find
creative ways to find injury and calculate duties, Canada may have
to again appeal to a NAFTA Panel, which will again extend the
time period of the dispute. This may simply be too long for some
Canadian lumber producers to survive. However, perhaps with the
pressure of the NAFTA Panels” decisions and the World Trade Or-
ganization’s findings, this issue will come to a resolution once and
for all, but given the history of the dispute, don’t bet on it.
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NOTES

Countries Included Within World
Regions:

(1) Western Europe: United Kingdom,
Ireland, Austria, Belgium, Denmark,
Finland, France, Germany, Greece,
Iceland, Italy, Luxembourg,
Netherlands, Norway, Portugal, Spain,
Sweden, Switzerland.

(2) Eastern Europe: other Europe,
including all of Russia, Georgia,
Kazakhstan, Kyrgyzstan, Moldova, etc.
(3) South East Asia: Malaysia, Brunei
Darussalam, Singapore, Myanmar,
Kampuchea, Laos, Indonesia,
Philippines, Thailand, Vietnam.

(4) Africa: continental Africa, excluding
Ethiopia, Libya, Somalia, Sudan, Egypt.
(5) South America: continental South
America from Colombia and Venezuela
south to Chile and Argentina, including
offshore islands, but not Caribbean.

(6) Central America and Caribbean:
from Guatemala and Belize to Panama,
plus Caribbean Islands.

(7) Pacific Rim (including Japan):
Japan, Hong Kong, Malaysia, Brunei
Darussalam, Singapore, Laos, Mongolia,
China, Indonesia, North Korea, South
Korea, Philippines, Macau, Taiwan,
Thailand, Vietnam, Australia, Fiji, New
Zealand.

(8) Pacific Rim: as above, but excluding
Japan.

(9) Middle East: from Turkey and Iran
south through the Arabian Peninsula.
Excluding Afghanistan and Pakistan,
but including Cyprus, Ethiopia, Egypt,
Somalia, Sudan and Libya.

‘Selected Value-added Wood Products’
category includes prefabricated houses,
doors, windows, furniture, moulding,
siding, etc. It does not include panel

products, shakes, shingles or any pulp
and paper products.

Revisions

Statistics Canada revises trade data for
the previous three data years with re-
lease of the December data. The revision
number is indicated in the footer of the
tables (e.g., Rev 1 is the first annual revi-
sion, etc., and Prelim indicates it is the
first release of data to December for that
year). In addition to annual revisions,
Statistics Canada revises the data for the
previous data year every quarter (indi-
cated in the footer by Rev Q1, etc).

Service Offered for Detailed Trade Sta-
tistics

For B.C. government statistics users re-
quiring more detailed information on
exports or imports, a special report ser-
vice is offered through the address be-
low:

Dan Schrier - Trade Statistics
BC STATS

P.O. Box 9410 Stn Prov Govt
Victoria, B.C.

V8W 9V1

(250) 387-0376

This service is provided through the
Trade Research and Inquiry Package
(TRIP) computer reporting system. TRIP
offers user-defined tabulations of export
or import statistics for British Columbia,
Canada, the United States and other
countries. Tabulations can include in-
formation on commodities, countries,
U.S. states, years, months, mode of
transport, etc.

Page 9



	Highlights
	Feature: A Summary of the NAFTA Panels' Decisions on Lumber Duties
	Antidumping Duties
	Countervailing Duties
	Threat of Injury
	Conclusion

	Recent Articles
	Notes to Tables

