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When the head of apu blic body can refuse an Applicant
access to information where the disc losure could

reasonably be expecte d to harm inter governmental
relations.

When the head of a pu blic body can refuse to disclose
information that would revea | advice for or to a publ ic body
to an Applicant.

The Appl icant made an Applicat ion for Accessto a Record
to the Department of Education requesting information
concerning the Applicant and/or the Applicant’s
businesses. Education refusedt he Applicant accessto the
Record citing two discret ionary exemptions ; s. 12(1) and s.
14(1) of the Act.

The Review Officer found t hat Education provided
sufficient evidence on a confidentia | basis to demonstrate
that the severed portion of the Record co uld reasonably be
expected to harm the co nduct of relat ions between the
Province of Nova Scotia and anot her level of government.
The Review Officer also found that t he email discussionsin
the Record regarding a proposed plan fal Is short of what
congtitutes “advice” for the purpose of s. 14 of the Act.

1. Education should provide a copy of the Recordt o the
Applicant including any personal information , severing
only the portions which would harm intergovernmental
affairs,

2. Education should make every €f fort to inform those
within its Department that it is important to avoid making



unnecessary reference to potential appl icants or thi rd
parties in emai | exchanges that are princ ipally about
negotiat ions, consultations or other sensitive exchanges
between different levels of government and that remotely
invol ve the other part iesto whom the y refer.

Key Words: Advice, email, intergovernmental relations, information
received in confidence, Third Party.
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Privacy Act s. 2, 3(1)(i), 5(1), 12(1)(a) a nd (b), 14(1), 14(2)
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REVIEW REPOR T FI-07-04
BACKGROUND

The Appl icant made an Applicat ion for Accessto aRecord by letter to the
Department of Education [ “Education”] dated Octo ber 31, 2006 for the fol lowing:

A thorough search of the following i nformation for the period from January 1,
2006 to and including October 1, 20 06, any and all notes, memos, co ncerns,
docume ntation, information, etc. conce rning or pertaining to [the Applicant]
and/or [the Applicant’s company A]. Any and all written comm unications
between the Dep artment of Education and the [Third Party] and the Student
Assistance Office of the Department of Education pertaining to or concerning
[the Applic ant], [the Applicant’s company A], and/or [the Applic ant’s company
B]. A file search a t the Student Assistance Office, Depar tment of Ed ucation
Private C areer Colleges Divis ion and the Dep artment of Education Offices of the
Minister and De puty Minister files, for any information pertaining to [the
Applicant’s comp any B].

The request was recel ved by Education on Decem ber 2, 2006. On December 12 ,
2006, Education made the follow ing decision and ref used the Applicant accessto a | the
information contained in the Record ont he basis of two discret ionary exem ptions; s.
12(1) and s. 14( 1) of the Act.



Records that you sent to the Depar tment, or which the Dep artment sent to you,
were not co nsidered for this application, as per your wishes expres sed in previous
applications for recor ds. Four pa ges of rec ords were iden tified in a records
search. Access t 0 these fo ur pages of records is refused for the following reasons
[cites s. 12(1), 14(1) and 14(2) of the Act]

On December 18, 2006, the Applicant filed a Request for Review asking that the
Review Officer recommen d that the head of the p ublic body give accessto the Record as
requested in the Applicant’s Applicat ion for Accessto aRecord. By letter dated January
12, 2007, counsel for the Appl icant clarified that the Reque st for Review was intended to
be filed by the Applicant on behalf of himse If and two corporate entities [herein referred
to as Applicant companies A and B], though the orig inal request for access to information
was signed only by the Applicant in hispersonal  capacity.

On January 26, 20 07, Education provided the Record to the Review Of ficewith a
cover letter, which stated:

We decided that severing was not possible with these rec ords, and that it was
necessary to refuse disclosure.

On March 6, 2007, the Appl icant, through his counsel, made asub mission to the
Review Office. The letter provided clarification asto what the Applicant was seek ing in
the Record. The letter stated in part:

What the Applica nt is seeking in this case are the nature and contents of
complaints that are made to the Nova Scotia Department of Ed ucation.

Mediation was partially successful and the Applicant , who remained dissat isfied,
requested aformal Review on May 9, 2007.

RECORD AT ISSUE

The Record at issue contains four pages of email corresponde nce including three
emai Is to set up ameeting and one email that  is an exchange between staff members of
Education. The dates of theemai Isare: April 12, 2006, April 13, 2006 (2 emails) and
June 15, 2006. The Third Party referred to in the Record was not contacted by Education
or the Review Office. The Record isfour emai Is between members of the Educationwh o
are arranging ameet ing with a Third Party f rom another level of government who has
brought forth an issue, which isunder Education ’sjurisdiction .

APPLICANT’S SUBMISSION

On March 6, 2007, counsel for the Appl icant made asubmissiontot he Review
Office in favour of provid ing access to the Record , which are summarized asfo llows:

1. TheApplicant isseeking the nature and conte nts of complaints made to
Education;



2. There are precedents from the Revi ew Of ficer where at least the substance of
complaints (if not the names) have been disclosed;

3. The Record should be severed and released in ac  cordance with acase involving
the Department of C ommunity Services [FI-02-49] where the Review Officer
found that the Pu blic Body had bee n able to disclose the source of the complaints
without releas ing personal information such as names ;

4. The Record should be severed and released in ac  cordance with acase involving
Environment and Labour [FI-05-11] where the Review O fficer decided that any
of the complaints and the information in the complaints should be released
including names of pu blic officials, but excluding names of indi viduals who are
not public officials.

PUBL IC BODY’S SUBMISSION

Education madeitsinit ial submissiontot he Review Officer on January 26, 2 007
reiterating its reliance on exemptionsins. 12( 1)(a), 12(1)(b), 14(1) and 14( 2).

After consulting with the Freedom of Information and Protection of Privacy
Review Officer and participating in mediation, Education provided a further submission
to the Review O fficer. The purpose of that su bmission wasto provide clarification
regarding its exercise of discretion under the two discretionary exemptionsclaimed. The
November 9, 2 007 submission from Education stated:

1. Education takes its duty to assist and to pr ovide aright to access
personal information very seriously in every decision made by the
Department, in order to ho nour the purp oses of the Act;

2. Prior to refusing acc essin this c ase, Education considered whether
the information could be released, even though it potentia ly fell
under discretionary exemptions,

3. Education continued to emphasize the importance of itswork in
relation to other governments
4, Education provided al ist of the factors it took into account in

exercising their discretion, which read asfo Ilows:

a The general purpose of the leg isation isfor publi c bodies
to make information ava ilable and Education beli eves it
released as much of the Rec ord as possible;

b. Thehistorical practice of Education isto release as much
information as possible whi le ensuring at the same time
that no har m would result, and in particu lar, harmin
relations with other gove rnments;

c. TheRecord inthisparticular instance that invol ves the
Applicant are very sensiti ve and disc losure wi |l definitely
cause harm to intergovernmental re lations;

d. Disclosure of any addi tional portion of the Record wi |l not
increase publ ic confidence in the operations of Education;



e. Public conf idence and the en dowment of the ma ndateto
negotiate on behalf of ¢ itizens may sign ificantly decrease
by releasing the Record;

f. Release of the Record could effect ively reduce other
governments' ability to freely discuss issuesin confidence;

g. Education has n ot been informed of any sympathetic or
compell ing reason to rele ase the informat ion;

h. Theinformation was not about the Applicant.

When the formal Review began, a number of questions remained outstanding.
Therefore, on November 19, 2007, the Review Officer posed a nu mber of specific
questions to Education to w hich the Public Body was asked to respo nd by Novem ber 23,
2007. Education provided responses to the questions posed in afurther sub mission that
was received on December 5, 2007. The focus of thisadditional request by the Review
Officer wasto advise Education that it was necessary to provide actua | evidenceto the
Review Officer in order to claim the exemption sunder s. 12 when it invol ved probable
harm between two leve |s of government. Education provided thisev idence with itsfinal
submission on aconfidential basis, arguingthat if the evidence was referred to in the
Review Report, the p urported harm that w ould result from disc losure through an access
request would result in the same harm by virtue of the Review Report being made public.

DISCUSSION:

The purpose of the Act, which has bee n abroad an d purposeful interpretation,
provides:

2 The pu rpose of this Act is
(a) to ensure that public bodies are fully accoun table to the public by
(i) giving the public a ri ght of access t o records,
(i) giving individu als a right of access t 0, and a right to correcti on of,
personal infor mation about themselves,
(iii) specifying limited excep tions to the rights of access,
(iv) preventing the unauthorized collecti on, use or disclosure of pe rsonal
information by public bod ies, and
(v) providing for an independent review of dec isions made p ursuant to this
Act; and...
(c) to protect the privacy of individuals with respect to personal information
about themselves held by public bodies a nd to provide individuals with a right of
access to that information.
[Emphasis added]

Section 3(1)(i) of the Act, provides a def inition of personal information:

personal information means recorded information about an identifiable
individual, including...

(viii) anyone else’s op inions about the individual,

[Emphasis added]



The Appl icant has ar ight of accessto any record in the custod y or under the
control of apublic body purs uant to s. 5, once arequest has beenreceived.  Section 5 of
the Act states:

5(1) A person has a right of ac cess to any record in the custody or under the
control of a public body up on complying with Section 6.

Education hasrel ied on the follow ing two discret ionary exemptions:

12(1) The he ad of a public body may ref use to disclose information to an

applicant if the disclosu re could reas onably be expect to

(a) harm the conduct by the G overnment of Nova Scotia of relations between the
Government and any of the following o r their agencies:

i. the Governme nt of Canada or a province of Canada,
ii. amunicipal unit or school board,
iili. an aboriginal governme nt,
iv. the gover nment of a foreign state, or
V. an international organization of states;

(b) reveal info rmation received in confidence from a gove rnment, body or
organization listed in clause (a) or their agencies unless the g overnme nt,
body, org anization or its agency consents to the disclosure or makes the
information public.

14(1) The he ad of a public body may ref use to disclose to an applicant
information that would reveal advice, recommen dations or draft regulations
developed by or for a p ublic body or a m inister.

(2) The head o f a public body s hall not ref use pursuant to subsection (1) to
disclose backgro und information used by the public body.

In afederated state such as Canada where the Co nstitution sets o ut the mandates
of the various levels of government, considerable over lap injurisdictionsis inevitable.
This requir es governments to con sult, negotiate and cooperate at and between al  levels—
provincial and federal , provincial and territorial, provincial and provincial, provincial and
municipal, provincial and aboriginal, provincial and internat ional — all the combinations
contemplated by s. 12 of the Act.

Thewhole of s. 12 has been cited by Educationin its submission to t he Review
Officer. Thereason gi ven isthat Education bel ievesthat to cite the specif ic subsection[s]
or paragraph[s] under s. 12 has the potential to disclose the identity of which gov ernment
or level of government whose discussions are contained in the Record, discussion swhich
they alege, if made public, could reasonably be expectedt o harm relat ions between
them. In essence, Education argues that even the identity of which levels of government
could impact adversely on there lations between the m.

The Record, in this case, is comprised of an exchange of emails between
Education and o ther parties attempting to set up a meeting to discuss an issue of mutual
interest. The Record contains factual information about a proposal as to how to proceed.
The identity of members of other pu blic bodies other than employees of Education, some
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of whose identities have already been disclosed could, Education argued, impact
negati vely on relations between leve Is of government invol ved just by virtue of the fact
of who the em ployee was.

In both McLaughlin v. Halifax -Dartmouth Bridge Commission and Chesal v.
Attorney General of Nova Sco tia exemptions sought under s.12(1)(a) and s.14(1) were
interpreted to mean could reasona bly be expected t o result in probable harm. | n
considering whether disc losure of the information could reasonably be expectedt o0 *harm
the conduct by the Governme nt of Nova Scoti a of relations between the Government and
the aborigina government” Justice Coughlani n the Chesal case stated:

The FOIPOP Act is to be broadly in terpreted in favour of disclosu re
(McLaughlin v. Halifax-Dartmouth Bridge Commission 1993 CanLIl 3116
(NS C.A), (1993), 125 N. S.R. (2d) 288 (C.A.)). Bearing that direction in
mind, | find the phrase in the Act "'could re asonably be expecte d to
harm™ is to be rea d as ""could reasonably be expecte d to result in
probable harm™.

[Emphasis added]

To satisfy the requirements of s. 1 2(1)(a) and (b) of the Act, theonusison
Education to de monstrate that:

. disclosing the emai Is could reasona bly be expecte d to result in p robable harm
the Government of Nova Scotia srelat ions with other le vels of government; or
. that disclosure would revea | information recel ved in confidence from another

level of government without their consent.

Again, the Chesal v. Att orney Gener al of Nova Scotia decision of the Court of
Appeal with respect to s.12 ishelpful. The decision stresses the importance of insisting
that the pu blic body op posing disclosure present specific evidence of potential harmiif the
records are disc losed. That case has been relied upon in prior Rev iews from this Of fice.
In F1-03-51, the then Review Off icer Darce Fardy stated:

Justice Bateman beg an her analysis of the case by referr ing to O’Connor
v. Nova Sco tia (Minister of Prior ities and Planning Secre tariat) (2001)
197 N.S.J. No.3 60 which is recognized as the leading decision on the
FOIPOP Act. In para 26, Justice Bateman said that principles found in
O’Connor must guide the resolution of requests for disclosu re under the
Act. In para 57 of O’Connor Justice Saunders wrote:

I conclude that the legislation in Nova Scotia is
deliberately more genero us to its citizens and is
intended to give the public gre ater access to
information than might otherwise be contem plated
in other provinces and territories in Canada.

Justice Bateman agreed with O’Connor that exemptions under the
FOIPOP Act, (includ ing s. 12) “are to be construed narrowly.”
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Justice Bateman also wrote that “Section 12(1)(a) of the FOIPOP Act
does not establish a class exemp tion from disclosure of all informa tion
flowing between g overnments.” She referre d to a Federal Cour t of
Appeal in terpretation of a somewhat similar exemp tion (Section 15 of the
Federal Info rmation Act). In that case, whic h dealt with diplomatic notes,
the Court said:

“there is no presumption [in s.15(1)] that such
notes contain information the disclosure of which
could reas onably be expected t o be injurious to the
conduct of international relations. There mus t be
evidence of this.”” (Do-Ky et al. V. Canad a
(Ministers of Fore ign Affairs and International
Trade) (1999), F.C.J. No. 673.)

Justice Bateman makes it clear that proof of the harm alleged is req uired.
She explores def initions for “reasonable” and *““expec t”” and concludes, as
have other courts, that “the language of the statute requires that there be
more than a mere pr obability of harm.”

The Supreme Co urt of Canada has said the reasonable expecta tion of
harm test requires “a clear an d direct connection between the disclosure
of specific information and the injury that is alleged.” [ Lavigne v. Ca nada
(Officer of the Commissioner of Official Languages) (2002) S.C.J. No.5 5]
In Chesal, the Court of Ap peal adopts “the same formulation for the
evidence required to meet a reasonable expecta tion of harm’ under the
FOIPOP Act.

[FI-03-51]

[Emphasis in the original text]

The solicitor for the Appl icant queries whether the re lease of the information
being sought wi 1l affect awhol e government b ody or agency, or simply one or afew
members of same. The exemption, the Applicant submits, isfor commu nications that
will affect government bodies, not individual members working w ithin government. | am
satisfied based on the evidence provided by Education in confidence to the Review
Officer that:

1. the Record contains very | ittle personal information about the
Applicant;
2. therelease of portions of the Record co uld result in real harm to the

relations between two leve |s of government and is not simply
information about individua Isworking within various government
agencies.

Not a | portions of the Reco rd would cause harm if re leased, therefore, the Record
can be provided in sever ed form. Becauses. 12 of the Act has been fou nd to apply to
some of the Rec ord, it would not be necessary to ¢ onsider s. 14. However, asthe
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Applicant relied on the caselaw under s. 14 of the Act and in order to provide further
clarity, it will be discussed. The second exemption relied upon b y Education was s. 14 of
the Act, claiming that the ema il exchange contained information that constituted “advice"
developed by or for a public body.

The solicitor for the Appl icant stated:

[T]he Nova Scotia Court of Appe al in McLaughlin v. Halifax -Dartmouth
Bridge Commission, 1993 CanLIl 3116 (NSCA), i t was determined that it
expects that “advice” with respect to assessing the Freedom of
Information Act, be given its ““ordinary meaning.” In other words, that
background material is not deleted and that it is truly what would
normally be associ ated in the ordinary meaning of “advice”, which is
exempted.

[Emphasis in the original text]

The solicitor reiterates the point madein McLaughli n v. Halifax -Dartmouth
Bridge Commission that the Act be broadly interpreted in f avour of disc losure.

A caserecent ly reviewed in Saskatchewan prov ided a comprehe nsive analysis of
the meaning g iven to “advice” in variousjurisdictions. Inreferring to acase inthe BC
Court of Appeal, Saskatchewan Commissioner Dickson stated:

The Court of Appeal held th at it is not necessary in order for it to qualify as
“advice” that the information must communicate future action and not just an
opinion about an existing set of circumstances. Levine J.A. in deliver ing the
court’s judgment stated that:

In my view, i tis clear froms. 1 2 that in referring to advice or

recommend ations, the Leg islature intended that “information...the
purpose of whic h is to present backg round explanations or
analysis...for...consideration in making a decision...” is gene rally
included. There is nothing in s. 13 that suggest that a narrower mean ing
should be given to the words “a dvice” and “recommendations” where the
deliberative secrecy of a p ublic body, ra ther than of the cabinet and its
committees, is in issue.

I am similarly of the v iew that the word ** advice” ins. 13 of the Act should
not be give n the restricted meaning adopted by the C ommissioner and the
chambers ju dge in this case. In my view, it should be interpreted to
include an o pinion that involves exercis ing judgment and skill to weigh the
significance of matters of fact. In my op inion, “advice” includes exper t
opinion on matters of fact on which a public body mus t make a decision
for future action.

[LA-2007-001]



The BC Commissioner was crit ical of the expansive def inition given to “advice’
by his Court of Appeal stating it would seriously erode the public’sr ight of accessto
information inc luding previously av ailable personal information.

In this Rev iew, the Record identifies an issue being considered by tho se who are
party to the emails, re fersto individuals who should be involved and propose sameeting
to discuss strategy. Arranging a meeting to determinea course of action that may invol ve
the development of advice, w ill not itself constitute “advice” for the purpose of s. 14 as
defined by the courts. The information contained in the severed portions of the Record
and the proposed plan, therefore, fall short of meeting the def inition of what the
Legislative Assembly intended by theword “advice” ins. 14(1) of the Act.

The solicitor also relies on Review Report FI-02-49 [which wasincorrect ly cited
by the Applicant as FI-99-59 which resulted in the wrong Report being prov ided in
support of the submission] , wherethe lawyer argues the former Rev iew Officer for Nova
Scotia determined that the Department of Co  mmunity Services had disc losed the so urces
of the complaints without disclosing the names or other identify ing personal information.
That case, however, involved the Department cla iming s. 20 of the Act, which has not
been claimed here. As such the case cited isnot applicab le.

The solicitor also cited Review Report FI-05-11, again acase decided under s. 20
of the Act involving when personal information should be released, about whet  her the
names of p ublic servants should be released and when releasing non government names
would be an unreasonable invasion of privecy. This case is distinguishable because this
isnot acase of personal information [the personal information about the Ap  plicant
having been prov ided].

Regardless, hav ing found that s. 12 of the Act appliesto portions of the Record
that can be withheld by Education, any argume nt under s. 20 is unnecessary to decide.

FINDINGS:

1. TheApplicant’srequest for accesswasin part for h ispersona information for
the period from January 1, 200 6 to and inc luding October 1, 2006, any and al |
notes, memos, concerns, documentation, information, etc. concerning or
pertaining to the Applicant;

2. Inaddition, the soli citor for the Appl icant sought information abou t the
Applicant’s com panies. This kind of information does no t fall within the
definition of ‘personal in formation’;

3. Some of theindividua | names being w ithheld are Third Partieswhile others
are public servants from departments ot her than Ed ucation. Ordinar ily, under
the definition of what constitutes perso nal information, employees name scan
berevealed. In thiscase, however , to reveal the names of those involved in
the email exchange would disclo se the parti culars of the inter governmental
relations issue;

4. Thes. 12 exemption isintended to protect information that wil | affect
relations between governmen t bodies not protect relationships between
individual members who are employees of different levels of government;

-10-



5. Education did not co ntact the Third Party[ ies] to seek consent to the release of
name[s] in the Record. Education did not needt o contact t he Third Party][ ies]
asthat portion of the Recor disnot perso nal information about t he Applicant
and, in any event, Education did not intend to release the information;

6. The information contained in the severed portions of the Record fal s short of
what the Legislative Assembly intended by t heword “advice” ins. 14(1) of
the Act. Education’ sreliance onthes. 14 (1) exemption — advice— is rejected.
An exchange of email p lanning when to discuss a course of action doesn ot
constitute advice in this case;

7. Based onthefinal submission provided b y Education, | am satisf ied that the
evidence provided meets the test contained in s. 12 of the Act and that t he
release of the whole Record could reasonably be expecte d to harm the ¢ onduct
of rel ations between the P rovince and another leve | of government;

8. Section 12 does not apply to al portions of the Record, as harm wo uld not
result from the re lease of the Record in severed form. On ly portions of the
Record which would revea | which levels of government are invo Ived could
cause harm intergovernmental to relations;

9. Atthedirection of the Review Officer, Education was asked to inquire asto
whether the perso n providing information to Education in the emai | exchange
consented to itsrelease, inwhole or in part, whi ch they did not, believ ing that
to do so would have a serious and negative effect on intergove rnmental
relations. Thisevidence supp ortsthe finding that s. 1 2 of the Act applies.

RECOMMENDATIONS:

1. Education sh ould provide a copy of the Recordt o the Applicant including any
personal information, severing only the portions which would harm
intergovernmental affairs;

2. Education sh ould make every ef fort to inform those within its Department that it
is important to avoid making unnecessary reference to potenti  al appl icants or third
parties in emai | exchanges that are princ ipally about negotiations, consultations or
other sensitive exchanges between different levels of government and that
remotely invo Ive the other part iesto whom the y refer.

Respectfully,

Dulcie McCallum
Freedom of Information an d Protection of Privacy Rev iew Officer for Nova Scotia
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