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1. INTRODUCTION

The Complainant, Nancy Graham, in acomplaint dated February 22, 2000 alleges that the
Respondent, Country Leathers Manufacturing and the Respondent, Phil Marzo refused to
continueto employ her and otherwisediscriminated against her dueto adisability contrary to
Section 16(1) of The Saskatchewan Human Rights Code.

Ms. Grahamstatesinthecomplaint that the Respondentsrefused to continueto employ her due
to thefact that shehasshoulder tendonitis.

TheRespondentstakethepositionthat Ms. Grahamwasdismissed fromemployment duetoa
poor attitude, and aninability to do thework reasonably required. The Respondentscontend that
Ms. Graham was given a reasonable timeto learn the job, however, simply was not able to
progresssatisfactorily throughtheexpected learning curve. A decisonwasultimately madeto
discontinue her employment despitetheinvestment by theemployer inhaving trained her.

TheHumanRightsCommissionwasrepresented by it’ scounsd, Milton Woodard, Q.C. andthe
Respondentswererepresented by RonMills. Nancy Grahamwasunrepresented, but indicated
at thehearing that shewishedto rely solely ontherepresentation provided by theHuman Rights
Commissioninrespect of her complaint.



2. FACTSINEVIDENCE

Nancy Grahamtestified onbehaf of hersaf and theHuman RightsCommission. TheRespondents
caled Phil Marzo, lanTildey, LorraineBoger, DenissWaite, GeneParker and Marlene Lipchuk.

Country LeathersManufacturesLtd. inBirchHills, Saskatchewanisasmd| glove manufacturing
operation, whichemploys. Mr. Phil Marzo asGenerd Manager, onecutter, threeto four sewers,
and shares areceptionist with another company. On April 1, 1999, the Complainant began
employment withthe Respondent, Country L eathersManufacturing Ltd. Shewastheonly person
withtheprimary responsihbility to cut thelegther. Initially therewerethreesewers. A fourth sawer
washiredin September 1999. Prior to commencing employment, the Complainant wasinacar
accident and developed tendonitisin her left shoulder. Shewasseeing Dr. Malanand had never
beenreferred to aspecidist. Thetendonitiswasnot cured, but wascontrolled. The Complainant
received cortisone shotscommencing February 1999, and continuing withtheshotsevery three
months.

The Complainant wasableto work withthese stepsto control thepainand limit any effect on her
abilitytowork. Asoftenaspossblethecortisoneshotsweregivenjust beforeher daysoff, giving
her time to recover. The Respondent, Country Leathers Manufacturing Ltd. trained the
Complainant, and wassatisfied with her work during the period of timethat shewastaking these
gepsto control thetendonitis. Country LeasthersManufacturing Ltd. gavethe Complainant araise
ontwo occasions. Shestarted at $6.00/hour. Shelater received araiseto $6.50/hour, and then
yet another raiseto $7.00/hour.

By August 1, 1999 the Complainant wasexperiencing painin her right shoulder and wasdiagnosed
ashaving suffered further tendonitis. The Complainant saysthat Dr. Malanfelt the cortisone
treatmentshad controlled thetendonitisintheleft shoulder, and recommended that the same
treatment beapplied to theright shoulder. Oncethetendonitisdevelopedinbothshoulders, Ms.
Grahamwasno longer ableto keep thetendonitisfrominterfering with her ability towork asa
cutter. InAugust 1999, shewasinconstant pain. Shewasprescribed painkillers, and other drugs,
whichshebdlieveswereanti-inflammeatory medications. Thecortisoneshot for her right shoulder
wasscheduled for September 15, 1999. On August 18, 1999 the painwas so bad that shewas
unableto dothejob. Inearly August she had been ableto continueby altering theway shedid



thejob. For example, shemoved thedyesfrombeing kept up above her to being at her left sde
whereshewould not haveto reachover head. By August 18, 1999 the painwasvery bad, and
sheadvised Mr. Marzo of the problem. OnAugust 19, 1999 sheleft work early and on August
20, 1999 she saw her doctor. Shecontinued to work until September 2, 1999 with pain. She
saw Dr. Kruschon September 3, 1999 and received anew prescriptionwhich shethought worked
better incontrolling thepain. Shesaw Dr. Maan again on September 9 or 10, 1999.

TheComplainant stated that shetold Mr. Marzo shewould haveacortisone shot on September
15, 1999 and asaresult would requiresometimebeforeit “kicked in”. Sheprovided her employer
with aform she required for abank loan. She believesthat the form required verification of
employment. When she came back to her employer onFriday, shewastold that theemployer
no longer had apositionfor her. Shestatesthat Mr. Marzo indicated hedidn’t think that shewas
physically ableto do her joband hedidn’t want ongoing problems. Heindicated that hebelieved
he owed her oneweek severance pay, and accordingly, provided oneweek noticeto her before
terminating her employment. Shedid receivethe cortisoneshot on September 15, 1999.

Ms. Grahamwasableto find dternatefull timeemployment asof February 1, 2000. Shehasnot
required a second cortisone shot for her right shoulder since September 1999 to the date of
hearing. Sheindicatesthat shewasableto work for the further week commencing Monday,
September 20, 1999.

Ms. Graham' snew employment waswith Life Touch Photographersdoing school photography,
whichrequired her to haul heavy photography equipment. Sheexperienced no difficulty withthis
physical labour.

Prior to obtaining new full time employment shedid work for about fivedaysat McMaster’s
Photographers. She advises that she was simply paid out of the till and received $300.00.
McMaster’ sPhotographersisnolonger inbusiness. In September of 2000, Ms. Grahamand her
husband moved to Albertawheretherewere moreand better employment opportunitiesfor her
husband.

Ms. Grahan' sattitudeat work wasnot positiveduring themonth of August 1999. Mr. Marzo
wasnot surewhether or not hewould continue her employment. Hedidn't reach hisdecisionto



terminate her employment until after helearned of the shoulder tendonitisproblems, thetrestment
required and thefact that Ms. Grahamdid not know how quickly theinability sheexperiencedin
August 1999 wouldimprove. Hestated inwriting that thereason for dismissal wasbecauseshe
was ot “physicaly capable”. No stepsweretaken by the employer to enquire asto how any
disahility might beaccommodated.

3. ISSUES

(31 WasMs. Grahamdismissed by her employment for areasonthat violatesThe
Human Rights Code specifically dueto adisability asdefined therein?

(32 Intheevent, Ms. Grahamwasfired dueto adisahility and/or inviolationwith The
Human Rights Code, has the employer established that it made an effort of
accommodatethedisability of the Complainant to theextent contemplated by The
Human Rights Code?

(33 In the event the employer did not fulfill its obligation to accommodate the
Complainant, what isthe appropriateremedy?

4, ANALYSIS

WasMs. Graham dismissed by her employment for areasonthat violates TheHuman Rights
Code specifically dueto adisability asdefined therein?*“ Disability” is defined in The Human
Rights Codeasincluding any degree of physical disahility. It isclear and undisputed that Ms.
Grahaminjuriesresulting fromtheautomobileaccident prior constitutea* disability” withinthe
meaning of s. 2 of the Code (see Par 8 Real Canadian Superstore v. United Food and
Commercial Workers(1999) 182D.L.R. (4") 223 and Eyerleyv. Seaspan International Ltd.
(2001) C.H.R.D. No. 45).

MsGrahamdid suffer limited ability to function, particularly in August of 1999 whilephysicians
weretaking sepstotreat thetendonitis. Therewasaperiod of timewhereshewasnot abletowork
at al. Throughout other periodsof timeshewasableto do thework but with pain, and by doing



her best to timethetreatmentsso asto allow her to useher daysoff to re-cooperateasshehas
stated to allow the shot to “kick in”. Onat least one occasion shewasableto work the day
following acortisoneshot.

InAugust of 1999, Mr. Marzo did seeachangein her attitude. Heindicatesthat shehad asked

for athird raiseand wasturned downand that he simply decided that her attitudewassuchthat
sheshouldbedismissed. | donot believeMr. Marzoisbeingforthright. | findit difficult to believe,
asMr. Marzo states, that after beingtold of Ms. Graham'’ spainand difficultiesby August 18,
1999 and of the medication shewason, hedid not “put two and two together” so to speak, to
seethat it could be the injury, pain and medication could be what was effecting her work.
Althoughhesaysit never occurredto him, helater testified that oncehelearned of themedication
that Ms. Grahamwas on, he advised her that he did not believe she should be operating the
equipment. Thisevidence suggeststo methat hecould, infact, put two and two together and
seethat thepain, medicationand thetendonitiswerereevant, and did havean effect on her ability
to meet hisexpectations.

Mr. Marzo satesthat hefired Ms. Grahambecauseof her attitude, yet itisclear inthetermination
provided inwriting, thereason stated for terminating her employment wasthat shewasnot
“physicaly capable” of doingthework. Her attitudeisnot mentioned. Mr. Marzo stated that
Ms. Grahamwasnot ableto learn quickly enough, and wasnot progressing asquickly ashad
beenhopedwithher training. Thefact that he provided her withtwo raiseswithinashort period
of timealso contradictsthisexplanationfor thedismissal.

Therewasevidenceprovided by other employeessuggesting that Ms. Grahamhad complained
of pain prior to thedate shehad to leavework. Therewas some suggestion of antagonism
betweentheemployer and Ms. Grahamwithrespect to aWorkers Compensation Claimand/
or her expressed hopes of being ableto successfully make suchaclaim. It appearsthat what
finally “broke the straw” was the employer learning of disability with potentially ongoing
detrimental effectson Ms. Graham’ sability to completethetasksrequired of her.

InR. v. Bushnell Communications(1975), 1 O.R. (2d) 442, (Ontario H.C.) aff’d (1975), 4
O.R. (2d) 288 (Ontario C.A.), theCourt suggeststhat it wasclear fromtheevidencetherehad
been antagonism between the employer and this particular employee and there were other
reasonswhy hehad beenterminated. TheCourt states:



“If the evidence satisfies it beyond areasonable doubt that
membership in atrade union was present to the mind of the
employer inhisdecisionto dismiss, either asamainreasonor
oneincident toit, or asof many reasonsregardlessof priority,
S. 110(3) of theCanada Labour Codehasbeentransgressed.”

TheCourt of Appeal agreed, stating that thequestionis* What motivated theemployer to takethe
actionwhichheinfact took withrespect to theemployee?’ TheBushnell Communicationscase
is a case where the employer was charged under The Canada Labour Code. However, the
approachinfinding that abreach of the Code doesnot haveto bethe solereasonfor dismissal but
could be one of many has been adopted in a number of Human Right’s cases. See Bauer v.
Crossroads Family Restaurant 9 C.H.R.R. 4951 at paragraph 38034. There are anumber of
casesthat illugtratethat it will beararestuationwheretherearenot many factorsthat haveinfluenced
anemployer indeciding to dismissanemployee. InsuchsituationsaBoard of Inquiry need only
concludethat thecharacteristic protected by the Codeisareasonfor thetreatment received by the
employee. Thediscriminatory reasonmust be present but it doesn’ t haveto betheonly motivation
of theemployer. SeeHendry v. Liquor Control Board of Ontario (1980), 1 C.H.R.R. 160 at
paragraph 1457 and Scott v. Foster Wheeler Ltd. (1985), 6 C.H.R.R. 2885 at paragraph 23520
aff dC.H.R.R. 4179 (Ont.Div.Ct.) at paragraph 33020.

Thediscovery that Ms. Graham had aperceived disability which may have ongoing detrimental
effectsontheemployer wasafactor, if not thefactor, inthedecisonto dismissher.

Having madethedeterminationthat M s. Grahamhad an ongoing health problemwhichmay or may
not beableto becontrolled onareliable basis, theemployer submitsthat it isasmall company and
that there was no way it could accommodate Ms. Graham. The cutter isthe front end of the
productionline. WhenMs. Grahamhad missed daysfromtimetotimeinthepast, Mr. Marzofilled
infor her however, it meant that hewastaken away fromhisdutiesasGeneral Manager. Certainly
theeffect isharder onasmall company than onelargeenoughto cal upon other employeesor other
peoplewithinalargecity to takethecutterspositionwhileMs. Grahamwasrecovering. Further the
employer submitsthat there ssimply were not other jobswithin the company to giveto her. An
argument had beenmadethat Mr. Marzo’ sfriend held aninterest inanother corporation, and this



other corporation could have been expected to find apositionfor the Complainant. Theother
corporationdoesnot havetheaobligationto hireother people’ semployees, nor isit reasonablefor
anemployeeto expect this.

However, inthecaseat bar, after the August 18, 1999, therearethingsMr. Marzo could easily
havedone. Mr. Marzo could haveat least inquired, and asked for Ms. Graham' sconsent toinquire
into the prognosis and how it might effect her employment. Further, Country Leathers
Manufacturing Ltd. could havegiven Ms. Grahaman opportunity to show whether or not shewas
capableof returning to her employment. Theemployer submitsthat after hegave her noticethat
her employment had terminated she had doneterriblework during that last week. Therewas
testimony fromanother employeethat Ms. Grahamwasangry enoughthat shesaid shewasgoing
to“cutlikeshit”. Rather than servenoticeof termination, it would not have been ahuge burden
upontheemployer toinquireinto the prognosisandto alow areturnto work inorder to evaluate
whether or not the effect of the disability was such that she could not be accommodated.
Unfortunately, theemployer madeno efforts, no inquiriesand never alowed any suchevaluation
tooccur. Theemployer cannot now claimaninability to accommodatein these circumstances.

In Central Okanagan School District #23 v. Renaud, (1992) (2 S.C.R. 970), Mr. Justice
Sopinkasaid that morethan merenegligibleeffort by theemployer isnecessary to satisfy theduty
toaccommodate. Thisisreviewedin Contev. RogersCablesystemsLtd. (1999), 36 C.H.R.R.
D/403 (Can.Trib.) a pageD/417 paragraph 77 going onto state“ And theduty involvesmorethan
just investigating whether anemployeecando theexistingjob. Itistheemployer who hascharge
of theworkplaceand thusisexpectedto initiatethe processof accommodation. Attheveryleas,
theemployer isrequired to engageinanexamination of theemployee scurrent medical condition,
theprognosisfor recovery and theemployee scapabilitiesfor dternativework.” Itisclear onthe
evidencethat theemployer madeno suchinquiry and did no suchevauation asto theemployees
abilitiesfor thework shehad beendoing or for aternativework.

In McArthur v. M & A Ventures Ltd. (c.0.b. “ Esso Consumer Sales Centre” ), the British
ColumbiaCouncil of Human RightsVictoria, British Columbiaper B. HumphreysonJuly 17, 1996
found ontheissuewhether the Respondent discriminated against the Complainant onthebasisof
her sex and/or her physical disability contrary to Section 8 of the Human Rights Act that “ Whet
| must do isto determinewhether, onthe balance of probabilities, the Complainant’ sphysical



disability wasafactor inthe Respondent’ sdecisionto terminateher employment: SeeHolloway
v. Clairco FoodsLtd. (1983),4 C.H.R.R. D/1454 (B.C. Bd.Ing.).” Thecomplainant’sphysica
disability inthiscasewasundergoing adouble mastectomy and theevidenceindicated that the
Complainant’ sphysical disability wasasgnificant factor intheRespondent’ sdecisonto terminate
her employment and the Council subsequently found infavour of the Complainant.

Inconclusion, | havefound that Ms. Graham has suffered adisability, that Country Leathers
Manufacturing Ltd. asher employer hasengagedinadiscriminatory practiceand that accordingly,
Ms. Grahamisentitled to aremedy.

Section 31(7) and (8) of thecode provide:

“(7)  Where, at theconclusonof aninquiry, theboard
of inquiry findsthat thecomplaint to whichtheinquiry
relatesissubstantiated on abalance of probahilities, the
board may, subject to subsections(9), (9.1) and (10),
order any personwho hascontravened any provisonof
the Act, or any other Act administered by the
commission, to do any act or thing that inthe opinion of
theboard congtitutesfull compliancewiththat provision
and to rectify any inquiry caused to any personandto
makecompensationtherefore...

(80  Whereaboardof inquiry findsthat:

()a a person has willingly and recklessly
contravened or is willfully and recklessly
contravening any provision of thisAct or any
other Act administered by thecommission; or
()b thepersoninjured by acontravention of
any provision of this Act or any other Act
administered by thecommission hassufferedin
respect tofeding or self-respect asaresult of the
contravention;



theboard of inquiry may, inadditionto any other order it make
under subsection (7), order the personwho hascontravened or
iscontravening that provisionto pay any compensationto the
personinjured by that contraventionthat theboard of inquiry may
determine, to amaximumof $5,000.00.”

Mr. Woodard, on behalf of the Commission submitted that inadditionto anorder placing the
Complainant inthe position shewould have beenin had shenot lost her employment between
September 19, 1999 and February 1, 2002. Shemay aso beawarded compensationfor theinjury
to her feelingsand self-respect.

| aminagreement withthefindingsof the Tribunal, in Premakumar v. Air Canada (2002), 42
CHRR D/63 at para. 107, and Desormeaux 2003 CHRT 2 para.128 and Parisien v. Ottawa-
Carleton Regional Transit Commission 2003 CHRT 10that the $5,000.00 maximumaward
must bereserved for thevery worst casesthat fall withintherangeof casesinwhich suchawards
arewarranted.

InHuman Rightscases, whereacomplaint of discriminationisfound to besubstantiated, it isthe
duty of the Tribunal to attempt to restoreacomplainant to the positionthat heor shewould have
beenin, but for thediscrimination (seeCanadav. Morgan, [1992] 2F.C. 401 at 414-15(C.A))).

Pursuant to my powersunder theCode, | thereforeorder that Country L eathersManufacturing
Ltd pay to Nancy Grahamcompensationfor lost wagesintheamount of $2,911.12, pre-judgment
interest of $548.09, and specia compensationfor injured fedlingsand self-respect of $3,500.00
for atotal monetary award of $6,959.21.

Dated at the City of Prince Albert, Saskatchewanthis4™ day of April, 2003.

Ms. Randi Arnot
BOARD OF INQUIRY



