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1 INTRODUCTION

Section 31 of the Copyright Act provides a compulsory copyright licence, which permits the
retransmission of the copyrighted works associated with over-the-air television and radio signals
without the consent of affected rights holders, so long as specified conditions are met, including the
payment of any applicable roydties contained in atariff certified by the Copyright Board. Recent online
developments have made it evident that the Internet can be used as a medium for the retransmission of
over-the-air televison signals, and have brought into question whether or not Internet-based
retranamitters should have the benefit of the compulsory retransmission licence. The Departments of
Canadian Heritage and Industry (the departments) are of the view that Internet-based retransmission
raises ggnificant issues of public policy, and are therefore seeking public input on the issues st out in
this paper. This paper provides background to these issues, including an overview of arguments raised
both for and against the compulsory copyright licensing of Internet-based retransmisson. The paper
aso sets out certain preliminary views of the departments, dlong with a non-exhaustive set of options
for a possible government response.

In this document, “Internet” is used in the commonly understood sense of the globa network of
computer networks which supports a number of applications including the World Wide Web, and the
phrase “ Internet-basad retransmisson” means retransmission which is delivered and accessed over the
Internet.

2. CONTEXT
21  Copyright in Over-the-Air Televison and Radio Signals

Over-the-air tlevision and radio signds are broadcast by television and radio sations in unencrypted
form for free off-air reception by the genera public, eg. CKVU-TV Vancouver; CBF-FM Montrédl.
This contrasts with pay and speciaty programming services, e.g. Super Ecran, Newsworld, Galaxie,
which are only intended to be received by subscribers to cable, direct-to-home (DTH) satellite and
multipoint wireless digtribution undertakings, e.g. Vidéotron, Star Choice and Look TV.

Copyright subsists soldly as provided by the Copyright Act (the Act), and includes the right to
communicate origind literary, dramatic, musical or artistic works to the public by telecommunication,
and to authorize the same (the “ communication right”). Copyright subsistsin the programming
contained in over-the-air televison and radio sgnals. In addition, the television broadcast day has been
recognized as a compilation work in which broadcasters have a copyright.

The retransmission of over-the-air television and radio signas involves the reception (often via a satdllite
digtribution intermediary) and further transmission to the public of those Sgnds. Thisisthe means by
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which cable, DTH satdllite and multipoint wireless systems provide their subscribers with access to
over-the-ar tdlevison sgnds. Thisfurther transmisson involves an exercise of the communication right,
which if undertaken without the consent of affected rights holders, or an appropriate statutory
exception, would amount to copyright infringement. In the case of retransmission by cable, DTH
satellite, multipoint wireless and perhaps other systems, the Copyright Act includes such an exception
inthe form of the compulsory retransmission licence found in section 31 of the Act.

2.2  TheCompulsory Retransmission Licence

In 21954 decision, the Exchequer Court of Canada held that non-consensual cable-based
retransmisson infringed neither the then-exigting public performance right, nor the then-existing
communication right. In particular, the latter right was then drafted in technology-specific terms, and
gpplied only to communication by Hertzian waves, which the Court distinguished from communication
conducted by means of coaxia cables! As aconsequence, cable systems were not subject to
copyright lighility for the retransmisson of over-the-air sgnas.

In the years that followed, savera reports and studies addressed the need for the introduction of
retransmission liability.? Ultimately, in 1989 a technology-neutral communication right (and hence
retransmission liability) aong with acompulsory licensing regime (the “Licence’) were introduced.
These amendments to the Copyright Act were made pursuant to the Canada-United States Free
Trade Agreement | mplementation Act.2 They dso facilitated Canadian ratification of the Berne
Convention (Paris, 1971) in 1998.

! Cdn. Admiral Corp. Ltd. v. Rediffusion, Inc., [1954] Ex. C.R. 382.

2 Economic Council of Canada, Report on Intellectual and Industrial Property,
(Ottawa: Information Canada, 1971) at 175-177; A.A. Keyes and C. Brunet, Copyright in Canada:
Proposals for a Revision of the Law, (Ottawa: Consumer and Corporate Affairs, 1977) at 130-144;
Government of Canada, From Gutenburg to Telidon: A White Paper on Copyright, (Ottawa:
Consumer and Corporate Affairs, 1984) Appendix 1; Canada, House of Commons, Standing
Committee on Communications and Culture, A Charter of Rights for Creators, Report of the Sub-
Committee on the Revision of Copyright (Ottawa: Supply and Services Canada, 1985) at 77-83.

3 A smilar stuation had prevailed in the United States, aso in virtue of court decisons
(Fortnightly and Teleprompter), until retransmission ligbility and an associated cable compulsory
licence were introduced by the US Copyright Act of 1976. A separate satellite licence was
introduced in 1988.
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The Licence provides as follows.
31.(1) Inthissection,

“retranamitter” does not include a person who uses Hertzian waves to retranamit asignd but
does not perform afunction comparable to that of a cable retransmisson system;

“dgnd” meansasgnd that carries aliterary, dramatic, musicd or artistic work and is
transmitted for free reception by the public by aterrestrid radio or terrestrid television station.

(2 Itisnot an infringement of copyright to communicate to the public by teecommunication any
literary, dramatic, musicd or artistic work if,

(a) the communication is aretrangmisson of alocd or digant sgnd;

(b) the retransmission islawful under the Broadcasting Act;

(c) thedgnd is retrangmitted Smultaneoudy and in its entirety, except as otherwise required or
permitted by or under the laws of Canada; and

(d) in the case of the retransmission of a distant Sgnd, the retranamitter has paid any royalties,
and complied with any terms and conditions, fixed under this Act.

(3) The Governor in Council may make regulations defining “locd sgnd” and “distant sgnd”
for the purposes of this section.

Theddfinition of Local Sgnal and Distant Signal Regulations, SOR /89-254 have been made by the
Governor in Council under subsection 31(3) and are available in eectronic form at
http://laws,jusgtice.gc.ca/en/C-42/index.html.

Royadities are contained in tariffs which have been certified by the Copyright Board. The Copyright
Board is required by law to fix roydties which are fair and equitable, and in doing so must have regard
to the criteria prescribed in the Retransmission Royalties Criteria Regulations, SOR/91-690, which
are available in eectronic format at http://Aww.cb-cda.gc.calregul ations/91690-e.html.

2.3  Podlicy Rationalefor Compulsory Licensing in the Conventional Broadcasting
Distribution Context

A compulsory copyright licenceis an exception to an otherwise excdlusive right. In specific
circumstances, it permits third parties to exercise that right without the consent of affected right holders
50 long as conditions regarding the payment of equitable remuneration are satisfied.  Although the use of
such licences is contemplated by copyright treaties and is not uncommon, the circumstances which
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judtify their use can be a matter of dispute.

In its 1985 report A Charter of Rights for Creators, the Sub-Committee on Copyright Revison of the
Standing Committee of Communications and Culture concluded that “ Although the Sub-Committee
does not in generd favour compulsory licensing, it sees no other possihility in this

casg’.* The Sub-committee was driven to this conclusion by its belief that the introduction of anew,
broader communication right must not impair the vital role which the retransmission of over-the-air
sgnas played in the Canadian broadcagting system. This vitd role continues today with over 75% of
Canadian households relying upon cable and DTH satellite broadcasting distribution undertakings
(BDUEs) for access to awide range of over-the-air sgnds. Thisis of especidly great importancein
rurd and remote areas of the country where many Canadians would otherwise have extremely limited, if
any, access to over-the-air sgnads. The importance of retransmission is aso reflected in the long-
ganding “must carry” obligations impased on conventional BDUS which require these undertakings to
retransmit both specified loca and, in some cases, distant tdlevision signas.® But for the Licence,
conventiona BDUs would be obliged to first negotiate the consent of the many rights holders affected
by retransmission. Thiswould be not only a process of questionable efficiency and even possibility but,
among other things, could permit asingle holdout to force a conventional BDU to choose between
compliance with its broadcasting regulatory obligations and copyright infringement.

In short, the Licence provides an efficient, certain means by which conventional BDUs can clear the
rights necessary to continue to fulfill their vita role in the Canadian broadcasting system and comply
with applicable regulatory obligations, while ensuring thet affected rights holders are provided fair and
equitable remuneration. The departments believe that conventiond retransmisson continues to serve
vitd interests of Canadian public policy while treating rights holdersin afair and equitable manner.
However, as discussed in the balance of this paper, Internet-based retransmission differsin a number of
significant regpects from retransmission conducted by conventional BDUs which raises the question
whether, and under what conditions, if any, Internet-based retransmitters should aso be entitled to rely
on the Licence.

24  iCraveTV and JumpTV
On November 30, 1999 an Internet service with the address www.iCraveTV.com (“iCraveTV”)

commenced operations. It provided Internet users with access to nine Canadian and eight US over-
the-air television signa's which were recelved off-air a alocation in the Toronto area, converted to

4 A Charter of Rights for Creators, at 80.

5 In this document, “conventiond BDUS’ refersto cable, DTH satdllite and multipoint
wireless broadcasting distribution undertakings.
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Internet compatible format and streamed over the Internet. Users who visited the service sweb Site,
and had appropriate software which was available for free on-line, could select asigna from amenu
screen, which would then be displayed in asmal box on the user’s computer monitor. The service was
provided free of charge, but advertisng was contained throughout the web site, including in the frame
surrounding the box in which the sgnal was displayed on a user’s monitor.  Although the service was
stated to be provided solely for personsin Canada, it was available to Internet users world-wide who
were either willing to click through screens which the service deemed to be an assartion that they were
located in Canada, or were otherwise able to directly access the sgnads without first clicking through
the rdlevant terms of use.

Although iCraveTV had not received the consent of affected rights holders, it dlaimed it did not infringe
copyright. It argued that, like cable systems, it too was a retranamitter for the purposes of the Licence
and satisfied the conditions thereof, including the requirement that the retransmission “must be lawful
under the Broadcasting Act”. Under that Act it is an offence to carry on a broadcasting undertaking,
inwhole or in part in Canada, without either a broadcasting licence or the benefit of an appropriate
exemption from licensng. Although unlicensed by the Canadian Radio-televison and
Tdecommunications Commisson (“CRTC”), iCraveTV clamed to have the benefit of the Exemption
for new media broadcasting undertakings, which unconditionaly exempts undertakings which
“provide broadcasting services delivered and accessed over the Internet” from the requirements to hold
abroadcasting licence and conform with regulations made under Part 11 of the Broadcasting Act.®

Asfor the other conditions of the Licence, iCraveTV claimed to retranamit the Sgnas smultaneoudy
and in their entirety. In December 1999, the service' s solicitors wrote to the Copyright Board
indicating the service swillingness to pay copyright roydties and requesting an interim Internet
retransmisson tariff for the years 1999 and 2000, with afind tariff to be determined in due course.

Affected Canadian and US broadcasters and producers initiated copyright infringement proceedingsin
both Canada and the United States, with the U.S. litigation resulting in the issuance of a preliminary
injunction in that country in February 2000. The parties subsequently reached a settlement of the
litigation in both Canada and the United States, with iCraveTV agreeing to cease operation and
withdraw its request to the Copyright Board to certify Internet retransmisson tariffs.

In August 2000, the solicitors for a prospective Internet-based retransmitter (“JumpTV”) filed an
objection with the Copyright Board to proposed retransmission royalty tariffs for the years 2001-2003
on the grounds that the proposed tariffs do not take proper account of Internet-based retransmitters.
JumpTV apparently intends to rely on revenue generated by banner advertisements which will be
viewed by Internet users a the same time as the retransmitted signd. It also gpparently intendsto put in

6 Public Notice CRTC 1999-197, Appendix A.

5
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place technological measures intended to ensure that the signas it retranamits are received only at
locationsin Canada. JumpTV'’ s request for the certification of an Internet specific retransmisson tariff
is currently pending before the Copyright Board, with a public hearing scheduled to commence in
December 2001, and could result in a determination by that body as to whether Internet-based
retransmitters have the benefit of the Licence.

25  Over-the-Air Radio Signals

Unlike televison sgnds, many complete over-the-air radio sgnds are currently streamed over the
Internet. In many cases they appear to be placed there by the over-the-air broadcasters, in which
circumstances the broadcaster is apparently not engaged in “retransmission” for the purposes of the
licence.” However, the placement by third parties of over-the-air radio signds on the Internet may raise
gmilar questions regarding the gpplication of the Licence to Internet-based activitiesas are raised in the
televison context. Although this document in many respects focuses on the Internet-based
refransmisson of tevison sgnas, comment is aso sought on the retransmission of over-the-air radio
sgnas. Where appropriate, comments on the issues raised below should indicate any consderations
particular to the retransmission of over-the-air radio sgndls.

2.6 Informal Consultations

From the time of the launch of iCraveTV, the departments have been engaged in informa consultations
with concerned stakeholders. This hasincluded iCraveTV and JumpTV, aswdl as, a codition of rights
holders whose members include the Canadian Association of Broadcasters, the Canadian Film and
Teevison Production Association and the Canadian Motion Picture Digtributors Association. The
departments have adso heard from the Canadian Cable Televison Association, the Canadian
Association of Internet Providers, DTH satdllite systems, and organizations representing actors,
composers, directors and screen writers. The important input which the departments have received
reflects a sharp divergence of opinion between rights holders (who seek the exclusion of the Internet
from the benefit of the Licence), and existing and prospective retransmitters (who generdly object to
the introduction of technology-specific exclusons).

2.7  Viewsin Support of the Compulsory Licensing of Internet-based
Retransmission

! See, Tariff 22 - Transmission of Musical Works to Subscribers Via a
Telecommunications Service Not Covered Under Tariffs Nos. 16 or 17, Phase 1: Legal Issues,
October 27, 1999, at 53 (currently the subject of judicial review proceedings). Issuesreated to the
“transmisson” of over-the-air television and radio signas on the Internet are outside the scope of this
consultetion.
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Proponents of the compulsory copyright licensing of Internet-based retransmisson have argued thet it is
smply anew technica means of providing essentialy the same type of service asis provided by
conventiona BDUs, with the public policy reasons which support the compulsory licensing of the latter,
aso supporting the compulsory licenaing of the former. It has been argued that an Internet exclusion
would favour older technologies at the expense of innovative services which are ready and willing to
comply with the same conditions to the Licence as do conventional BDUSs, including the payment of any
roydties contained in atariff certified by the Copyright Board. It has dso been argued that an Internet
excluson could ingppropriately limit the ability of conventional BDUs to themsdlves adopt the most
effective technologies available in atime of rapid technologica change. In fact, it has been argued that
the Internet will eventualy replace cable, DTH satdllite and multipoint wireless digtribution systems as
the sole means of digtribution of televison and radio content.

It has aso been argued that the * spill-over” of sgnasinto other jurisdictionsis not a matter which
should be addressed by Canadian law. Rather, it isargued that Internet-based retransmitters can be
expected to adopt new territory-limiting technologies which will be adle to limit such retransmissons
within Canada, with rights holder able to address any inappropriate “ spill-over” into other jurisdictions
under the laws applicable in those places. In this respect, the U.S. litigation concerning iCraveTV has
been referenced as a case where a Canadian-based Internet retransmitter was successfully sued under
foreign law.®

2.8  ConcernsRaised by the Compulsory Licensing of I nter net-based
Retransmisssion

This section provides an overview of some of the concerns which have been raised by the
potentia compulsory licensing of Internet-based retransmission.

2.8.1 Global Reach of the Inter net

Unless specific measures are taken, sgnds retransmitted over the Internet can be received anywherein
the world where there is Internet access. Thisisin sharp contrast with cable sysemswhose serviceis
limited to points within Canada. A stronger anadlogy might be drawn with DTH satdllite systems since
their “footprint” is nearly continental in scope. However, DTH systemns operate on a subscription basis,
and employ encryption technology to prevent unauthorized viewing both within and outsde Canada. A
number of technologies have been developed to permit geographic restrictions to be imposed on access
to materia available on the Internet, but the efficacy of these and any future measures which might be

8 As earlier noted, the U.S. litigation did result in the issuance of a preiminary injunction.
However, the U.S. court made no final determination of the issues raised under U.S. law given the
subsequent settlement of the litigation.
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used in the retransmission context remains unclear. Moreover, it is not necessarily the case that all
future Internet-based retranamitters would avail themsdlves of such measuresif not otherwise required

by law.

Unrestricted non-consensud foreign reception of retransmitted television Sgnals raises issues of
sgnificant concern to rights holders since rights in the content of over-the-air televison signds are
currently licensed on aterritory-by-territory basis. Theimportation into aforeign territory of content
included in asignd retrangmitted from Canada can undermine the vaue of the foreign rights for that
content. For example, the value of the exclusveright to broadcast programming within a defined
market for the firgt time can be negatively affected by the prior or smultaneous importation into that
market of programming broadcast over-the-air in adistant market. Moreover, filmswhich are licensed
for over-the-air broadcast have generally aready run through a prior sequence of “release windows’ in
the tdlevison viewer'sloca market (eg., theatrical, pay-per-view televison, video rentd). This
sequence of release through different mediais intended to maximize rights holders revenues. However,
given territoridly staggered release schedules, a film broadcast over-the-air in Canada or the United
States may be a an earlier sage of release in other jurisdictions. The result isthe value derived in that
other market from e.g., both video rel ease and subsequent licensing of over-the-air broadcast is
potentidly negatively affected by the availability of the same film on asignd retranamitted over the

I nternet.

Some rights holders have argued that no matter what security measures may be relied upon, Internet
services could never be properly restricted solely for reception within Canada. It is further argued that
no tariff set by the Copyright Board could ever adequately compensate rights holders for the harm
which would likely result, with rights holders being potentialy led to refuse to license broadcast rights to
Canadian broadcagters. Findly, it has been argued that the gpplication of the Licence to the Internet
could render Canada in violation of itsinternationa obligations snce, dthough Article 11(bis) of the
Berne Convention contemplates the compulsory licensing of the retransmission of the over-the-air
sgnas, paragraph 2 thereof provides that such licences “shal apply only in the countries where they
have been prescribed”.

The departments note that, assuming that al statutory conditions are satisfied, the Licence smply
removes from rights holders the right to authorize retransmission in Canada. However, if thisright were
not so limited it could be used by rights holders to ensure by the imposition of gppropriate conditions
that a retransmission otherwise authorized in Canada is not received outside Canada. Asdiscussed in
section 3.2, there may be some doubt as to whether it is necessary for this aspect of the communication
right to be unconditionaly subject to compulsory licensing in order to achieve the public policy
objectives which underlie the Licence.

2.8.2 Possble Undue“Extension” of a Limited Exception into a New Market



CONSULTATION PAPER ON INTERNET-BASED RETRANSMISS ON

Some rights holders have argued that the Licence should be understood as a very limited exception to
otherwise exclusive rights essentid to support the creation of vitd culturd content, and should not be
permitted to extend in scope beyond its origina focus on cable and what might be viewed as clearly
cable-like undertakings (e.g. DTH satdlite and multipoint wireless distribution systems). Particular
concern has been raised that third parties should not be provided a mandatory right to exploit the
works of othersin such an important new market. Rather the technologica and socid benefits which
may be related to the on-line use of broadcast programming should be permitted to evolve through the
“norma” requirement for users to negotiate access from rights holders, who are best placed to judge
whether they should assume the piracy risks which may be associated with on-line distribution. In
addition, broadcagters view competition from third parties able to retranamit their entire signas over the
Internet as unfair and damaging to their ability to maintain and build their brands in a converging
broadcast environment. They note that they hold only very limited Internet rights in the content of their
sggndsand clam that compulsory licensang would permit third parties to do that which they cannot.
They are especidly concerned with banner advertisng which is perceivable by Internet users at the
same time as they view aretransmitted sgndl.

The departments note that if the Licence did gpply to the Internet, an appropriate territoria redtriction, if
feadble, could limit any effects upon Internet rights to Canada. Within Canada rights holders would
continue to enjoy exclugive Internet rights with the sole exception of being effectively obliged to share
Internet “smulcast” rights, for which they would be due fair and equitable compensation. Concerns
raised by banner advertisng are addressed further in section 5.3.

2.8.3 Lack of Comparable Broadcasting Regulatory Obligations and Restrictions

As noted in section 2.4, Internet-based retranamitters are currently unconditionally exempt from
regulation under the Broadcasting Act. Thisisin contrast with conventiona BDUs which, among other
things, are subject to both must-carry obligations and restrictions on the sgnals which they may
retranamit. Larger undertakings are also required, among other things, to both contribute a percentage
of their gross revenues to the creation of Canadian programming, and comply with program protection
measures intended to preserve the value of over-the-air broadcasters' locd program rights. Program
protection measures include the s multaneous substitution obligation imposed on larger cable systems
which requires them, upon request by an affected broadcagter, to subgtitute the signal of aloca
Canadian television station for that of an out-of-market station when the same program is broadcast
smultaneoudy on the loca gtation and the out-of-market station. This helps ensure that the local
audience for a particular program is not split among a number of stations, and hence helps preserve
local Canadian broadcagters advertising revenue base, which may dso ultimatdy benefit underlying
rights holders from whom broadcasters acquire loca rights.

This sgnificant difference in regulatory status may argue againgt Internet-based retranamitters being
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afforded the benefit of the Licence. On the other hand, the unregulated status of a BDU does not
necessarily imply that its operations would not further at least some of the same objectives of Canadian
broadcasting policy as are furthered by conventional BDUs. In particular, it might be argued that, like
conventional BDUSs, Internet-based retranamitters would extend to Canadiansin dl parts of the country
access to arange of sgnaswhich are not uniformly available for over-the-air reception. Moreover, the
CRTC retains the jurisdiction to impose program protection measures, signd carriage restrictions and
other regulatory obligations on Internet-based retransmitters should the same prove necessary in order
to implement the objectives of Canadian broadcasting policy.

2.8.4 Lack of Comparable Investment

Some rights holders have suggested that the Licence might be viewed as intended to support and
encourage the sgnificant, socidly beneficid invesment which conventiondl cable and DTH satellite
systems have made in their systems. It is claimed that Internet retransmitters do not make asimilar
contribution since they rely upon an exigting digtribution medium, and given their lack of a“vaue-
added” contribution, should not be entitled to the benefit of compulsory licensing.

The departments note that the lease of the broadband Internet capacity necessary to operate an

I nternet-based retransmission undertaking over a shared network has smilaritiesto the lesseby aDTH
satellite undertaking of transponder capacity on a shared satellite. Both activities can gimulate
investment in vital communication infragructure. Although any investment related to Internet-based
retrangmisson might be initialy undertaken on amodest scde, it may well increase to significant levelsif
the services offered ultimately prove commercidly viable.

There may, however, be some question as to whether compulsory licensing is necessary in order to
dimulate such investment in Canada. Arguably, smilar investment would be made in Canada by rights
holders themsalves or their licensees as movement is made to the more active exploitation of Internet
rights. However, if the Licence does not apply to the Internet there appears to be good reason to
doubt whether a retransmitter would be able to clear dl the rights necessary to retransmit entire Sgnals
over the Internet. Thiswould iminate an entire class of potentia competitors to conventiona BDUS.
Moreover, as discussed further in section 4 below, the introduction of a technol ogy-specific restriction
may aso risk inappropriatdy limiting the ability of the Canadian broadcagting ditribution system to
ensure through significant ongoing investiment thet it continues to employ the most effective technologies
available in atime of rgpid technologica change.

3. PRINCIPLES AND OPTIONS

3.1 Principles

10
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In the view of the departments, the issues raised by the potential gpplication of the Licence to Internet-
based retransmission should be approached with the following principles in mind:

° Shared Access by Canadiansto a Vibrant Broadcasting System

The Licence should continue to support the achievement of the objectives of the broadcasting policy for
Canada set out in the Broadcasting Act, including by helping to ensure that al Canadians, no matter
where they live, continue to have appropriate, shared access to diverse cultura content provided by
Canadad s broadcasting system.

° Equitable Balance Among Stakeholders

The Licence authorizes third parties to make non-consensud use of rights holders' copyrighted works,
and that authorization should be limited to the extent necessary to achieve the public policy objectives
which underlie the Licence, while ensuring that rights holders are treated in afair and equitable manner.

° Technological Neutrality and Innovation

The principle that wherever possible legidation should be drafted in technologicaly-neutrd terms
contributes to long-term legidative sability by reducing the need for ongoing amendments arising from
unforeseen technologica change. Respect for this principle can support technologica innovation by
hel ping ensure that new technologies are not inappropriately disadvantaged as compared with the old.
Although the departments acknowledge that technologica neutrality may not be gppropriatein al
circumstances, they are of the view that it forms an important principle which should be adhered to
when possible.

° Certainty

The proper scope of the Licence should be readily apparent to both rights holders and retransmitters so
that neither unlawful activities may be shdltered behind, nor lawful uses be inhibited by unnecessary
ambiguity.

3.2  Optionsfor a Government Response

A broad range of possible responses has been suggested to the departments, from maintaining the
status quo to repealing the Licence. Asfor the latter, as noted in section 2.3, the departments are of the
view that retransmission conducted by cable, DTH satellite and multipoint wireless BDUS pursuant to
the Licence continues to serve vitd interests of Canadian public policy while treating rights holdersin a
fair and equitable manner. Asfor the former, considerations of certainty and the need for the equitable
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trestment of rights holders arguesin favour of alegidative response. In particular, in the view of the
departments non-consensud retransmission to locations outside Canada of the protected works
contained in retransmitted televison sgnas does not further Canadian public policy interests. To the
contrary, it risks harm to the legitimate interests of rights holders who could be obliged to bring
proceedings in multiple jurisdictions in the hope of preserving the integrity of their territory-specific
licensng arrangements.  Although it has been argued that recourse to foreign law ought to be the
solution for rights holders concerned with the preservation of their territory-specific “business modds’,
the departments believe this could be an inequitable consequence of a compulsory licensing regime.
Among other things, this could undermine the &bility of the holders of rightsin Canadian film and
televison programming to extract full advantage from foreign markets. Given the foregoing, the
departments are of the view that if Internet-based retransmission were to have the benefit of the
Licenceit likdy mugt, at a minimum, be subject to an appropriate territoria restriction.

To date, there has been no authoritative legal determination as to whether Internet-based retranamitters
are entitled to the benefit of the Licence so long as they comply with the conditions specified
thereunder, and whether any given technical and business configuration of such an undertaking would
be consistent with those conditions.® This has led some interested parties to suggest that, pending a
find determination of these legd issues, intervention by the Government would be premature.

However, this would leave unanswered the important questions of public policy associated with the
proper scope of the Licence. Moreover, in the view of some commentators, it is quite possible that at
least some forms of Internet-based retransmission could be found to fal within the scope of the
Licence, even though exigting Licence conditions do not expresdy require retransmission servicesto be
limited to Canada. The possibility of such aresult following a period of potentidly extended lega
uncertainty arguesin favour of the Government promptly bringing appropriate clarity to the proper
scope of the Licence.

Congderations of the need for certainty and for the equitable trestment of rights holders support some
form of government response to the possible application of the Licence to Internet-based
retransmission. However, significant questions have been raised as to whether an express Internet
excluson might be an inappropriately “technology-specific” response. In this respect, it may be that
any response necessary to deal with the concerns raised by Internet-based retransmission can be given
effect in a more targeted, technology-neutral manner.

Given dl of the foregoing, while with this paper the departments are seeking comment on dl aspects of
I nternet-based retransmission, including any options whatsoever for a government response which

o The departments note that it is aso unclear whether under some or perhaps dl currently
feasible technica configurations Internet retransmission might engage other copyrights which may not be
subject to the Licence e.g., the reproduction right.
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respondents may support, specific, detailed comment is sought on whether the Copyright Act ought to
be amended to either (1) expresdy exclude Internet-based retransmitters from the benefit of the
Licence, or (2) expresdy provide for the technologicaly-neutra application of the Licence, but subject
to an gppropriate territoria restriction and other possible conditions, restrictions or remedies which may
be necessary to take proper account of any other legitimate concerns raised by non-consensua

I nternet-based retransmission within Canada. Each of these options is discussed below.

4. AN INTERNET EXCLUSION

In the view of the departments, an Internet excluson would be judtified if the compulsory licensing of

| nternet-based retransmission within Canada were not gppropriate under any terms or conditions.
However, as has been noted, it has aso been argued that awholesae Internet exclusion could
ingppropriatdy limit the ability of existing participants and new entrants to the Canadian broadcasting
distribution sector to adopt the most effective technologies available in atime of rgpid technologica
change. In this respect, the departments note that although the Government has been asked to exclude
the “Internet” from the scope of the Licence, no definition of that term has been provided. Assuming
that an Internet exclusion were gppropriate, the delineation of an appropriate definition is complicated
by the fact that, although the Internet can be referred to as a“technology”, it is better understood as a
functiona arrangement of separate networks forming agloba network of networks. In particular,
athough certain software and hardware technol ogies are currently characteritic of the Internet, e.g.
Internet Protocol and packet switching, these technologies can dso be employed in networks which
link closed user groups and are ditinct from the “Internet”. For example, the CRTC recently issued a
BDU licence for a cable system which will rely upon a closed Internet Protocol-based network.1°

In the view of the departments, the use of Internet Protocol technology by a retransmitter employing a
network appropriatdy distinct from what might be thought of as the “public Internet” should not for that
reason aone disqudify the retransmitter from reliance upon the Licence. However, if an Internet
exclusion were adopted without express ddineation of its scope, it may risk inadvertently excluding just
such forms of retransmisson. Conversaly, an undefined reference to the Internet could prove
insufficient to adequately protect rights holders' legitimate interests if such an excluson were
subsequently held not to cover some successor to the Internet which provides shared globa accessto
information but does so by the use of currently unforeseen technology.

The departments aso note that in atime of rapid convergence between broadcasting,
telecommunications and computer networks and services, the means by which broadcasting distribution
might be mogt effectively undertaken in the future cannot necessarily be foreseen. Infact, it is possible

10 Decision CRTC 2000-754.
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that in the future the preferred means for broadcasting distribution will be over secure, virtud paths on
shared networks rather than over dedicated paths on proprietary networks,

Importantly, the promation of technologica innovation in the media which connect Canadians to one
another is an important eement of Canadian public policy. In the words of The Government of
Canada s Response to “A Sense of Place, A Sense of Being”, The Ninth Report of the Standing
Committee on Canadian Heritage:

To ensure that Canadians have Canadian choices will require cregtivity in content, and
innovation in the media we use to make that content available.!*

Thisis aso reflected in the broadcasting policy for Canada set out in the Broadcasting Act which
dates that BDUs should “provide efficient ddivery of programming at affordable rates, using the most
effective technologies available at reasonable cost."*2

In light of the issues canvassed in this and preceding sections, and any other rlevant consderations the
departments seek comment on whether Internet-based retransmitters should be smply excluded from
the benefit of the Licence. If so, comment is sought on how this might be given effect so asto avoid
improperly limiting the appropriate technologica development of the Canadian broadcasting distribution
sector.

S. A TECHNOLOGY-NEUTRAL LICENCE SUBJECT TO TERRITORIAL AND
OTHER POSSIBLE RESTRICTIONS

Asealier noted, it might be possible to amend the Licence to expressy provide for its technologicaly-
neutra application, but make it subject to an appropriate territoria restriction and any other conditions,
restrictions or remedies which may be necessary to take proper account of any other legitimate
concerns raised by non-consensua Internet-based retransmission within Canada. This might help
ensure that the Canadian BDU sector can continue to make innovative use of the most gppropriate new
technol ogies while addressing the specific concerns raised by Internet-based retransmission.

5.1  Scopeof the Licence

The departments seek comment on whether, having reference to the restrictions elsewhere discussed in
this section, the Licence ought to be amended to expresdy provide that any person who retransmits a

1 Connecting to the Canadian Experience: Diversity, Creativity and Choice, at 7.
12 Broadcasting Act, subparagraph 3(1)(t)(ii).
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sgnd by any technical meanswill have the benefit of the Licence, so long as dl other conditionsto the
Licence are satified.

Having regard to the exigting statutory definition of “retranamitter” (set out in section 2.2 of this paper),
the departments also seek comment on whether over-the-air broadcasters which “rebroadcast” a
signa ought to be expresdy excluded from the benefit of the Licence and, if so, how any such
dipulation can be clearly ddinested without inadvertently excluding retransmitters which distribute
sgnas over-the-air in unencrypted form, in rurd and remote areas of Canada, e.g. by means of Low
and Very Low Power Television Stations licensed by the CRTC.%3

5.2 A Territorial Restriction

The departments note that even if it were the case that Internet-based retransmitters could not now
gppropriately restrict their service to Canada, it does not appear possible to predict with any sufficient
degree of certainty whether or not they would be able to do so in the future. Rather than prejudge
technologica developments, it may be preferable to impose an appropriate restriction such that
Internet-based retransmission would be permitted only if the retransmitter can meet the specified
requirements.

An absolute or a qualified restriction

The departments view an absolute redtriction (i.e., one which does not permit any unintentiond foreign
reception) as, in effect, an Internet excluson since absolute technicd effectivenessis, and likely will
remain, an impossible sandard. In fact, it appearsthat Canadian DTH satellite services are sometimes
illicitly received outs de Canada despite the ongoing use of e ectronic countermeasures intended to
ensure that only authorized users have access to the same. The departments are of the view that
ingances of limited, unintentiond intelligible foreign reception of retransmitted sgnas, despite the use of
reasonable measures intended to restrict access to authorized users in Canada, should not result in the
violation of any expressterritoria restriction which may be adopted.

Entities subject to a qualified territorial restriction

The departments note thet if aqualified territorid restriction wereimposed on dl retransmitters, it may
risk introducing aleve of uncertainty in the operations of DTH satdlite systems, and multipoint wirdess
systems located in border areas even though, to date, foreign reception of sgnals retransmitted by these
systemns has not given rise to the same concerns as have been raised by Internet-based retransmission.

13 Existing “rebroadcasters’ are either owned or have a contractua relationship with the
originating broadcagter, unlike what may be termed “ over-the-air retransmitters’.
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However, the departments are concerned that limiting any such redtriction to only some classes of
retransmitter gppears to be incongstent with the principle of technologica neutrdity, and could raise not
only definitional concerns but also concerns of fairness as between persons using different means of
retransmission. It may dso give rise to unwarranted implications concerning potentia retransmisson to
locations outside Canada by retransmitters not subject to the restriction. However, the departments
note that in the case of some classes of retranamitter, e.g. cable systems, concerns with “ pill-over” do
not gppear to have any gpplication, and the imposition of aterritorid restriction may well be smply

unnecessary.

Given the foregoing, the departments seek comment on whether aterritorid restriction should be
imposed on al or only some classes of retranamitters, and if only some, how appropriate classes could
be specified.

Elementsof a qualified territorial restriction

The departments are of the prdiminary view that if a qudified territoria restriction were imposed
retransmitters subject thereto should be required to: (1) put in place and monitor the

operation of measures forming a reasonable territoria restriction, and (2) as appropriate, take effective
corrective action to address the circumvention of those measures. The departments therefore seek
comment on the following proposed restriction:

1. Maintenance of Reasonable Technologica Measures

The subject retransmitter would be obliged to, in good faith, establish and maintain reasonable
technologicad measures intended to redtrict the intelligible reception of the sgnas they retranamit to
locations in Canada. “ Reasonable technologica measures’ could mean measures which persons
without speciaist knowledge could not reasonably be expected to circumvent except with outsde
assistance.

2. Monitoring

The subject retransmitter would be obliged to engage in reasonable monitoring of the efficacy of the
referenced measures. Among other things, this might include an obligation to log al instances of
confirmed foreign reception.

Retranamission collectives authorized to receive a share of tariffed retransmisson royaties could have a
right to audit the results of the monitoring process (and perhaps even the processitself) subject to
appropriate confidentiaity provisons. Specific comment is sought on whether retransmisson
collectives should be able to exercise such right only through a neutra third party, and on how disputes
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concerning the selection of such monitors could be fairly resolved in an efficient manner.
3. Effective Corrective Action (Particular and Systemic)
Particular

There would be an obligation to take prompt effective corrective action whenever the retransmitter is
aware of a particular ingtance of foreign reception, but only if the retranamitter has or, given the
technica nature of its operations, could be reasonably expected to have the technica means of
addressing violations on an individua basis.

Sygemic

There would be an obligation to take effective corrective action as promptly asisreasonablein al the
circumstances whenever the retransmitter has reasonable grounds to believe that the meansto
circumvent such measures are being used in excess of a gpecified threshold.

The departments note that a quantitative threshold appears especidly difficult to determine not

only in the first instance but aso for purposes of enforcement sinceillicit reception islargely hidden
reception, which is only partialy addressed by monitoring obligations and audit privileges* Onthe
other hand, a non-quantitative standard may carry with it the risk of undue uncertainty. The departments
seek comment on whether any threshold which is adopted ought to be set by regulation.

The departments seek comment on how an gppropriate threshold might be set. Without limiting the
generdity of this request, the departments seek specific comment on athreshold triggered by the
retransmitter having reasonable grounds to believe that foreign reception is occurring on acommercid
scde. “Commercid scadée’ might not be defined, but factors to be considered by a court in making this
determination might be specified. The departments seek further specific comment on what factors
might be prescribed for this purpose.

Remedies

The departments seek comment on the remedies which should be available for non-compliance with a
territorid regtriction. Without limiting the generdity of this request, specific comment is sought on the

14 In 1996 the European Commission’s best estimate was that unauthorized broadcast
decoders formed “about 5 to 20% of the total number of devicesin circulation”. Legal Protection for
Encrypted Servicesin the Internal Market, Consultation on the Need for Community Action
COM (96)76.
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view that non-compliance with aterritoria restriction should not render the entire retransmisson an
infringement of copyright, subject to the full range of existing remedies for direct infringement, but rather
available remedies must be related specificdly to non-compliant foreign reception. Comment isaso
sought on the following specific questions:

° should remedies be limited to injunctive relief?

° if damages are available, what account, if any, should be taken of the possibility for the
recovery of damages both pursuant to such aremedy and in the jurisdiction(s) of reception?

° if damages are available, should there be a requirement to prove harm or should statutory
damages be available in place of, or as an dternative to damages available for proven harm?

° Should available remedies be ble pursuant to a summary procedure?

Comments addressing both the nature of an gppropriate territoria restriction and the remedies available
for aviolation thereof should take into account the possibility that a retransmitter subject to an injunction
againg an unacceptable leve of foreign reception may be unable to comply, in at least the short term,
except by the termination of al retransmisson. The departments are concerned that this could have
conseguences incong stent with Canadian broadcagting law and policy, and seek comment on how this
concern can be properly addressed with due regard for the legitimate interests of rights holders.

Restriction on foreign reception lawful in that other place

It has been argued that aterritoria restriction imposed without regard to the legdity of the activity, and
the availability of mandatory compensation under the laws of other countries would be inconsistent with
the growing internationdization of Canada' s satellite infragtructure. For example, the potentia future
use of Canadian satellite facilities to retransmit signals to locations in both Canada and the United
States, congstent with al gpplicable Canadian and US laws might be hindered by a territoria
regtriction. The departments therefore seek comment on whether and how a territoria restriction might
take account of these concerns.

53 Banner Advertisements

As earlier noted, in the case of iCraveTV advertisng was contained throughout the service' sweb site
and in banners directly bordering the areain which sgnds were displayed on user’ s computer monitors.
It is uncertain whether this unprecedented use of banner advertising in association with retranamitted
sgnasis contrary to paragraph 31(2)(c) of the Licence as currently drafted. The departments note that
over-the-air broadcasters are (1) heavily reliant upon advertising-based revenue, and (2) reach a
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subgtantid magjority of their audience via retranamitters. The departments seek comment on the
potentia affect which such advertising could have on over-the-air broadcagtersiif retransmitters were
afforded the benefit of the Licence even though they employ banner advertising.

The departments note that for the purposes of the Licence a retransmission must be lawful under the
Broadcasting Act, and the CRTC has the jurisdiction to regulate the use of banner advertisng by
retranamitters, and in the case of conventiond BDUSs this activity might implicate section 7 of the
Broadcasting Distribution Regulations.*® However, the departments seek comment on the view that
this activity equaly raises issues of copyright policy and deserves a copyright response. In this respect,
the departments seek comment on whether the Licence should be amended to expresdy provide that
(1) except as otherwise required or permitted by law, asignal must be retransmitted without additions
to the content thereof, and (2) without the consent of the affected broadcaster, no information of a
commercid nature tranamitted by the retransmitter, or a person acting in association with the
retrangmitter, is to be rendered perceivable by arecipient’ s broadcasting receiving apparatus at the
same time as is the content of the Sgndl, unless aresult of the recipient’s own actions which are not
necessary to render the content of the sgnd itsdf perceivable.

54  Unauthorized Retransmission by Authorized Users

The departments note that even if an Internet-based retransmitter appropriately ensured that only
persons located in Canada could access signalsin the first instance, there isarisk that a least some
authorized recipients may themsalves redirect the sgnas to locations outside Canada. In light of such
concernsit has been suggested to the departments that al retransmitters be required by law to
immediately discontinue service to any authorized users, if the retranamitter is aware that such users are
or have used the Internet to retransmit asigna provided by the retransmitter.

In the view of the departments, this could have the disproportionate effect of denying Canadian
househol ds access to broadcagting services. Thiswould be contrary to Canadian broadcasting policy,
and may impose on conventional BDUs obligations inconsistent with those imposed by or under the
Broadcasting Act.

The departments seek comment on this issue. Readers wishing to comment on the possible liahility of
the Internet service provider which is used for such unauthorized retransmissons may wish to consult
section 4.4 of the departments’ discussion paper entitled Consultation Paper on Digital Copyright
| ssues available at www.pch.ge.calculture/cult_ind/cpb-pdd/english.htm and
www.dstrategis.ic.ge.cal SSG/ip00001e.html.

B Http://laws.justice.gc.calen/B-9.01/SOR-97-555/18942.html.
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55  Subsgdiary Signals

In the course of the litigation associated with iCraveTV it was aleged that the service was deleting
materia contained in the vertica blanking interva (VBI) associated with the signas it retransmitted.
Thisincluded the dleged deletion of such materid as Specid Audio Programming (SAP) which can
provide audio in a second language to viewers equipped with an appropriate decoder, closed captions,
and program rating codes.

There may be some question whether such activity would be contrary to paragraph 31(2)(c) of the Act
in so far asthe information contained in the VBI is arguably part of a separate, subsdiary signd.
However, the departments note that for the purposes of the Licence a retransmisson must be lawful
under the Broadcasting Act, and seek comment on whether express obligations concerning the
retransmission of subsidiary signas might not be best left for determination by the CRTC.1

6. SIMULTANEITY AND ENTIRETY

The departments seek comment on whether the Licence should be amended to dlarify that the
requirement for asignd to be retrangmitted “ smultaneoudy and in its entirety” does not exclude from
the benefit of the Licence aretranamisson involving any reasonable dday, or loss of information (which
logt information is not evident to a viewer) arising soldly from steps necessary to convert asignd into a
format suitable for retransmission.

1. OTHER JURISDICTIONS

The departments are aware of no other jurisdiction in which Internet-based retransmission is expresdy
permitted under the terms of a compulsory licence. However, in the United States, at least some
persons have claimed that Internet services could have the benefit of compulsory retransmission
licensing in that country.'” This view has been contested by Marybeth Peters, U.S. Register of
Copyrights, with the U.S. Copyright Office opposed to any extension of compulsory licensing to

16 See, for example, section 7(f) of the Broadcasting Distribution Regulations,
http://laws.justice.gc.calen/B-9.01/SOR-97-555/18942.html.

o See for example, Testimony of Jonathan Potter, Executive Director of the Digital
Media Association (DiMA) before the Subcommittee on Courts and Intellectual
Property of the House Committee on the Judiciary, June 15, 2000.
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| nternet-based retransmission.*®

It gppearsthat Audrdiais the sole jurisdiction to have expresdy dedt with thisissueinitslegidation. In
particular, Augraia s Copyright Amendment (Digita Agenda) Bill 2000 recently introduced a new
compulsory retransmission licence which expressy excludes the Internet therefrom. According to a
government issued overview of the hill, the exclusion “is aresult of concerns that Internet
retransmissions will have an adverse effect on existing program licensing arrangements.”*°

The departments aso note that, gpart from the United States, they are aware of no other jurisdictionsin
which an express territorid restriction has been imposed upon a compulsory retrangmission licence. In
the United States, the compulsory licence gpplicable to satellite-based retransmission provides that it
“shall apply only to secondary transmissions to households located in the United States” .2

8. CONCLUSION

This paper isintended to dicit public comment on arange of issues related to the potentia gpplication
of the Copyright Act’s compulsory retransmission licence to the Internet.

The present document represents the current state of analysis on theseissues. The departments would
gppreciate your comments on any aspect of this document. We would ask that you provide a
written response by September 15, 2001.

Written comments may be sent by e-mail (WordPerfect, Microsoft Word or HTML formets) to:
copyright-droitdauteur@ic.gc.ca

Comments may aso be sent by mail or fax to:

Comments - Government of Canada Copyright Reform
c/o Intdlectua Property Policy Directorate

18 See for example, Statement of the Register of Copyrights before the Subcommittee
on Courts and Intellectual Property of the House Committee on the Judiciary,
June 15, 2000, and A Review of the Copyright Licensing Regimes Covering
Retransmission of Broadcast Sgnals, U.S. Copyright Office, August 1, 1997, Part
VIII.

19 Copyright Amendment (Digital Agenda) Act 2000 Fact Sheet,
http://law.gov.au/publications/copyright_enews/\We come.html

20 Title 17 USC Sec. 119(a)(7).
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Industry Canada
235 Queen Street
5" Floor West
Ottawa, Ontario
K1A OH5

fax: (613) 941-8151

Comments received, including the name of the person or organization making the submission, will be
posted, in the officid language in which they were submitted, on the Web ste of the Intellectud
Property Policy Directorate, Industry Canada, located at: http:/strategis.ic.gc.calSSG/ip00001e.html
and the Web site of the Copyright Policy Branch, Canadian Heritage at:
http://Aww.canadianheritage.gc.ca. If you do not wish for your submission to be so used, please
expresdy indicate so therein. Paper copies of the submission will be made available on request.

Comments on the submissionsreceived should be provided in the same manner by October 5,
2001.

Consultation meetings could be held by the two departments later in the Fall and policy options would
be developed, if necessary, by early 2002.

Acceptable Use Policy

This consultation isintended to promote constructive debate. Submissions of an inflammatory nature such as
personal or slanderous/libel ous attacks, threatening messages or hate speech will be neither accepted nor displayed.

Disclaimer
Some of the information accessible through this publication is provided by external sources. The Government of
Canadais not responsible for the quality, merchantability and fitness for a particular purpose of products or services

available on external sites and listed or described herein; nor is the Government of Canadaresponsible for the
accuracy, reliability or currency of the information contained in this publication and supplied by external sources.
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