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Honourable Kelvin L. Parsons, Q.C.
Minister of Justice and Attorney General

Government of Newfoundland and Labrador

Dear Minister,

We are pleased to present the Report of the Freedom of Information Review

Committee.

In appointing the Committee, Government acknowledged that, while the Act was
initially considered a pioneering piece of legislation, there have been no major

changes to the legislation since its enactment in 1981.

The Committee, therefore, viewed its work as an opportunity to examine possibilities
to modernize access to government information in a way that promotes a balance
among the public’s right to know, respect for individual privacy, and the full and

frank discussion needed for effective policy-making.

In fulfilling our mandate, we have reviewed similar legislation in other provinces and
the Federal Government, gathered information, consulted with individuals and
organizations in the province and other jurisdictions, accepted written submissions
and conducted a series of public hearings across the province. We are grateful to

those upon whose wisdom, thoughtfulness and expertise we have drawn.
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We commend this Report to you for your immediate attention and trust that it will
assist Government in fulfilling its commitment to provide an open, transparent

process for the development and implementation of public policy.

Respectfully Submitted,

Joan Dawe, Chairperson

Dennis Browne, Q.C.

Siobhan Coady

Dr. Leonard Willams
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"The Innu Nation recognizes that the rights of access to information
must be balanced against the rights of personal privacy and the
needs of agencies, organizations to protect personal, political,
economically and culturally sensitive information. This is a
balancing act, and we recognize the difficulties inherent in the

exercise.

We believe that the best approach to resolving these difficulties is a
commitment, in the Act, to openness and transparency in
government, with specified exemptions for certain classes of
information that are recognized as valid and reasonable limits on

access to information.”
- Submission of the Innu Nation

Freedom of Information Review Committee
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Summary

On December 12, 2000, the Government of Newfoundland and Labrador established the
Freedom of Information Review Committee with a broad mandate to "review and make
recommendations on all aspects of the Freedom of Information Act.” Thiswasthefirst review
of the province's freedom of information legislation since it was enacted in 1981.

To carry out its mandate, the Committee undertook a comprehensive review of relevant
literature, examined freedom of information legislation from other provinces and the federal
government, and conducted a series of consultations across the province and with
representatives of other Canadian jurisdictions.

Throughout its consultations and research, several common themes emerged which provided
the foundation for the Committee's principles and shaped its recommendations. In particular,
the Committee was guided by the principles of access, protection of privacy and essential
confidences, inclusion, clarity, accountability and the right to an independent review. The
Committee's overriding objedives have been to give greater control of the legidation to the
people, and to foger the concept of "open government” through its recommendations.

To address these and related issues, the Freedom of Information Review Committee has
proposed a number of changes, summarized below. However, as new legidation is prepared,
all aspects of the current Act should be reviewed in light of the Committee's principles and
recommendations

Purpose: The Committee has concluded that the existing Act should be repealed and new
legislation enacted 1. to provide specific rights of accessto information, 2. to protect personal
privacy, 3. to ensure access to one's personal information, and 4. to establish an independent
process for reviewing decisions made by departmentsand agencies under the Act.

The Committee's other recommendations advocate both general and specific changes and
additions, to give effect to this purpose.

Freedom of Information Review Committee X1il



Application and Coverage. The purpose of the Act is to ensure that all government
departmentsand agenciesareincluded. To ensurewideapplication and greater certainty about
the agencies under the Act’s jurisdiction, the Committee recommends the development of
criteriafor inclusion.

For a clearer understanding of the forms of material to be covered by the Act, a definition is
required that includes new forms of electronic records.

The Committee aso recommends removing the Newfoundland and Labrador residency
reguirement.

Protection of Privacy. Inaccordancewith legislation in other Canadian jurisdictionsand the
advice received during consultations, the Committee advocates that a comprehensive regime
for the protection of personal information and individual privacy be incorporated within the
province's freedom of information legidlation.

The Committee recommends that the Canadian Standards Association's International Model
Codefor the Protection of Personal Information, and the Newfoundland and L abrador Centre
for Health Information’ s Privacy, Confidentiality and Access Standards, be considered asthe
foundation for this aspect of the new Newfoundland and Labrador legidlation.

In order to protect and regulate the collection and control of personal health information, and
to extend this protedion to information held by private-sector agencies, sparate health
information legislation should be enacted to apply to all health organizaions.

Confidences and Exceptions: The Committeerecognizesthat certain exceptionsto disclosure
are required to preserve confidences which are necessary for government to conduct its
business effectively and in the best interests of all citizens. In general, the Committee has
urged greater clarity to guide departments and agencies in applying exceptions of any kind.

In this regard, factual and background materids provided to Cabinet should be accessible
under the Act, and there should be time limits for the disdosure of Cabinet documents.

The Committee advocates similar confidence and disclosure provisionsfor public servants or
persons employed by agendes (including municipalities, school boards and health boards)
when they areformulating or providing advice to decision-makers. Related recommendations
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deal with the appropriate disclosure of documents which are due to be published and
confidentiality requirements contained in other statutes.

Finally, a public-interest override provision should be included which would require
government and agencies to release records that would otherwise be excepted, if thereis an
overriding need for the public to have that information.

The Information Request and Privacy Complaint Process. The Committee recognizesthe
need for consistent application of the legisation throughout government, and improved
departmental procedures for responding to information requests and privacy matters. A lead
department should be designated to oversee and coordinate the administration of the Act and
to ensure that personnel within departments and agencies havethe education and training they
need to interpret and apply the Act correctly.

The Committee hasal so identified specific departmentad and agency responsibilities, including
the designation of personnel, to support and rationalize the process. Other specific
recommendations relate to the format of requests, time limits, fees, providing the reasons for
arefusal, and specific exceptions to disclosure.

There is afurther requirement for the Records Management Unit of the Provincial Archives
to work with al departments and agencies to ensure the development and application of
system-wide records-management policies, standards and procedures to support the
requirements of the freedom of information and praotection of privacy process.

Review Mechanism: At present, the only option for a person who disagrees with a freedom
of information decision is to launch an appeal to the Trial Divison of the Newfoundland
Supreme Court. Problems associated with using this process - particularly the costs and the
length of time required - were frequently raised during the public consutations.

The Committee believes that the Newfoundland and Labrador legislation should provide an
alternative to the courts, and recommends the establishment of the office of Information and
Privacy Commissioner, with the authority to investigate and mediate complaints, and to make
recommendations In addition, the Commissioner should have the discretion to take a denied
request to court at public expense.

Freedom of Information Review Committee XV



TheCommitteerecommendsadditional responsibilitiesfor the Commissioner related to public
education, to promote awareness of rights and protections under the proposed legislation.

To ensure independence, the Commissioner should be appanted by the House of Assembly
and answerable only to that body, and should be provided security of tenure.

Government may also wish to consider whether the roles of the Commissioner and the office
of Citizens Representative, established by the recent Citizens' Representative Act, might
complement each other or be combined.

Monitoring and Reporting. Monitoring and reporting are essential to ensure that the intent
of the Freedom of Information and Protection of Privacy legidation is achieved and
maintained, and to identify problems as they arise.

To facilitate effective monitoring, and to help identify and resolve problems within
departmentsor agenci es, the Committeerecommendsthat all provincial departments, and other
agencies under the Act's jurisdiction, colled and maintain statistics related to access and
privacy requests, and prepare annual reports. The Information and Privacy Commissioner
should receive these departmental summaries and report annudly to the legislature on both
departmental compliance and the review process.

Review of the Act. The present Newfoundland and Labrador Freedom of Information Act has
remained virtually unchanged for two decades. During that time, there have been many
changesin technology and society which have not been addressedinthelegislation. To ensure
that the new legislation remains current and relevant, the Committee recommends that a
comprehensivereview of the new Act be undertaken fiveyearsfollowing itsimplementation,
and periodically thereafter.

Conclusion: The changes proposed are significant, and the legislativedrafting process will
require sufficient time. Even after the legislation has been proclaimed, some of the
recommendations - particularly those related to education, records management and the
inclusion of municipalities - will take time to implement fully. This will require a phased
approach. The Committee advises the establishment of an implementation timetable and an
appropriate monitoring regime as the new legislation is introduced.
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Foreword

Newfoundland and Labrador's freedom of information legislation was among the earliest
enacted in Canada. At the time it became law in 1981, it provided greaer rights to
Newfoundland and Labrador citizens than were enjoyed by most other Canadians. Since that
time, the other provinces and the federal government have all passed freedom of information
legidlation, many have updated their Acts, and several have extended them to include
protection of privacy.

When the Committee beganitsreview of legislation in other Canadian jurisdidions, it became
clear that, in several important respects, the present Newfoundland and Labrador Freedom of
Information Act does not provide rights that have now become the standard in this country.

These include rights to

1. information held by all government departmentsand agencies, withlimited exceptions
for preserving essential confidences and protecting privacy.

2. protection of individual privacy and the control of personal information entrusted to
government departments and agendes.

3. an effective and efficient process for accessing information and protecting privacy.

4. an independent review of decisions about information requests and privacy
complaints.

5. education about entitlements and responsibilities under freedom of information and
privacy legidation.

The Committee's research and public consultations confirmed this standard, and posed
additional challenges to be considered as the Committeeformulated its recommendations.

The Freedom of Information Review Committee has endeavoured to reach this standard and
to meet these challengesin theform of new Freedom of Information and Protection of Privacy
legislation.

Freedom of Information Review Committee XVii



xviii Striking the Balance: Volume 1



1. Context for Change

“Government has no intention of hiding behind legislation. We
are committed to an open, transparent process in the development
and implementation of public policy, and we want to ensure our
legislation remains clear and relevant in this new age of
information.

We understand that there must be a balance between the public's
right to know, and respect for individual privacy. It is also important
to promote full and frank discussions at the executive and ministerial
level, which require appropriate recognition of the confidentiality
of certain deliberations."”

- Minister of Justice Kelvin Parsons

In the Ministerial Statement to the House of Assembly establishing the Freedom of
Information Review Committee and providing itsterms of reference, JusticeMinister Kelvin
Parsons asserted that government is "committed to an open, transparent process in the
development and implementation of public policy” and wants to ensure that legislation
"remains clear and relevant in this new age of information.”

The Justice Minister also noted that "there must be a balance between the public's right to
know, and respect for individual privacy. It is aso important to promote full and frank
discussionsat the executiveand ministerial level, which require appropriate recognition of the
confidentiality of certain deliberations.”

The Freedom of Information Review Committee heard similar commentsduring the course
of its consultations across the province and in discussions with authorities in other parts of
Canada. The Committee's research and review of other Canadian |egidlation also returned to
the same key elements:. the public's right to know; openness and transparency; clarity and
relevance; appropriate recognition of confidentiality; respect for individual privacy; an
independent review mechanism; and the need to addresschanges in information and records
management.

Freedom of Information Review Committee 1



This Report describes the steps the Committee took to achieve its mandateand address these
issues, the results of itsinvedigations, and the recommendations it believes will accomplish
Its purpose.

1.1 Mandate

The creation of the Freedom of Information Review Committee was announced by the
Newfoundland and Labrador Minister of Justice on 12 December 2000. The Committee was
mandated to review and make recommendations on all aspects of the Freedom of Information
Act and regulations, including, but not limited to, recommendations dealing with

(1) the need for anew review mechanism to examine decisions respecting the disclosure of
information;

(if) the composition and powers of any recommended revien mechanism;
(iii) the appropriate exemptions from disclosure of the ad;

(iv) amendmentsnecessary todeal properly with new formsof information such as e-mail;
and

(v) appropriate time periods for government departments and agencies to respond to
requests for information.

The Committee was given the authority to determine the best process for conduding its
review.

1.2 Consultations and Research

To fulfil its mandate, the Freedom of Information Review Committee completed a
comprehensivereview of therelevant literature, examined freedom of information legislation
from other provinces and the federal government, and conducted a series of consultations
across the province and with representatives of other Canadian jurisdictions.

The literature reviewed by the Committee is from a variety of sources, including academic
studies, media reports and law journals. In particular, the Committee found the reports of
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provincial and federal information and privacy commissionersto beinformative and relevant,
since they address issues on a pradical level !

The consultation process consisted of a series of public hearings in Newfoundland and
Labrador; direct consultations with provincial and federal information and privacy
commissioners, meetings with community stakeholders, municipal and provincial
governments, and representatives of all parties in the House of Assembly; and an invitation
for written submissons and comments from all interested groups or individuals.?

1.3 Historical Context

On June 16, 1981 Newfoundland and Labrador's Freedom of Information Act became law.
Both government and opposition members of the Assembly noted at the time that this
legislation created an important right for the people of the province. It established astatutory
regime for citizens to access information in the records of government departments and
scheduled agencies, subject to limited exceptions. By thisAct, citizens of the province gained
the opportunity for informed participation in the democratic process and the assurance of
greater accountability on the part of government.

The Act aso provided the right to appeal decisions to the provincial Ombudsman or to the
Trial Division of the province's Supreme Court. However, in 1991, the position of
Ombudsman was abdished, which |eft the courts as the only venue for appeals.

At the time the Newfoundland and Labrador Freedom of Information Act was passed, many
other jurisdictionswere contempl ating extending the right to accessinformation held by public
institutionsto their citizens, but few had done so. In Canada, only two other provinces- Nova
Scotia (1977) and New Brunswick (1978) - had adopted similar legislation by the time
Newfoundland and Labrador enacted its own. It was not until 2001 that all provinces had
enacted freedom of information legislation.

Thefirst federal Access to Information Act was proclaimed on July 1, 1983.

! Appendix 5 contains a bibliography of relevant studies and reports, and legislation in other
jurisdictions.

2 Appendix 4 enumerates the Committee's consultations and meetings, and provides examples
of the public invitations to participate in the review process.
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1.4 Current Practices

Under the Federal Access to Information Act, Citizens are entitled to request accesstorecords
held by the Government of Canada. This Act also establishes the office of information
commissioner toinvestigate compl ai ntsfrom peoplewho believe they have been deniedrights
under the Act. If refused, the applicant may apped the decision to thefederal court.

Similar rights and coverage are provided today in the freedom of information legislation of
most provinces and territories. These various Acts define the departments and agencies to
which they apply, and specify exceptions designed to protect privacy and essentia
confidences. Most |egidlation also provides for an override to these exceptions, if the release
of theinformationis essential to the public interest.?

Government at the municipal level isincluded within the freedom of information provisions
of most provinces. At present, only Newfoundland and Labrador,* Prince Edward Island and
New Brunswick do not include municipalities. Ontario and Saskatchewan have separate access
legislation for municipal or local governance.

In al provinces but Newfoundland and Labrador, the relevant legislation establishes a
commissioner, review officer or ombudsman to assist with, or resolve, complaints about
decisions made under the Act. In most provinces, an appeal to the courtsis also allowed.

In Canadatoday, most freedom of information and privacy laws areintegrated within asingle
Act: only the federal government and New Brunswick have separate freedom of information
and privacy legidlation. Theprivacy provisionstypically serveto protect recordedinformation
about an identifiable individual. This includes such information as a person's name, ethnic
identity, political beliefs, and fingerprints. In general, privacy legisationreflectsaset of basic
principles known as "fair information practices' which set guidelines for the collection, use
and release of personal information.

SAppendix 3 to this Report provides, in tabular form, acomparison of various features of current
freedom of information and protection of privacy legislation in Canada.

4 In Newfoundland and L abrador, provisions of the Municipalities Act require disclasure of certain
documents. However, unlike the Freedom of Information Act, it does not give a citizen theright to
access al municipal information, subject to limited exceptions.
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2. Priorities and Principles

"Whereas, previously a citizen had to justify a request for
information in government hands, this bill requires government to
Justify any refusal to provide such information....We want to create
a ‘culture of openness ‘within governmentso that public information
is routinely released. If we are successful, the public will not even
need to use the legislation.”

- British ColumbiaAttorney General Colin Gabelman. 1992°

2.1 Priorities

Right of Access. In 1822, American President James Madison asserted the importance of
information within a democracy: "Knowledge will forever govern ignorance; and a people
who mean to be their own governors must arm themselves with the power which knowledge
gives.”® The Ontario Assistant Information and Privacy Commissioner, citing aSupreme Court
decision by Justice LaForest conceming the federal Access to Information Act, writes:

"The overarching purpose of access to information legislation, then, is to
facilitate democracy. It does so in two related ways. It helps to ensure first,
that citizens have theinformation required to participate meaningfully in the
democratic process, and secondly, that politicians and bureaucrats remain
accountable to the citizenry.

Parliament and the public cannot hope to call the government to account
without an adequate knowledge of what is going on; nor can they hope to
participatein the decision-making processand contribute their talentsto the
formation of policy and legidation if that process is hidden from view.
Access laws operated on the premise that pditically relevant information
should be distributed as widely as possible.

5 Cited in R. Botterell, 1995.

® Cited in D. Loukidelis, 2000.
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Rights to state-held information are designed to improve the workings of
government: to make it more effective, responsive and accountable."”

Public presentations and written submissions to the Freedom of Information Review
Committee identified similar priorities and expressed forceful support for the right to access
information held by government departments and agencies.? They noted that the politicians -
who govern only by the peoples’ consent - are the custodians of theinformation in their care,
and not its owners: the owners are the citizens of this province.

Appropriate Exceptions. While there is a strong consensus about citizens' rights to access
information, there is also a clear recognition in legislation and the literature that there are
legitimate exceptions to these rights. Alasdair Roberts’ of Queen's University observed that
no government recognizes an unqualified right to insped information within public
institutions. He noted further that limited and specific exemptions can bein the broader public
interest.

Similar viewswere expressed to the Committee during the consultations. The presenter for the
Innu Nation, for example, stated:

"The Innu Nation recognizes that the rights of accessto information must be
balanced against the rights of personal privacy and the needs of agencies,
organizations to protect persoral, political, economically and culturally
sensitive information. This is a balancing act, and we recognize the
difficulties inherent in the exercise.

We believe that the best approach to resolving these difficulties is a
commitment, in the Act, to openness and transparency in government, with
specified exemptions for certain classes of information that are recognized
asvalid and reasonable limits on access to information.”

"T. Mitchinson, 2000, referencing Dagg v. Canada (Minister of Finance) 1997.

® In this Report, "department” means a department of the provincial government, and "agency"
includes any board, commission, institution or other public body or entity, which is not a
government department, to which the freedom of information legislaion may apply.

® A. Roberts, 1999c.

10 The full text of this presentation isin Volume 2 of this Report.
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Protecting Privacy. In addition to the right to access information held by government and
other public agencies, many citizenswho spoke to the Committeerequested better safeguards
to protect privacy and control access to their personal records. Mog called for the
incorporation of privacy protection within the freedom of information regime.

The privacy of personal information, the Committee was told, is increasingly under siege
because of new information technologies, and the ease with which computers can assemble
and retrieve data about individuals. Some presenters were concerned about protecting health
information, and about ensuring the right to access and to correct personal records held by
government departments and other agencies.

Canada's Privacy Commissioner, George Radwanski, writesthat "thereisno freedomwithout
privacy. Infact, ...privacy istheright from which all othersflow, freedom of speech, freedom
of association, freedom of choice, and any freedom you can name.”** Justice LaForest dso
speaks to the issue, observing that "It has long been recognized that this freedom not to be
compelled to share our confidence with othersis the very hallmark of afree society.”*2

Process. In discussions with the Committee, Ontario’s Information and Privacy
Commissioner, Dr. Ann Cavoukian, confirmed the importance of the process for ensuring
access rights. She spoke of the need for an efficient and well-publicized mechanism for
receiving and responding to requests. She stressed the importance of competent and
experienced personnel to coordinate this work in each department and agency.

Thelnformation Commissioner for Canada, discussing the culture of large bureaucraciessuch
asthe federal government, noted that several factors often work against openness, including
along history of confidentiality in decison-making, and thetendency of public servants to
show deference to superiors, not wanting to object to a refusal, even when the information
could have been released.*®

Presenters also reminded the Committee of the possible pressures on those responsible for
administering the Act, especialy if the information is to be disclosed at a politically
inopportune time. They advised that acentral government agency should be charged with the

" G. Radwanski, 2001.
12 Cited by B. Phillips, 2000.

13 J. Reid, 2001.
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responsibility of coordinating and championing the implementation of the Act across
government departments and agendes, providing education, encouragement and support.

Records Management. During the consultations, the Committee heard concerns about the
adequacy of the records management systems in government departments and agencies.
Presenters noted that good records management is essential, since even the most open access
legislation will be frustrated if the information cannot be found.

Review Mechanism. A further priority - required to give effect to the other elements - isan
approachableand efficient independent review mechanism. Rights, the Committee wastold,
are of little consequence without the means to enforce them.

The present Newfoundland and Labrador Freedom of Information Act allows appealsonly to
the Trial Division of the Newfoundland Supreme Court. Problems associated with using this
process- particularly the costs and the length of timerequired - were frequently raised during
the public consultations. Without an accessible alternative to the courts, any freedom of
information and protection of privacy legislation will be ineffectual and have no real force.

Education. Knowledgeabout rightsisan essential prerequisiteto enfranchisement. Presenters
to the Committee emphasi zed the need to inform the public aout their rights and how to use
them. They stressed, as well, the need for education programs aimed at government and
agency personnel. They underscored the need for a "cultural shift" towards more open,
accountableand responsive government, and argued that education and trainingrel ated to new
access and privacy legislation is anecessary catdyst for such reform.

According tothe 1987 Standing Committesonthe Federal Access to Information Act, the most
basic reason for providing education isthat "Most people remain unaware of the Act. Many
users, aswell asthose providing services under the Act, do not understand the purpose of the
legislation, the need for accessrightsto be bal anced with the respect for privacy and the needs
of third parties and the government.”

14 Canada, Standing Committee on the Review of the Access to Information Act and the Privacy
Act, 1987.
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Uniform Rights. The Committee's examination of other freedom of information legislation
hasindicated that Newfoundland and L abrador's current Act isout of dateand lacksprovisions
that are now common and accepted components of such legislation. At the very least, the
Committee believes, the rights of the citizens of this province should be equivalent to those
enjoyed by other Canadians.

2.2 Principles

Thecommon themesand prioritiesthat emerged from the consultations and research provided
afoundation for the Committee's principles and shaped its recommendations. In particular,
striking the appropriate "balance" between access and exceptions, between the right to know
and the right to privacy, became a central focus of the Committee's work.

The following represent the underlying principles upon which the Committee has based its
adviceto government. It should be noted that these are not the Committee's principles alone.
They are the principles articulated by the people of this province and other Canadians who
have considered the issues and shared their thoughts

1. The public has a right of access to information and protection of privacy.

2. Freedom of information and protection of privacy regimes should be integrated

within a single Act.

3. Privacy provisions of the Act should ensurethat individuals have theright to access

their own personal information and to have it protected from inappropriate use.

4. All agencies should be held to the same standard of accountability as government

departments and be subject to the Act.
5. The criteria for including agencies should be defined within the legislation.

6. Government and agencies should provide ready and open access to records under
their control, with limited, specific and clear exceptions to preserve privacy and

essential confidences.

7. There should be consistent and coordinated application of the legislation among

departments and agencies.

8. Anindependent review mechanism is required to review complaints, assist citizens

and serve as an efficient alternative to the courts.
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9. The request and the review processes should be simple and efficient to ensure

timely responses and resolution of complaints.

10. Up-to-date and consistent records managementis essential to ensure that records

are retained and can be retrieved when required.

11. Both the public and the public service should be well informed about the
principles and application of the Act.

12. Thelegislation should be monitored and reviewed to ensure that it is implemented

effectively, and remains relevant and true to its original spirit and intent.

10
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3. Findings and Recommendations

"... access rights are not absolute. They are subject to specific and
limited exemptions, balancing freedom of information against
individual privacy, commercial confidentiality, national security and
the frank communications needed for effective policy-making."

- Hon. John M. Reid, Information Commissioner of Canada®®

This chapter presents the Freedom of Information Review Committee's findings and
recommended changes to Newfoundland and Labrador's Freedom of Information Act.

Some of these recommendations deal with the issues specifically referenced in the
Committee's mandate from government. Many addressconcernsraised by participantsduring
the public consultation process. Others involve matters that arose from the Committee's
research, and review of other freedom of information legislation across Canada.

Severa of the Committee's recommendations will require significant changes in the way
government deals with information and how it treats the information request process. Others
will entail adjustments to provisions within the existing legislation.

Whatever the subject matter or implications, all of the recommendations which follow have
been proposed in light of the Committee's principles articulated in Chapter 2, and its
fundamental belief that an effective freedom of information process must enhance and
expedite public access to information, while ensuring that individua privacy and
confidentiality are protected.

" J. Reid, 1999.
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3.1 Purpose of the Act

The purpose of Newfoundland and Labrador's current Freedom of Information Act (1981) is

“... to provide aright of access by the public to information in records of
departmentsand to subject that right only to specific and limited exceptions
necessary for the operation of the departments and for the protection of
personal privacy” (Section 3).

Written submissions and public presentations to the Committee spoke of the need to expand
the purpose and scopeof the present Ad. In particular, presenters called for legislation that
provides broader access to information, streamlines the access process, clarifies issues of
inclusion and exdusion, and incorporates an independent review process.

Many submissionsal so advocated theintroduction of aregimeto protect personal information
held by the government. Several urged that freedom of information and protection of privacy
be integrated within asingle Act, asisthe case in most provinces.

Although Newfoundland and Labrador's Privacy Act (1990) provides Newfoundland and
L abrador residents civil protection against violations of their territorial and personal privacy,
it does not protect against disclosure of personal information held by the government. Today,
Newfoundland and Labrador is the only Canadian province that does not have a legislated
protection regime for personal information held by government.

Most jurisdictions incorporate both freedom of information and protection of privacy within
thesamelegidation. Ontario's Freedom of Access and Protection of Privacy Act, for example,
ams
"(a) to provide a right of access to information under the control of
institutions in accordance with the principles that,
(i) information should be available to the public,
(ii) necessary exemptions from the right of access should be limited
and specific, and
(iii) decisions on the disclosure of govemment information should
be reviewed independently of government; and

(b) to protect the privacy of individual swith respect to personal information
about themselves held by institutions and to provide individualswith aright
of access to that information.”

The Committee agrees that the concepts of freedom of information and protection of privacy
are inextricably linked, and that this close connection should be reflected in common
legislation.
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Based on the Committee's review of relevant legislation, its research and conaultations, it
recommends the following:

Recommendation:

1. That the current Act be repealed and new legislation enacted, which includes

a. a right of access to the information within the control of all departments and
agencies, with limited and specific exceptions to preserve privacy and essential
confidences;

b. protection of personal information, including its collection, use and disclosure
by departments and agencies;

c. a right of access by individuals to their own personal information held by
departments or agencies; and

d. anindependent review process for decisions made by departments and agencies
under the Act.

3.2 Application and Coverage

Application and coverage issues define the scope of the Act. These include the departments
and agencies that should be subject to the freedom of information and protection of privacy
legidation, the #ype of materials that may be accessed under the Act, and who iseligibleto use
the Act.

Departments and Agencies

Under the present Newfoundland and Labrador Freedom of Information Act, a person may
request access to information in the records of any government department or of any board,
commission or other body specificaly listed in a Schedule to the Act (Section 2()).® The
Scheduleis published by the Lieutenant-Governor in Council and agencies may be added as
the Lieutenant-Governor in Council orders (Freedom of Information Act Section 16(a)).

'® Throughout the current Act, the term department aso includes the institutions listed in the
Schedule. The Schedule is reproduced in Appendix 2 of this Report.
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Agencieswhich are not specifically named on thislist do not fall under the jurisdiction of the
current Act.

During the consultations, many presenters stressed the need for broader application of the Act
to include all public agencies. Some observed that the present Act does not list, in the
Schedule, institutions which are usually understood to be part of the public governance
system. Theprovince’ sAuditor General, for example, observed that under present legislation,
only 26 of the province's 144 Crown agencies and other agencies - just 18% - fall within the
purview of the Act.

Presenters sought greater clarity about why some ingtitutions are placed on the Schedule for
inclusion, while othersare not. Several asked for the formul ation of a procedure toensure that
agencies are not inappropriately removed from the Schedule, and suggested that changes
should only occur with the consent of the House of Assembly.

The Committee agreesthat agencies should be held to the same standard of accountability as
government departments, and therefore be under the Act'sjurisdiction. Thelegislation should
befounded on the assumption that all government departments and agencies are subject to the
Act unless specifically excepted for good cause.

A clear definition should be included in the Act which will automatically encompass any
newly-created body, without need for amending thelegislation. The Committee also believes
that a schedule of induded agencies would be useful for greater clarity; the authority for
removing an agency from the schedule should reside with the L egislature of the province.

Recommendation:

2. That agencies covered by the new freedom of information and protection of privacy
legislation be identified by a definition; a schedule of agencies should also be
included within the Act, to provide greater certainty.

3. That the approval of the House of Assembly be required to remove any agency from
the jurisdiction of the Act.

4. That, when the Legislature is not in session, the Lieutenant-Governor in Council
may authorize the removal of an agency from the Act, subject to ratification by the
House of Assembly at its next sitting.
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Specific Inclusions. The approach which the Committee has recommended is intended to
ensure that the new Act applies to all public institutions, unless specifically excepted.
However, the Committee wishes to address separately the status of three specific entities,
because of the atention they received during the public consultations.

At present, Newfoundland and Labrador’s Freedom of Information Act does not apply to
municipalities, school boards or regional health and community serviceboards.'” As Table 1
in Appendix 3indicates, freedom of information Acts, in most Canadian jurisdictions,include
these bodies.

The Committee heard differing opinions on these issues during the consultations. Some
participantsrepresenting municipalities stated that municipal governments should be exempt
fromthe Act, citing what they considered to be the adequacy of existing municipal legislation
and the need for private discussion of sensitive issues during meetings. Some spokespeople
were concerned that an increase in information requests would creste an unmanagegble
administrative burden and result in increased personnel and infrastructure costs, particularly
for smaller munidpalities.

While some municipal representatives argued that their councils' operations were open and
transparent, other presenters held different views They stated that municipal councils often
conduct their businessin privileged meetings and bring decisionsto public meetings only for
ratification.

The Newfoundland and Labrador School Boards Association was concerned that the
application of the Act to school boards would impose a considerable administrative burden
and generate significant legal costs.

Most presenters, however, believed that municipalities, school boards and al health and
community services boards should stand the same level of scrutiny as other levels of
government or public agencies, and be equally accountable to the citizens of the province.

The Committee has conduded that the need for greater openness, transparency and
accountability on the part of agenciesmandated to servethe public and to spend public monies
outweighs the arguments for exclusion. This view is supported by the mgority of the

7 Although the Act has always included institutional health boards, the newly-formed Health and
Community Services Boards have not been added to the Schedule.
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submissions and by the trend, across Canada, to extend coverage to school boards, health
boards and municipalities.

At the same time, some protection is necessary for the advice and deliberations of these
agencies, similar to that afforded advice from official s® These exceptions should be designed
to protect essential confidences, while allowing appropriate access to information.

Recommendation:

5. That municipalities, school boards, and all health and community services boards
be subject to the provisions of freedom of information and protection of privacy
legislation, with appropriate and specific exceptions.

Forms of Information

The Committee was mandated to review and make recommendations on all aspects of the
Freedom of Information Act, but the Termsof Reference a so specified anumber of areasfor
specific consideration, including "amendments necessary to deal properly with new forms of
information such as e-mail.”

The types of materias, or forms of information which may be disclosed under the existing
Newfoundland and Labrador Freedom of Information Act are defined as "information in any
form including information that iswritten, photographed, recorded or stored by other means
and on file or in the possession or under the control of a department” (Section 2.c).

Thetrend in other Canadian jurisdictions has been to articulate amore detailed definition of
information that includes new forms. Within the Ontario Freedom of Information and
Protection of Privacy Act, records include

"... any record of information however recorded, whether in printed form, on
film, by electronic means or otherwise, and includes,

(a) correspondence, a memorandum, a book, a plan, a map, a drawing, a
diagram, a pictorial or graphic work, a photograph, a film, a microfilm, a
sound recording, a videotape, a machine readable record, any other
documentary material, regardlessof physical form or characteristics, and any
copy thereof... ." (Section 2)

18 See Section 34 of this Report.
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The Committee finds that a more detailed definition of information would provide greater
certainty of coverage, easily encompass new media forms and simplify the Act's
administration. The Act should recognizethat arecord isstored information, regardliess of the
medium on which it isrecorded, and that new media and new technologies are to be included
under the Act.

Recommendation:

6. That the current definitions of information and record be broadened to include all
recorded information, regardless of form or the medium on which it is recorded,
with the aim of ensuring that new technologies are included as they enter into use.

Residency Requirements

To use the provinces current Freedom of Information Act, an applicant must be either a
resident of Newfoundland and L abrador, or anincorporated entity carrying on businessin the
province. Newfoundland and L abrador'sAct isthe only Canadian law of itskind that imposes
such restrictions. Most Canadian statutes grant every Canadian citizen the right to access
government records, and any individual or corporate body can request information.

Removing the Newfoundland and Labrador residency requirement would eliminate an
unreasonable barrier to accessing information. It would also bring Newfoundland and
Labrador’s Act in line with other jurisdictions in Canada.

Recommendation:

7. That the Newfoundland and Labrador residency requirement be removed, and that
access be provided to all Canadian citizens and Canadian corporations.

3.3 Protecting Privacy

Theprotection of individual privacy wasacentral issuefor many who spoketo the Committee
or provided submissions. The Committee wastold that the province'sfreedom of information
legislation should be revised in conjunction with the introduction of full and comprehensive
privacy legislation. Presenters asserted that people should have theright to access their own
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personal information - including health information - held by government and agencies, to
ensure that it is accurate and up-to-date, and to have it protected against unauthorized use.

The current Newfoundland and Labrador Freedom of Information Act deals with access to
information about identifiableindividual s (Section 10, Personal Infarmation). Thispart of the
Act prohibits disclosure, under the Act, of such information as a person's address, race,
religion, age or marital status. It also protedsthe personal opinionsor viewsof anindividual,
and correspondence that isimplicitly or explicitly private or confidential (10.1).

The Act lists certain instances where information about individuals may be made public
(Section 10.2). Theseinclude, for exampl e, information about agovernment employeerelating
to theindividual'sjob, or information relating to a benefit conferred. It allows government to
release information about a person's criminal record, if it isin the public interest to do so.

However, the current Act does not contain acomprehensive privacy regime which addresses
theway inwhich public bodiescollect, use and disclose personal information. Aswell, the Act
does not address the rights of individual s to haveaccess to their personal informaion and to
have it corrected, if necessary.

The privacy provisions of most freedom of information Acts contain provisions simila to
Canadian Standards Association's (CSA) International Model Code for the Protection of
Personal Information, which has come to be recognized as a national standard.*®

The Code's Principles address such issues as an organization's responsibility for the personal
information under its control, the purposes for which the information may be used, consent
requirements, access issues and means of ensuring accuracy of the information.

The Committee agrees that there is a need for a comprehensive regime for the protection of
personal information and individual privacy to beincorporated within the province'sfreedom
of information legislation. The benefits, flowing from privacy provisions integrated with
freedom of information legislation, will include enhanced protection of personal privacy, a
consistent approach to the collection, retention and disclosure of personal records, better
management of personal information, and greater openness to individuals seeking their own
personal information.

¥ New Brunswick's Statutory Codeof Practice attached to its Protection of Personal Information
Act (2001), for instance, closely resembles CSA International Model Code. Thefull code can befound
via theinternet at http://www.csa.ca/standards/privacy/code .
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Recommendation:

8. That the regime to protect personal information within the new Act be based on the
Canadian Standards Association's International Model Code for the Protection of
Personal Information.

Personal Health Information

The collection and control of personal heath information was the subject of severad
representations made to the Committee, and it was clear that thisisan important and sensitive
matter.

Although publicinstitutionswill be subject to the legislation proposed by the Committee, the
Act will not apply to hedth information collected by the private sector. A number of health
services are now being delivered by private health agencies. Several presentersadvocated a
consistent policy for both the public and private sectors, respecting the treatment of personal
health information.

The issues related to persona health information are often unique, and may give rise to
conflicting perspectives. One view, for instance, holds that anindividual'sright toprivacy is
paramount and must take precedence over any competing demand for information. Another
perspective would hold that the broader needs of society may sometimes outweigh that right
to privacy. For example, the present health system depends on access to patient records for
research, public health information and accountability.

The Committee believesthat an appropriae balance must be struck between an individual's
right to privacy and society's needs, and that this should be deat with in legisation
specifically designed for the purpose.

The Standards devel oped by the Newfoundland and L abrador Centrefor HealthI nformation,*
which are based on the CSA's Model Code, provide an appropriate starting point for
discussions on the development of health information legislation in this province.

20 The Standardsare included in the Newfoundland and Labrador Centre for Health Information's
submission, reproduced in Vdume 2 of this Report.
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Recommendation:

9. Thatgovernment enact separate health information legislation to apply to all health
organizations; and until that time, personal health information remain subject to
the jurisdiction of the proposed Freedom of Information and Protection of Privacy
Act.

Third-Party Information

The current Freedom of Information Act requiresthat athird party be notified of anintention
to disclose information if it includes trade secrets or financial, commercial, scientific or
technical information, the dsclosure of which would harm the interests of the third party
(Section 13). In these circumstances, the third party is given the opportunity to make
representations to the head of the department or agency to explain why the requested record
should not be disclosed. Thethird party isalso given notice of theright to appeal any decision
to disclose the information.

The Committeeis of the opinion that thescope of the current third-party intervention section
istoo narrow and should be extended to situations where the disclosure of information may
be an unreasonableinvasion of athird party's personal privacy. Thiswould be consistent with
the Committee'srecommendationsrel ated to the protection of privacy under the Act, and with
similar legislationin other Canadianjurisdictions.

Recommendation:
10. That third-party intervention be extended to situations where the disclosure of

information may be an unreasonable invasion of a third party's personal privacy.

3.4 Confidences and Exceptions

In addition to exceptions intended to protect privacy, catain exceptions are required to
preserve confidences necessary for government to conduct its business effectively andin the
best interests of dl the citizensit represents.

As one public submission to the Committee stated, "the rightsof access to information must
be balanced against the rights of personal privacy and the needs of agencies, organizationsto
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protect personal, political, economically and aulturally sensitive information. ... the best
approach to resolving these difficulties is a commitment, in the Act, to openness and
transparency in government, with specified exemptionsfor certain classes of information that
are recognized as valid and reasonabl e limits on access to information.”

Other than certain personal information (discussed in Section 3.3 of this Report), the current
Newfoundland and Labrador legislation describes two classes or categories of information
exempted from disclosure under the Act. They are defined as " non-discretionary exceptions'
(Section 9) and "discretionary exceptions” (Section 11).

The current Act describesinitslist of non-discretionary exceptions the types of information
and classes of documents which may not be disclosed. These include such information as
records obtained in confidence from the Government of Canada or another province, matters
discussed in Cabinet, including government policy, minutes of meetings and briefing
materials, and information designated as confidentid by another Act.

Discretionary exceptions from disclosure include such matters as information which could
"reasonably be expected' to harm federal-provincial negotiations, could hinder law
enforcement or investigations, affect the economic interests of the province, or indicate
proposed legislation.

While the Committee recognizes that exceptions are necessary, the application of any
exception must be considered in light of the fundamental principle of the public's right to
access information collected or generated at public expense.

In general, Newfoundland and Labrador's freedom of information and protection of privacy
legislation should provide greater clarity to guide departments and agencies in applying
exceptions. In other jurisdictions, lists of exempt information are more comprehensive and
specific than in the current Newfoundland and Labrador Freedom of Information Act.

A similar level of guidanceisrequired within the Newfoundland and L abrador legidation so
that both requesters and officials will have a clearer and better harmonized sense of what
material is accessible.

For example, more guidance is needed when dealing withissues related to law enforcement,
theeconomicinterestsof the provinceandcommercial information. The Act should clarify the
circumstances under which such information should be excepted from disclosure.
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In addition to the general need for clarity, the Committee has identified several areas that
require specific recommendations related to exoeptions:

Cabinet Confidences

Advice from Officials

Published Documerts

Confidentiality Requirements in Other Statutes
Public-Interest Override.

Cabinet Confidences

Cabinet confidenceexceptions protect documentsthat, if rel eased, would reveal the substance
of deliberationsof the Executive Council. Asspecifiedin Section9(1) of thecurrent Act, these
include such documentsas proposal sor recommendations prepared for submissionto Cabine,
Cabinet agendas and minutes, briefings to ministers on issues before the Cabinet, and
background analyses of problems or policy options submitted to Cabinet for their
consideration before decisions are made.

Most jurisdictions in Canada with freedom of information legislation allow exceptions for
Cabinet confidentiality. Thisis based on the concept that, at the Cabinet table, all ministers
must be free to exchange frank views with their colleagues, and to have those views and
exchanges protected. However, the current Newfoundland and Labrador Freedom of
Information Act is the most sweeping, allowing no access except "where disclosure of the
information is authorized by the Premier of the province" (Section 9(2)).

In other Canadian jurisdictionsthere are several circumstances where Cabinet confidertiality
ceases to apply. These circumstances include (a) the release of Cabinet documents after a
specified time has passed, (b) the release of background or factual information onceadecision
hasbeen implemented, or after aspecified number of years, if thedocument hasnot been made
public; and (c) a"publicinterest” override, where the release of protected material isin the
public interest, such as protecting public safety.?

Theissue of exceptionsfor Cabinet documentswas the subject of much discussion and advice
during the public consultations.

% See Table 2, Appendix 3.
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Some presenterswere concerned that information is unnecessarily exempted from disclosure,
simply because it has been attached to Cabinet submissions. Othersbelieved that reports are
sometimes deliberately framed to attract protection under the Cabinet Confidences section of
the Act, to keep secret information that would otherwise be disclosed.

The Committee heard during its consultations that there is no justification for restricting
factual information or background material that does not disclose the substance of Cabinet
deliberations. The Committee was al so told that an exception time limit should be established
inlegidlation for releasing documents protected by Cabinet confidence, asisthenormin other
Canadian jurisdictions (see Table 2, Appendix 3).

The Committee agrees that a distinction should be drawn between advice and factual
background material, and that the latter should be made available to the public once the
relevant decision has been implemented, or after a specified time. Provisions for Cabinet
confidences should be reviewed and made more explicit, to ensure that information is not
inappropriately kept from the public.

Although Cabinet confidencesareintegral to good and efficient governance, aconfidentiality
time limit is needed.

Such changes would bring Newfoundland and Labrador’s Act in line with those of other
jurisdictions, provide accessto awider range of records, discourage arbitrary non-disclosure,
and increase public confidence in government.

Recommendation:

11. That factual information, background material and documentation that does not
disclose the substance of Cabinet deliberations be made available to the public once
the relevant decision has been implemented, or five years from the date of
submission if no decision has been made public by that time.

12. That Cabinet Confidence exceptions be subject to a maximum fifteen-year time
limit.

Advice from Officials

Currently, thereisno provision in the Newfoundland and Labrador Freedom of Information
Act to protect from disclosure documents that reveal the advice to government or other
agencies provided by a public servant or a person employed by the agency.
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TheCommitteebelievesthat exceptionsare sometimesnecessary to ensurethat personsacting
inan official capacity (including those representing municipalities and school boards) are not
hindered from giving advice candidly. These exceptions would include records of
deliberations formulating that advice.

Such exceptions are needed to ensure effective governance, forreasonssimilar tothosewhich
justify Cabinet confidences. However, just as certain background information provided to
Cabinet should not be restricted, the same must be true under provisions protecting advice
from officials. This exception should apply to policy advice and minutes pertaining to
decision-making, but not to factual information used in the process. For example, statistical
surveys, public opinion polls and environmental impact statements should be subject to
disclosure provigons under the Act.

These exceptionsfrom disclosure would enhance the ability of officialsto perform their work
intheinterests of the citizens of the province, and would bring Newfoundland and L abrador's
legislation in line with legislation in other Canadian jurigdictions.

Recommendation:

13. That the Act provide protection against disclosure of certain kinds of information
which would reveal advice or recommendations of a public servant to government,
or of other persons employed by agencies under the jurisdiction of the Act.

14. That similar disclosure provisions and time limits be applied to these materials as
are recommended for Cabinet confidences.

15. That this exception not apply to factual information, including the results of
statistical surveys, public opinion polls and environmental impact statements.

Published Documents

The current Act states that applicants seeking information which has been published shauld
be referred to the appropriate publication. Section 8(1)(c) providesthat applicants requesting
information which is intended for publication will be informed of that fact, and of the
approximate date of publication.
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However, nothing in the current legislation indicates when, in the future, the requested
information must be published, if thisexception isinvoked. Thiscreates ade facto exception
from disclosure, providing an institution theability to refuse arequest if the informationisto
bepublished at any timeinthefuture. To prevent thisfrom happening, the Committeebelieves
that this exception should apply only if the information will be published within 90 days of
the date of the request.

The addition of aspecific limitation would ensure tha only published or soon to be published
documents would be subject to the exception and prevent the clause from being abused. It
would also help the administration of the Act since the head of a department would know
when the exception applies.

Recommendation:

16. Thatinformation due to be published be made available within 90 days of a request.

Confidentiality Requirements in Other Statutes

At present, the Newfoundland and L abrador Freedom of Information Act issubordinateto any
confidentiality provisions of other statutes. Section 9(1)(g), on non-discretionary exceptions,
statesthat apersonisnot permitted accesstoinformation inrecords"that are, subject to an Act
of the province, required to be kept confidential.”

Most other jurisdictions in Canada take the opposite approach. In these jurisdictions, access
legislation takes precedence over all other statutes, with such modifications as are necessary
topreservethe confidentiality of information protected by otherlegisation. Alberta's Freedom
of Information and Protection of Privacy Act, for instance, providesfor the specific listing of
sections of other acts which are toprevail over theinformation act.

Establishing a similar regime within the Newfoundland and Labrador legislation woud
providefor ease of administration and create certainty of interpretation. It would be necessary
to refer to just one Act (the Freedom of Information and Protection of Privacy Act) t0O
determineif aparticular item could be disclosed. New legislation with provisionsto override
the Act would also receive more scrutiny.

Recommendation:
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17. That the province's freedom of information and protection of privacy legislation
take precedence over all other Acts.

18. That the freedom of information and protection of privacy regulations contain a
specific schedule of provisions in other statutes which restrict disclosure under the
Act.

Public-Interest Override

Situations arise where it is in the public interest to disclose information which would
otherwisebe protected by an exception from disclosure under the Act. Issues of public health,
safety, and environmental protection, for instance, may arisewherethereisan overriding need
for the public to have certain information.

Under these circumstances it seems clear that the public's right to be informed should
outweigh Cabinet confidencesand other exceptions including anindividual'sright to privacy.

A public-interest override of disclosure exceptionsisacommon feature of access|egidlation.
However, there is no such override in the present Newfoundland and Labrador Freedom of
Information Act, except that under Section 9(2) the Premier may authorize disclosure of
exempted information for reasons that are not specified.

The Committee has concluded that specific provisions for a public-interest override of
exceptions should be an integral component of Newfoundland and Labrador’s freedom of
information and protection of privacy legidation.

Recommendation:

19. That the Newfoundland and Labrador freedom of information and protection of
privacy legislation provide for a public-interest override.

3.5 The Information Request and Privacy Complaint Process

Applications under the present Freedom of Information Act are initialy directed to the
Minister of the government department, or to the head of the agency, which maintains the
relevant documents. In most government departments, an individual is desgnated to respond
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to requests and complaints, and to report to the Minister aout the status and availability of
the requested information.

After an assessment has been completed within the department, access to the information is
either granted or denied, and the applicant is notified of the decisionin writing. If the request
isdenied, the applicant may appeal the decision by starting proceedingsinthe Trial Division
of the Supreme Court of Newfoundland.??

During the consultations, presenters focused ontwo principal areasrelated to supporting and
strengthening the current freedom of information process within government: the need for
consistent application of the legislation throughout government, and improved departmental
procedures for dealing with information requests and privacy issues.

Presenters noted that the current Freedom of Information Act does not provide for a central
authority to guide and educate departmentsand other agenciesabout the Act'sapplication. The
Committee was also told that there is insufficient direction in the Act for administering the
legislation at the departmental and agency level.

Consequently, within somedepartmentsand agencies, thereisalack of familiarity with proper
response procedures, and interpretation of the Act varies from agency to agency.

The Committee believes that the public must be confident that gppropriate and consistent
decisions are made across all departments and agencies, in keeping withtheintent of the Ad.

In other jurisdictions, these concems have been addressed by the designation of a lead
department or agency to oversee the administration of the Act and by defining specific
departmental responsibilities, including the designation of departmentd coordinators.

The Lead Department

The Committee has cond uded that adepartment or other entity within government should be
assigned responsibility for the overall administration and coordination of the Act. This lead
department should be mandated to support all other departments and agencies by providing
leadership in interpreting and applying the Act, and fostering common standards and
monitoring.

2 An aternative review processis addressed in Section 3.6.
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Specific responsibilities of the lead department should include

» developing policy and proceduresfor the effective administration of the Act;
» providing on-going education, related to the Act, to the public service;
» providing advice to departmental officials responsible for requests; and

e communicating with the Information and Privacy Commissioner.

Thelead departmentwill also need to wark closely with the Records Management Unit of the
Provincia Archivesof Newfoundland and L abrador to ensurethe devel opment of system-wide
records management policies, standards and procedures to support and complement the
reguirements of the freedom of information and protection of privacy process.

Recommendation:

20. That a lead department be mandated the responsibility to oversee and coordinate
the administration of the Act throughout all government departments and other
agencies under the Act's jurisdiction.

Departmental and Agency Responsibilities

TheCommitteebelievesthat the Minister of each government department and the head of each

agency under thejurisdiction of the Act, must have direct responsibility for itsadministration

of the Act.

Within each department and agency, anindividual with the appropriate education, trainingand

skills should be designated with responsibility for responding to requests and maintaining

departmental statistics related to them.

Recommendation:

21. That the Minister of each department, or head of each agency, be responsible for
applying the Act within the department or agency.

% The roles and responsibilities of the Informaion and Privacy Commissioner are describedin
Section 3.6 of this Report.
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22. That each department or agency designate an individual to
a. receive and process requests;
b. coordinate responses for approval by the minister or head;

c. ensure that the provisions of the Act are understood and implemented at the
departmental level;

d. maintain a registry of all requests; and

e. prepare annual statistical reports on requests received.

Request Administration

The following recommendations are intended to provide guidance and greater clarity for
several issues related to the conduct and administration of the request process at the
departmental or agency level.

Format of Requests. At present, arequest for information under the Freedom of Information
Act must be made in writing. The Act does not address situations where apersonis unable to
comply with this requirement.

The Committee believes that the proposed freedom of information and protection of privacy
legidation should permit an oral request if a person has a limited ability to make a written
request. This option is now availablein other Canadian jurisdictions.

Recommendation:

23. That a person who is unable to prepare a request in writing have the option to
submit an oral request.

Time Limits for Initial Response. The Committee's Tams of Reference specifically
mandated consideration of " appropriatetime periodsfor government departmentsand agencies
to respond to requests for information.”

The present Newfoundland and Labrador Freedom of Information Act (Section 7) requires
that, within 30 days of the receipt of arequest, theMinister or head respond in writing to grant
or deny the request, or to refer it toanother department or agency which has the information.
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The current legislation does not specificaly provide for extensions to the time limit for
responses.

While a 30-day initial response time is common throughout Canada, in most other
jurisdictions, this limit may be extended, for good reason, up to a maximum of another 30

days.

Grounds for an extension usually indude one or more dof the following reasons:

» thelarge number of records that have to be examined cannot be assessed within 30
days, without unreasonabl e interference with normal operations,

» theindividual or organization has made alarge number of requests at the sametime;

e consultations are necessay before a response can be made, and they cannot
reasonably be completed within 30 days,

* the request is not sufficiently detailed to enable the institution to identify the
requested record.

Most Acts require that the applicant be informed of any time extension, and told when a
response can be expected. Typically, the applicant also has the right to make acomplaint, to
an independent review officer, about the extension.

Recommendation:

24. That the legislation provide for a 30-day extension to the existing time limit for
responses, and that criteria for extensions be specified in the Act.

25. That, when extensions are granted, the applicant be notified and provided with the
reasons for the extension, the date it is expected the response will be issued, and
information about the applicant's right to appeal the extension.

Fees. Thefeescurrently charged under Newfoundland and Labrador Freedom of Information
Act are $5.00 for the application fee, a$15.00 per hour service fee (after theinitia two hours)
and $0.25 per page for photocopying.

During the consultations, some presenters told the Committee that fees should be kept to a
minimum - anominal application fee and a photocopying fee aimed at cost-recovery. Others
asked that all fees associated with a request be abolished, and argued that the fees collected
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add little to government revenues, while sometimes playing a significant role in deterring
requests.

Fees charged in other jurisdictions that the Committee examined tend to be similar to, or
higher than, Newfoundland and L abrador's. The applicationfeein Alberta, for instanceis$25,
though most are the same as in this province ($5.00). At $15.00 an hour, Newfoundland's
service fees are the lowest, with $30.00 an hour being the typical fee charged in other
provinces. The $0.25 per page fee charged in Newfoundland and Labrador is the amount
charged in most other provinces.

The Committeeisof the opinion that fees should be held to reasonabl e level swhich do not act
as a barrier to access. However, situations will arise where an applicant does not have the
ability to pay for arequest. In other jurisdictions, under such circumstances, the government
institution involved can waive the applicable fees.

Use of the access | egislation should not be restricted to those who have the ability to pay and
provisions should bemade to waive fees under appropriate circumstances.

Recommendation:

26. That the fee structure be maintained at reasonable levels and a waiver policy be
included in the legislation.

Disclosure Injurious to Health or Welfare. Situations sometimes arise where disclosure of
information may be reasonably expected to threaten the hedth or safety of the applicant or
other person, or interfere with public safety. The Committee believesthat, in such situations,
departments and agencies should beable to refuse access to the requested information. This
iscommon in other Canadian jurisdictions.

In order to refuseaccess to information about an applicant on these grounds, the department
or agency would need to seek the opinion of a physician, a chartered psychologist, a
psychiatrist or any other appropriate expert who would certify that disclosure could be
expected to result in immediate and serious harm to the applicant or another person.

Theaddition of aright to refuse access where disclosureisinjuriousto health or welfare of an
individual would provide added protection for individual health and safety.
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Recommendation:

27. That an institution be able to refuse access to information where disclosure of the
information could reasonably be expected to interfere with the health or safety of
the applicant or any other individual.

Providing Reasons for Refusal. Under current legislation the responding department or
agency is not required to provide the reason it has refused access. In all other Canadian
freedom of information legislation, a notice of refusal must cite the section of the Act being
relied upon to refuse the request, and provide information about the right to appea the
decision.

It is the Committee's opinion that reasons for refusal should be provided if access has been
denied. This would encourage better-reasoned decisions and would enable an applicant to
make an informed choice about appealing the decision. The releaseof the name and position
of the person who can answer questions about a refusal would also encourage informal
resolution of disputes, without resorting to aformal review or appeal.

Refusalsshould also inform gpplicants of theirright to appeal thedecision or haveit reviewed
by the Commissioner.

Recommendation:

28. That refusals specify
a. the Section(s) of the Act being relied upon to refuse the request;
b. the name of the person who can be contacted regarding the reply; and

c. information about the applicant's right to appeal the decision to the court or
have it reviewed by the Information and Privacy Commissioner.

Ability neither to Confirm nor Deny. Although the Committee recommendsthat reasons be
provided for the denial of all information requests, there are some circumstances where
providing the reasons for refusal, or even a statement that a requested record does not exist,
IS not an appropriate response to an goplicant's request.

Freedom of Information Review Committee 33



For example, a person may request information about police surveillance. Thisisclearly law
enforcement information that should not be disclosed. If, in fact, the surveillance is being
performed, it would be inappropriate to deny the existence of the information. On the other
hand, a response that access to the information was denied based upon alaw enforcement
exception might imply that surveillance has occurred.

The Committee believes that granting a department or institution the ability to respond to a
request by neither confirming nor denying the existence of theinformation shoul d be an option
within Newfoundland and Labrador’s freedom of information and protection of privacy
legislation, under special circumstances. These circumstances should only be considered
wherethe confirmation or denial of information could be expected to interferewith personal
privacy or law enforcement, or threaten the hedth or safety of an individual.

The addition of this provision provides government institutions the ability to respond to a
request in away that would preserve essential confidences and prevent harm. It would also
bring Newfoundland and Labrador s legislation in linewith that in other jurisdictions.

Recommendation:

29. That agencies under the jurisdiction of the Act be allowed to respond to a requester
by neither confirming nor denying the existence of information where the
confirmation or denial could be expected to interfere with personal privacy, law
enforcement or threaten the health or safety of an individual.

Records Management

Proper records and information management are essential prerequisites for an effective
freedom of information process. Without well-organized and readily accessible records, no
freedom of information process will be open or accessible.

The Committee was told during its consultations that records management systems are
inadequate within many departments and agencies, and this frequently hinders the
identification and retrieval of information related to requests. The nature of records has
changed drastically over the past decade, and i nformati on management practiceshave not kept
pace. Thisresultsin delays and additional research time, which addsto the applicant'scosts.

The Committee believes that records and information management must be improved and
standardized, as a priority, throughout all government departments and agencies. Records
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management staff in departments and agencies should be provided withthe necessary training
to meet the challenges of modern records management, and to take full advantage of the new
information management technologies available. This will require resources and a redlistic
strategy and time line for full implementation.

Recommendation:

30. That government ensure the implementation of standards and procedures for the
retention,organization, retrieval and disposal of paper, electronic and other records
across all departments and agencies.

31. That government provide for adequate education, training and monitoring of staff
responsible for implementing the standards across government, and for other
resources necessary to establish an effective and efficient records management
regime.

3.6 Review Mechanism

The Terms of Reference require the Committee to "review and make recommendations
regarding ... the need for a new review mechanism to examine decisions respecting the
disclosure of information” and "the composition and powers of any recommended review
mechanism.”

At present, the only option under the Freedom of Information Act, for a person who wishes
adecisionreviewed, isto launchan appeal tothe Trial Division of the Newfoundland Supreme
Court. Indeed, the concern most frequently voiced to the Committee during the public
consultations was the difficulty of using the appeal process under current legislation.

The Committee heard that the costs of a court appeal are high and very often prohibitive.
Others noted that, by the time the court hears and decides on an appeal, the information may
no longer be of use because of the time that has el apsed. In general, the Committee was told,
theexisting appeal process precludesany opportunity for the partiesto reach an understanding
or achieve amutually acceptable resolution.

Consistently, presenters called for the creation of a review mechanism, independent of
government, which provides an alternative to the courts, and an aternativeto the adversarial
approach.
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The Committee agrees that the high costs, the time involved in a court appeal and the
confrontational nature of the current process are significant limitations and deterrents. If the
Newfoundland and Labrador Freedom of Access and Protection of Privacy Act is to be
accessibleto al citizens, thelegislation must providefor areview processwhichisapractical
and more efficient alternative to litigation.

The Committee believes that the best alternative is an independent Commissioner with the
authority to assist dtizens by investigaing information refusals and privacy complaints?*

Recommendation:

32. That the position of an independent Information and Privacy Commissioner be
established under the Freedom of Information and Protection of Privacy Act.

Appointment of the Commissioner

Throughout the consultations, the Committee was told that to ensure credibility and
acceptance as an alternative to the courts, the Commissioner's appointment and tenure will
have to be independent and clearly non-partisan, as is the case in other jurisdictions. The
Committee agrees that the appointment of the Information and Privacy Commissioner must
be free of political influence, and that the Commissioner should not be in a position to be
swayed by any agency or interest group during his or her tenure.

To ensure independence, the Commissioner should be appointed by the House of Assembly
and answerable only to that body. To ensure security of tenure, the appoi ntment should be for
afixed period of seven yearswith an option for one additional term. In addition, the salary of
the Commissioner should be tied to an appropriate salary scale that isindependently set.

24 Within Canada, Newfoundland and Labrador is the only province without an independent
commissioner or ombudsman toassist peoplewith appeal s under freedom of information legislation
(see Table 3, Appendix 3). In 2001, the Newfoundland and L abrador | egislature passed the Citizens'
Representative Act (included in Appendix 2) which egablished theposition of Citizens Representative
to investigate grievances about the actions of any government departments or agencies. Government
may wish to consider whether the roles of the Commissioner and the Citizens Representative might
complement each other or be combined.
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Recommendation:

33. Thattheappointment of the Information and Privacy Commissioner be made by the
House of Assembly upon the recommendation of the Lieutenant-Governor in
Council.

34. That the Information and Privacy Commissioner's term of office be seven years,
with the possibility of renewal for one further term.

35. That the Information and Privacy Commissioner report to the House of Assembly.

36. That the Information and Privacy Commissioner's salary be tied to an external
salary scale.

Powers

Tofunction effectively, the Information and Privacy Commissioner must have certain special
powers and authority. The Commissioner must have the power to investigate requests for
review and complaintsunder the Act, and these powers should be specified in the legidation.
Toconduct an effectiveinvestigation, thelnformation and Privacy Commissioner must beable
to examine the information in question to determine if disclosure has been appropriately
denied, or if personal privacy is threatened. Without such power, the Commissioner will be
unable to make wdl-informed and considered decisions.

Thispower of review should operate notwithstanding any law or privilegethat may be claimed
for the information in question, such as Cabinet confidences. The Commissioner should be
ableto examineany requested record within areasonabl e period of time, so that thetimelimits
can be met.

Recommendation:
37. Thatthe Information and Privacy Commissioner have investigativepowers and the

right to examine, during an investigation, any record that is the subject of a review
request or complaint.
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The Review and Appeal Process

Under the review process proposed by the Committee, applicants whose requests for
information have been refused, or who have a complaint related to the privacy provisions of
the Act, would have the right to request that the Information and Privacy Commissioner
investigate the matter.?

An investigation of an information refusal would involve an examination of the original
information request, the information in question and the reasons for refusd. For a privacy
complaint, the Commissioner would review how the department or agency was deding with
the information in question.

During theinvestigation,the Commissioner should al so attempt to mediate between the parties
in order to reach a mutually acceptable resolution. If a resolution was reached, the process
would end with the withdrawal of the action by the applicant or complainart.

If mediation cannot resolve the issue, the Commissioner would prepare a written report and
recommendation concerning the review request and submit it to the applicant and to the
relevant department or agency. This report would either support the department or agency's
decision, or support the original application or complaint, and recommend that the department
or agency reverseits decision.

If the Commissioner's recommendation is not acted upon by the department or agency after
a specified time, the Commissioner should have the right in legislation (with the original
applicant's or complainant's permission) to appeal the decision to the Trial Division of the
Supreme Court.

Thecourt costsfor the appeal would be borneby the Information and Privacy Commissioner's
Office.

The Committee recognizes that not every review reques or complaint will have merit. The
information might not exist. It might be clearly exempt. The Committee therefore advocates
a statutory discretion to allow the Commissioner to determine which requests, upon
investigation, merit further review or the Commissioner's support in an appeal to the courts.

% Some applicants may preferto go to court without pursuing a mediated settlement through the
Information and Privacy Commissioner; the Committee believes that this option should be
preserved, though it would be at the applicant's expense.
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If the Commissioner does not support an appea to the Supreme Court, applicants or
complainants would have the right to do so on their own behalf and at their own expense.

Recommendation:

38. Thatthe Information and Privacy Commissioner have authority to mediate between

39.

40.

41.

the parties to seek a mutually acceptable resolution of the issue.

That, if mediation is unsuccessful, the Commissioner submit a report and
recommendation to the applicant and thedepartment concerning the review request
or complaint.

That, where the recommendation of the Commissioner supports the review request
or complaint and the department or agency does not comply, the Commissioner
should have a discretion to appeal the department or agency's decision to the
Supreme Court Trial Division with the Applicant's or Complainant's permission.

That the costs of appeals to court initiated by the Information and Privacy
Commissioner be borne by the Office of the Information and Privacy
Commissioner.

The following Table summarizes the process for information requests, reviews and appeals
recommended by the Committee. Privacy complaints would follow a similar process.

Freedom of Information Review Committee 39



Proposed Information Request, Review and Appeal Process

A. Information Request Application

1. Applicant submits request for information to Department or Agency

2. Department/Agency reviews request and decides on disclosure (time limit extension may
be applied)

3. Applicantis informed in writing that

a. the requested information is to be provided, or

b. the information request is refused and reasons are provided

&
=

refused, the Applicant may choose to

a. do nothing further,

b. have the refusal reviewed by the Com missioner, or

c. appeal the refusal directly to the Supreme Court, at own cost

B. Review by Commissioner

1. The Commissioner investigates, reviews information

2. The Commissioner may mediate between the Department/Agency and applicant to
resolve the issue informally

3. The Commissioner submits a written report and recommendation to Applicant and
Department/Agency head

a. to disclose information, or

b. that information should not be disclosed

If the Commissioner recommends disclosure, the Department or Agency may

a. produce the information, or

b. refuse to provide access

If the Commissioner recomm ends disclosure, and the Department or Agency refuses,
the Commissioner may

a. do nothing further or

b. initiate an appeal to the Supreme Court on the Applicant's behalf

If the Commissioner recommends no disclosure, the Applicant may

a. do nothing further, or

b. appeal the refusal to the Supreme Court at own cost

C. Appeal to Supreme Court

1. Supreme Court Trial Division hears appeal of information request refusal and makes
decision.
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Time Limits

Thelimitsrecommended for the review and appeal process are designed to alow enoughtime
to complete an adeguate investigation and ensure timeliness.

Initiating a Review Request. At present, an applicant has 30 daysto appeal, tothe Supreme
Court Trial Division, a decision to deny an access request. Under the new process
recommended by the Committee, an applicant would have the right to have the matter
reviewed first by the Information and Privacy Commissioner.

The Committee believes that the 30-day time limit is also appropriate for initiating areview
by the Information and Privacy Commissioner.

If the applicant wishes to initiate an appeal to the court after a written response has been
provided by the Information and Privacy Commissioner, the applicant should be allowed an
additional 30 days to do so, from the date of the Commissiona’s report.

Recommendation

42. That the time limit for initiating a review by the Information and Privacy
Commissioner be 30 days from the date of receiving the written response from the
department or agency.

43. That the time limit for initiating an appeal to the Supreme Court Trial Division be
30 days from the date of receiving the written response from the department or
agency, or 30 days from the date of receiving the written report of the Information
and Privacy Commissioner, if the applicant has applied first to the Commissioner.

Commissioner's Response. The time allowed to investigate a review request should be
bal anced with the applicant'sright to receiveatimely response. For thisreason, the Committee
believesthat it is gopropriate to require that the Commissioner respond in writing within 60
days of receiving the review request.

Recommendation:

44. Thatthe Information and Privacy Commissioner complete theinvestigation and file
a report within 60 days of receiving the review request.
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Response to the Information and Privacy Commissioner. A time limit should be
established within which the relevant department or other agency must respond once the
Commissioner has made a recommendation. Based on the practice in other Canadian
jurisdictions, a 15-day time limit is appropriate.

Recommendation:

45. That the time limit for a department or other agency to respond to the
recommendation of the Information and Privacy Commissioner be 15 days.

Other Roles and Responsibilities

Public Education. Public educationisan integral part of an effective freedom of information
and protection of privacy regime and review process. As one presenter noted to the
Committee, implementing anew or revised Act will require a public relations and education
program aimed at the general public as well as education and training for the public service.

The Committee agrees that the public should be informed about their rights of access to
information and privacy protection under the Act. Without knowledgeof their rights, citizens
will not be able to exercise them effectively.

In many jurisdictions, theinformation commissioner publishesbrochuresor establishespublic
web sites containing information on access, reviews and privacy, and is active in making
public presentations concerning the legislation.

Recommendation:

46. That the Information and Privacy Commissioner have the responsibility to provide
education to the public about the Act.

Liaison with Government and Agencies. Another important function of the Commissioner
should be continuing communication with government departments and other agencies
covered by the Act. Liaison should include discussions related to the Act's administration,
advising government on public representations that the Commissioner has received, and
reporting to the Legidature.®®

% The annual report to the legislature is described in Section 3.7 of this Report.
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Recommendation:

47. That there be continuing liaison between the Information and Privacy
Commissioner and government departments and other agencies concerning the
administration of the Act.

Complaints about Extensions and Fees. Many juri sdictions permit an applicant tocomplain
to the Information and Privacy Commissioner about extensions of time periodsand about fees
charged by government institutions, related to an information request or privacy issue. The
Committee believes that alowing the Information and Privacy Commissioner to review
extensions and the level of fees charged would help to rationalize the process and prevent
misuse.

Recommendation:

48. That the Information and Privacy Commissioner be given the authority to receive
and investigate complaints about time-limit extensions and the fees charged under
the Act by departments or other agencies.

3.7 Monitoring and Reporting

Monitoring and reporting are necessary to ensure that the spirit and intent of the Freedom of
Information and Protection of Privacy legidation is achieved and maintained.

Departmental Reporting

As noted in Section 3.5 of this Report, departments and agencies are not now obliged to
maintain arecord of the requestsreceived under the Freedom of Information Act, and thereis
no requirement for acentral registry of requests within government asawhole. Because there
IS no easy way to assess the number and fate of requests received under the current Freedom
of Information Act, or to document thelength of responsetimes, it is difficult to monitor the
Act so that appropriate adjustments can be made.

This difficulty was noted by several presenters during the consultations and a number of
remedies were proposed, including the establishment of a central agency within government
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(discussed in Section 3.5) and the requirement of record keeping and reporting by all
departments and agencies, detailing requests and responses under the Act.

The Committee believes that all provincial departments and other agencies under the Act's
jurisdiction should collect and maintain statigics related to access and privacy reguests.
Collecting these statistics and reporting the resultswoul d encourage moretimely compliance,
and help to identify and resolve systemic problems within departments or agencies.

Recommendation:

49. That all departments and other agencies under the Act be required to collect
statistics related to information and privacy requests and to prepare annual reports
on the administration of the Act. The reports should contain such statistical
information as the number and type of requests received, access granted, refusals,
fees and response times.

Information and Privacy Commissioner's Report

As the independent agent mandated to oversee the appraopriate application of the Act, the
Information and Privacy Commissioner should have the authority to assess and report on
compliance with the Act by the agenciesit covers.

Thereports compiled by each department and agency should be submitted to the Information
and Privacy Commissioner, who in turn should report annually to the House of Assembly on
both departmentd compliance and the review process.

Commenting on the situation in Ontario, that province's Assistant Information and Privacy
Commissioner stated:

"Having public bodies report to us, and usin turn report to the Legislature,
... provided an opportunity for the Legislature to have the benefit of an
eval uative assessment of the operation of the FOI system on an annual basis.
Wetry our best to add valuein thisway, and | think we've beenincreasingly
more effective over the course of the past few years."*

27 Correspondence with Freedom of Access Review Committee, June 2001.
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Recommendation:

50. That all departments and other agencies covered by the Act be required to submit
annual reports to the Information and Privacy Commissioner.

51. That the Information and Privacy Commissioner report annually to the House of
Assembly summarizing

a. the number and disposition of information requests and privacy complaints
received by departments and other agencies under the jurisdiction of the Act;

b. the commissioner’s recommendations and whether departments and agencies
have complied with them; and

¢. an assessment of the extent to which departments and agencies are complying
with the Act.

3.8 Review of the Act

Except for the removal of provisions relating to an ombudsman, the Newfoundland and
Labrador Freedom of Information Act has remained virtually unchanged since its enactment
in1981. Sincethat time, there have been many changesin technol ogy and society whichhave
not been addressed in the legidlation.

The Committee believes that a comprehensive review of the new Act should be undertaken
fiveyearsfollowing itsimplementation. Following thisinitial review, there should beregular
reviews to ensure that the legislation

» continues to reflect societal values;
» isableto accommodate technological changes,
* preservesitsorigina spirit and intent; and

¢ remains efficient in administration.
Recommendation:

52. That a review of the legislation be conducted five years following the
implementation of the new Act, and every five years thereafter.

Freedom of Information Review Committee 45



4. Conclusion

“The purpose of this Act is to extend the present laws of Canada to
provide a right of access to information in records under the control
of a government institution in accordance with the principles that
government information should be available to the public, that
necessary exceptions to the right of access should be limited and
specific and that decisions on the disclosure of government
information should be reviewed independently of government.”

- Canadian Access to Information Act, Section 2.(1)

Theobjective of the Freedom of I nformation Review Committee'swork hasbeento strengthen
the statutory rights of citizens to access information held by government departments and
agencies, and to ensure that privacy is protected.

The Committee has desaibed this as a "bdancing act" - attempting to strike, in its
recommendations afair and effective equilibrium between the right to know and theright to
privacy .

To accomplishits purpose, the Committee has advocated open government, whichiit believes
can be achieved by adopting the assumption of aright of access limited only by specific and
defined exceptions. Public representation also strongly endorsed enhanced access to
information, but recognized that accessmust be subject to certain exemptionsif government
decision-making is to be effective and efficient, and privacy isto be preserved.

Education - about the legislation, and about the concepts of access and privacy rights -isa
fundamental requirement of an open process and a government open to change.

The changes the Committee has proposed are significant, and the legidative drafting process
will require careful attention and adequate time. In addition to the specific changes
recommended in this Report, all aspects of the Act will need to be reviewed in light of the
Committee's principles and directions as new legislation is prepared.

46 Striking the Balance: Volume 1



Even after the new | egislation hasbeen proclaimed, some of therecommendations, particularly
those related to records management, municipalities and education, will take time to
implement fully. Thiswill require a phased approach.

The Committee advises the establishment at the outset of an implementation timetableand a
monitoring regime that will ensure the new legislation continues to belong to all the citizens
of this province.
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Glossary

Thesedefinitionsaredrafted for the solepurpose of hel ping the reader understand this Report.
They are not intended to be definitions incorporated into the new statute.

Agency: aperson, board, commission, association, corporation or othe body which is subject tothe
legislation.

Appeal: aproceeding undertaken to have a decision reconsidered.

Applicant: a person who makes a request for information held by a department or agency, or a
person who is affected by a department or agency’ srelease of thatinformation. Synonymous with
requester.

Application Fee: the amount required to be paid at the time a request is made.

Canadian Standards Association’s International Model Code: the model codefor the protection
of personal privacy devel oped by the Canadian Standards A ssociation, which has becomerecognized

as amodel standard. The reader may view this document on the internet at the following address:
http://www.csa.ca/standards/privacy/code.

Complainant: the person who makes a complaint.

Coverage: the departments and agencies to which the Act applies, and theinformation that may be
accessed by anapplicant.

De Facto: actual; existing in fact; having effect even though not formally or legally recognized.

Discretionary Exception: information which may be disclosed at the discretion of a head.

Department: adepartment of the government of Newfoundand and L abrador.

Exception: information that does not have to be disclosed under the Act. Exception can be used
synonymously with the word exemption.

Head: (i) inthe case of adepartment of the government of theprovince, the minister responsible for
the administration of the department; (ii) in the case of an agency, its head.
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Information: documents held by government departments or agencies which are the sulject matter
of arequest.

Information and Privacy Commissioner: the person appointed under the proposed legislation to
review complaints about information request decisions and privacy matters.

Investigative Model / Approach: an approach or model in which the information commissioner
investigatesacomplaint, and 1. recommendsthat certain action betakento correct adenial of access
or aviolation of aprivacy provision, or 2.confirms the decision of the department or agency.

Lead Department: the department charged with the administration of the Act. Its responsibilities
include:

@
(b)
(©
(d)

developing policy and proceduresfor the effective adminigtration of the Act;
providing to the public service on-going education related to the Act;
providing advice to departmental officialsresponsiblefor requests; and
communicating with the Information and Privacy Commissioner.

The lead department is not a central clearing house for receiving requests.

Personal Health Information: includes information

(@)
(b)
(c)
(d)
()

concerning thephysical or mertal health of anindividual;

concerning any health service provided to anindividual;

concerning the donation by an individual of any body part or any bodily substance;
collected in the course of providing health services to an individual;

collected incidentally to the provision of hedth servicestoan individual.

Personal Information: information about an identifiable individual, including

(@
(b)

(©
(d)
(€)
()

(9)

information relaing to race, national or ethnic origin, colour, religion, age or marital status;

information relating to the education or the medicd, criminal or employment history of the
individual or information relating to financial transactions in which the individual has been
involved;

an identifying number, symbol or other particular assigned to the individual;
address, fingerprints or blood type;
the personal opinions or views of the individual;

correspondence sent to adepartment by theindividual thatisimplicitly or explicitly of a private
or confidential nature, and replies to that correspondence that would reveal the content of the
original correspondence; or

the views or gpinions of anather person inrespect of the individual.
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Review Request: arequest by an applicant tothe Information and Privacy Commissioner for a
review of a department’s or agency’ s refusal to disclose information, or a breach of the privacy
provisions of the Act.

Third-Party Information: information about a group of persons, or an organization or a person,
other than theapplicant.
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2. Newfoundland and Labrador Legislation

Freedom of Information Act (1981) - www.gov.nf.ca/hoa/statutes/f25.htm
Privacy Act (1990) - www.gov.nf.ca/hoa/statutes/p22.htm
Citizens’ Representative Act (2001) - www.gov.nf.ca/hoa/statutes/c14-1.htm


http://www.gov.nf.ca/hoa/statutes/c14-1.htm
http://www.gov.nf.ca/hoa/statutes/p22.htm
http://www.gov.nf.ca/hoa/statutes/f25.htm
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Table 1: Coverage

Jurisdiction Prov. Gov’t Municipalities || School Health Colleges and || Self-

Departments Boards Care Universities | governing
Institutions professions

Newfoundland Yes No No Yes Yes No

Nova Scotia Yes Yes Yes Yes Yes No

Prince Edward Y es* No* No* No* No* No*

Island

New Yes No Yes Yes No No

Brunswick

Quebec Yes Yes Yes Yes Yes No

Ontario Yes Yes Yes No No No

Manitoba Yes Yes Yes Yes Yes No

Saskatchewan Yes Yes Yes Yes Yes No

Alberta Yes Yes Yes Yes Yes No

British Yes Yes Yes Yes Yes Yes

Columbia

*The Prince Edward Island Act was assented to on May 15, 2001 but has not yet been proclaimed.

When proclaimed, the Act will initially apply only to line departments.

Thistablewasadapted from: Alasdair Roberts, School of Policy Studies Queen's University, Assessing
the Health of Canada's Freedom of Information Laws, April 1998, page 69.
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Table 2: Cabinet Confidences

Law
Federal Newfoundland Nova S cotia Prince Edward Ontario
Island
Exceptions to
Protection:
Time limit yes, 20 years no yes, 10 years yes, 15 years yes, 20 years
Background and no no yes, after yes, after yes, after
analysis decision made decision made decision made
public, public, and
implemented or implemented or implemented
after five years after five years
Cabinet decision as no no yes yes no
appeal body
Cabinet consent for yes no, but premier no no yes
specific disclosure may disclose
Public interest no no yes, general yes, general yes grave harm
override public interest public interest to environment,
(significantand (significantand public health
clearly) clearly) and safety
Law
Manitoba Saskatchewan Alberta British Columbia
Exceptions to
Protection:
Time limit yes, 30 years yes, 25 years yes, 15 years yes, 15 years
Background and no yes, after dedsion yes, after dedsion
analysis made public, made public,
implemented or implemented or
after five years after five years
Cabinet decision as no yes yes
appeal body
Cabinet consent for yes yes no no
specific disclosure
Public interest no no yes, general public yes, general public

override

interest (dgnificant
and clealy)

interest (ggnificant
and clealy)

Adaptedfrom: “Appendix A, ” The Access to Information Actand Cabinet Confidences.: A Discussion
of New Approaches, RPG Information Services Inc. for the Information Commissioner of Canada,

Ottawa, 1996.
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Table 3: Review Mechanism

Jurisdiction Review Officer* Order Appeal to court Basis of court ap peal, if
Power** provided in law any
Newfoundland No N/A Yes. The trial division shall
Appeal to Trial Division determine the matter
(s.12) anew. S.12(2)
Nova Scotia Yes No Yes. Appeal to the No authority to reverse
Suprem e Court: s.32(3), discretionary
41(1) exemptions: s 42(6)
Prince Edward Yes Yes No Judicial Review
Island
New Yes No Y es. Appeal to Court of Facts and law (s.8)
Brunswick Queen’s Bench: s(7), (8),
(11)
Quebec Yes Yes yes appeal to court of Questions of law or
Quebec. S.147-154 jurisdiction; s149
Ontario Yes Yes No Judicial Review
Manitoba Yes No Yes: s.67 S.69: court shall
consider appeal under
S.67 or s.68 as a new
matter and may hear
evidence by affidavit.
Saskatchewan Yes No Yes:s. 57, FOIA. De Novo review,
although the court may
not reverse discretionary
exemptions: s58(6)
Alberta Yes Yes No Judicial Review
British Columbia Yes Yes No Judicial Review

*  Review Officer: refers to the person appointed under the Act to review decisions respecting
disclosure of information and protection of privacy.

** Order Power: provides review officers theauthority to resolve complaints and order disclosure of
documents. The other sydem is an investigative model, in which areview officer has the power to
investigate, mediate and recommend. Thelatter isan ombudsman-likerole, where the officer does not
have the power to order disclosure of documents.
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Table 4: Freedom of Information Laws in Canada

Jurisdiction | Title

Canada Privacy Act

Canada Access to Inform ation Act

Newfoundland Freedom of Inform ation Act

Nova Scotia Freedom of Information and P rotection of Privacy Act

Prince Edward Island Freedom of Inform ation and Protection of Privacy Act

New Brunswick Right to Information A ct

New Brunswick Protection of Personal Inform ation Act

Quebec An Act Respecting Access to Documents Held by Public Bodies and the Protection of

Personal Information

Ontario Freedom of Information and P rotection of Privacy Act

Ontario Municip al Freedom of Information and P rotection of Privacy Act
Manitoba The Freed om of Information and Protection of Privacy A ct
Saskatchewan Freedom of Information and Protection of Privacy Act

Saskatchewan Local Authority Freedom of Inform ation and Protection of Privacy Act
Alberta Freedom of Information and P rotection of Privacy Act

British Columbia Freedom of Information and P rotection of Privacy Act

Nunavut Access to Inform ation and Protection of Privacy Act

Northwest Territories Access to Inform ation and Protection of Privacy Act

Y ukon Access to Inform ation and Protection of Privacy Act

* Assented to on May 15, 2001 but not proclaimed.

Adapted from Alasdair Roberts, School of Policy Studies Queen's University, Assessing the Health
of Canada's Freedom of Information Laws, April 1998, p. 68.
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Table 5: Fees

Jurisdiction Application Fee Search Fee Copying F ee

Federal $5.00 $2.50/quarter hr. In $0.20 per page
excess of 5 hrs.

Newfoundland $5.00 $15.00/hr in excess of 2 $0.25 per page
hrs.

Nova Scotia $5.00 $10.00/half hr. in excess $0.20 per page
of 2 hrs.

New Brunswick $5.00 $0.10 per page

Quebec $0.25 per page

Ontario $5.00 $7.50/quarter hr. $0.20 per page

Manitoba $15.00/half hr. in excess $0.20 per page
of 2 hrs.

Saskatchewan $15.00/half hr. in excess $0.25 per page
of 2 hrs.

Alberta $25.00 $6.75/quarter hr. $0.25 per page

British Columbia

$7.50/quarter hr. in excess
of 3 hrs.

$0.25 per page

Thisisnot intended to be an all-inclusive table of fees charged in each jurisdiction. However, it does
present a good indication of the variance of fees charged across jurisdictions.
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4. Consultations
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Freedom of Information Review Committee
Public Consultations

Public Presentations to the Committee (in order of presentation)

Dave Barker, Grand Falls -Windsor

Newfoundland - Labrador Human Rights A ssociation
Brent Rockwood, St. John’s

Russell Wangersky, The Telegram

City of St. John's

Newfoundland & Labrador Centre for Health Information
Peter Gullage, CBC Radio

City of Mount Pearl

Institute for the Advancement of Public Policy
Newfoundland and Labrador Health Boards Association
St. John’s Junior Chamber of Commerce

Town of Happy Valley - Goose Bay

Humber Environmental Action Group

Main River Coalition

City of Corner Brook

Community Recycling and Waste Management

Jack Kennedy, Corner Brook

Written Submissions to the Committee (reproduced in Volume 2)

Innu Nation

Newfoundland & Labrador Centre for Health Information
Newfoundland and L abrador Health Boards Association
Newfoundland - Labrador Human Rights Association
Newfoundland and Labrador Federation of Municipalities
City of Mount Pearl

City of St. John’s

Office of the Auditor General

The Institute for the Advancement of Public Policy

The Telegram
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Other Consultations

Federal Accessto Information Review Task Force, Ottawa

Hon. John M. Reid, Information Commissioner of Canada, Ottawa

Staff, Privacy Commissioner of Canada, Ottawa

Darce Fardy, Nova Scotia Review Officer

Dr. Ann Cavoukian, Information and Privacy Commissioner, Ontario
Government Caucus representatives

Progressive Conservative Opposition Caucus representatives

Jack Harris, Leader of the New Democratic Party

Ambrose Peddle, Former Ombudsman for Newfoundland and L abrador

Town of Happy Valley-Goose Bay

Town of Grand Falls - Windsor

Newfoundland and Labrador School Boards Association

School District #2 - Northern Peninsula/Labrador South

Fonse Faour, Chair, Public Service Commission, Newfoundland and L abrador
Deputy Minister representatives

Government Records Management and Information Technology representatives
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Call for Submissions

REVIEW OF FREEDOM OF INFORMATION ACT
AND REGULATIONS

The Freedom of Information Review Committee is soliciting submissions from
interested groups and individual s wishing to make representation on any aspect of
the Freedom of Information Act and Regulations. Written submissions are
encouraged and will be accepted up to March 16, 2001. The Committee alsoplans
to schedule a number of public meetings across the province to provide an
opportunity for interested parties to make oral presentations.

The Review Committee was appointed by the provincial government to review and
make recommendations (by July, 2001) on all aspectsof the Freedom of Information
legislation, including but not limited to recommendations dealing with the

following:

. the need for anew review mechanism to examine decisionsrespecting the
disclosure of information;

. the composition and powers of any recommended review mechan sm;

. the appropriate exemptions from disclosure of the Act;

. amendmentsnecessary to deal properly with new formsof information such

ase-mail; and

. appropriate time periods for government departments and agendes to
respond to requests for information.

Those requiring further information or wishing to make a submission, oral or
written, should contact the Committee by:

caling.... (709)729-1622
faxing..... (709)729-0478
e-mailing..foirc@mail.gov.nf.ca
writing.....Freedom of Information Review Committee
2" floor, Beothuck Building
20 Croshie Place
St. John's, NF
A1B 3Y8
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Freedom of Information Review Committee

Province Of Newfoun(llan(l and La]nra(lor

Public Meetings

The Review Committee examining the Province' s Freedom of Information Act will hold a
series of public meetings across the province during the last two weeks of March, 2001.

These meetings are intended to provide an opportunity for interested individual s and groups
tomake oral presentations onany aspect of accesstoinformation | egislation and regulations.

The Committee wasappointed by Government to review the current Freedom of Information
Act and Regulations. The Committee’ sreport will be presented to the Minister of Justice by
July, 2001.

The dates and locations of the public meetings are as follows:

DATE COMMUNITY LOCATION
Tuesday, March 20, 2001 Grand Falls-Windsor Mt. Peyton Hotel
Thursday, March 22, 2001 St. John’s Fairmont Hotel
Monday, March 26, 2001 Happy Valley, Goose Bay Aurora Hotel
Thursday, March 29, 2001 Corner Brook Holiday Inn

Individuds and groups who wish to make an oral presentation are asked to contact the
Freedom of Information Committee Office at least 24 hours prior to the date of the public
meeting.

To reach the Freedom of Information Committee Office:
Telephone: 709-729-1622

Fax: 709-729-0478
E-mail: foirc@mail.gov.nf.ca
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SN2001 CHAPTER C-14.1

CITIZENS REPRESENTATIVE ACT
[To be Proclaimed]

Amended:

CHAPTER C-14.1

AN ACT RESPECTING THE APPOINTMENT OF A CITIZENS REPRESENTATIVE
FOR THE PROVINCE WHO SHALL HAVE THE POWERS TRADITIONALLY
CONFERRED ON AN OMBUDSMAN

(Assented to May 24, 2001)
Analysis
1. Short title
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4. Officer of House of Assembly

5. Term of office

6. Removal or suspension
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10. Citizens Representative's staff

11. Oath of office
12. Qath of staff
13. Secrecy

14. Delegation

15. Investigation
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48. Schedule
49. Commencement

Schedule

Be it enacted by the Lieutenant-Governor and House of Assembly in Legisative Session
convened, as follows:

Short title
1. This Act may be cited as the Citizens' Representative Act.
2001 cC-14.1s1

Back to Top
Definitions
2. InthisAct
(a) "agency of the government” means a person, board, commission, association, or other body,
included in the Schedule;
(b) "Citizens Representative" means the person appointed under this Act to perform the duties
and exercise the powers traditionally conferred on an ombudsman;
(c) "Commission of Interna Economy" means the commission established under the Internal
Economy Commission Act; and
(d) "department” means a department created under the Executive Council Act, or a branch of the
executive government of the province.
2001 cC-14.1s2
Back to Top

Appointment of the Citizens Representative

3. (1) Thereis established the office of the Citizens' Representative to be filled by the Lieutenant-Governor in
Council on aresolution of the House of Assembly.

(2) Where
() the Citizens' Representative is unable to perform his or her duties of office;
(b) the office of the Citizens Representative is vacant; or
(c) the Citizens Representative is suspended under section 6,

the Lieutenant-Governor in Council shall appoint a person to act as the Citizens' Representative in atemporary
capacity.

2001 cC-14.1s3
Back to Top

Officer of House of Assembly

4. (1) The Citizens Representative is an officer of the House of Assembly and is not eligible to be nominated for
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election as, elected as, or sit as, amember of the House of Assembly.
(2) The Citizens Representative shall not hold another public office or carry on atrade, business or profession.

2001 cC-141 4
Back to Top

Term of office

5. (1) Unless he or she sooner resigns, dies or is removed from office, the Citizens Representative shall hold
office for 6 years from the date of his or her appointment, and he or she may be re-appointed for a second term
of 6 years, but shall not hold office for more than 2 terms.

(2) The Citizens Representative may resign his or her office in writing addressed to the Speaker of the House of
Assembly, or, where there is no Speaker or the Speaker is absent, to the Clerk of the House of Assembly.

2001 cC-14.1s5
Back to Top

Removal or suspension

6. The Lieutenant-Governor in Council, on aresolution of the House of Assembly carried by a maority vote of
the members of the House of Assembly actually voting, may, for cause, remove the Citizens Representative
from office or suspend him or her.

2001 cC-14.1 6
Back to Top

Suspension when House of Assembly not sitting

7. (1) Where the House of Assembly is not in session, the Lieutenant-Governor in Council on the
recommendation of the Internal Economy Commission may suspend the Citizens Representative for incapacity,
neglect of duty or misconduct, but the suspension shall not continue in force beyond the end of the next ensuing
session of the House of Assembly.

(2) Where the Citizens Representative is suspended under subsection (1), the Lieutenant-Governor in Council,
on the recommendation of the Internal Economy Commission shall appoint an acting Citizens' Representative to
hold office until the suspension has been dealt with in the House of Assembly.

2001 cC-14.1 s7
Back to Top

Salary and pension

8. (1) The Citizens Representative shall be paid a salary fixed by the Lieutenant-Governor in Council after
consultation with the Commission of Internal Economy.

(2) The sdlary of the Citizens' Representative shall not be reduced except on aresolution of the House of
Assembly carried by amajority vote of the members of the House of Assembly actually voting.

(3) The Citizens Representative is subject to the Public Service Pensions Act, 1991 where he or she was subject
to that Act prior to his or her appointment as Citizens Representative.

2001 cC-14.1 s8
Back to Top

Expenses
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9. The Citizens Representative shall be paid the travelling and other expenses incurred by him or her in the
performance of his or her duties that may be approved by the Commission of Internal Economy.

2001 cC-14.1 9
Back to Top
Citizens Representative's staff

10. (1) The Citizens Representative may, subject to the approval of the Commission of Internal Economy and in
the manner provided by law, appoint those assistants and employees that he or she considers necessary to enable
him or her to carry out hisor her functions under this Act.

(2) Persons employed under subsection (1) are members of the public service of the province.

2001 cC-14.1 510
Back to Top
Oath of office

11. Before beginning to perform his or her duties, the Citizens Representative shall swear an oath, or affirm,
before the Speaker of the House of Assembly or the Clerk of the House of Assembly that he or she shall
faithfully and impartially perform the duties of hisor her office and that he or she shall not, except as provided
by this Act, divulge information received by him or her under this Act.

2001 cC-14.1s11
Back to Top

Oath of staff

12. Every person employed under the Citizens Representative shall, before he or she begins to perform his or
her duties, swear an oath, or affirm, before the Citizens' Representative that he or she shall not, except as
provided by this Act, divulge information received by him or her under this Act.

2001 cC-14.1s12
Back to Top

Secrecy

13. (1) The Citizens Representative and every person employed under him or her shall maintain secrecy in
respect of all matters that come to their knowledge in the exercise of their duties or functions under this Act.

(2) Notwithstanding subsection (1) or an oath taken or affirmation made under this Act, the Citizens
Representative may disclose in areport made by him or her under this Act those matters which he or she
considers necessary to disclose in order to establish grounds for his or her conclusions and recommendations.

2001 cC-14.1 513
Back to Top

Delegation

14. (1) The Citizens Representative may in writing delegate to another person his or her powers under this Act
except the power to make areport under this Act.

(2) A person purporting to exercise the power of the Citizens Representative by virtue of the delegation under
subsection (1) shall produce evidence of his or her authority to exercise that power when required to do so.

2001 cC-14.1 514
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Back to Top
Investigation

15. The Citizens Representative may, on awritten complaint or on hisor her own initiative, investigate a
decision or recommendation made, including a recommendation made to a minister, or an act done or omitted,
relating to a matter of administration in or by a department or agency of the government, or by an officer,
employee or member of the department or agency, where a person is or may be aggrieved.

2001 cC-14.1 s15
Back to Top

Reference by Lieutenant-Governor in Council

16. The Lieutenant-Governor in Council may refer to the Citizens Representative, for investigation and report
by him or her, a matter relating to administration in or by a department or agency of the government, or by an
officer, employee or member of it, and the Citizens' Representative shall,

(@) subject to a special direction of the Lieutenant-Governor in Council, investigate the matter
referred to him or her so far asit iswithin his or her jurisdiction; and

(b) make areport to the Lieutenant-Governor in Council that he or she considers appropriate.

2001 cC-14.1s16
Back to Top

Refer ence by House of Assembly

17. The House of Assembly may refer to the Citizens Representative, for investigation and report by him or her,
any petition that is presented to it for consideration or any matter to which the petition relates, and, in that case,
the Citizens Representative shall,

(@) subject to special directions of the House of Assembly, investigate the matters referred to him
or her asfar asit iswithin hisor her jurisdiction; and

(b) make areport to the House of Assembly that he or she considers appropriate,
but nothing in section 24, 25 or 39 applies in respect of an investigation or report made under this section.

2001 cC-14.1 517
Back to Top

Exercise of powers

18. The Citizens Representative may exercise and perform the powers, duties and functions conferred or
imposed on him or her under this Act notwithstanding a provision of another Act to the effect that a proceeding,
decision, recommendation, act or omission that he or sheisinvestigating is

(@) final;
(b) not subject to appeal; or
(c) not subject to be challenged, reviewed, quashed or called into question.

2001 cC-14.1 18
Back to Top
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Restriction on jurisdiction

19. Nothing in this Act authorizes the Citizens Representative to investigate

(a) adecision, recommendation, act, order or omission of the House of Assembly, the
Lieutenant-Governor, a committee of the House of Assembly, the Lieutenant-Governor in
Council, the Executive Council, or acommittee of the Executive Council;

(b) an order, decision or omission of acourt, ajudge of a court, a master of a court, or ajustice of
the peace made or given in an action or proceeding in the court, or before the judge, master or
justice of the peace;

(c) an award, decision, recommendation or omission of an arbitrator or board of arbitratorsin an
arbitration to which the Arbitration Act applies,

(d) amatter in respect of which thereisunder an Act aright of appeal or objection or aright to

apply for areview on the merits of the case to a court or tribunal constituted by or under an Act,
until after the right of appeal, objection or application has been exercised or until after the time
limit for the exercise of that right has expired;

(e) arefusal to provide access to information under the Freedom of Information Act; or
(f) an action, decision or proceeding taken under the Child, Youth and Family Services Act.

2001 cC-14.1 519
Back to Top

Restriction on investigation by minister

20. (1) Where the Minister of Justice certifiesin writing to the Citizens Representative that the investigation of a
matter would be contrary to the public interest under the circumstances, the Citizens' Representative shall not
investigate the matter, or, where the Citizens Representative has commenced an investigation of the matter, he
or she shall discontinue the investigation.

(2) Where a certificate is given under subsection (1), the Citizens' Representative shall include that fact and a
brief description of the circumstances of the matter in his or her next annual report to the House of Assembly.

2001 cC-14.1 s20
Back to Top

Questionsrelating to jurisdiction

21. Where a question arises as to the jurisdiction of the Citizens Representative to conduct an investigation or
class of investigations under this Act, he or she may apply to the Trial Division for a declaratory order
determining the question.

2001 cC-14.1 s21
Back to Top

Complaintsin writing
22. Every complaint to the Citizens Representative shall be made in writing.

2001 cC-14.1 s22
Back to Top

Privacy of communication to Citizens Representative
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23. Notwithstanding another Act, where aletter written by a person in custody on a charge or after conviction
for an offence, or by an inmate or patient in a hospital, mental hospital or home, or an institution operated by or
under the direction of the government, or by a person in custody of another person for another reason, is
addressed to the Citizens Representative, it shall be forwarded immediately, unopened, to the Citizens
Representative by the person in charge of the place or institution where the writer of the letter is detained or in
which he or sheisan inmate or patient, or by the person having custody of the writer.

2001 cC-14.1 s23
Back to Top

Refusal to investigate

24. (1) The Citizens Representative, in hisor her discretion, may refuse to investigate or may ceaseto
investigate a complaint where

(@) it relates to a decision, recommendation, act or omission of which the complainant has had
knowledge for more than one year before the complaint is received by the Citizens
Representative;

(b) in his or her opinion it is frivolous or vexatious or not made in good faith or concerns atrivial
matter;

(c) the complainant does not have a sufficient personal interest in the subject matter of the
complaint;

(d) in hisor her opinion it should not be investigated or the investigation should not be continued
because the public interest outweighs the interest of the person aggrieved;

(e) in his or her opinion the circumstances of the case do not require investigation; or

(f) the law, or existing administrative procedure provides an adequate remedy in the
circumstances for the person aggrieved and, where the person aggrieved has not availed himself
or herself of the remedy, there is no reasonable justification for hisor her failure to do so.

(2) Where, in the course of or after an investigation of a decision, act or omission, done or omitted by a
department or agency of the government, or an officer or employee of it in the exercise of adiscretion vested in
that department, agency, officer, or employee, the Citizens Representative is satisfied that the decision, act or
omission is not clearly wrong or unreasonable, the Citizens' Representative shall make no further investigation
of the matter and shall report to the complainant that he or she is so satisfied.

2001 cC-14.1 s24
Back to Top

Report of refusal to investigate

25. Where the Citizens Representative decides not to investigate or to cease investigating a complaint, he or she
shall inform the complainant, and other interested persons, of his or her decision and shall provide to them
reasons for his or her decision.

2001 cC-14.1 s25
Back to Top

Notice of investigation

26. Before investigating a complaint, the Citizens Representative shall inform the deputy minister, or the
administrative head of the department or agency of the government affected, of his or her intention to make the
investigation.
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2001 cC-14.1 s26

Back to Top
Privateinvestigation
27. Every investigation by the Citizens Representative under this Act shall be conducted in private.
2001 cC-14.1 s27
Back to Top
Hearings

28. The Citizens Representative may hold hearings and hear or obtain information from a person and make an
inquiry that he or she considers appropriate.

2001 cC-14.1 s28
Back to Top

Right to be heard

29. The Citizens Representative is not required to hold a hearing and a person is not entitled, as of right, to be
heard by the Citizens Representative, but, where it appears to the Citizens Representative that there is sufficient
grounds for his or her making a report or recommendation in respect of a matter that may adversely affect a
department, agency of the government, or person, he or she shall give to the department, agency, or person, an
opportunity to make representations in respect of the matter, and the department, agency, or person may make
representations in respect of the matter by counsel.

2001 cC-14.1 s29
Back to Top
Consultation with minister

30. (1) The Citizens Representative may, during or after an investigation, consult a minister who is concerned in
the matter of the investigation.

(2) Where, during or after an investigation, the Citizens Representative is of the opinion that there is evidence of
a breach of duty or misconduct by a department or agency of the government or an officer or employee of it, he
or she shall inform the deputy minister or administrative head of the department or agency of the government of
his or her opinion.

2001 cC-14.1 s30
Back to Top

Evidence

31. (1) The Citizens Representative may require a person who, in his or her opinion, is able to give information
relating to a matter being investigated by him or her

(@) to furnish the information to him or her; and

(b) to produce a document, paper or thing that in his or her opinion relates to the matter being
investigated and that may be in the possession or under the control of the person,

whether or not the person is an officer, employee or member of the department or agency of the government and
whether or not the document, paper or thing isin the custody or under the control of a department or agency of
the government.
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(2) The Citizens Representative may summon before him or her and examine on oath or affirmation

(a) aperson who is an officer or employee or member of a department or agency of the
government and who in the opinion of the Citizens Representative is able to give information
relating to a matter being investigated by him or her;

(b) acomplainant; and

(c) another person who in the opinion of the Citizens Representative is able to give information
relating to a matter being investigated by him or her.

2001 cC-14.1 s31
Back to Top

Restrictions on disclosure

32. Where the Minister of Justice certifies that the giving of any information or the answering of any questions
or the production of any document, paper or thing might involve the disclosure of

() the deliberations of the Executive Council or acommittee of the Executive Council;

(b) proceedings of the Executive Council, or committee of the Executive Council, relating to
matters of a secret or confidential nature and would be injurious to the public interest; or

(c) interfere with or impede the investigation or detection of an offence,

the Citizens Representative shall not require the information or answer to be given or the document, paper or
thing to be produced, but shall report the giving of the certificate to the House of Assembly.

2001 cC-14.1 s32
Back to Top

Application of certain rules

33. (1) A rule of law that authorizes or requires the withholding of a document, paper or thing, or the refusal to
answer a question, on the ground that the disclosure or answering would be injurious to the public interest does
not apply in respect of an investigation by or proceedings before the Citizens' Representative.

(2) A provision of an Act requiring a person to maintain secrecy in relation to, or not to disclose information
relating to, a matter shall not apply in respect of an investigation by the Citizens' Representative, and a person
required by the Citizens Representative to furnish information or to produce a document, paper or thing or
summoned by the Citizens' Representative to give evidence, shall not refuse to furnish the information, produce
the document, paper or thing, or to answer questions on the ground of that provision.

2001 cC-14.1 s33
Back to Top

Admissibility of evidence

34. Except on the trial of a person for perjury, a statement made, or answer or evidence given by that or another
person in the course of an investigation by or a proceeding before the Citizens Representative is not admissible
in evidence against a person in acourt or at an inquiry or in another proceeding, and no evidence respecting a
proceeding before the Citizens Representative shall be given against a person.

2001 cC-14.1 s34
Back to Top

Defence for certain offences
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35. A person is not guilty of an offence under another Act by reason of his or her compliance with arequest or
requirement of the Citizens Representative to furnish information or produce a document, paper or thing, or by
reason of answering a question in an investigation of the Citizens' Representative.

2001 cC-14.1s35
Back to Top

Right of entry

36. (1) For the purpose of this Act, the Citizens Representative may enter the premises occupied by a
department or agency of the government and carry out an investigation within his or her jurisdiction.

(2) Upon entering a premises under subsection (1), the Citizens Representative shall notify the deputy minister
or administrative head of the department or agency of the government that occupies the premises.

2001 cC-14.1 s36
Back to Top

Report on investigation
37. (1) Where, after making an investigation under this Act, the Citizens Representative is of the opinion

(a) that a decision, recommendation, act or omission that is the subject matter of the investigation
appears to be

(i) contrary to law,

(i) unreasonable,

(iii) unjust,

(iv) oppressive,

(v) improperly discriminatory,

(vi) in accordance with a practice or procedure that is or may be unreasonable, unjust,
oppressive, or improperly discriminatory,

(vii) based wholly or partly on a mistake of law or fact, or
(viii) wrong;

(b) that in making a decision or recommendation, or in doing or omitting an act, a power or right
has been exercised

(i) for an improper purpose,
(i) onirrelevant grounds, or
(iii) on the taking into account of irrelevant considerations; or

(c) that reasons should have been given for a decision, recommendation, act or omission that was
the subject matter of the investigation,

the Citizens Representative shall report hisor her opinion and his or her reasons and may make those
recommendations that he or she considers appropriate to the appropriate minister and to the department or
agency of the government concerned.
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(2) In making areport under subsection (1), the Citizens Representative may recommend

(a) that a matter should be referred to the appropriate authority for further consideration;
(b) that an omission should be rectified;
(c) that a decision should be cancelled or varied;

(d) that a practice on which a decision, recommendation, act or omission was based should be
altered or reviewed,

(e) that alaw on which a decision, recommendation, act or omission was based should be
reconsidered;

(f) that reasons should be given for a decision, recommendation, act or omission; or
(g) that other steps should be taken.

2001 cC-14.1 s37
Back to Top

Notice of proposed steps

38. (1) Where the Citizens Representative makes a recommendation under section 37, he or she may request the
department or agency of the government to notify him or her within a specified time of the action it has taken or
proposes to take to give effect to his or her recommendations.

(2) Where within a reasonable time after a request respecting recommendations is made under this section, no
action is taken which seemsto the Citizens Representative to be adequate and appropriate, the Citizens
Representative, in hisor her discretion, after considering the comments made by or on behalf of the department
or agency of the government affected, may report the matter, including a copy of the report containing the
recommendations, to the Lieutenant-Governor in Council and may mention the report in the Citizens
Representative's next annual report to the House of Assembly.

(3) A report made under subsection (2) shall include comments made by or on behalf of the department or
agency of the government upon the opinion or recommendation of the Citizens Representative.

2001 cC-14.1s38
Back to Top
Report to complainant

39. Where the Citizens Representative makes an investigation on the basis of a complaint received by him or
her, he or she shall report to the complainant, in the manner and at the time that he or she considers appropriate,
the result of the investigation.

2001 cC-14.1 539
Back to Top
Review of Citizens Representative'sdecision

40. A proceeding of the Citizens Representative is not void for want of form and, except on the ground of lack
of jurisdiction, a proceeding or decision of the Citizens Representative shall not be challenged, reviewed,
guashed or called into question in a court.

2001 cC-14.1 s40
Back to Top
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Proceedings against Citizens Representative prohibited

41. An action does not lie against the Citizens Representative or against a person employed under him or her for
anything he or she may do or report or say in the course of the exercise or performance, or intended exercise or
performance, of hisor her functions and duties under this Act, unlessit is shown he or she acted in bad faith.

2001 cC-14.1 41
Back to Top

Citizens Representative not to be called aswitness

42. The Citizens Representative and a person employed under him or her shall not be called to give evidence in
acourt or in aproceeding of ajudicia or quasi-judicial nature in respect of anything coming to his or her
knowledge in the exercise or performance of hisor her functions and duties under this Act.

2001 cC-14.1 42
Back to Top

Annual report to House of Assembly

43. The Citizens Representative shall report annually to the House of Assembly through the Speaker on the
exercise and performance of hisor her functions and duties under this Act.

2001 cC-14.1 43
Back to Top

Publication of reports

44. Whereit isin the public interest, or in the interest of a person, department or agency of the government, the
Citizens Representative may publish reports relating generally to the exercise and performance of his or her

functions and duties under this Act or to a particular case investigated by him or her, whether or not the matters
to be dealt with in the report have been the subject of the report made to the House of Assembly under this Act.

2001 cC-14.1 44
Back to Top

Rules

45. (1) The Commission of Internal Economy may make rules for the guidance of the Citizens Representativein
the exercise and performance of his or her functions and duties under this Act.

(2) Except where rules respecting it are made under subsection (1), the Citizens Representative may determine
his or her procedure.

2001 cC-14.1 45
Back to Top

Offence and penalty
46. A person who

(a) without lawful justification or excuse wilfully obstructs, hinders, or resists the Citizens
Representative or another person in the exercise or performance of hisor her functions and duties
under this Act;

(b) without lawful justification or excuse refuses or wilfully fails to comply with a lawful
requirement of the Citizens Representative or another person under this Act; or
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(c) wilfully makes a false statement to or misleads or attempts to mislead the Citizens
Representative or another person in the exercise or performance of his or her functions and duties
under this Act,

is guilty of an offence and liable, on summary conviction, to afine of not more than $500 or to imprisonment for
aterm not exceeding 3 months, or to both.

2001 cC-14.1 s46
Back to Top

Additional remedies

47. The provisions of this Act are in addition to the provisions of another Act or rule of law under which a
remedy or right of appeal or objection is provided for a person, or a procedure is provided for the inquiry into or
investigation of a matter, and nothing in this Act limits or affects that remedy or right of appeal or objection or
procedure.

2001 cC-14.1 A7
Back to Top

Schedule

48. (1) The Lieutenant-Governor in Council may, by order, add or remove a person, board, commission,
association or other body to or from the Schedule.

(2) An order made under subsection (1) is subordinate legislation for the purpose of the Statutes and Subordinate
Legidlation Act.

(3) Notwithstanding subsection (1), a person, board, commission, association or other body shall not be removed
from the Schedul e unless the removal is recommended by the Commission of Internal Economy.

2001 cC-14.1 <48
Back to Top

Commencement
49. ThisAct comesinto force on a day to be proclaimed by the Lieutenant-Governor in Council.

2001 cC-14.1 s49

Back to Top
Schedule

The Agricultural Products Marketing Board
The Board of Commissioners of Public Utilities
Business Investment Corporation
The C.A. Pippy Park Commission
The Cancer Treatment and Research Foundation
The College of the North Atlantic
Criminal Code Menta Disorder Review Board (section 672.38 Criminal Code)
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The Dairy Farmers of Newfoundland and L abrador

Day Care and Homemaking Services Licensing Board

Edge Corporation Evaluation Board

The Egg Producers of Newfoundland and L abrador

Enterprise Newfoundland and Labrador Corporation

A health care corporation incorporated under the Hospitals Act
A health and community services board incorporated under the Hospitals Act
Insurance Adjusters, Agents and Brokers Appeal Board

The Labour Relations Board

An adjudicator appointed under section 67 of the Labour Standards Act
Livestock Owners Compensation Board

The Memoria University of Newfoundland

Mental Health Review Board

Mineral Rights Adjudication Board

Mining Tax Review Board

Multi-Materials Stewardship Board

Municipal Assessment Agency referred to in the Assessment Act
The Newfoundland Chicken Marketing Board

Newfoundland Crop Insurance Agency

The Newfoundland Human Rights Commission

The Newfoundland Industrial Development Corporation
Newfoundland Legal Aid Commission

The Newfoundland Liquor Corporation

The Newfoundland Liquor Licensing Board

The Newfoundland Municipal Financing Corporation
Newfoundland and Labrador Arts Council

Newfoundland and Labrador Centre for Health Information
Newfoundland and Labrador Education Investment Corporation
Newfoundland and Labrador Geographical Names Board

The Newfoundland and Labrador Housing Corporation

Newfoundland and Labrador Student Investment and Opportunity Corporation
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The Private Training Corporation

Provincial Apprenticeship Board

The Provincia Information and Library Resources Board

The Public Service Commission

Roya Newfoundland Constabulary Public Complaints Commission

A school board, including the conseil scolaire francophone elected under the Schools Act, 1997
Social Assistance Appea Board

Timber Scalers Board

An appeal board established under section 40 of the Urban and Rural Planning Act, 2000
Workers Compensation Review Division

The Workplace Health, Safety and Compensation Commission

A corporation, the ownership of which, or amajority of the shares of which is vested in the Crown

A corporation, commission or board the majority of the members of which, or the majority of the members of
the board of directors of which are appointed by the Lieutenant-Governor in Council

A board, commission or other body added to this Schedule by order of the Lieutenant-Governor in Council

2001 cC-14.1 Sch
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