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Executive Summary

This Report analyzes the tension between victim privacy and the open court principle,
and especially in the context of sexual assault proceedings. It explains that the open court
principle is one of the most highly prized values in t he Anglo-Canadian common law tradition.
Not only has the jurisprudence under the Charter of Rights and Freedoms reinforced this value,
it has set more onerous requirements for exceptions to the open court principle to meet. The
Report provides an analysis of open court’s transition from common law to constitutional
principle.

Historically, the victims of crime have not played a central role in a trial process that is
conceptualized as a bipolar contest between the state and the accused. Even before the Charter
of Rights and Freedoms was adopted in 1982, however, the status of victims had begun to
improve. The law relating to sexual offences was one area in which reforms were most
forcefully sought, and most frequently secured as a result. Though statutory measures had taken
some steps in this direction, protecting the privacy of victims was not recognized, at common
law, as one of the permissible exceptions to open court’s twin elements of access and publicity.

Almost exclusively in the context of sexual assault proceedings, the status of crime
victims changed radically under the Charter. Albeit in the context of conflict between the rights
of the accused and the complainant, the Supreme Court of Canada recognized a right of victim
privacy under s.7 of the Charter, and placed it on an equal plane with the defendant’s right of
full answer and defence. The Report views this as a critical development because of the
importance of linking the privacy concerns which arise at different times and for differe nt
reasons in sexual assault proceedings. The open court jurisprudence weighs the salutary benefits
of protecting victim privacy against the deleterious consequences of derogating from open court.
The invasion of privacy elsewhere in the process, and the steps that have been taken to address it,
may influence the judiciary’s perception of proportionality in contests between victim privacy
and open court.

The Report adds perspectives from other jurisdictions and provides a discussion of the
values which are at stake when victim privacy is set against open court. In doing so, it raises but
does not answer the question whether victim privacy, and the need for anonymity in particular, is
justified by the nature of the offence, or should instead be regarded as a remedial measure to
address the chronic under reporting of sexual offences and encourage victims to trust the system.
In essence, the question is whether these offences are different and should, from a privacy
perspective, always be treated differently. An alternative approach would treat sexual assault
victims differently, but only for the time being, and because the unfair treatment they have
suffered in the past has not yet been eliminated.
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Chapter One

Introduction

Privacy may be an ancient concept that is linked in fundamental ways to the dignity and
integrity of individuals, but it is a relative newcomer to the law just the same. Though aspects of
property and defamation law, as well as some rules of evidence, are related to it, privacy, until
recently, lacked status as an independent right or concept. At least in the North American
tradition, the development of a legal entitlement began with a watershed article, written in 1890,
by Samuel D. Warren and Louis D. Brandeis. Their perception of excesses by the American
press prompted Warren and Brandeis to demand that privacy be recognized and protected by the
law. In one of their more colourful passages the authors of “The Right to Privacy” described the
pathology of what they saw, as follows:

The press is overstepping in every direction the obvious bounds o f propriety and of
decency. Gossip is no longer the resource of the idle and the vicious, but has become a
trade, which is pursued with industry as well as effrontery. To satisfy a prurient taste the
details of sexual relations are spread in the columns of the daily papers. To occupy the
indolent, column upon column is filled with idle gossip, which can only be procured by
intrusion upon the domestic circle. '

Warren and Brandeis argued that the “intensity and complexity of life” rendered ‘“‘some retreat
from the world” necessary at the same time that “modern enterprise and invention” created new
ways and means of invading privacy. The result, they concluded, was that individuals could be

subjected to mental pain and distress “far greater than could be in flicted by mere bodily injury”.?

The inventions Warren and Brandeis had in mind included typewriters, which were
introduced to newsrooms in 1876, telephones which dated to the early 1880s, and news
photography which arrived in 1897.° More than one hundred years later, privacy as a legal
concept has evolved in a number of directions, especially in the United States, where it is a
viable cause of action in the law of tort. Today, modern enterprise and invention have developed
sophisticated broadcast and electronic technologies which dramatically accelerate the
possibilities for the invasion of privacy. Not only that, the media promotes a culture of publicity
which thrives on the details of private lives, whether the object of attention is a celebrity, a
public figure, or an unlucky individual whose life has taken a turn which can be sensationalized
for profit. There can be no doubt that the victims of crime are among those who are unwillingly
thrown onto the public stage. While leaving larger questions about the privacy from unwanted
media attention to another time and place, this study focuses on the privacy of crime victims, and
of complainants in sexual assault proceedings, in particular.

“The history of criminal justice is almost synonymous with the decline of the victim’s
influence.”® Historically, the common law treated the victims of crimes as witnesses, not as
parties to criminal proceedings. Though the victim initiated proceedings as the prosecutor in the
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earliest days, the foundations of modern criminal justice were laid when the state undertook that
responsibility in the name of the victim and the community at large. From then on, the central
elements of the criminal trial, which was conceived as a contest between those accused of
offences and the state, began to evolve. Over time, substantive principles, rules of evidence, and
procedures which protected the defendant’s right to a fair trial would offset the considerable
powers, advantages and resources the state enjoyed in prosecuting those accused of crime.

How the frequently competing interests in law enforcement and due process should be
calibrated is an issue of ongoing adjustment and debate. Thus, it could be expected that those
accused of criminal offences would be key beneficiaries when constitutional rights arrived in
Canada, some twenty years ago. Today, the process of adjusting the balance between law
enforcement and fairness to the accused is channelled, for the most part, through the Charter of
Rights and Freedoms.

Meantime, the victims and witnesses who were participants in criminal trials were not
only visible to the public but were often the objects of sympathy as well. Still, as third parties,
they lacked status or standing in the system, in their own right. As LeSage A.C.J.O explained, in
The Queen v. Bernardo:

Historically, there was a period when all crimes were personal to the victim. Over
the years, the criminal law evolved toward a recognition that crimes are
transgressions of societal order and values. This evolution continued until we
reached a point where the state interest appeared to be total and the individual
victim was given little recognition. The only recognized interest, at that point,
was the broader interest of the state.’

The Crown could not secure convictions without the assistance of the victims and witnesses of
crime. Yet the interests of the victim and the Crown often diverged and, in any case, prosecutors
lacked the authority to promise victims that their interests, including privacy concer ns, would be
protected. Nor were the courts willing, or able, institutionally, to reform the criminal justice
system in ways that responded to the concerns of victims. For that to happen, legislative
intervention was necessary.

For many years now, victims’ rights groups have been active and effective participants in
the political and legal processes of government. As a result of their efforts, the status of crime
victims has changed in many ways. Victims’ charters have been enacted in, for example, t he
province of Ontario. The 1995 Victims’ Bill of Rights declares that “[t]he people of Ontario
believe that victims of crime, who have suffered harm and whose rights and security have been
violated by crime, should be treated with compassion and fairness.”” In addition, the Preamble
states that “[t]he people of Ontario further believe that the justice system should operate in a
manner that does not increase the suffering of victims of crime and that does not discourage
victims of crime from participating in the justice system.”® The Bill establishes principles, which
include a declaration that victims should have access to information on a variety of points about
the criminal justice system and the proceedings in which they are involved. * As well, s.2(1)1
announces that “[v]ictims should be treated with courtesy, compassion and respect for their
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personal dignity and privacy by justice system officials.”'® Meanwhile, victim impact

.. . 11
statements are now admissible at sentence hearings ~~ and steps have been taken to address
.. . . . 12
victims’ needs for compensation and restitution.

Following his statement above, regarding the traditional role of the victim, LeSage
A.C.J.0.C. observed, “[d]uring recent years, there has been a gradual shift, or evolution ... to a
recognition of the concerns, interests and involvement of the individual who has suffered as a
result of crime.”"® Describing this as a “healthy evolution”, he stated that “[v]ictims should have
a participation in the criminal law process that is greater than wa s recognized twenty or thirty
years ago.”* The proviso he added is that their participation and involvement “can never
interfere with or be seen to interfere with the accused’s right to a fair trial.” 15 That, of course, is
when the criminal justice system confronts conflicts between the rights of defendants and their
accusers. There, the question is whether the victims of crime can claim entitlements and rights
of participation in the criminal process, or will remain as third parties, whose recognition in the
system is limited to the “soft”, or unenforceable, declarations set out in charters and bills of

rights.

Conflicts between the rights of the accused and their victims have been brought to the
forefront by women’s organizations, which have directed their energies over the years to the
problems of sexual assault and domestic violence. In Canada and elsewhere, organizations have
lobbied effectively for legislative reforms and have participated in high profile court cases. At
home, the law has been modified in important ways as a result. For example, the Criminal
Code’s offence of rape was repealed in 1982 and replaced by sexual assault, which is a broader
and more encompassing offence.'® In addition, the Supreme Court of Canada recognized
battered wife syndrome as a valid aspect of self-defence in answer to a murder charge. '’
Moreover, through a combination of judge-made law and Criminal Code revisions, it is more
difficult now for the accused to claim that he mistakenly thought a complainant consent ed to a
sexual assault, when she in fact did not.'® As well, and in response to a controversial decision by
the Supreme Court, Parliament has removed intoxication as an available defence to offences
which interfere with a person’s bodily integrity, including sexual assault."

Historically, sexual assault victims were treated poorly in criminal proceedings. For
instance, it was once commonplace for defence counsel to question a complainant about her
previous sexual history, not only with the accused, but with other partners too.” It was
presumed that this evidence was relevant to the question of consent: a complainant with a history
of sexual activity was deemed more likely to have consented or, alternatively, to have led the
accused to believe, mistakenly, that she had given permission. Debate about the permissibility of
this line of inquiry, as well as on access to other sources of information about the complainant,
initially centred less on a right of victim privacy than on the question whether the evid ence was
relevant to the defence. While counsel for the accused maintained that such evidence was
relevant to the credibility of the complainant and her story, others challenged that view on the
ground that information, which was extraneous to the offence itself, was irrelevant. Moreover,
they argued that assumptions about the relevance of such evidence were based on stereotypical
views about who gets raped, by whom, for what reason, and in what circumstances.



Through its constitutionalization of the presumption of innocence and other elements of
procedural fairness, the Charter of Rights and Freedoms guaranteed defence access to evidence
which advanced the accused’s right of full answer and defence. In the circumstances, conflicts
between the criminal defendant’s new found constitutional rights and the countervailing
demands that sexual assault complainants be treated fairly were inevitable. The victims of sexual
offences reacted by asserting their own constitutional entitlements in the criminal process. As a
result, the focus gradually shifted away from the question whether private information was
relevant, and turned toward the establishment of privacy and equality rights for the victims of
sexual offences. In due course, the Supreme Court of Canada and Criminal Code set evidentiary
boundaries around the defendant’s access to personal information about the complainant. *'

The recognition of victims’ rights generally, and the establishment of privacy and
equality rights for sexual assault complainants are not unrelated to the more specific purpose of
this study, which is to consider the relationship between victim privacy and the open court
principle. Despite the common law’s reluctance to recognize privacy as a permissible exception
to the presumptions of access and publicity, the Supreme Court of Canada has explicitly weighed
victim privacy in balancing the interests for and against open court. Thus, in C.B.C. v. New
Brunswick (Re: R. v. Carson), the Supreme Court of Canada was asked to close a courtroom
during part of a sentence hearing for a sexual offence the defendant had committed against two
young women.>* La Forest J. acknowledged that “[w]hile the social interest in protecting privacy
is long standing, its importance has only recently been recognized by Canadian courts.”” He
noted that privacy “does not appear to have been a significant factor in the earlier cases which
established the strong presumption in favour of open courts.”** Though that approach had
generally continued and may be inh erent to the nature of a criminal trial, he stated that the right
of privacy “is beginning to be seen as more significant.”* Ultimately, the Court concluded that
the public can be excluded from the court room, as a way of controlling publicity to protect the
innocent and safeguard privacy interests.

In C.B.C. (Re: R. v. Carson) and other decisions, privacy has received new and increased
recognition in relation to the open court principle. At the same time, the Supreme Court of
Canada has given that principle strong endorsement. In a series of decisions, the Court has made
it clear that access to the courts and their proceedings enables public criticism of the justice
system and encourages public participation in one of Canada’s democratic institutions .
Excluding the public from court proceedings or banning the publication of information about the
trial process undercuts one of the “core” values that is protected by s.2(b) of the Charter’s
guarantee of expressive freedom.

The presumption in favour of open court is strong but not absolute, and exceptions are
permissible. The rationale, which traditionally was most frequently invoked to support a
publication ban, was the accused’s right to a fair trial. Proceedings could also be closed, in some
instances, to protect the proper administration of justice. Under the Charter, the Supreme Court
of Canada has articulated doctrines which place significant restrictions on derogations from the
open court principle. In other words, exceptions remain available, but must satisfy the Court’s
multi-criteria standards of justifiability. Even so, the open court Charter doctrines are flexible
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enough to accommodate exceptions which are necessary, in particular circumstances, to protect
fair trial, privacy, or other compelling interests.>’

With a doctrinal framework for open court in place, it remains somewhat unclear how it
will be applied as the jurisprudence evolves. Whether the Supreme Court enforces a
presumption in favour of access and publicity, or is generous in its interpretation of exceptions
will vary on a case-to-case basis. It is difficult to predict the direction conflicts between open
court and victim privacy will take under a methodology that is so contextual in nature. In that
regard it should be noted, however, that the Supreme Court’s recognition of a right of victim
privacy under s.7 of the Charter is certain to affect its appreciation of the balance between
privacy and open court under s.2(b).

With these introductory remarks as background, the plan for the study can now be
outlined. Chapter Two introduces the constitutionalized concept of open court and traces its
evolution in four of the Supreme Court of Canada’s important decisions on these issues:
Canadian Newspapers Co. v. Canada (A.G.)*>; Edmonton Journal v. Alberta (A.G.)’*; Dagenais
v. C.B.C";and C.B.C. v. New Brunswick (Re: R. v. Carson)’’. Two of the four raise privacy
questions, and two others pose open court issues in the context of sexual assault proceedings.
Next is Chapter Three, and though it does not address the open court principle, it is a vital part of
this study. The objective of that Chapter is to link the invasion of privacy that sexual assault
victims experience, throughout the process, from the initial complaint to the final appeal, and to
demonstrate how privacy concerns which are pervasive in sexual prosecutions key back to the
open court principle. Chapter Three explains how a right of victim privacy emerged in the court
of three Supreme Court of Canada decisions of the 1990s; they are R. v. Seaboyer’’; R. v.
O’Connor®’; and R. v. Mills**.

Chapter Four ranges beyond Canada’s borders to see how victim privacy is treated in
other jurisdictions. Limited information was available on civilian and other non-common law
systems. As well, the Commonwealth countries, which lack a constitutional framework for
conflicts between these competing interests, contributed little in the way of new insight. More
provocative in this Chapter, then, is the analysis of victim privacy and the First Amendment of
the U.S. Constitution, which guarantees freedom of speech and of the press. If the American
jurisprudence fails to supply answers, it at least does not shy from asking the difficult questions.

Simply enough, Chapter Five is titled “Perspectives.” Its purpose is to step away from an
emphasis on statutory provisions and case law, and to try and flush out what is at stake in pitting
open court against victim privacy. While it does not claim to provide answers, the discuss ion
identifies the rationales which are strongly advanced on each side of the ledger. It also attempts
to articulate the difficult choices which lie ahead in deciding which of two cherished values
should be preferred, both generally and in particular circumstances. In doing so, it draws on a
substantial secondary literature to discuss the merits of victim anonymity, as well as the
arguments in favour of identifying the victims of crime. That analysis is followed by a comment
on the Homolka-Bernardo proceedings and the conflicting values those proceedings generated.



Chapter Six is relatively brief. At the conclusion of a lengthy Report, its purpose is to
summarize and highlight the key elements of the study. Thus it crystallizes the findings and
conclusions reached, as well as points up unanswered questions and issues for the future. It is
followed by Chapter Seven, which provides a Bibliography of constitutional, statutory and case
law materials, as well as a list of the secondary literature that was consulted in the preparation of
this Report.



Chapter Two

The open court principle and the Charter

Introduction

Open court is a venerated ideal of justice in common law systems, and a principle that is
regarded as indispensable. Generally, the principle requires that court proceedings be open to the
public, and that publicity as to those proceedings be uninhibited. No less than the legitimacy of
criminal justices depends on it; the fairness of criminal process and public confidence in the
system are at stake. Of signal importance as well, a free flow of information encourages
feedback and debate among members of the public, thereby promoting the accountability of
institutions which exercise coercive powers against individuals.

Yet the rule is one matter and its exceptions, another. Despite the rhetoric, the common
law’s commitment to open court has yielded a variety of exceptions from the rule. As
fundamental as its underlying values are, securing the fair trial of the accused at times requires a
ban on the publication of information which could prejudice his right to be presumed innocent.
In Canada, many such exceptions are found in the Criminal Code, which was enacted for the first
time in 1892." For instance, publication bans today prevent the disclosure of information
revealed in pre-trial proceedings, such as bail hearings® and preliminary inquiries.”> Such
information can impair fair trial rights by revealing evidence that is inadmissible or by
undermining the presumption that an accused is innocent until proven guilty. In default of a
Code provision, the judge can order a publication ban at trial, as an aspect of his or her common
law jurisdiction to prevent bias against the accused.” Bans safeguard the integrity of the process
in other ways as well; for example, the identity of a juror or jurors is protected, > as is the
confidentiality of jury proceedings.®

In s.794, the 1892 Code endorsed the common law principle that every court “shall be an
open public court”, and added, in s.848, that the hearing “shall be deemed an open and public
court, to which the public may generally have access so far as the same [room] can conveniently
contain them”.” Even so, the Code has, since its earliest days, authorized judges to exclude the
public from the courtroom in specified circumstances.® Up until 1953's revision, the Code
preserved the judge’s common law power to exclude the public in any case where such exclusion
was deemed “necessary or expedient”.” That year saw the introduction of s.428, which is
substantially the same as the present s.486(1), the latter which reads as follows:

486(1). Exclusion of public in certain cases - Any proceedings against an
accused shall be held in open court, but where the presiding judge,
provincial court judge or justice, as the case may be, is of the opinion that
it is in the interest of public morals, the maintenance of order or the proper
administration of justice to exclude all or any members of the public from
the courtroom for all or part of the proceedings, he may do so. '°



This provision codifies the general rule and then sets out the grounds on which the public can be
excluded by way of exception. '

Today, the Code encompasses hundreds of provisions which prescribe the substantive
and procedural details of Canada’s criminal law. Though it is the primary source, the Code is
not the only source of criminal law, and is supplemented in its coverage by drug and firearms
legislation, as well as by the former Young Offenders Act, and now the Youth Criminal Justice
Act."* Further exceptions to the principle of openness are found in these and other statutes. Yet
the Criminal Code and criminal law legislation do not completely oust the common law. To the
extent statute law is silent, the judiciary retains a discretion at common law to consider and
determine limits on the open court principle. >

Exceptions to the principle of open court are prima facie vulnerable under the Charter of
Rights and Freedoms'’. Given that such exceptions from principle had been acce pted in the past,
it was difficult to predict what difference the Charter would make. From one perspective, the
status quo represented a fair balance between the rule and its exceptions. From another, it
appeared that the Charter had re-calibrated that balance in favour of expressive freedom, and had
the potential, therefore, to defeat existing limits on openness. In this regard it should also be
noted that Canada’s system of constitutional rights permits exceptions or limits which are

considered “reasonable” from the perspective of a “free and democratic society”.

Today, more than twenty years later, the Supreme Court of Canada has had the
opportunity to consider whether and in what ways the open court principle has been altered by
the Charter. This Chapter highlights four of the Court’s decisions on this issue: Canadian
Newspapers Co. v. Canada (A.G.);'® Edmonton Journal v. Alberta (A.G.);'” Dagenais v.
Canadian Broadcasting Corp.;'* and Canadian Broadcasting Corp. v. New Brunswick (4.G.)
(Re: R. v. Carson)."” While three affect privacy concerns, a fourth - which is Dagenais -
discusses the accused’s right to a fair trial; meanwhile, three of the four consider the
permissibility of a publication ban and a fourth, C.B.C. (Re: R. v. Carson) invalidates an order
excluding the public from a court room. Once again, three are set in the criminal justice system
and a fourth, Edmonton Journal, arises in a civil context. Finally, Canadian Newspapers and
C.B.C. (Re: R. v. Carson) place open court in conflict with the interests of a complainant in
sexual assault proceedings. First, it is worthwhile noting, in a general way, the pre -Charter
status of open court and privacy.

The open court principle at common law

Until recently, and with the exception of young off ender legislation, the statute law did
not protect the privacy of crime victims. Nor did the common law, as the two key pre -Charter
decisions reveal.

Scott v. Scott was a precedent-setting decision of the House of Lords, which held that
open court does not defer to the privacy concerns of individuals who are participants in judicial
proceedings.”’ There, the issue arose, in a civil context, from an annulment hearing which was
held in camera. After the court granted the petitioner an order annulling her marriage, on
grounds of her spouse’s impotence, she obtained transcripts of the hearing and circulated them to
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his father, his sister, and a third party. Thereafter, he sought an order that she be held in
contempt of court for publicizing information that had been revealed in a closed hearing. The
annulment proceedings raised inherently private matters at a time when sensitive problems, like
male impotence, were not widely discussed. Even so, the House of Lords quickly rejected the
suggestion that litigants should be spared the humiliation, pain or embarrassment of having
private matters publicly disclosed.

As Earl Loreburn explained, “[t]he inveterate rule is that justice shall be administered in
open court”;”' the traditional law, “that English just ice must be administered openly in the face
of all men”, he described as “an almost priceless inheritance.” ** For his part, Lord Atkinson
acknowledged that the hearing of a case in public may be “painful, humiliating, or deterrent both
to parties and witnesses”, and that in many cases, especially those of a criminal nature, “the
details may be so indecent as to tend to injure public morals”.* He concluded, nonetheless, that
“all this is tolerated and endured”, because a public trial is “the best security fo r the pure,
impartial, and efficient administration of justice, the best means of winning for it public

confidence and respect”.*

Lord Shaw added to the rhetoric of openness, in passages which have been cited with
frequency over the years. In doing so, he invoked and relied on the well-known words of Jeremy
Bentham, among others. As Lord Shaw declared:

It is needless to quote authority on this topic from legal, philosophical, or
historical writers. It moves Bentham over and over again. “In the darkne ss of
secrecy, sinister interest and evil in every shape have full swing. Only in
proportion as publicity has place can any of the checks applicable to judicial
injustice operate. Where there is no publicity there is no justice.” “Publicity is
the very soul of justice. It is the keenest spur to exertion and the surest of all
guards against improbity. It keeps the judge himself while trying under trial.”
“The security of securities is publicity.” But amongst historians the grave and
enlightened verdict of Hallam, in which he ranks the publicity of judicial
proceedings even higher than the rights of Parliament as a guarantee of public
security, is not likely to be forgotten: “Civil liberty in this kingdom has two direct
guarantees; the open administration of justice according to known laws truly
interpreted, and fair constructions of evidence; and the right of Parliament,
without let or interruption, to inquire into, and obtain redress of, public
grievances. Of these, the first is by far most indispensa ble; nor can the subjects of
any State be reckoned to enjoy a real freedom, where this condition is not found
both in its judicial institutions and in their constant exercise.” >’

Leaving aside the criminal process, which is subject to the requirement of a fair trial, the House

of Lords could only identify three exceptions to the Earl of Loreburn’s “inveterate rule”:

litigation affecting wards, lunacy proceedings, and disputes over trade secrets. Specifically, Lord

Shaw rejected the suggestion that openness should be diluted to preserve access to justice. After

inquiring whether the fear of giving evidence in public would deter witnesses of delicate feeling

from giving testimony, and provide a sound reason for administering justice in such cases behind
9



closed doors, he replied that “this ground is very dangerous ground”.*® He agreed that the
reluctance to intrude one’s private affairs upon public notice induces many citizens to forgo their
just claims, and acknowledged that many such cases might have been b rought before tribunals
which met in secret. Yet he concluded that “the concession to these feelings would, in my
opinion, tend to bring about those very dangers to liberty in general, and to society at large,
against which publicity tends to keep us secure....””” On its face an uneventful matrimonial case,
Scott v. Scott provided an exegesis on the open court principle.

Some years before Scott v. Scott, Duff J., of Canada’s Supreme Court, had written that
“[t]he general advantage to the country in having [] proceedings open more than counterbalances
the inconveniences to the private persons whose conduct may be the subject of such
proceedings.””® And in the wake of Scott v. Scott, Lord Blaneburgh confirmed in McPherson v.
McPherson, which was likewise a matrimonial case, that publicity is the “authentic hall-mark of
judicial as distinct from administrative procedure.”*’ If openness prevailed over privacy in a
hearing of private interest to the spouses in a failed marriage, it was difficult to imagine how
privacy could prevail in a criminal case of the highest public interest.

Many years later, the Supreme Court of Canada addressed the clash between the private
and public in Nova Scotia v. MacIntyre.*® Decided in 1982, the year of the Charter’s arrival,
Maclntyre fell for resolution under common law. Though not a Charter decision, Dickson J.’s
opinion nonetheless anticipated the competing interests which would arise under a regime of
constitutional rights. There, the contest was between the ex parte and in camera status of a
search warrant hearing, and the public’s access to information about the investigative process.
Maclntyre was a journalist who raised the question whether search warrants are documents
which he was entitled to examine, as a member of the public.

Mr. Justice Dickson, who wrote the Court’s majority opinion, accommodated them by
forging a compromise between the interests at stake. Thus he denied the journalist access to the
warrants at the time of their issue, but held that the do cuments became public upon being
executed. When a warrant is issued, protecting a potentially innocent subject and safeguarding
an investigative process which could be compromised by disclosure are the priorities. Once an
investigation is undertaken, however, he concluded that the public was entitled to know the
details, in the interests of accountability. Through that approach, Dickson J. protected the search
warrant process without sacrificing public access to information about the system.

His discussion of the underlying values in Maclntyre also provided guidance for the
future. Citing Bentham, he endorsed a “strong public policy in favour of ‘openness’ in respect of
judicial acts”.”' On the question of warrants, Dickson J. held that “[t]he concern fo r
accountability is not diminished by the fact that the search warrants might be issued by a justice
in camera”.”* To the contrary, he went on, “this fact increases the policy argument in favour of
accessibility”, because “[i]nitial secrecy surrounding the issuance of warrants may lead to abuse,
and publicity is a strong deterrent to malversation”.”> Though he spoke in favour of “maximum
accountability and accessibility”, he found that those values could not be pursued at the expense
of harming the innocent or of impairing the efficiency of the search warrant” as a weapon in law
enforcement.”*
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Mr. Justice Dickson’s analysis did not ignore privacy concerns. After recognizing that
such interests are unavoidably compromised by court proceedings, he declared that “[i]t is now
well established, however, that covertness is the exception and openness the rule”.*> He noted
that the public’s confidence in the integrity of the court system and its understanding of the
administration of justice are fostered by a rule in favour of openness. When pitted against the
very integrity of the justice system, the privacy concerns of individuals do not weigh heavily in
the scales. Accordingly, Dickson J. stated that the “sensibilities of the individuals involved are
no basis for exclusion of the public from judicial proceedings”.*® At the same time, though, he
introduced a qualification which would later be cited to support a right of victim privacy under
the Charter. Significantly, he announced that public accessibility could be curtailed to protect
“social values of superordinate importance”.”’ In the circumstances, he left the task of
determining which social values are of that magnitude to future judicial consideration.

To summarize, Maclntyre is not a Charter decision and has little to say directly on the
question of victim privacy. In the circumstances of a journalist seeking information about search
warrants, Dickson J. was concerned about individuals who might be publicly exposed to
suspicion in the course of an investigation but vindicated, in at least some cases, upon its
conclusion. Yet his conception of the openness rule and its exceptions would have broader
applications. By combining the principle that “covertness is the exception and openness the
rule” with the prospect of exceptions to protect “social values of superordinate importance”, he
introduced a methodology which was flexible enough to accommodate competing values in a
range of settings and circumstances.

The open court, principles, and the Charter

With the enactment of the Charter of Rights and Freedoms in 1982, restrictions on
openness were challenged under s.2(b), which guarantees freedom of expression and of the
media.>® Publication bans directly infringe the right to communicate information that is disclosed
in the course of criminal proceedings. Meanwhile, orders which exclude the public from
courtrooms deny access to information about the justice system and, in the case of the press,
interfere in the newsgathering function.

At the least, the Charter has changed the way open court issues are analyzed. Before
turning to the decisions, it may be helpful to review some key points of Charter analysis.
Whether and to whom the Charter applies is a central issue that need only be noted here.
According to s.32, the Charter applies to the federal, provincial, and territorial governments; as
most of the issues in this study arise under the Criminal Code and other criminal law statutes, the
Charter applies without argument.”> Even so, it should be no ted that although the Charter does
not apply per se to the common law, the rules of criminal law and process which remain
grounded in the common law must comply with the Charter.

In any discussion of open court and privacy, the key Charter provisions are ss. 2(b), 8, 7
and 1. As noted above, s. 2(b)’s guarantee of expressive and press freedom is the source of
challenges to restrictions on open court. By comparison and, in the absence of an explicit textual
guarantee, the Charter’s protection of privacy is less straightforward. Section 8, which
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guarantees individuals the right to be secure against unreasonable search and seizure, is related to
privacy but is concerned, directly, with the rights of the accused in the investigative process. *°
As Chapter Three explains, the Supreme Court drew on s.8 to incorporate protection for privacy
into s.7 of the Charter, which prohibits the state from denying an individual’s life, liberty, or
security of the person in any way that violates the principles of fundament al justice.*’ Section 7,
in combination with s.15's guarantee of equality, provided the basis for the Supreme Court’s
protection of victim privacy in sexual assault proceedings. As the discussion in this Chapter
shows, the privacy rights of complainants played a less significant role in the open court cases
decided under s.2(b) of the Charter.

Of central importance to the Charter is s.1, which allows the government to “save”
legislation which violates a constitutional guarantee, by demonstrating that the infringement is
reasonable by reference to democratic values. It is axiomatic that the Charter does not 