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Introduction

Ethnic profiling by police in Europe is a widespread form of discrimination. By focusing
on appearance rather than behavior, police who engage in ethnic profiling violate basic
human rights norms. Ethnic profiling is also inefficient: it leads police to focus on racial
and ethnic traits rather than genuine indicators of suspicion, and results in stopping
and searching large numbers of innocent people. Fortunately, better alternatives exist—
approaches to policing that are more fair and more effective. This handbook documents
those approaches and provides guidance for police officers, other law enforcement offi-
cials, and policymakers in how to reduce ethnic profiling. The guidelines and case
studies set forth in the following pages are intended to help cut down on discrimination
and increase police efficacy.

Ethnic profiling is the practice of using ethnicity, race, national origin, or religion
as a basis for making law enforcement decisions about persons believed to be involved
in criminal activity. Ethnic profiling can result from discriminatory decision-making by
individual law enforcement officers, or from law enforcement policies and practices that
have a disproportionate impact on specific groups without any legitimate law enforce-
ment purpose. It is often the result of beliefs deeply-ingrained in individual law enforce-
ment officers and even whole institutions and the societies in which they operate.

While not a new phenomenon, ethnic profiling has increased in the European
Union in recent years because of two factors: (1) rising concern about illegal immigra-
tion into and movement of undocumented migrants within the European Union, and
(2) the threat posed by terrorism in the aftermath of September 11th terrorist attack
in the United States and the subsequent March 2003 terrorist bombings in Madrid
and July 2005 bombings in London. These trends are described in detail in the Open
Society Justice Initiative’s 2009 report Ethnic Profiling in the European Union: Pervasive,
Ineffective, and Discriminatory.



The United Nations, the Council of Europe, and the European Commission have
highlighted ethnic profiling as a particular area of concern with respect to discrimina-
tory policing practices. International human rights monitoring bodies have likewise
highlighted ethnic profiling as an area of concern.

The first step in addressing ethnic profiling is to admit its existence and recognize
its discriminatory nature. The next step is deciding what to do about it. The final step
is implementing new policies and practices that reduce ethnic profiling and replace it
with more reasoned and effective procedures. Reducing Ethnic Profiling in the European
Union aims to assist in this process by offering diagnostic questions, providing ideas
and models of proven good practice, and identifying challenges and impediments to
reform. It is the result of a thorough review of existing laws and relevant academic
literature, field testing of specific reforms, and extensive interactions with state author-
ities, law enforcement agencies, civil society organizations, and local ethnic minority
communities across the EU.

Ethnic profiling is not an easy issue to resolve. Law enforcement agencies may
feel that a focus on ethnic profiling unfairly singles them out as racist. For ethnic
minority persons and communities, discussions of ethnic profiling highlight stereo-
types about minorities and offending.

But while discussions of discrimination and racism are never easy, reducing eth-
nic profiling can be a win-win proposition that benefits law enforcement agencies and
the many communities they serve. Both research and first-hand experience—exempli-
fied in the case studies throughout this handbook—demonstrate that adopting good
practices not only supports fairer policing but can also improve the effectiveness of law
enforcement.

This handbook provides a wide-ranging review of current efforts to reduce ethnic
profiling and support non-discriminatory law enforcement. Its numerous case studies
examine: non-discriminatory standards established in legal instruments and operational
guidelines, research and monitoring methodologies, institutional practices that create
non-discriminatory workplaces that reflect the societies they serve, and models of com-
munity outreach and engagement. The case studies and explanatory text aim to provide
clear and practical support to all those seeking to understand the dynamics and reduce
the frequency of ethnic profiling. Taken together, they offer a holistic approach to law
enforcement that does not discriminate.

Beginning with a definition of ethnic profiling, this handbook examines the need
for a holistic approach to reducing ethnic profiling, then looks at the legal standards and
institutional policies for addressing ethnic profiling, as well as the oversight bodies and
complaints mechanisms relevant to the issue. Subsequent chapters explore the use of
ethnicity in data gathering by law enforcement, strategies for reducing disproportional-
ity and improving the quality of contacts between police and community members, and
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the importance of training, reforming institutional cultures, and community outreach
in reducing ethnic profiling. The book concludes with annexes documenting relevant
legal standards and case law and providing references for additional research.

This handbook includes nearly 100 brief case studies drawn from 19 European
countries and the United States. They are intended as models for reform efforts,
although it is important to bear in mind that any initiative to reduce ethnic profiling
must be tailored to local circumstances. Each case study is introduced with brief text
explaining its significance, and each section closes with bullet points summarizing key
elements of the good practices represented in the case studies.

The handbook has been prepared to support national and local authorities and
law enforcement agencies across the European Union as they take steps to monitor
and reduce ethnic profiling. It is intended to help political authorities, oversight insti-
tutions, law enforcement entities, civil society organizations, and community represen-
tatives better understand the dynamics and costs of ethnic profiling, and aid them in
developing new partnerships, policies, and practices to address the problem. While this
handbook focuses on European Union legal standards and law enforcement practices,
it has broader relevance for any setting in which ethnic profiling has been identified as
an issue to be addressed.

The practices and policies set out in this handbook are not mutually exclusive,
but rather are meant to complement each other and add up to a holistic approach to
reducing ethnic profiling. In most settings, the best approach will be identified through
engagement and dialogue with the diverse communities that are affected by ethnic
profiling: ethnic minority groups, law enforcement institutions and officers, and legal
and political authorities.

Encouragingly, the experiences gathered in this handbook demonstrate that there
is increasing recognition of the challenges of enforcing the law in racially and ethni-
cally diverse communities, and of the need to incorporate non-discrimination principles
directly and explicitly into law enforcement policy and practice. Efforts to address eth-
nic profiling can not only reduce discriminatory practices and outcomes, but can also

enhance the overall quality and efficiency of law enforcement.
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. Ethnic Profiling Defined

A Comprehensive Definition of Ethnic Profiling

Ethnic profiling is the use by police of generalizations based on race, ethnicity, religion
or national origin—rather than individual behavior or objective evidence—as the basis
for law enforcement actions." Ethnic profiling undermines a basic precept of the rule of
law: that all persons deserve equal treatment under the law and that individual behavior
should be the basis of legal liability. Ethnic profiling targets certain persons because of
what they look like and not what they have done.

Ethnic profiling should not be confused with “criminal profiling,” which relies
on statistical categorizations thought to correlate with specific behaviors, resulting in
the development of profiles for serial killers, hijackers, and drug couriers. Nor should
ethnic profiling be conflated with individual “suspect profiles” or suspect descriptions,
generally based on a witness description of a specific person connected with a partic-
ular crime committed at a specific time and place.” If a robbery victim reports that her
assailant was a tall blond man, it is reasonable for police to stop tall blond men in the
area, based on this suspect description. However, if a police officer stops every Roma
person he sees because of his personal conviction that Roma are likely to commit crime,
this is ethnic profiling.

As in the example above, ethnic profiling frequently results from decisions by
individual officers. Some of these officers may be explicitly racist, while others may be
unaware of the degree to which generalizations and ethnic stereotypes drive their sub-
jective decision-making about which individuals to subject to law enforcement action.
While racist individuals in law-enforcement institutions certainly contribute to ethnic

profiling,® ethnic profiling remains persistent and pervasive precisely because it is the
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result of a habitual, and often subconscious, use of widely-accepted negative stereotypes
in making decisions about who appears suspicious.*

Ethnic profiling may also result from institutional policies targeting certain forms
of crime and/or certain geographic areas without consideration of the disproportionate
impact such policies and resource allocation have on minority communities. Policy
decisions of this sort often reflect larger public and political concerns and, in some
cases, public prejudices. However, they can also arise from the institutional culture of
law enforcement organizations as a whole, which build up a tradition of policing in
certain ways, especially in relation to particular localities or groups within their areas.

This handbook defines ethnic profiling as encompassing situations where ethnic-
ity, race, national origin, or religion is a significant—even if not the exclusive—basis
for making law enforcement decisions. Ethnic profiling can also include situations
where law enforcement policies and practices—although not defined by reference to
ethnicity, race, national origin, or religion—nevertheless have a disproportionate impact
on specific groups and where this disproportionate impact cannot be justified in terms
of legitimate law enforcement objectives. In European law, the fact that discriminatory
outcomes may occur in the absence of discriminatory intent is recognized in the con-
cept of “indirect discrimination” established in the European Racial Equality Directive
(see further discussion of legal standards below).

British and American definitions of ethnic profiling recognize that it can be either
deliberate or indirect. The 2003 guidance on racial profiling issued by the United States
Department of Justice states that:

In making routine or spontaneous law enforcement decisions, such as ordinary traffic stops,
Federal law enforcement officers may not use race or ethnicity to any degree, except that
officers may rely on race and ethnicity in a specific suspect description. [...] In conducting
activities in connection with a specific investigation, Federal law enforcement officers may
consider race and ethnicity only to the extent that there is trustworthy information, relevant
to the locality or timeframe, that links persons of a particular race or ethnicity to an identified
criminal incident, scheme, or organization. This standard applies even where the use of race

or ethnicity might otherwise be lawful.’

In the United Kingdom, the 1984 Police and Criminal Evidence Act (PACE)
expressly addressed ethnic profiling by establishing that the reasonable suspicion
behind a stop and search “cannot be based on generalizations or stereotypical images of
certain groups or categories of people as more likely to be involved in criminal activity.”®

While European law has yet to codify a single definition of ethnic profiling, several
different definitions have been proposed by European bodies and civil society actors.
The Council of Europe’s European Commission against Racism and Intolerance (ECRI)

has defined ethnic profiling as
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The use by the police, with no objective and reasonable justification, of grounds such as race,
colour, language, religion, nationality or national or ethnic origin, in control, surveillance or

investigation activities.”

The European Union Network of Independent Experts on Fundamental Rights,

in turn, has defined it as

[TThe practice of using ‘race’ or ethnic origin, religion, or national origin, as either the sole

factor, or one of several factors in law enforcement decisions, on a systematic basis, whether

or not concerned individuals are identified by automatic means.®

The European Union Fundamental Rights Agency (FRA) uses the term “discrim-
inatory ethnic profiling” in its definition, stating that discriminatory ethnic profiling
involves “treating an individual less favorably than others who are in a similar situation
(in other words, ‘discriminating’), for example, by exercising police powers such as stop
and search.” According to the FRA, ethnic profiling is present “[wlhere a decision to exer-
cise police powers is based only or mainly on that person’s race, ethnicity or religion.”?

The FRA’s approach reflects a conceptual and semantic confusion that continues
to dog the European Union’s discussions of ethnic profiling. The use of the term “dis-
criminatory ethnic profiling” implies that there can be ethnic profiling that is not dis-
criminatory. But “ethnic profiling” refers specifically to a form of discrimination in law
enforcement; to add the adjective “discriminatory” to the term misleadingly suggests
that there may be non-discriminatory ethnic profiling. This confusion reflects a confla-
tion of “ethnic profiling,” which refers to discriminatory practices or outcomes in law
enforcement, and “criminal profiling,” which describes an investigative technique that
relies on statistical inferences to detect persons involved in crime and which may or may
not include sensitive personal data such as race, ethnicity, religion, or national origin.

Further definitional confusion arises from efforts by the Council of Europe and
European Union to update personal data protection standards in response to new data
mining techniques enabled by rapid technological advances. A 2010 recommendation
of the Council of Europe defines profiling as: “an automatic data processing technique
that consists of applying a ‘profile’ to an individual, particularly in order to take deci-
sions concerning her or him or for analysing or predicting her or his personal prefer-
ences, behaviours and attitudes.”” Ethnic profiling may constitute a subset of profiling
in the context of data mining. However, whether the law enforcement activity in ques-
tion is an identity check on the street or an algorithm-based search of databases, when
these actions use ethnicity, religion, or race (or proxies for them) rather than suspi-
cious behavior, they constitute ethnic profiling and are an unlawful form of discrimina-

tion. Law enforcement’s use of data mining to conduct ethnic profiling is of particular
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concern in the context of counter-terrorism, as law enforcement agencies have devel-
oped a new interest on the potential of data mining as a counter-terrorism tool.

The Council of Europe’s definition of data mining seeks to position profiling as
a neutral process of investigation, and ignores the risks of discrimination inherent in
generalizing about whole groups of people. It fails to establish ethnic profiling as a
specific term referring to a discriminatory law enforcement practice.

Data mining and other forms of criminal profiling may cull personal data and
at times sensitive personal data on ethnicity, religion, national origin, and other ele-
ments for investigative purposes. Where there is a basis in specific and timely intelli-
gence, such as a victim or witness description or reliable and timely intelligence that
includes ethnic appearance or national origin, such use of sensitive personal data may
be necessary and proportional and would not constitute ethnic profiling. But when the
use of sensitive personal data reflects stereotypes or generalizations that connect basic
personal characteristics (such as being a Muslim, from certain countries, male and
between the age of 16 and 30) with a propensity to offend, it crosses the boundary into
ethnic profiling.

Strategies to prevent terrorism can also raise concerns about ethnic profiling.
One counter-terrorism tactic that merits particular mention is “counter-radicalization”
or the attempt to identify individuals thought to be at risk of sympathizing with or
turning toward terrorism. In seeking to identify persons in early stages of sympathy for
terrorism, some counter-radicalization approaches focus on beliefs rather than actions.

Counter-radicalization strategies often rest on broad generalizations about reli-
gious practice, with police and intelligence services targeting practitioners of certain
tenets of Islam (such as Salafism or Wahhabism) even without concrete evidence of
the practitioners’ involvement in terrorist activities. In this approach, the distinction
between an orthodox or “fundamentalist” practice of Islam and willingness to partic-
ipate in terrorist acts can be blurred. Followers of certain forms of Islam have been
labeled as “radical”’—even if they do not promote violence—based on the nature of
their religious belief. These assumptions have been criticized in numerous studies that
find no consistent path to radicalization and no connection between Muslim religious
views and political radicalization.” In fact, a study by the British intelligence services
noted that adherence to non-violent orthodox or “fundamentalist” streams of Islam may
militate against violent radicalization and that such groups can be important allies in
“de-radicalization.””

Immigration enforcement is another law enforcement context in which the use
of physical appearance, including ethnicity, is common—in this case, to determine
who may be an undocumented foreigner. In August 2010, the French Ministry of the
Interior issued an internal circular tasking police to round-up persons who appeared to
be Roma immigrants and deport them to Romania.' The targeting of individuals based
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explicitly on their membership in a minority group constitutes illegal discrimination.”
Other immigration enforcement practices, such as giving police quotas of how many
undocumented migrants to identify and detain for deportation, have not garnered as
much international attention as the expulsions of Roma, but clearly drive the use of
highly discriminatory mass identity checks and raids targeting minority neighborhoods.

In an increasingly multi-ethnic Europe, using ethnic profiling to control immi-
gration imposes an undue burden on minority citizens: law enforcement continues to
use ethnicity as a proxy for immigration status even when those being targeted were
born in European countries or have been legally resident there for years. This creates a
dual standard in the enjoyment of basic citizenship rights that violates the principle of
equal treatment: those who “look European” do not get stopped and asked for identity
papers, while those who “look like foreigners” bear the burden of disproportionate
police attention.'®

In practice, it is best to apply a strict standard and avoid the use of sensitive per-
sonal factors such as ethnicity, religion, and national origin except in those cases where
it is part of a reliable individual suspect description. According to the EU Network on

Independent Experts on Fundamental Rights:

[TThe consequences of treating individuals similarly situated differently according to their
supposed ‘race’ or to their ethnicity has so far-reaching consequences in creating divisiveness
and resentment, in feeding into stereotypes, and in leading to the over-criminalization of
certain categories of person in turn reinforcing such stereotypical associations between crime

and ethnicity, that differential treatment on this ground should in principle be considered

unlawful under any circumstance.”

To summarize, ethnic profiling:
. Is a form of discrimination;

. Refers specifically to law enforcement practices, including those of the police,

intelligence officials, border guards, immigration and customs authorities;
. Is not limited to the explicit or sole use of ethnicity;

. Can result from explicit targeting of minorities in certain law enforcement actions

such as stop and search and immigration enforcement;

. Can result from racist acts of individuals law enforcement officers, but is most
commonly the result of reliance on widely-held stereotypes about the relationship

between crime and ethnicity;

. Can result from management and operational decisions which target specific
crimes or specific neighborhoods without considering the potentially dispropor-

tionate impact of these strategies on ethnic minorities.
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Ethnic Profiling as a Prohibited Form of Discrimination

Ethnic profiling is clearly prohibited under European and international law.

Both the United Nations Committee on the Elimination of Racial Discrimination
(CERD) and the Council of Europe European Commission against Racism and Intol-
erance (ECRI) have made clear that ethnic profiling violates the prohibition against
discrimination. In 1994, CERD raised a concern regarding the need “to ensure that
preventive identity checks were not being carried out in a discriminatory manner by
the police.””® ECRI’s General Policy Recommendation No. 11 defines ethnic profiling
and calls on states to “ensure that legislation prohibiting direct and indirect racial dis-
crimination cover the activities of the police.”” The FRA has likewise noted that “[a]ny
form of ethnic profiling is likely to be illegal also in terms of international law because
it infringes the guarantees of the International Convention on the Elimination of all
Forms of Racial Discrimination,” to which all EU member states are bound.*®

These declarations are consistent with European and international jurisprudence
interpreting the prohibitions against racial discrimination in Article 1 of International
Convention on the Elimination of Racism and Discrimination (ICERD)* and Article 14
of the European Convention on Human Rights.*

Under the governing case law of the European Court of Human Rights (ECtHR),
the test for discrimination is two-fold: (i) whether there has been a difference of treat-
ment such that persons of another ethnic, racial, or religious group in “relevantly simi-
lar” situations are treated differently; and (ii) whether the difference in treatment has an
objective and reasonable justification when “assessed in relation to the aim and effects”
of the measure at issue.” In its leading judgment on this topic, the ECtHR found a
breach of the European Convention on Human Rights where Russian police officers,
acting pursuant to an official policy of ethnic exclusion, barred a man from crossing
an internal administrative boundary because of his Chechen ethnicity. The court held
that “no difference in treatment which was based exclusively or to a decisive extent on a
person’s ethnic origin was capable of being objectively justified in a contemporary dem-
ocratic society built on the principles of pluralism and respect for different cultures.”?*

In June 2009, the United Nations Human Rights Committee ruled in the case
of Rosalind Williams Lecraft v. Spain, finding that she had been singled out by Spanish
police for an identity check solely on the ground of her racial characteristics and that,
in making these characteristics the decisive factor in her being suspected of unlawful
conduct, Spain was in violation of the International Covenant on Civil and Political
Rights.” The committee ruled that immigration checks should not be carried out in
such a way as to target only persons with specific physical or ethnic characteristics, and
that while the conduct of identity checks in immigration control serves a legitimate pur-
pose, “when the authorities carry out such checks, the physical or ethnic characteristics
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of the persons subjected thereto should not by themselves be deemed indicative of their
possible illegal presence in the country.”2*

The ECtHR has made clear that a difference in treatment must not only pur-
sue a legitimate aim—it must also obey a reasonable relationship of proportionality
between the means employed and the aim sought to be realized.”” Ethnic profiling
by law enforcement officers is unlawful unless it meets these criteria establishing the
validity of differential treatment.

The ECtHR has ruled that police powers of stop and search must be clear, used
accountably, and respect privacy rights. In the landmark Gillan and Quinton v. the United
Kingdom case, the court found that the British law which granted police broad powers to
stop and search persons without any requirement of reasonable suspicion was unlawful.
The court’s January 2010 decision noted that “the powers of authorisation and confir-
mation as well as those of stop and search under sections 44 and 45 of the 2000 [United
Kingdom Prevention of Terrorism] Act are neither sufficiently circumscribed nor sub-
ject to adequate legal safeguards against abuse. They are not, therefore, ‘in accordance
with the law’.”*® The court noted the clear risk of arbitrariness in the grant of such a
broad discretion to the police officer,* as well as the risks of discriminatory use of such
powers, given statistics showing that black and Asian persons are disproportionately
affected by the powers.>°

In the realm of border control, the European Commission’s Practical Handbook
for Border Guards (Schengen Handbook) enshrines non-discrimination principles as

follows:

Fundamental Rights enshrined in the European Convention on Human Rights and the Char-
ter of Fundamental Rights of the European Union must be guaranteed to any person seeking
to cross borders. Border control must notably fully comply with the prohibition on inhuman
and degrading treatments and the prohibition of discrimination enshrined, respectively, in
Articles 3 and 14 of the European Convention on Human Rights and in Articles 4 and 21 of
the Charter of Fundamental Rights of the European Union.

In particular, border guards must, in the performance of their duties, fully respect human
dignity and must not discriminate against persons on grounds of sex, racial or ethnic origin,
religion or belief, disability, age or sexual orientation. Any measures taken in the perfor-
mance of their duties must be proportionate to the objectives pursued by such measures.

All travelers have the right to be informed of the nature of the controls and to a professional,
friendly and courteous treatment, in accordance with applicable international, community

and national law.}’
The United Nations Committee on the Elimination of Racial Discrimination

(CERD) has emphasized that the prohibition against racial discrimination is a peremp-

tory and non-derogable norm, and that states must ensure that counter-terrorism
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programs do “not discriminate in purpose or effect on grounds of race, colour, descent
or national or ethnic origin and that non-citizens are not subjected to racial or ethnic

732

profiling or stereotyping.”** Similarly, ECRI’s General Policy Recommendation No. 8 on
combating racism while fighting terrorism specifically recommends that governments
pay particular attention to ensuring that no discrimination ensues from legislation and
regulations—or their implementation—governing checks carried out by law enforce-

ment officials within the countries and by border control personnel.

The Impact of Ethnic Profiling on Individuals,
Communities, and Law Enforcement

Ethnic profiling, whether deliberate or unintended, has direct and harmful consequences
for individuals and communities. It also has a negative effect on the law enforcement
agencies and agents that engage in it.

The impact of ethnic profiling on individuals

For individual victims of ethnic profiling, the experience has been described as “fright-
ening, humiliating or even traumatic.”** Mental health professionals have linked it to
“post-traumatic stress disorder and other forms of stress-related disorders, perceptions
of race-related threats, and failure to use available community resources.””

Ethnic minorities across Europe are clearly suffering from the negative effects of
ethnic profiling. In Spain, a young male immigrant told researchers “I worry when I
go on the street that they will stop me and they ask me for my papers, because of the
color of my skin, by my way of walking.”3®
added that “the police always come and in the end the kid thinks that he is guilty. They

feel bad, they feel insecure, they feel like criminals and they feel that they are bad.””

Another victim of ethnic profiling in Spain

Minority youth in France likewise experience police controls as arbitrary and pub-
licly humiliating. They describe interactions that often involve rough treatment at the
hands of the police, such as being pushed against a wall or being made to lie on the
ground. In their words, “[p]olice controls make life impossible for any foreigner in the
country without papers, or anyone who is too black, too Arab, too tan, too stereotype,
too young, too poor.”s®

Beyond feelings of persecution, ethnic profiling involves widespread violations
of important fundamental rights, including freedom of movement, freedom of
religion, the right to assembly, the right to privacy, and the right to non-discrimination.
These violations are manifested through wrongful searches, arrests, convictions, and
deportations.
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The impact of ethnic profiling on communities

The assumption that an ethnic or national identity, or a religion, directly correlates with
criminality grossly stigmatizes entire groups of people. Such stigmatization has con-
crete effects on minority communities: it perpetuates negative stereotypes, legitimizes
racism, leaves members of those communities less likely to cooperate with police, and
contributes to the overrepresentation of ethnic minorities in the criminal justice system.

University of Chicago Professor Bernard Harcourt has described a “ratchet effect,”
in which disproportionate law enforcement attention on specific communities leads to
increased criminal justice contacts and arrests among members of those communities.
Those communities become over-represented in the criminal justice system, feeding
a public perception of higher criminality among members of those communities, and
this perception leads to increased law enforcement attention on the communities in
question, completing the vicious cycle. In the United States, the ratchet effect has con-
tributed to belief in the stereotype of “black criminality” among police officers and the
general public, undermining the ability of African-Americans to obtain employment or
pursue educational opportunities.

Ethnic profiling delegitimizes the criminal justice system in the eyes of those
affected, pushing them away from cooperation with law enforcement and perhaps
even encouraging disaffected youth to commit crime. Ethnic profiling can corrode
police-community relations, hampering law enforcement efforts to combat crime by
alienating whole segments of society.’® The effect of ethnic profiling can be seen in the
European Union, most clearly in studies of sentencing disparities and the over-repre-
sentation of ethnic minorities in European prison populations.*°

Ethnic profiling by police can reflect prejudices within a society, but ethnic pro-
filing and its effects can also feed biases in the broader society. Law enforcement’s
stigmatization of particular communities as more likely to commit crimes contributes
to stereotypes about ethnic minority groups, signaling to the broader society that all
members of that group constitute a threat. If the police, guided by prejudices, can act
in a discriminatory manner, why should the shop-keeper, restaurant owner, or airline
steward not do likewise?

Unchecked and widespread profiling has also contributed directly to civil unrest,
as was the case in 1981 in the Brixton area of London and in other British cities. The
Brixton riots in particular were described as “an outburst of anger and resentment by
young black people against the police” following an aggressive police operation that
involved large-scale stops and searches of young, black men.*" Similar dynamics were
at play in the French riots of 2005,* which were triggered by the accidental death of
two minority youths who were avoiding a police identity check. In February 2008, the

Nerrebro district of Copenhagen, Denmark erupted following the alleged mistreatment
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by Danish police of an elderly man of Palestinian origin who was trying to prevent the

police from stopping and searching another individual.# Danish media reports and

civil society activists attributed the civil unrest to the routine use of stop-and-search in

minority areas.**

Another adverse effect of ethnic profiling is increased levels of hostility in encoun-

ters between individuals and law enforcement officers. Greater hostility increases the

HIT RATES

The “hit rate” is the proportion
of identity checks or stops and
searches that result in formal
law enforcement action, such
as an arrest or summons for an

infringement.

DISPROPORTIONALITY
“Disproportionality” in stops
refers to the extent to which
stop powers are being used on
different ethnic or nationality
groups in proportion to their
prevalence in the wider society.
Odds-ratios, which compare
measure the odds of being
stopped if you are an ethnic
minority and the odds of

being stopped if you are a
non-minority, are one way of
measuring disproportionality.
Odds ratios under 1.5 indicate
an absence of ethnic profiling;
odds ratios between 1.5 and
2.0 indicate that a bias might
exist; and odds-ratios above 2.0
indicate that police are targeting

ethnic minorities for stops.
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chances that routine encounters will escalate into
aggression and conflict, posing safety concerns

for officers and community members alike.*

The impact of ethnic profiling on law enforcement

Ethnic profiling has a direct and deleterious effect
on law enforcement. It reduces security because it
does not work, it misdirects police resources, and
it alienates people whose cooperation is necessary
for effective crime detection.

When accused of engaging in ethnic pro-
filing, law enforcement officials often respond
that they are simply reacting to higher crime and
offending rates in ethnic minority communities,
and that by targeting these persons, places, and
offenses, they are engaging in “good policing.”
In other words, they argue that ethnic profiling
works.

In practice, however, there is little evidence
that profiling is an effective approach to combat-
ing rime. Studies find that stereotypes appear to
have greater influence than crime data in driv-
ing officers’ discretionary decisions. In the UK,
self-report surveys find that black and white peo-
ple report equal levels of drug use. Yet police data
show that black people are stopped by police more
frequently than white people for drug offenses.*°

In fact, when police treat an entire group of
people as suspicious, they are more likely to miss
dangerous persons who do not fit the profile.
Ethnic profiling can be both over-inclusive and

under-inclusive. It is over-inclusive in that most



of the ethnic minorities disproportionately targeted for law enforcement operations are
innocent of the suspected crime or infraction. It is under-inclusive in that there may be
criminals who do not fit the profile and can therefore escape attention.

Research from the United Kingdom indicates that where levels of police officer
discretion are high—that is, where officers have greater freedom to stop whoever they
want—generalizations and negative stereotypes about “likely” offenders play an import-
ant role in the officers’ decisions.#” However, when officers are required to justify or
articulate grounds for suspicion before stopping citizens, the officers become less likely
to use generalizations about race, ethnicity, or religion. Instead, the officers focus on
behavioral factors rather than appearance. This shift from noting superficial appearance
to examining individual behavior increases the rate at which law enforcement stops
produce positive results—known as a “hit rate.”#

Studies have confirmed that reliance on ethnic profiling reduces hit rates, under-
mining law enforcement efficiency.*® A 2005 study of the efficiency of preventive
searches for weapons in eight Dutch cities found that the searches disproportionately
targeted minorities and that the hit rate was only 2.5 percent: for every 1,000 people
searched, only 25 weapons were detected.’® Not only is this a low hit rate, but the cost
in terms of police officer-hours was extremely high—54 operations in Amsterdam took
nearly 12,000 hours of police time; resource costs were similarly high for equally lim-
ited results in Rotterdam.”

Clearly, ethnic profiling undermines effective policing by misdirecting scarce law
enforcement resources. But it also undermines policing by alienating individuals and
whole communities who might otherwise be an asset to law enforcement. Policing is
profoundly dependent on the cooperation of the general public: law enforcement needs
the public to report crimes and provide suspect descriptions and witness testimony.
British and American research shows that unsatisfactory contacts with law enforcement
can have a negative impact on public confidence in law enforcement, not only for the
individual directly involved, but also for his family, friends, and associates.’* Research
also demonstrates that mistreatment by law enforcement officers is associated with
reduced public cooperation with the law enforcement.” And without the public’s
cooperation, law enforcement becomes much more difficult: A study in the United
Kingdom found that only 15 percent of crimes solved were attributable to the police
acting on their own,** and the number of crimes solved using only forensic evidence
was under five percent.”

In addition to being discriminatory, ethnic profiling is ineffective, inefficient, and
alienating. It causes direct harm to the people and communities who are profiled, and
also harms law enforcement by rendering it less effective. And it does indirect damage
to society at large, which is left with reinforced stereotypes and less security as a result

of wasted police resources.
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However, as this handbook seeks to demonstrate, better alternatives to ethnic
profiling exist. For example, there is evidence that removing ethnicity from a criminal
profile and obliging officers to focus on specified non-ethnic criteria can help avoid dis-
crimination and improve efficiency. A 1998 initiative undertaken by the United States
Customs Service showed that basing searches on behavioural indicators and requiring
supervisor authorization ended racial disparities, and more than doubled the hit rate
(discussed in case study in Chapter 6). These and other examples explored in the fol-
lowing chapters show that it is possible to reduce ethnic profiling and replace it with
more efficient and effective—and less biased—practices.

28 ETHNIC PROFILING DEFINED



II. A Holistic Approach
to Reducing Ethnic Profiling

Given its negative effects on individuals, ethnic minority communities, and law enforce-
ment efficacy, ethnic profiling should be addressed, ameliorated, and ultimately eradi-
cated. In order to do so, political leaders and senior law enforcement management must
first recognize that ethnic profiling may be a problem. The next step is to examine the
specific dynamics that produce unjustified and disproportionate focus on ethnic minori-
ties in law enforcement actions. Finally, law enforcement agencies must introduce and
implement new management and operational practices.

Recognition of ethnic profiling as a problem often emerges in the aftermath of
civic unrest and deteriorating relations between law enforcement and ethnic minority
communities, as happened in the United Kingdom following the 1981 Brixton riots.
A commitment to study and address ethnic profiling can also follow the implementa-
tion of new anti-discrimination laws and the establishment of national equality poli-
cies which affect the work of law enforcement institutions. Law enforcement agencies
themselves can also choose to proactively reach out to ethnic minority communities and
adopt more equitable policies and practices. Proactive efforts can include increasing
ethnic, racial, and religious diversity within the police itself by recruiting minorities into
law enforcement, and building supportive relations with ethnic minority and immigrant
communities.

Once ethnic profiling has been recognized as a potential problem, law enforce-
ment authorities can institute a number of corrective policies and practices. Actors at
every level of the problem— from European Union officials to national and local political

leaders; officials of equality, anti-discrimination or complaints-handling organizations;
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law enforcement leaders and managers, supervisory or operational officers; non-govern-
mental organizations and pressure groups; lawyers and academics; and ethnic minority
leaders and community organizations—have a vital role to play in undertaking change.

This handbook recommends a comprehensive approach to addressing ethnic pro-
filing—an approach that seeks to understand all the dimensions of the problem and to
develop both general and targeted responses. A holistic approach to addressing ethnic
profiling will be articulated through national legislation, standards, and strategies or
plans that provide a high level of visibility and a clear demonstration of political com-
mitment to reduce ethnic profiling, as well as laying out specific actions to be taken
at more local levels. In a holistic approach, each element reinforces the others and a
consistent message is sent to all members of the law enforcement institution, to specific
communities, and to the larger public.

Important elements of a holistic approach include:

. Reviewing legal standards, operational and institutional practices that contribute
to or permit profiling and amending them to create clear standards and safe-
guards;

. Instituting systems to monitor law enforcement practices to detect profiling;

. Building policing skills and capacity to operate without profiling;

. Initiating recruitment drives to create diverse law enforcement agencies that rep-

resent all communities;

. Engaging with communities to identify and address local problems and build

trust.

These approaches have the dual effect of increasing police efficacy and improving
the quality of ethnic minorities’ encounters with law enforcement.

In general, mechanisms to address ethnic profiling, like other police account-
ability mechanisms, function at three distinct levels: legal and political, institutional
and managerial, and community-based. These three levels correspond to the different
stakeholders in law enforcement.*®

Law enforcement agencies are accountable to legal standards. They are also
accountable to national—and in many cases, local—political authorities for their legal
powers, for policy direction, and for their budgets.

Law enforcement agencies have institutional mechanisms for managerial and
administrative accountability that govern officers’ encounters with civilians. These are
often the most powerful instruments in changing the daily behavior of law enforcement

personnel.”
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Law enforcement agencies are accountable to the communities that they serve.
Accountability has taken on greater weight in contemporary policing approaches, based
on a philosophy of community policing and on studies demonstrating the vital impor-
tance of community trust and cooperation to police legitimacy and efficiency.

Approaches to reducing ethnic profiling fall within these three broad areas of

accountability:

Practices in Combating Ethnic Profiling

Forms of Chapter Practices to combat ethnic profiling
accountability of this book

Legal and 1 National legal standards, operational guidance and
political strategic action plans

\% Oversight bodies and complaints mechanisms
Managerial and \% Ethnic monitoring and data gathering

administrative - T . ] -
VI Reducing ethnic disproportionality in, and improving

quality of, law enforcement—civilian encounters

Vil Training
Vi Policy audits and reviews
Community IX Community outreach and engagement

Ethnic profiling is not an easy issue to address at any of these levels. For political
leaders and law enforcement officials, efforts to study and ameliorate ethnic profiling
are often viewed as attempts to undermine law and order or stymie counter-terrorism
efforts. They are also perceived as an accusation that all law enforcement officers—and
even whole institutions—are racist. Oversight bodies and equality institutions interested
in studying the dynamics of ethnic profiling must deal with the difficulty of obtaining
data from often closed and self-protective law enforcement agencies. For persons and
communities of minority ethnic origin, it may mean grappling with stereotypes about
offending and confronting accusations that immigrants and minorities are responsible
for a great deal of crime.

These are serious challenges that have stymied many attempts to get to grips with
ethnic profiling. Nonetheless, they can be and have been overcome. This handbook
highlights the innovative partnerships and practices that can successfully address eth-
nic profiling and improve the quality and productivity of law enforcement operations.

While a holistic approach is preferred, it is not always possible in practice. The
inability to implement a holistic approach should not preclude the adoption of other
more targeted or localized measures to address ethnic profiling. The ultimate goal

of such a step-by-step process should remain to develop an approach that enables
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The role of ethnic minority

communities in addressing

ethnic profiling

Campaign for stronger and
more explicit legislative and
operational standards that
specifically address ethnic
profiling.

Raise complaints about
specific ethnic profiling
practices before relevant
oversight and monitoring
bodies.

Engage with national and

local policy forums to examine

data on the disproportionate
impact of law enforcement

practices.

Participate in training

programs for law enforcement

officers.

Contribute to law enforcement

policy audits and reviews.

ethnic profiling to be addressed throughout the
law enforcement organization in everyday opera-
tional practice and policy.

This handbook represents the most com-
prehensive review of current efforts to address
ethnic profiling and create guarantees of non-dis-
criminatory policing in the European Union. The
different measures set out here are not alternative
campaigns but rather complementary approaches.
As the case studies exemplify, there are wide-rang-
ing possibilities for creative solutions and these
most frequently emerge from frank engagement
and dialogue with Europe’s many diverse commu-
nities.

We describe these efforts as “good prac-
tices” rather than “best practices” for two reasons.
First, what works in one place may not in another:
a single approach is rarely the best option across
all circumstances given variations in local reali-
ties. Second, relatively few of the case studies
presented in this handbook have been subject
to systematic review and evaluation. Where they
have been assessed, the evaluation and its results
are noted in the text. In light of these consider-
ations, it is preferable to view the case studies
presented here are “promising” or “good” rather
than “best” practices.

While most of the case studies focus on

good and promising practices, many include a

consideration of the challenges and difficulties that were confronted. A small number

of case studies also offer examples of approaches to avoid. Identifying the lessons of

failures helps to avoid repeating mistakes.

Each section follows the same structure: a definition and schematic review of

the key issues, followed by case studies and a summary of the basic principles of good

practice.
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I1l. Legal Standards and
Institutional Policies
to Address Ethnic Profiling

Legal Standards Defining and Prohibiting Ethnic
Profiling

A clear legal standard defining and prohibiting ethnic profiling is the best expression
of a society’s rejection of this discriminatory practice. But such standards remain rare
in European member states, despite the existence of an array of non-discrimination
norms and provisions. This chapter reviews legal standards and practical guidance on
ethnic profiling; the final section specifically discusses profiling driven by immigration
enforcement practices, and the limits of permissible differential treatment based on
nationality.

Laws governing law enforcement institutions and their powers should, but do not
always, include clear prohibitions of discrimination. Where law provides basic princi-
ples, it is important that the implementing regulations or guidelines elaborate in detail
on the permissible and non-permissible uses of race, ethnicity, and religion by law
enforcement. It is also important that laws establish effective remedies for victims of
ethnic profiling through criminal, but also civil and administrative recourse.

The European Network of Independent Experts in Fundamental Rights summa-
rized the basic elements of a legal framework to assure adequate protection from ethnic

profiling in the field of law enforcement as follows:
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clearly prohibit ethnic profiling, to the extent that indicators relating to ‘race,’ reli-
gion ethnicity or national origin, cannot be used as proxies for criminal behaviour,

either in general or in the specific context of counter-terrorism strategies;

facilitate the proof that such ethnic profiling is being practiced by law enforce-
ment authorities by allowing the use of anonymous ethnic statistics to highlight
the discriminatory attitudes of such authorities, insofar as this may be reconciled
with the rules relating to the protection of private life in the processing of per-

sonal data;

define with the greatest clarity possible the conditions under which law enforce-
ment authorities may exercise their powers in areas such as identity checks or

stop-and-search procedures;

sanction any behaviour amounting to ethnic profiling not only through the use
of criminal penalties, but also (or instead) through any other means, including by
providing civil remedies to victims or by administrative or disciplinary sanctions,
insofar as the rules relating to evidence in criminal proceedings may constitute
an obstacle to effectively combating such behaviour and protecting the victims of

the behaviour.’®

Constitutional non-discrimination protections need further codification of their

specific applications to law enforcement in order to establish limits on police powers

and remedies in the case of abuse. Yet, anti-discrimination laws do not always apply to

policing agencies. For example, Germany’s General Equal Treatment Act, that country’s

primary non-discrimination statute, does not apply to law enforcement.’ Non-discrimi-

nation guarantees can also be established in laws setting out police powers to carry out

identity checks, immigrations controls, searches, and other law enforcement functions.
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Criminal and Administrative Legal Remedies

Litigation involving ethnic profiling remains rare in the EU beyond the
United Kingdom. As noted above, it is important to provide criminal, civil,
and administrative remedies for victims of ethnic profiling.

Criminal sanctions in anti-discrimination law should apply to law
enforcement agencies and officers. This signals the seriousness and imper-
missible nature of discrimination by law enforcement. In reality such provi-
sions will be used only rarely because in order to prosecute someone under
criminal provisions, racist intent must be established and a high standard
of proof must be met. Ethnic profiling is often an outcome not of deliber-
ately racist behavior but rather of established police practice, and criminal
legal recourse is not an effective remedy for such patterns of practice.

Civil and administrative law provide a more effective legal framework
for addressing ethnic profiling. Legislation should provide remedies that
are easily accessible to victims and enable them to prove ethnic profiling,
including through: shifting the burden of proof to the law enforcement
agencies themselves;®® allowing “testing” cases® and statistical evidence
to be introduced as proof in courts of law; enabling organizations to bring
cases on behalf of victims; and providing protection against any retaliatory
measures for plaintiffs in ethnic profiling cases or people reporting or pro-

viding evidence of ethnic profiling.

Legislation can play an important role in bringing about the system-wide changes
needed to recognize and eliminate ethnic profiling practices across law enforcement
organizations. The examples from the United Kingdom and Northern Ireland below
show how legislation can promote broad changes in institutions by imposing “positive

duties” on law enforcement authorities.
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